HOUSE BILL NO. 845

Introduced: 02/15/83

Referred to Committee on Judiciary: 02/15/83
Hearing: 2/18/83
Died in Committee
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.BILL NO. ﬁfl_s_-

INTROOUCED BY

BY REQUEST OF THE DEPARTMENT DF JUSTICE

A BILL FOR AN ACT ENTIVLED: ™AN ACT DETERRING ORUNK DRIVINE
BY REQUIRING THE DIVISION OF MOTOR VEHICLES aF THE
DEPARTMENT OF JUSTICE TO SUSPEND OR REVOKEs WITHOUT REGARD
70 RELATED CRIMINAL CHARGESy THE DRIVING PRIVILEGES OF ANY
PEASON ARRESTED FOR OPERATING A MOVTOR VEHICLE WHILE UNDER
THE INFLUENCE OF ALCOHOL WHOSE ALCDHOL CONCENTRATION IS 0.10
DR GREATER; GRANTING THE ARRESTING OFFICER AUTHORITY TO
SEIZE THE DRIVER®S LICENSE; PROVIDING NOTICE OF SUSPENSION
OR REYQCATION OF DRIVING PRIVILEGES AND OPPORTUNITY FOR
HEARING OR PETITION TO THE DISTRICT COURT; PROVIDING FOR A
TEMPORARY DRIVING PERMIT3 PROHIBITING THE GRANTING OF A
RESTRECTED PROBATEONARY LEICENSE DURING THE FIRST 90 DAYS OF
ANY SUSPENSION OR REVOCATION: SPECIFYING PERIODS blg
SUSPENSTON AND REVOCATION; PROVIDING THAT SUSPENSION OR
REVOCATION UNDER THIS ACT AND FOR CRIMINAL CONVICTION
ARISING OUT OF THE SAME OCCURRENCE MUST RUN CONCURRENTLYS
PROVIDING FOR A REINSTATEMENT FEE; AND PROVIDING FOR AN

ACHMINISTRATIVE HEARING AND JUDICIAL REVIEW.®

WHEREAS,y the State of Montana has a legitimate interest

in ensuring hi ghway safety and has a paramount
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responsibllity to safeguard its citizens and all wusers of
its highwayss streetsy and roads by abating serious traffic
threats to motorists and pedestrians alike; and

WHEREASy intoxlicated drivers are involved in over half
of all fatal highway accidents npationwides cause an
excessive loss of life and propertys and pose a grave haZard
te publ ic safety that has reached epidemic proportions: and

KHEREASy to datey remedial action to remove problem
drivers from the roads by withdrawing their driving
privileges has generally been limited to suspension or
revocation of drivers® licenses after a criminal conviction
for driving while under the influence of alcohol; and

WHERFASs criminal convictions for driving while under
the influence are not always quick and certain because of
overcrowded <ourt dockets, reduction of <charges in plea
bargainings and other factors that allow problem drivers ¢to
continue to operate motor vehicles for appreciable periods
of time before suspension or revocation of drivars® licenses
or that deprive the State of its powsr to suspend
altogether; and

AHEREAS the deterrent effect of postconviction
suspension of revocation of driving privileges is often lost
because of lengthy delays between the occurrence of tha
illegal act and its ultimate consequences; and

WHEREASy to datey the State has acted to summarily

-2- INTRODUCED BILL
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suspend the driving privileges of only those drivers who
refuse to submit to a chemical scbriety test following
arrest for driving while under the Influence and has not
taken similar action against those whos by test results
indicating a dangerous blood alcohol concentrations show
themsalves to be a clear threat to public safety.

YHEREFORE, it #s the intent of the Legistature to
establish a faire efficients prompts and certain method of
removing drivers from the road whoy by driving with
dangerously high alcohol concentrationss reveal themselves

to be 3 threat to themseives and others.

BE IV EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitionse In {sections 1 through 11}
the following definitions apply:

(1) TAdministrator™ means the administrator of the
division of motor vehicless

{2) wAlcohol concentration®™ wmeans either grams of
alcohol per 100 ailliliters of bloody grams of alcohol per
210 liters of breathy or gqgrams of alcohol per 75.3
willitliters of urines

{3) =Oriver®s license® means a license to drive a
motor vehicle issued under the laws of this state and the
certificate issued by tha department that provides evidence

of the licenses
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(%) %License® wmeans any driver's license or any cther
licensas peramity or privilege to drive a mator vehicle
issued under or granted by the laws of this statee The term
includes any temporary llcense ar instruction permiti a
restrictaed probationary license; the privilege of any person
to drive a motor vehicles whether or not the person holds a
valid driver®s license; ands except as otherwise provideds a
nonrasident operating privilages

{5) ™State™ means a states territorys or possession of
the United States, the District of Columbiay the
Commonwealth of Puerto Ricos or any province of {anadae.

{6} "Hays of this state open to the public®™ maans any
highwayy roade alleyy lane, parking areas or other public or
private place adapted and fltted for public travel that s
in coimon use by the public with the express or implied
consent of the ownere

Section 2. Suspension on administrative determination.
(1) The division shall suspend or revokey as provided in
[sections 1 throwgh 11l]s the license of any person upoen its
deteraination that +the person drove or was In actual
physical contrel of a vehicle upon the ways of this state
open to the public while the alcchol! concentration of the
person®'s bloods breaths or urine was 0.10 or more.

(2} The division shall make its determination on the

basis of chemical test results and omn the basis of the
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report of the arresting peace officer required by [section
33s The division®s determination is final untess a hearing
is requestaed and helde

t{3) tThe determination of these facts by the division
is independent of any determipation of the same or siwmilar
facts in the adjudication of any criminal charge arising out
of tie same occurrence. The disposition of the criminal
charge does not affect any suspension or revocaticon under
this sectione

Szction 3. Repérts by peace officer and testing
laboratorys (1) A peace officer who arvrests any gperson for
violation of 61-8-401 shally by the <close of the next
psiness day following the date of arrests forward to the
division a report of all information relevant to the arrest,
inciuding information which adequately identifies the
arrested persons a statement of the officer's grounds for
betieving that the person violated 61-8-40iy and the results
of any chemical tests that were conducted if those results
are available te the officer. Failure of the officer to
forward the report to the division as required by this
section does not affect the wvalidity of any subsequent
action taken by the division under [sections LI through 11 ].

{2) Any certified or exempt laboratory or a facility
or Taboratory operated by the department of Justice

performing an analysis of a bloods breath, or urine sample
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of the arrested person to determine the alcohol
concentration shall forward the results of its analysis or
testing to the division as soon as those results become
avaiJablea

(3) The reports required by this section must be wmade
on foerms Supplied by the division or in a manner specified
by rules of the divisions

Section 4« Notice of suspension or revocation by
division. (L} Upon racelpt of the reports required under
[section 3]y the division shall make the determination
required by [section 2}« If the division determines to
suspend or revoke the 1icense and the arresting officer has
not served notice of suspension or revocation upon the
person under fsection 5}y the division shall serve the
notice by mailing it toc the person at his last-known address
shown by the division's recordse The notice is considered to
have b2en received 3 days after mailinge

€2) The notice of suspansion or revocation must state
as to the suspension or revocation the statutory grounds for
the actions the effective date of the actiony the length of
time of the suspension or revocations that the person has a
right to either request a hearing under [section 87 or
petition the district 'court under {[section 10{2}]+» the
procedure for requesting a hearlng or petitioning the courty

and the date by which either the regquest for hearing must be
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made or the petition must be flled.

saection 5« Notice of suspension or revocation served
by péace officer —— temporary perasite (1} If the chemical
test results of the alcohol concentration of a person’®s
blood are available to the peace officer while the arrested
person is stil) in custody and those results show an alcohol
concentration of 0«10 or mores the officer shalls on behalf
of the divisions serve the notice of suspension or
revocation personally on the arrested persons

{2}y If the peace officer serves the notice of
suspension or revocations the officer shall seize and the
arrested persaon shall surrender immediately to the officer
any license issued under the authority of this state. If the
officer lIssues 8 notice of suspension or revocations the
officer shally on behalf of the divisiony issue a temporary
driving permit to the arrested persen unless that person Is
ineligitle for such a license under the laws of this state
and rules of the department of justice. A teMiporary permit
issued under this subsection is vallid for 10 days after the
date of iSsuancee.

§3) The arresting officer shall forwvard to the
division a copy of the completed notice of suspension or
revocation formy any license selzed ynder this sectione and
the officer's report required under [section 3}.

{4) The division shall provide low enforcamant
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agencias with forms for notices of suspension or revocation
and for temporary permitse

Saction 6. Effective date of suspension or revocation
«» period of suspensione (1) The license suspension or
revocation provided for In [sections 1 through 11] is
effective 10 days after the person either actually receives
the notice of suspension or revocation or is considered to
have received the notice of suspension or revocation by
mails whichever is soonere If the division receives a
writtzn request for a hearing under {section 8] or waiver of
such hearing and notice of intent to file a petition under
[section 10{2)] within that 10-day periods the division must
stay the effective date of the suspension or revocation
until a final order is issued following the hearing or until
the time for Ffiling a petition under [section 10(2)] has
expiredy except that any delay in the administrative hearing
that is caused or requested by such person or his counsel
may not rasult in a stay of the suspension or revocation
during the period of delay.

{21 A license suspension or revocation under [sections
1 through 11] must be for the following time periodss

(a) If the person®s driving record shows no prior
alcohol~ or drug-related enforcement contacts during the 5
years immediately preceding the arrest in questiony his

ticense must be suspended for 30 dayse
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tb) If the person®s driving record shows one or more
arior alcohol~ or drug-related enforcement contacts during
the 5 years immediately preceding the arrest in questione
his license must be revoked for 1 yeare.

{3) For purposes of this sections "alcohol - or
drug-related enforcement contacts® includes:

{a} any suspension or revocation under [sections 1
through 11} or under a similar law in any other state or on
an Iadian reservation or under federal law applying to
federal military reservations or mpational parks providing
for suspension or revocation of driving privileges upon 2
deteraination that the person drove or was in physical
control of a motor vehicle while having a proscribed alcohol
concentration or blood afconol content or that the person
drove or was in physical control of a wmotor vehicle while
under the influence of alcohols drugse or a combination of
alcohal and drugss

{b) any suspepsion or revocation entered in this or
any other state or on an Indian reservation or imposed under
federal law applying to federal military reservations or
national parks for a refusal to submit to chemical testing
under an jmplied consent Vaw; or

(c) any conviction entered in this or any other state
or an Indian reservation or imposed under federal law

applying to federal military reservations or national parks
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for a violation that iavolved driving while having an
unlawful alcohol concentration or while under the influence
of alcohol eor drugs or the combined influence of alcohol and
arugss k

{4) If a license is suspended or revoked under
fsections 1 through 111 and the person is also convicted on
a criminal charge arising out of the same occurrence for a
viclation of #61-8-401y both the suspension or revocation
under this section and the suspension or revocation under
61-5-205 and 61-5-208 must be imposed and the periods of
suspension or revecation or of suspension and revocation
shall run concurrently arnd the total period must be egqual to
the Yonger of the two periodse

Szction 7. Restoration of license. (1} No license may
be restored and no restricted probationary license may be
issuaed during the first 90 days of any suspension or
revocation mandated by [sections 1 through 113.

{2] Upon expiration of any period of suspension or
revocation imposed under [sections 1 through 113 or upon
issuance of any restricted license following 3 suspension or
revocation under [sections 1 through 113y the division may
imposz a reinstatement fee bafore issuing a new license in
order to defray the costs of administering [sections 1
through 1% Ja Al3 fees collected under this subsection must

be dedosited in the driver rehabilitation account maintained
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by thz divisione

Section Be Reqgquest for or waiver of hearings (1) A
person who receives a notice of suspension or revocation may
make 3 written request for a review of the division's
determination at a hearings Howevars if the person intends
to challenge only the scientific reliability of the
prescribed chemical testing proceduresy instrumentss or
devices wsed to determine the alcohol concentration of his
bloods he may waive the hearing and petition the district
court in accordance with [Section 10(2)]e If the person has
not previously surrendered his Montana license, he shall do
so at the time the request for or the waiver of a hearing is
made. The Fallure at any time after notice of suspension or
revocation to surrender a Jlicense issued by this #tate
constitutes a waiver of the right to a hearing.

{2) A person shall request or waive a hearing within
10 days after receiving the notice of suspension or
revocation or after being conside;ed to have received the
notice by maile whichever Is sooner. If the division does
not receive a written request for a hearing or walver of a
nearing and notice of intention to file a petition under
[section 10(2)3} within the ID-day'periodp the right to an
administrative hearing and the right to a stay of the
suspension or revocation wnder [section 6] are waivede

{3} The division may consider a request for a hearing
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or waiver andg notice recelved after expiration of the 10-day
period only if the request or waiver and notice is
accompanied by the applicant®'s verified statement explaining
the faiture to niake a timely reguest for a hearing or timely
fFile the waiver and notices IFf the division finds that the
persol was unable to make a timely request or timely fTile
the waiver and notice because he lacked actual notice of the
suspension or revocations because he was physicallty
incapacitated due to hospitalizations or because of any
other good causey the division shall waive the period of
limitationy reopen the mattery and grant the hearing request
or issue the stay pending filing of a petition under
[section 10{2)]. If an adainistrative hearing is granted
under this subsections neither the division por any court
may stay the suspension or revocation pendling issvance of
the final order following the hearinge

(4) The divislion sha'ts untess the person is
ineligible unger the laws of this state and rules of the
department of justicer #ssue a temporary persit to any
person who has requested a hearing or filed a walver and
notice in 2 timely manney unless that person has failed to
surreyder his driver®*s 1llcenses The temporary perait is
valid wuntil the scheduled data Ffor the hearings IFf
necessaryy the division may later issue an additional

temporary permit or permits in order to stay the effective
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date of the suspension or revocation until the final order
it Issued.

{5} the hearing must be scheduled to be held on a date
no later than 20 days after the request for hearing is
filede The division shall provide written notice of the time
and ptace of the hearing to the party reguesting the hearing
at 1least 7 days prior to the scheduled hearing unless the
parties agree to waive this requirement.

Saction 9« Hearings {1) The hearing must be held in
the county where the arrest occurred unless the parties
agree to a different locations

{2} The presiding hearing officer nust be the
administrator of the division or his authorized
representative. The hearing officer shall administer oaths
and affirmationsy examine witnessesy take testimonys receive
relevant evidances issue subpoenass regulate the courss and
conduct of the hearings and make a final ruling.

(33 tThe sole issues at the hearing are:

{a) whether the arresting peace officer had reasonable
grounds to bulieve that the person drove or was in physical
control of a motor vehicle in violatlon of 61-8-401;

(b} whether the person was arrested for vialating
61-8-4013 and

{c} whether the chemical test results indicate an

alcohel comeentration of 0.10 or greater,
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(4)  The person requesting the hearing way call
Qitnesses on his own behalf and cross—examine witnesses
against him and may be represented by counsel.

(5} I1f the hearing officer finds in the affirmative on
all ° of the Issues specified in subsection (3} by a
preporderance of the evidencey bhe shall sustain the
suspension or revocation orders If he finds in the negative
on any of these issuess:s he shall rescind the suspension or
revocation order. The scientific reliability of prescribed
chemical testing proceduresy instrumentsy and devices may
not be raised or considered at the hearing but must be
detarained by the district court upon the filing of a
petition wunder [subsection {L) or (2) of section 10}« This
subsection does not prevent a person from raising the issue
at the adeinistrative hearing of whether thoss procedurase
instrupentsy or devices wera properly used in hls case.

(6) 7Yhe hearing must be recordade The hearing cofficer
shall render his decision in writing and shall provide a
copy to the person who requested the hearinge

(T} Failure of a parson to appear at 2 hearing he has
requesteds unless based on just causey constitutes waiver of
the right to a hearing.

Section 10« Judicial reviews (1) Within 30 days of the
issuance of the Final determination of the division

following an administrative hearings a person aggrieved by

~14~
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the determination may petition the district court in the
county in which the division maintains its principal offices
for review of the determimation of the division and the
scientific reliability of the prescribed chemical testing
procedures, instrumentss or devices used to determine the
alcohol concentration of his bhload.

{2) If the aduministrative hearing has been waivedy 2
petition for review of the issue of the scientific
refiability of the prescribed chemical testing proceduress
instrumentss or devices may be filed within 20 days after
the expiration of the time for waiving the administrative
hearing under [section 8]

{3} uUpon the filing of a petition for judicial review
of the determination of the division under subsection {1}
that raises the issue of the scientific reliability of the
prescribted chemical testing proceduresy instrurentse or
devices or upon the waiver of the administrative hearing and
the fiting of a petition for review under Ssubsection (2)¢
the district court shall review de novo the scientific
reliability of the prescribed chemical testing proceduress
instrumentsy or devices used to determine the alcohol
concentration in the petitioner®s blooda

{4) Except as provided in subsection (3)s the review
must  be based‘only on the records without taking additional

testinonys 1f the court finds that the division aexceeded lts
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consti tutional or statutory authoritys erroneously
interpreted the laws acted in an arbitrary and capricious
manncre oF made a determination that is not supported by
substantial ev.dencer; the court may reverse the division's
determinatione If the court finds by a preponderance of the
evidence that the prescribed éhemical testing procedures,
instrumentsy or devices were unreliable in any substantial
ways it may reverse the suspension or revocation and order
that the license be reinstated.

(5} The filing of a petition for judicial review under
subsection (1) or (2) does not result in an automatic stay
of the suspension or revocation ordere The court may grant a
stay of the arder only upon motion and hearing and upon a
findivy thatst

fa) there is a reasonable probability that the
petitioner will prevail upon the merits; and

{p) the petitioner will suffer irreparable harm if the
order is not stayed.

Section 1lls Administrative hearings —— procedures {1}
The Montana Administrative Procedure Act does not appily to
proceedings uader [sections B8 through 10] relating to the
admini strative hearing and to judicial reviewe

(2) The Montana Rules of Evidence do hot apply to
administrative hearings held under {sections 8 and 9]. Only

evidence relevant to the issues specified in {Section 9{3)]

-16-
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may be offered at the hearinge Investigative reportse
including chemical test resultsy prepared by or for the
arresting officery by or for other investigating Vlaw
enforcement persoanely or by or for the division are
admissible at the administrative hearings

Saction 12« Severabilitye If a part of this act is
invalids a1y wvalid parts that are severable from the invalid
part remain in effect. If a part of this act is &nvalid in
one of more of its applicationss the part remains in effect
in all valid applications that are severable from the
invalid applicationse

Section 13- Codification instruction. sections 1
through 11 are Intended to be codified as an integral part
of Title 61y chapter 8y part 4y and the provisions of Title
&ly chaptars 1 and 8y apply to sections 1 through 1l

-End=-
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STATE OF MONTANA
' REQUEST NO. 446-83 __.
FISCAL NOTE

Farm BD-15

In complignce with a written request received . February 16 , 19 83 , there is hereby submitted a Fiscal Note
for _House B1ll 845 pursuant to Chapter 53, Laws of Montana, 1865 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 845 deters drunk driving by suspending or revoking the driving privileges
of any person arrested while under the influence of alcohol; provides an opportunity
for a hearing; and provides for a reinstatement fee.

i

ASSUMPTIONS:

1) There were approximately 4,000 DUI arrests in 1982.

2) The proposed legislation will likely increase DUI arrests by 2,000.

3) It is estimated that 2,400 persons arrested for DUI will request a hearing.
4) A drivers license reinstatement fee of $25 is suggested.

5) It is estimated that 4,B00 persons will pay the §25 reinstatement fee.

FISCAL THMPACT:

Total

Expenditures: . FY84 FY85 Biennium
Personal Expenses: T

4 driver examiners G11-2 + 20% $56,682% $75,576 $132,258

2 office clerks G6-2 + 20% 23,598 31,464 55,062
Equipment:

6 typewriters (4 portable) 3,200 -0- 3,200

4 recorders 2,100 -0- 2,100

4 exam kits 2,000 -0- 2,000

training material 500 -0~ 500
Travel & per diem 5,400 7,200 12,600
Training - 2 weeks 2,400 500 2,900
Printing 400 -0~ 400

TOTAL EXPENSES : $96,280 $114,740 5211,020

(Continued)

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: =




REVENUE:
FY84 FYB5
4800 persons per year to have
license reinstated & pay a
$25.00 fee. During first year
only 17% of the probationary
periods will come up for rein- :
statement. 520,400 $120,000

* calculated at 3/4 vear,
** use highway patrol trade~-in vehicles

FISCAL NOTE 16: J/2

Biennnium

$140,000

HB J?ﬁlS'



