HOUSE BILL NO. 842

Introduced: (02/15/83

Referred to Committee on Natural Resources: 02/15/83
Hearing: 2/21/83
Died in Committee
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: .Léluld-l BILL NOD« 16!2
INTRODUCED BY o, &

A BILL FOR AN ACT ENTITLED: ™AN AiT TD GENERALLY REVISE THE

HARD-ROCK MINING LANS; AMENDING SECTIONS B2-4-302y 82-4-303,

92-4-3364 B2-4-3384 AND B2-4-341, MCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NONTANA:
Section l. Section 82-4-302, MCAs is amended to read:
wg2-4-302, Purposes ({1} The purposes of thils part are

to provide:s
(a) that the wusefulnesss productivityy, and scenic

values of all 1lands and surface waters involved in mining

and mining exploration within the boundaries and Jlawful

_ jurisdiction of tha state will receive the greatest

raasonable degree of protection and reclamation to
beneficial usej

{b)} authority Ffor cooperation between private and
governmental entities in carrying this part into effect;

{c} for the recognition of the recreational and
aesthetic values of 1land as a benefit to the state of
Montanas and

{d)} priorities and values to the aesthetics of our
Tandscapes waterss and ground covere

(2} Arthoogh——both-the-need-for-and-the-pree¢ticabii+ty
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of-~rectamstion——witi-~control--the——type——-and---degree———eof
reclamstion--—in-—-any--speeifie--inatancey--the JIhe basic
objective widtr-be pf..reclamation _is to establishy on a
continuing basise ¢the vegetative covery soil stability,
water eendéition conditionss and safety esmditéon conditions
appropriate to any proposed subsequent use of the area apd

that_ace_gogpatiblae 1o tbe_succounding enyicoament.®
Section 2. Section 82-4-303y MCAy is amended to read:

"82~4-303, Definitionse As used in this parts unless
the context indicates otherwisey the following definitions
applys

(1] ™“Abandonment of surface or underground mining™ may
be presumed when it is shown that continued operation will
not resume.

(2} "“Beoard® means the board of land commissioners or
such state employee or state agency 3s may succeed to its
powers and duties under this parts

{(3) "Department™ means the department of state TandsSe

{4) ®™Disturbed land™ means that area of land or
surfacz water disturbed, beginning at the date of the
issuance of the permite and it comprises that area from
which the overburden or minerals have been removed and
taitings pondss waste dumpsy roadsy conveyor systemss leach
dumpss and all similar excavations or covering resulting

from the operation and which have not been previously

-2~ INTRODUCED BILL
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reclaimed under the reclamation plan.

{5) ™Exploration® means all actlvities conducted on or
beneath the surface of lands resulting in material
disturbance of the surface for the purpose of determining
the presences locations extenty depthe grades and economic
viabllity of mineratization in those landss if anys other
than mining for production and economic explolitations as
well as all roads wmade for the purpose of facilitating
explorations except as noted in 82-4-305 and 82-4-310.

f&l "Mineral®™ means any ores rocks or substances other
than oily gass bentonites clays coaly sands gravely
phosphate rocky or uraniume taken from below the surface or
from the surface of the earth for tha purpose of aillinge
concentrationy refinementy smeltings sanufacturings or other
subsequent use or processing or for stockpiling for future
uses refinement, or smeltings.

{T) "Mining® commences at such time as the operatort

{al__fircsk _strips.  _overburden _to gxpose an identified
ore._dsposit _for _the purpose _.of _ repoving _ commercial
quantities of are:

ib) Fflirst mines ores or wiperals In commercial
quantities for sales beneficlations refinings or other
processing or dispositioni or

{1 first takes bulk samples for metallurgical testing

in excess of aggregate of 10,000 short tonsa
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{8} "Person™ means any persons corporations Ffirms
associations partnerships or other legal! entity engaged in
exploration for or-development or mining of minerals on or
below the surface of the earth.

(9) “Reclamation plan™ means the operator®s written
proposaly as required and approved by the boarde for
reclamation of the land that will be disturbeds which
proposal shall includes to the extent practical at the time
of apclication'for an operating permit:

{a) a statement of the proposed subsequent use of the
land after reclamation;

{b) plans for surface gradient restoration to a
surface suitable for the proposad subsequent use of the land
after reclamation is completed and the proposed wmethod of
accomplishment;

{c) the manner and type of revegetation or other
surface treatment of disturbed aresas;

{d) procedures proposed to avoid foraseeable
situations of public nuisancey endangeraent of public
safetys damaga to human life or propertys ef unnecessary
damage to flora and fauna In or adjacent to the areaj;

{e) the method of disposal of mining dabris;

{f} the method of diverting surface waters around the
disturbed areas whare necessary to prevent pollution of

those waters or unnecessary erosionj
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(g} the method of reclamstion of stream channels and
stream banks to control erosions silttations and pollution;

{h) such maps and other supporting documents as way be
reasonably required by the department; and

{i) a time schedule for reclamation that meets the
requirements of B82-4-336.

(1) ta) "Small wminer® means a persony firmy or
corporation that engages in the business of minings that
does not remove from the earth during any calendar year
material in excess of 36,500 tons in the aggregates that
holds no operating persit under 82-4-335s¢ and that conductss

{i} operations resulting in not more than % acres of
the earth's surface being disturbed and unreclaimed; or

(ii) two operations which disturb and leave unraclaimed
less than & - acres per operation if the respective mining
properties are:

{A) the only operations engaged in by the persony
firme or corporation;

{8) at 1least 1 mile apart at thelr closest point; and

{C} not operated simultaneously except during seasonal
transitional periods not to exceed 30 dayse.

{b} For the purpose of this definition oanlys the
department shalls in computing the area covered by the
operations exclude access or haulage roads that are reguired

by a2 locale statee or federal agency having jurisdiction
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over that road to be constructed te certain specifications
if that public agency notifies the department In writing
that it desires to have the road remain in use and will
maintain it after mining or exploration ceases.

{11) *Surface mining® means all} or any part of the
process involved In wmining of minerals by removing the
overburden and mining directly from the mineral deposits
thereby exposeds including but not limited to open-pit
mining of minerals naturally exposed at the surface of the
earthy wining by the auger methods and all similar methods
by which earth or minerals exposed at the surface are
removed Jn the course of minings Surface mining does not
include the extraction of olls gassy bentonites clays coalys
sandsy gravel, phosphate rocks or uranium or excavation or
grading conducted for on-site farmings on—-site road
constructions or other on-site building construction.

{12) "Underground mining™ means all methods of ninfng
other than surface miningas

{13) ®Unit of surface-mined area™ means that area of
land and surface water included within an operating permit
actually disturbed by surface mining during each 12-month
period of times beginning at the date of the issuance of the
permif. and it comprises and includes the area from which
ovarburden or minerals have been removedy the area covered

by m@mining debriss and all additional areas used in surface
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mining or underground mining operations which by virtue of
such use are thereafter susceptible to erosion in excess of
the surrounding undisturbed portions of lands

{14) “Vegetative cover® means the type of vegetations
grassy shrubss treess or any other form of natural cover
considered suitable at time of reclamations_cpmpatihle _with
the ___surrounding . eovirooments. . _and..__ capable — of
self-regenceration undel patyra) .climatic conditiaps__at the
site.of disturbacca.”

Section 3. Section 82-4-336, MCAy is amended to read:

®g2-4-336, Reclamation plan and specific reclamation
requirements« (1} The reclamation plan shall provide that
rectamation activitiesy particularly those relating to
control of erosiony to the extent feasibles shall be
conducted simultaneously with mining and In any case shall
be initlated promptly after completion or abandonment of
mining on those portions of the mine coeplex that will not
be subject to further disturbance by the mining operatione
In the absence of an order by the board providing a 1longer
periods the plan shall provide that reclamation activities
shall be completed not more than Z years after completion or
abandonment of mining on that portion of mine complexs

(2} In the absence of emefgency or suddenly threatened
or existing catastrophes an operator may not depart from an

approved plan without previously obtaining from the
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department written approval of his proposed changee Ihe
departmeot _sust be notificed iemediately of.an _asergency or
threatened_or_sxisting catastrophes

(3) Provision shall be made to avoid accumulation of
stagnant water in the mined area which may serve as a host
or breeding ground for mosquitoes or other disease-bearing
or noxious insect ¥ifee.

(4] A1l final grading shall be made with nonnoxious,
nonflaumabley noncombustidle sollids unltess approval has been
granted by the board for a supervised sanitary fill.

(5) where mining has left an open pit exceeding 2
acres of surface area and the composition of the floor or
walls of the pit are likely to cause Fformation of acids
toxice or otherwise pollutive solutions (hereinafter
*ob ject lonable effluents™} on exposure to wmolstures the
reclamation plan shall include provisions which adequately
provide for:

fa) insulation of all fFaces from moisture or water
contact by covering to a depth of 2 feet or more with
material or fill not susceptible itself to generation of
objectionable effluents gr excessiye erosion:

fb)} processing of any objectionable effluents in the
pit before their being allowed to flow or be pumped out of
it to reduce toxic or other objectionable ratios to a level

considered safe to humans and the environment by the board;
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{c) drainage of any objectionable effluents +to
settling or treatment basins when the objecticnable
effluents must be reduced to VYevels considered safe by the
board bpefore ralease from the settling basin; or

{d) abserption or evaporation of objectionable
affluents in the open pit itself; and

{e) prevention of entrance inte the open pit by
persons or livestock 1lawfully upon adjacent Tonds by
fencings warning signs, and such other devices as may
reasonably be required by the board.

(6} Provisions for vegetative cover shali be required
in the reclamation plan if appropriate to the future use of
the land as specified in the reclamation plan.

(7) The reclamation plan shall provide for the
reclamation of all disturbed land. Proposed reclamation need
not reclaim the areas to a better condition or different use
than that which existed prior to development or minings 1t
shall cestore 21l disturbed laads other ihap land on which. a
Rit_as_described ip 82-$-336(5) is Jocateds 10 .35 good .3
condition as existed before exploration.or minings

LB)__Apy _yegetative cover eequirsd in the reclapatioa
glan_sball be at _Isast . equal in exteot. to that which existed
before_commencerent of exploration.or minings

184(3) A reclamation plan shall be approved by the

boarg 1If It adequately provides for the accomplishment of
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the activities specified in this section.®

Saction 4. Section 82-4-338y MCAs is amended to read?

*82-4-338, Performance bonde {l) The applicant shall
file with the department a bond payable to the state of
Montana with surety satisfactory to the department in the
penal sum to be determined by the department of not less
than $200 or more than $2,500 for each acre or fraction
theresf of the disturbed areae conditloned upon the faithful
per formance of the requirements of this part and £ne rules
of the boarde In lieu of such bonds the applicant may file
with the board a cash deposits an assignment of a
certificate of deposite or other surety acceptable to the
boards Regardless of the above limitse the band shall not be
Yess than the estimated cost to the state to complete the
reclamation of the disturbed lands A publi¢ or governmental
agency shall not be required to post a boad under the
provisions of this parts A& blankat performance bond covering
two or more operations may be accepted by the boards Such
blanket bond shall adequately secure the estimated total
numbar of acres of disturbed Yand. When determined by the
departnent that the set bonding level of a permit or lticense
does not represant the present costs of reclamationy the
department may wmodify +the bonding requirements of that
permit or license.

(2} No bond filed in accordance with the provisions of

-10-



oW N

10
11
12
13
14

16
17
18
19
20
21
22
23
24
25

LC 102201

this a2art shall be relteased by the department until the
provisions of this party the rules adopted pursuant theretoy

and th+es the reclamation plan have been fulfilled and until

d.suitahles _permangnts _poxious-weed-free  yegelalive .coxer

has._beeo__establisbed for those areas.on.which 3 yegstative
cover bas_bsen_requiced. Eor_pucpoeses of fhis__ section. and
8274341y, __"noxious. . weed® _has. _the wpeaning..provided ino
1=22=2101x"

Section 5« Section 82~4-341le MCAs is amended to read:

"32-4-341« Compliance with raclamation plan -
reclamation by boards (1)} Following receipt of the
permitteets report and at any other reasenable time the
board may elects the board shall cause the permit area to be
inspected to determine if the permittee has complied with
tha reclamation plan and the board's rules.

{2) The permittee shall proceed with reclamation as
scheduted in his approved reclamation plane Following
written notica by +the board noting deficienciesy the
permittee shall commence action within 30 days to rectify
these deficiencies and shall diligently proceed until the
deficiancies are corrected, provided that deficiencies that
also vioclate other laws that require earlier rectification
shall be corrected in accordance with the applicable time
provisions of such laws. The board may extend performance

periods refarred to in thls section and in 82-4-336 for
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. delays clearly beyond the permittee®s controls but only when

the permittee fsy in the opinion of the boards making every
reasonable effort to complye.

{3) HWithin-36-days-after Afipr notification by the
permittee and whens in the judgment of the boards
reclamation of a unit of disterbed 1land area is properly
completedy the permittee shall be notified in writing and
fils bond an sa3id area shall be relecased or decreased
proportionately to the acreage Included wlthin the bond
coverage. Before the beoard makes . this_ _detezplnations _the
departeent sust.  ipspect  the _area ands_upon.raguest of ao
loterested pariys pravide.a oublic._ heacings_.Howewsrs _Lhe
bend.. may__pot_ _be released within 3 _years from the date of
comnenceqent of reclamations

{4) 1If reclamation of disturbed land Is not pursued in
accordance with the reclamation plan and the permittee has
not commenced acti;n to rectify deficlencies within 30 days
after notification by the board or if reclamation is not
properly completed in conformance with the reclamation plan
within 2 years after complietion or abandonment of operation
on any fraction of the permit area of such longer period as
may have been authorized hereunder or ifs after default by
the permittees the surety elither refuses or fails to perform
the Jork +to the satisfaction of the board within the time

required therefors the board mays with the staff, equipment,
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and material under its control or by contract with others,
take such actions as are necessary for reguired reclamation
of th» disturbed landse Such work shall be let on the basis
of conpetitive bidding. The board shall keep a record of all
necessary expenses Incurred in <carrying out the work or
activity authorized under this sections including a
reasonable charge for the sarvices performed by the state's
personael and the state's equipment and materials utilizeds

{5) The board s5hall notify the permittee and his
surety by ordere. The order shall state the amount of
necessary expenses Incurred by the board in reclatming the
disturbed land and a notice that the amount is due and
payable to the board by the permittee and the surety. If the
amount specified in the order is not paid within 30 days
after receipt of the notices %the attorney generalsy upon
request of the boards shall bring an action on behalf of the
stata in district courte The surety shall be liable to the
state to the extent of the bonds The permittae shall be
1tablz for the remalinder of the coste

(6) In addition to the other llabilities imposed by
this party failure to commence action to reaedy specific
deficiancies in reclamation within 30 days after
notification by @he board or fallure to satisfactorily
complete reclamation work on any segment of the permit area

within 2 yearsy or such 1longer period as the board may
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permit on permittee®s application therefor or on the board's
own mtiony after completion or abandonment of operations on
any segment of the permit area shall constitute sufficient
grounds for cancellation of a permit or license and refusal
to issue another permit or license to the applicant
provideds howevers that such action shall not be effected
while an appeal 1Iis pending from any ruling requiring the
samee™ .

NEH_SECTIDNa Section 6. Mandamus to compel
enforceﬁant. {1) A resident of this state with knowledge
that a requirement of this part or a rule adopted under this
part is not being enforced by a public officer or empioyee
whose duty It is to enforce the requirement or rule may
bring the failure to the attention of the public officer .or
employee by a written statement under oath that states the
specific fFacts of the Ffallure. Knowingly making false
statements or charges in the affidavit is false swearing
punishable as provided in 45-T-202.

(Z) If the public officer or employee neglects or
refuses for an unreasonable time after recelpt of the
statement to enforce the requirement or rules the resident
may bring an action of mandamus in the district court of the
first Jjudicial district or in the district court of the
county in whicn the land is located. If the court finds

that a requirement of this part or a rule adopted under this
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part is not being enforceds it shall order the public
offic2r or employee to perform his duties. 1f he fails to
do s3s the public officer or employee must be held in
contempt of court and is subject to the penalties provided
by Tawe

{3) Any person having an interest that is or may be
adversely affected may commence a civil actlon on his own
behalf to compel compliance with this part against any
person for the violation of this part or any ruley orders or
permit issued under ite Howevers no such action wmay
commences

{a) prior to 60 days after the plaintiff has given
notice in writing to the department and to the alleged
violator; or

(b) if the department has commenced and is diltigentily
prosecuting a civil action to reguire compliance with the
provisions of this part or any rules ordery or persit issued
under its Any person may intervene as a matter of right in
any sach civil actione

{4#) HNothing in this section restricts any right that
any person may have under any statute or common law to seek
eanforcement of this part or the rules adopted under it or to
seak any other retief.

NEY_SECIION. Section Te Action for damages to water

sdppIy - replacement. [1) An owner of an Interest in real
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property who obtains all or part of his supply of water for
beneficial uses as defined in 85-2-102y from an underground
sourca other than a subterranean stream having a permanenty
distincts and known channel may sue any operator engaged in
a mining or exploration operation to recover damages for
loss in quality or quantity of the water supply resulting
from 2ining or exploration: Such owner is not required to
exhaust this administrative remedy wunder subsection {2}
prior to filing suits

{2) {a) An owner described in subsection (1) may file
a complainty detailing the loss in gquality or quantity of
watery with the departments The burden of proof to show
that the water supply was not damaged rests with the
operators Upon receipt of this complaint the department
shalilz

(i} investigate the complainte using all available
informationy iIncluding monitoring data gathered at the
exploration or mine site;

(ii) raquire the defendant to install monitoring wells
or other practices that may be needed to determine the cause
of water lossy |If there is a 1osss in terss of quantity and
quatitys

(iii) within Q0 daysy issue a written finding
specifying the cause of the water Jossy if there Is a losse

Iin terms of quantity and quality;
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(iv) if it determines that the loss Is caused by an
exploration or mining operations order the defendants in
compliance with Title 85 chapter 2 parts 1 through 49 to
replace the water immediataly on =& temporary basis to
provida the needed water and within a reasonable time
replace the water in like quality, quantitys and duration
andy if the water is not so replaceds order the suspension
of the defendant®s exploration or operatiag persit until
such time as the defendént provides substitute water.

{b) If the department determines that there is a great
potential that surface orr subsurface water quality and
quantity may be adversely affected by a mining or
exploration operations the operatoer shall install a water
quality wonitoring programs water quantity monitoring
programe or bothy which must be approved by the department

prior to the commencemant of exploration or mining.

NEW _SECTION. Section Be Codification instruction.‘

Sections & and 7 are intended to be codified as an integral
part >f Title 82y chapter 4y part 3¢ and the provisions of
Title 82y chapter 44 part 3y apply to sections & and 7.
YEW_SECIINNa Section 9« Severability. If a part of
this act is invalidy al¥ valid parts that are severable from
the invalid part rewmaln in effecte §f a part of this act is
invalid in one or mare of its appllcationsy the part remains

in effact in all valid applications that are saverable from

_11—

the invalid applications.

~End-
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STATE OF MONTANA

REQUEST NO. _il_‘flai__
FISCAL NOTE
Form BD-15
In compliance wulth aSl:vzrmen request received _February 17 , 19 83 there is hereby submitted a Fiscal Note
for _House Bill pursuant to Title 5, Chapter 4, Part 2 of ths Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 842 generally revises the hard rock mining law.

ASSUMPTIONS:

1) The only fiscal impact created by this bill will be the need for a hydrologist
to conduct the investigations and write the reports mandated by Section 7.

This hydrologist would be on a contract on an as needed basis.

2) There will be three complaints per year and each complaint will require 15 days
to investigate and write a report. This assumes the data is available. If the
data is not available the time required would be greatly expanded to take
perhaps a year.

3) A contract hydrologist will cost $250/day for services plus expenses.

FISCAL IMPACT:

FY84 FY85

Personal Contract Services '
Under Current Law -0- -0-
Under Proposed Law 11,250 11,250

Increase Expenditures §11,250 $11.250

TECHNICAL NOTE:

The 90 day limit mandated by sub-section 2(a)(iii) of Section 7 may not be sufficient

time to gather the data necessary to prepare an adequate report if that data is not
already available.

FISCAL NOTE 16: W/1

G;;;lCL&Jl«jz \Wﬁ\‘::[;xw~44{

BUDGET DIRECTOR

Office of Budget and Program Planning
Date: _2—" 20-95N
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