
HOUSE BILL NO. 825 

INTRODUCED BY JACOBSEN, BBR'l'ELSBN, BARDANOUVE, KEMMIS 1 

OCHSNER, DONALDSON, REAM, SOLBERG, BACHINI, 
ASAY, SHONTZ, SCRYE, THOP'l' 

February 15, 1983 

Pebruary 22, 1983 

Pebruary 23, 1983 

March 1, 1983 

March 12, 1983 

March 15, 1983 

March 18, 1983 

March 22, 1983 

March 24, 1983 

IN THE HOUSE 

Introduced and referred to 
Committee on Natural 
Resources. 

Committee recommend bill do 
pass as amended. Report 
adopted. 

Bill printed and placed on 
members' desks. 

Second readinq, do pass. 

Considered correctly 
engrossed. 

Third reading, passed. 
Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

On motion, taken from second 
readinq, and rereferred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 481 Noes, o. 



March 24, 1983 

March 31, 1983 

April 6, 1983 

April 9, 1983 

April 12, 1983 

April 13, 1983 

April 16, 1983 

IN THE HOUSE 

Returned to House with 
amendments. 

Second reading, pass 
consideration. 

On motion, Senate amendments 
taken from second reading and 
referred to Committee on 
Judiciary. 

Committee recommend Senate 
amencbaents be not concurred 
in. 

on motion, Senate amendments 
placed on second reading this 
day. 

Second reading, amendments not 
concurred in. 

On motion, Free Conference 
Committee requested and 
appointed. 

Free Conference Committee 
reported. 

Second reading, Free 
Conference Committee report 
adopted. 

Third reading, Free Conference 
Committee report adopted. 

Free Conference Committee 
report adopted by Senate. 

Sent to enrolling. 

Reported correctly enrolled. 
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REVISE THE.1f?/ 

E~INENT OOHAIN LAMS; AMENDING SECTIONS 70-3D-101, 70-30-102, 

70-3D-110• 70-30-llh 70-30-201 THROUGH 70-30-203, 

70-3D-205, 70-30-207, 70-30-301, 70-30-302, 70-30-304, 

70-30-308 THROUGH 70-30-310, AND 70-30-313, ~C~; REPEALING 

SECTI!mS 69-13-104, 70-30-104• 70-30-204, 70-30-206, 

7-30-305, 70-30-311, 70-30-321, 70-30-322, 82-2-201 THROUGH 

82-2-212, 82-2-221 THROUGH 82-2-224, AND 82-10-301 THROUGH 

8Z-1D-305, HCA; ANO PROVIDING AN IHMEDIATE'EFFECTIVE DATE.• 

WHEREAS, Title 70, chapter 30, MCA, Is in need of 

revision; and 

WHEREAS, tne Legislature find• t~at the rights, duties, 

a~d vrocedures set out In this act 8r9 necessary tG 

Implement the provisi~ns of Artlclo II9 section 29~ of the 

Montana Constitution. 

THEREFORE, it ls the intent of the Legislature that the 

use of the pOwer o~ eminent domain be limited to the state. 

1·ts political subdivisions, and certain other entities; that 

the ~ower of e~lnent domain be used for purposes that 

directly benefit and are available to the public; that 

persons whose property is taken be accorded the saMe rights 
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and obligations as other civil litigants; that conde.nors 

•ay acquire only the Mini•u~ property rights necessary for 

the public use involved and .ust pay to the conde•nee the 

value of the property as determined by its highest and best 

usa; and that condemnors have no right to enter the property 

sought to be condemned until a court deter•lnes that the 

exercise of the right of e•tnent do•ain is proper and in 

accordance with thP. require•ents of Title TO• chapte~ 30• 

HCA• as aMended by this act. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 70-30-101, MCA• Is amended to read: 

"l0-30-101. E•inent do~ain defined ::_p~~ 

&&teot_a(_takloo• Lll E~lnent do•ain Is the right eF--~he 

sta~e to take private property for public use. This right 

may be "Ker.:; sed llllll!--lu.-thL-lLUtll i 1 I!CU_ggut.QUJ~t:o& 

ililtibttiUII:as...llllltt;lltli£_illlli..U.hoo1 d i stc 1 ctu_nu:aJ...atKJoJ:U; 

i!.n!LtdoaptmoL.r.llliiiiiUtill:u.l._JIIIII~~egul at~~ll uti U.UU 

aDJI _ _gQl¥ In tne ~anner prcYid"d in this chaptero ~liD-tOe 

legiililtUJ;II_QJ;QXillllll-b¥-li.tatute_tbat_ii_Uli.&&-llULQIISeo able~ 

Qt;_(uo~tiiiD-ill-OD11-fOL-•bl£b_tbe power llf-IIIUDIIDt Jlgwain •A¥ 

bii--~XIICr.illella __ llUr.b--ill".tiliD--15--a Jleclaratlgg___b¥_-tbll 

lagilllatu~bat_tbll-~lla-PUL~IIa-llbJ~DL-Lua~D-lll-a 

~ub1ir.-~~~a 

!Zl--WbiiD-PCl~iltii-PtiiP&Ct¥-ii-takllll-hX-&mioADt--IIQailloa 

-z- I N T R 0 D U C E D B I L L 

HB 8a5 
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DDlX--tbe __ a!D!mYm--&Atate_ln_laod-naedeiL.fne-tbe-pu~~--g£ 

tbe-tattog_aax_be_takeoa 

L~l--UJJHI..Il.i.LLW:-IIIbl~-PJ:QPetlX-l.L.takeii-BDdA&....tb£ 

utate __ tateo__o~--tbe--~aealod&L--Rf-lt_£exeLt£~tll-tha 

pa~ano_f£llm-ll!bom_tbe-P£~~aactx-•~.a. 

t!tl--lf-tbe_tift_dutiiUI-IIIbis.b..PJ:Daanx---U......DL......fil¥-be 

t.UIID-.foL.-L-9iii:U!a!lllC.....OI&IIl.U:.-lllil!....l.li-' I ai ted bJ UiU'.ilt.Ju. 

agauants_i!D-iDJit[.Jmellt. .• llLtair.l.rlg.o_o~-il...t:;QUct ordeu-tbil!. 

tiaL.IIiiX-..Iiii.. .• IIU.IlOd!HL.if_tb£-llllUIID...fi:IIII-IIIMw~IIJ:IlllBU.X 

lllilli-tilkeo_aiJ£!l~-ll£_if-tbt-dLi~t-~ct-f2L__tbA__J~~:lAl 

dill.titt-ill-ll!bis.b _ _tb11--ll£QDII£.t.ll...i.A I oc;aUILfl.lli1Ji..tbilt..t.be 

pactis.ul.ac_pllbll~;..uliiLflll:...lllbis.ILtllL.~tlt--•as takea Is 

aUU-a.::tlxll..illld..GIII:tlUil.l:l'a 

t51--Lill-lf__tb&-iii:QIIiJiltlAD Af onlx part of a pcopertx 

MCRll.Q..la&xa___LI;..I,_QMQ&C_..MJ.t.b ap une~'--L;ftWQBnts thft 

l:llilliUJQQ~-..-u.At-QffiiL_to~Yl!.Ltba-~naot iiPd •ax e,;:qyl re 

1t-lllt-PIICI:bi1AII..IIL-II¥ ,;:gaaewn.ilm...l.f~QDJi&nth 

Lbl Epr purpQ~-G1-1bi1_a&~l!gn. •une~oaic ·ceenant• 

IUDD:L.iL.UIIIliDdeC-~tii.J.n_Uqa_l:llllllatmlllL..Ili:.-L oi•G• llf 

J.aQd __ D.llt-Soode.ae<L-tbn-iA£-fllll~n~La.g_a-IUKtJ.al tilk I og o[ 

IIJ:QRW:t¥• of 11 U.1Lltillllll& 

tt.l-lftlllll..AD-o!fllL.I.Il..QW:I:MU prnaart y or ii-ti~II.I.Dg_Qf 

PJ:oll8tt¥--ll""'U.__:tbtl __ utatll~kml eyu be nl ueg QD t.be 

Qai.1Lllf-1tL!ILiibUt.-liDIL...IIeU Ylat DOd It •¥ Dot be 

IIJ:8lial8~--tbat_-tbe-I:U££~B...i..Lt.bB-bLDbaU..Aad best yse, 

-3-
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Iba-~ac&llD.-&Illltla.g_Lil-Late_p~a~t.x-and-tll11-P8LillD fcQm-ll!bllm 

tbB-IIt:lllliU:LX..i.A-t.ll..ll&..tilkeD-IIIIIit..at all t.iJIIll; make a ggw1 

tllitb-_llffllLt-tll-cea.::b_a-~eault-tb~-Lli-l.lltlaf4~tllLK-tD-QQtb 

ll4Uies.o.• 

Section 2. Section 70-30-lOZ, MCAt Is a•ended to read: 

"70-30-lOZ. Public uses enumeroted. J.l.i Subject tn the 

provis4ons of thls e:hdpter, the r•ght of e•inent. dotlla4n •ay 

ue exs-rcised in behalf of the following public uses: 

trtiill all public uses authorized by the government of 

the United States~ 

t~tLbl public buildings and grounds for tha use of the 

state and all other public uses authorized by the 

legislature of the state; 

t~tt.::l public buildings and grounds for the use of any 

county, city or town., or school dlstr·lct; canals, it\1Ueducts, 

flu•es, ditches~ or pipes conducting water, heatt or gas for 

the use af the inhabitants of any county, citY• or town; 

raising the banks of strea•s• reaoving obstructions 

therefrom. and widening. deepening. o~ straightening their 

t.:hanngl s; roadSt streets., and alleys and all o·ther public 

uses for the benefit of any county, city. or town or the 

·inhabitants thereof, which •ay be authorized by the 

legislature; but the mode of apportioning and collecting the 

costs of such improvements shall be such as •ay be provided 

in the statutes or ordl nances by which the saae aay be 

-4-
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e~~ree~-~he-eea~t-+s-"e+-~-~•h+~e~sey--~ftd--e~•nen~--d~m&YR 

eay-nee-be-&Neret~ed-~or-~h+s-pu~~e§e• 

fi>6H,U. to restore and rAclaim land~ 

undergro'-'ntl-•lned for coal and not reclaimed in 

strip- or 

.:~ccordance 

wit,h Titie 8l"' chapter 49 part 2w and to abate or contrc.l 

adverse affects of strip or underground min~nq on tho5e 

1 ands. 

Lll--Ibe__y~ _ _gf__tbe-~YLfA~gc_~tLlg-a!a!og_g~ 

alt-ala!ag_Qf_~gal-LiaBAL-AD._•iDlgg_.etbDd--RL--P~~lD 

~bl~b--tb&--~Lata __ QC-RX&LbULdan_~c&mDX&d-DL_di~ia~&d_lQ 

QCQaL_tQ_&~tta~t-tb&-~Q~ll_l~~~-Ui&•-ADQ__amlDaQt 

daaaln-.ax_nat_b&-ex~lied-~L this putpgse.• 

Section 3. Section 70-30-110 9 MCA~ Is amended to read: 

•70-30-110. Survey end--~3ee~ren--of--pre,e~~y--~e-~e 

~eken----~~ee~e~~-pub+~e-~aed----~lees~--pr+•ete--+ftj~ry __ 

damage~:=-eotcx_acdAL~· ~n-e~~-eeses-w~ere-~a~-+~-re~~ed 

fer--~ub~+e--usey--~he-s~e~e-or-T~s-a~~s-+n-eherge-o~-saeh 

ase-.ay-s~rvey-end-feea~e-~~e-~a.ey-b~~-+~---s~--he--+eeeted 

+n--~he--•enner--wh+eh--w+~~--~e--~s~--eo.pe~+b~e--w+~~~he 

§Pea~s~-p•b++e--good--and--~he--~ea•~--,~+ve~e--tftj•ry--an~ 

subjec~--~o--~he--prow+s+ons--~-~8-3~&6•-~he-~a•~•P-+~s 

e~en.,-tn-ehar~e-ef-saeh-pab++e-ase-.ay-eft~er-apen-~he--~an~ 

and--.~ke--e~e.+ne~+efty--s~rvey•y-end-•eps-•hereofy-eftd-saeh 

•n~ry-sha~i-eens~+~a~-no-ee~se-of-ee•+on-+ft--faver--ef--~he 

owners--ef--~~---~end--exe~--fre•--+njar+es-resa~+n~-~·• 
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neg++~eneeT-wen~8ft"es~y-or-•e++ee• ill-A-CQQdeaoGL--40~ 

~;§~~--~QQ __ &mplDX~~--AX-&Dt~DD-e&~-D~ctJ-aDg make 

~c~~~~--~KRminatinDia-__gbQtngc~--t~~~a---~YDdin~~ 

bDLiDD~-~nd-iam~lng~_ne-~ngage_iQ_gtb~-~lxi~L-!a~tbe 

gULDQS&_Df-AgQC~l~lpg_tbM-DCDQa~-RC-det&CmlDing whutb&L-lt 

li--~Ultii~LB--Aad--¥ltbiD-Lb&-PD¥&C gf tbU~QDQe.aQC-LD-take 

fac_QQbll~-U~1-lf-tb§_&ntL¥_l~ 

lal--nC~&ded_Ax-Dllti~&-LD--tb&--DWO&L--~DQ__anx _ _gtbe£ 

Q&L~Wl--kDQifiLJ.Q__b&__liL._actua! _ _gbl'ilca! gccu page)' o[_tb& 

QCDQ&J:tx-Df-tb&-tia&1-PU~a& ang scQga__g!__tba_ planned 

e.utc.¥-iUl11-~tUJ.tiliU 

Lbl--UDQ&J:tilk&n !!ur !pg U.ii.li.llublL!Llxllllbt...blwr.U 

1~--a~~oeoli~&d--_gea~aabl¥--and---rtbQut tntltcting 

iUQ~t~ntlal_lnjULX~-ADd 

.tdl--D!!LlD..l!lll4ltiDD-l:ILillllt-RtbU 1 aw. 

Lll--Ib&--&ntc~and--a~ixitl:~---UtbPCi~&d--b¥---Lbli 

ie~t!Da __ aa _ _not~on~ltute_a_tu.~PA~L-but-tb&-~nde.no~li 

llable_fDL-L~ltlog_d~ag&Aa 

lll--lL.UAliDDillllll_llffllct.i tg accQ~Jpli~-LJ.iildiiL.tilt.o: 

DC..tll..Q&LfDU-i!Utbgti~lld..~litixl u •• UgMJ~II{DpR(t¥ MY& 

Qe&Q_gQstLu~d-~_daQled&-tba sgnd••npr •ax._upgo ggtjcs tg 

tb&--D~D&L--iUld--D~~unl&L--Qf__tbe__prgpertr• app~~ 

l!litcl~t-~auct--fnc--tbll--~dlclal dlatrict__!n wbicb tbe 

QCQP&Ctx--DC--AD¥--DALt--Li--l~t&d-fac-AD-QJ:deL-PCr•ltt!Qg 

&DU¥s.Jial&~i-liPDd~e..tD-tbL.l:ODtCUX-ili..Abllllll1-t.tle-"Wct 
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.&tull.l&..folllllliog_a_IJU.t.iag£-llilli.L..illl grdec _pecal tt I ng and 

Q4tu£a_AQd_A~_Qt__a~t~itiaS the cgurt detaraiDQ$ D[Q 

J:liUIIDilbllt-..lllll;IUolOi!Llt-..illlll-llll.t.bii.J:lzllll-:t.ll.-llll sada YPIID..t.b& 

IIJ:llllUt¥a-lhLIIJ:li.B.I:-IIIlllt-1DI;.lwle hews ;and cppd It I pgs-liLI.~ 

J:liJO~t-to--Lbil-tllle£--Pl.JICeo api;l -lliiPIIIIL.- pf BQS:CJ OQd 

autboLi~ad-akti~La&_upDB-tbl-AtPA••tv that will taG!Jitatl.l 

&uu::li.Bna 

Ul--loD-DLCIIIC--II&UlUiDli-IIDtU--IIIllit-lDG!.udL-a 

lllltiiODiD~tliiD-llV-tbA-GOUct-Pf-tb&-QJ:Pbabl& aaount-that--Mil! 

faitlx--~•oiiDJOat11--tt1La.o&.l:-aaA-ADV othec perspg In laa!Yl 

liPUU.ilPD-llt--llbltUGal-DG&YPaw:.¥. of the IIJ:iii)&Cty fQJ: 

llbVs..i..'al----LnJIIClt---tp_tttL_pJ:Dil.Utv-awL.Jor syhstillilliil 

lDtiiJ:filtiWi;.Llllilb..i:t..:i...llAJOJOII:liliiD oc YU fpund 1 I kill¥ tg Ia 

'-lll$11~-ll¥--tbii-IIDtClt--aDII-a~;.tlvltles au~cl~ll-b¥ tba otdax 

illl!Li!llllOt-Ugl.llCII-i.llLGilllli.BIIDIIJ: to dapollt..tb~ ai!Q!Int with 

f.bL..k PUr::t-_QII[pJ:ll __ twtJ:~-lllll.nJO...sQPOIIC..liUI!ut $9 d by GWI r t 

IIJ:li.BU..t.llii-UIIUDt-llillllls..i..tll~illl..llll-tiiUigeiJ go IIGP$ It fAt 

6-RPDtllli..follll~iDO-t&LmiDAtliiD_gf_tbe IIDtt¥• lbll GQYCt~ 

[PJ:-ijlloll-laYUa.-lllltllllll-tttLIIIIJ:.iliii-Pf cet:eotlDo& • 

Section 4. Section 10-30-lllt HCA, is a•ended to read: 

"70-30-lll• Facts necess•ry to be found before 

conde~nationG Before property can be taken, it must appaar: 

Cll that the use to which it is to be applied is a 
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nubl~ use authorized by law; 

(2) that the taking Is necessary to such use; 

(3) If already appropriated to so•e public use. that 

the 'ublic us~ to which it is to be applied is a •ore 

necessary public use&-and 

L U-tbat-UIIIIll-.faltb..stLIII::t_to-II~JO•-ti!L •I n l•u• 

ntiltll..tiUUilciiii-~-LXallliltliiD equ;oJ to tbe Ill gbest iliUL..UU 

YJOLlliiLDiiiUI-I!Iillla_agd fa I hiJo • 

~~-S~XlQM& Section 5o Purchase of property. An 

action to condemn property •ay not be Maintained unless the 

conde•ncr has aade a good faith effort to purchase t.he 

111ini11U11! estate necessary for the public use invclved• 

valuation at leest equal to the highest and best use. 

~fW~til~ Se~tion be Coc~c!on prohibited. 

at a 

A 

conde•nor aay not take any coercive action to co•pel a sale, 

a pa~ticular sale price, or any condition or clause of a 

s.ale agree11ent. 

Section 7. Section 7o-30-201, HCA• Is a•ended to read: 

•70-30-ZOl. Applicable rules of practice. except as 

otherwise provided in this chapter. the provisions of ~+~~e 

Iitl.u l5 aoii_Ul,a __ lD!;.iylllDO-tbii.._IIIIDtillliL.f!.ulils of C ly! J 

f~~dUJ:a-ilD4-~b~!antaOil-&U1111-Af~lli.BDG~L are applicabl~ 

to and constitute the rules of practlc9 in the proce~dings 

mentioned in this chapter.• 

section A. Section 70-30-202• MCAt is amended to read: 
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"70-30-202. Jurisdiction ~nd ven~e cosnplaint and 

summons required. All proc.P.~din9~ under this chapter must be 

brought In the district court of tne ee~n~y Jud!~ 

dl~~i~L in which the property or so•e part ther~of is 

situated. lhey .ust be coMMenced by flllnq a complaint and 

issui"g a SUmMQOS thereon.• 

Section 9. Section 70-30-203, MCA, Is a•ended to read: 

•70-30-l03. Contents of complaint. The complaint aust 

contain: 

(1) the na•e of the eo~po~8~fefty--as$e~+e~+on• 

eo••Ts~+afty &atitx or person ln charge of the public use for 

which the p~operty is sought, wno must be ~tyl~d plalotiff; 

(~) the na•es af all o~ners, •ort9ageesy and 

1i~nhn1d~rs of reco~d an~ any other claC•ants of the 

property of record~ if known, or a state•ent that they are 

unknQwnt who aust be styled defendants; 

(31 a state•ent of the right of plaintiff; 

{41 if a right-of-way is sought, the coaplaint aust 

show the location~ 

accompanied with a map 

general route~ and ter•lni and •ust be 

thereof 9 so far as the saee Is 

involved in the action o~ proceeding; 

151 a description of tb!l.elti'ta..a.aiuuLJ.n each piece 

of land soa~~~e-~e-~eheft and whether the sa .. includes the 

whole or only • part of the entire parcel or tract &QQ__a 

:iULill.lilDt..tbR.tlle.utiiU ... su:.a.u•~-lltiicllll ;u • tlle_..l.lli.aull 
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Qf:<;U:iil.t): •• llllitl.u.• IIH ltlL-C;.WI.Cl:.--Dl'--U:lili.I.U-:t.!lilt_.ill.l 

pa,..cels lying in the ee12n'ty J,ud~al_district arjd require-d 

for the same public use Mey be Included •n t.he sa•e or 

separate p~oceedingsy-e~-~fte-e~~~eft-o~--•he--~•a+~++fy--h~~ 

'the--eoar't--.ey--e~"sot+da~e--or--seper~e--~he•-~e-~~+~-'the 

e&"¥eft+eftee--ef--~he--pe~~Te,. When application for the 

condeJRnat-1 on of a ri ght-o'f-way for the purposes of sewerage­

is made on behalf of a settlement or a town or a countyw the 

county co•missioners of the county May be named as 

plaintiff• 

fot--+~--a-een~y-s~~·~~MT-er-fo~ae~TOft-~a?~ab+e-~or-~•e 

e~-~ft-o~der~reand-ns~~~s~-~es-~~er~e-~e~@~~eTr-+s-~o~§ht-~c 

b~-8pp~op~+e~"y-e-de~e~+pt+Oft-~herwo~-efid-nf--the--~·~--+~ 

wh+e~~-+•-e++e~ed-~e-~e-eente+ne~-end-e-ee~e~+~~+eft-e~-·~+ 

e~~--prep~~v-and-r+gh~s-semgh~-~e-ba-epprepr+a~ed-~e~se 

fn-eeftneet+on-w+th-~he-s~prep~+ae+en-ef-~he-~+~h~--te--s~ore 

ne~~rs~-ges-t"-and-wTthdrew-net.re~~-•~e.-s~eft-reser¥o+~w 

fn--edd+~+any·-~he--ee.p+a~n~she++-s~ete-fee~s-shew+ng-~he~ 

the-~ndergrean~-reee~e+r-+s-~ne-s~~ee~-'to-sppropr+e~+en-~y 

pta+n~tf~-t-e+,e-nai>+ng--i>he~-i>he--ttndet'l!t'ettnd--sterege-'-ef 

naettt"e+--gas-+n-~he-tend-seeghe-ta-be-appt'ept'+a~ad-+s-+ft-the 

p~~+e-+ft~ere~~~-~~e~-~he-bnder9rODnd-r~••r•o+r-+s--••+~a&+e 

end~-pree~+eabte-~er-ne~~t'l~-~e9-s~ot'ege~-~ha~-~he-pte+~ 

+n-gaed-fe+th-hes-been-nneb~e-te-eeqH+t'e-~he--r+~•--soagh~ 

i>e-be-eppt'ept'teted-herennder-end-a-stete~-~ha~he-r+ghts 
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ond-preper~y-seogh~-~o-be-oppropr~od-ere-ne~-preh+b+~•d-by 

~a·~-end-+n-edd+~+ony-~he·ee~~·+n~.a.~-be-eeeoepen+ed-by-a 

eer~+F+e~e--fro•--~--board-o~-oi+-end-~e~-een~erws~~en-es 

se~-fer~h-+n-e~.a-~94• 

Lkl __ a_.tatam&Dt-g~_tbA_UWbl~~DXR!Ked: ana 

!11--a~ate.aOL-Lhat-A-QOOd faith. effort ~ purchase 

tbe--llnt.us_.~~~X-bas beeO.IAda-and bas failed." 

Section 10. Section 70-30-205, MCA• is a.ended to 

red:d: 

"70-30-l05. bfhe 11a:y d&fe.,d -- '!lnswer. (1) All person.~ 

na•eO In the compla1nt9 in occupation of or clai•lng an 

inter~st in any of ~he property described in the coMplaint 

or in the amount to be awarded for the taking thereof, 

thoug, not named• may appear. 

(Zt The answer of-~eeft--&ppeer+ft~-de~endent-eas~-be 

fT~ed-aftd-se~ve~-~,en-~he-pte+n~+ff-or-open-eny-~~~or 

p~a+M .. ff-w+~h .. H-e-.,er+ect•ef-~5-dsy~-.,f~ef'·-~he--ser•+e--ef 

sa..ons-ond-eeMptetM .U~t-GROtaio.a de&&nd tbat-•QX.}ABQ_Q[ 

8~tA~B.tbS-~KfBD~B~~-K!Sb~-tR~d§mD:d-a&-AD-YD~RQ~ 

c~ao~t--b~-~~adtma&d-BA-i»~· ~"e-enswef'•ef-eeeh-eppeep+n~ 

8e~e"~sn~-•u~-e&ft~e+ft-a-•pee+f~e-e++e!e~+en-as-~e-~~e-~o~e+ 

eM&~ft~-wft+eh-seeh-de~enden~-e•a~~-•s--Pea~eneh~e--e~~-j~'~ 

f~r--~he--tak?n§~~of--sueh--de#en~eR*•s--tanas-er-~her-ree~ 

~reper~y-er-+ftteres~-~here+n•• 

Section 11• Section To-30·207, MCA, is a•ended to 
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read: 

"70-30-207. AppointMent of co••lssloners 

qualifications-- affidavit. (1) Immediately upon .aktn~-and 

en~ertn~-~ne-~re~+•+nery-eende•n~+on-or&er filing gf ~ 

la~t-aus•act the judge must Meet with the respective parties 

or their attOrneys of record for the purpose o'f appointing 

conde•nation cotua,ssioner-s to ascertain and detenwlne the 

amount to be paid by the plaintiff to each ovner or oth~~ 

persons inter~sted {n such pro~erty by "''"ason of tho 

approprlat!on af ~--&~tat---.ln such p~operty. The 

appoi"taent of condemnation commissioners and the co .. issJon 

hearing may be waived by written consent of both parties, in 

~hich case the proceeding shall be conducted In the district 

court as if the case had been appealed fro• an award by such 

commis stoners. 

(2) The court must ~~e~e~pe" appoint three qualified, 

disinterested condemnation eo .. issionersT-an~ews-ep,e+n~~ 

he~---beeft--~e~.e~. One of such coamiss1oners shall be 

no.nlnatell by the pawty or parties plaintiff. One of suct­

collmissioners shall be non~inated by the party or patr"tles 

defendant. The thrrd commtssioner shall be the chalr•an and 

sha11 be nominated by the two come;ssioners previously 

nomin~ted. However, if said two coMMissioners fail to make 

such choice at the time of their appoint~ent9 then such 

nomination shall be made by the presiding judge. 
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t~t--Eeeh--ce•~+ss~ene~--she~+--pe~sess--~he--~e~~ew•ft~ 

qttal--i-fTea1:+onst 

t~t--o--e+tTzen--of-the-~~+~e~S~stes-end-eY~~-~8-yeers 

of-ege"t 

fbt--thft~-he-~s-no~-MOre-~ha"-~6-years-o~-e~et 

tet--~hs~-he-1-~-+n-pesse~~+~-ef-ne~~e•-~sea~~+es•--e+ 

ord+~ry-+~~~t+genee.-eftri-ft~-dee~ep+tt 

fdt--~he~--he--+s--pessewsed-e¥-s~¥fte•eft~-~new~~~ 

~he-Eng+~sh-+engaege? 

-t•t--t:h~---- ... -----~he-···~--····,-101>--t"e++ 
~-e-eeant:y-w~h+n-~he-j~~e+e•-d•st:r•e~-~-wh+eh-t:he-ee~en 

~s-pendtllg? 

tft--t:het--he--hew-n~t:-bee~eGnv+et:ed-ef-aotf~-.enee-+11 

o~f~ce-er-a"y-fe?eny-&r-8~"er-h+~ft-er+aet 

tgt--t:het-hs-ts-n6~-re+et:ed-w+~h+n-~he-s•~t:~-de~ree--~~ 

""T-P"rt:y-t 

tRt--tha~-he-d~es-not-stend-+n-t~e-~e+ae+on-of-~erd+en 

enft--wa•dy--.as~e~--aftd--serwefttT--debtor--end--ered+tor•-or 

pr+~etpe+-end-a~ene-o~-~ar~ne~-o~-,u~e~y-as-~o-any-par~y~ 

t~tLll At the ti•e o~ such meeting and noMinatJons. 

there shall be filed with the court by each nominating party 

or judge an affidavit of the person so no~inated stating 

substantially as follows= 

(a} that he has forMed no unqualified opinion or 

belief as to the compensation to be awarded In the 
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proce~dlng or as to the fairness or unfairness of the 

plainti~~·s offer for ~ne--~8ftds--enft-~a~reveaeft+~-•~-~he 

~efeM~en~~ ~b~-~~a~~Len; 

(b) that he has no enMity against or bias In favor of 

any party and hds not discussed, co••unicated, or overheard 

or read any discussion or communication froM any party 

relating to values of the lands Jn question or the 

compensation offered, demanded, or to be a•arded; 

(c) that if selected as a conde~nation co••lssioner, 

he is willing to serve and Nill well and truly try the 

issues of compensation and r•ndvr a true deci~Acn according 

to the evidence and In compliant:& "ith thE~- instructions of 

the c..ourt; 

td) ~~a~ he will not discuss the cas~ with anyonv 

e~cepl t~v othe~ co~missioners until a decision has b•en 

filed with the court.• 

Section 12. section 7G-30-30l, "CAt Is aMended to 

read: 

"10-30-301. Hearing -- judge to preside 

deter~inations by--eo••+ss+e~ers. (1) I .. ediately upon 

no•in~tlon and appolnt.ent of ca..issloners under 70-30-207• 

the same shall pro~eed to Reet at the tiMe and place stated 

in the order appointing the•• which tf•e shall not be .ore 

than 10 days after the order of appointing, and proceed to 

exam i !le the 1 ands lD.--ltb.l~ an estate 1.1. ~ought: to be 
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a tiMe appointed by the judge and within 

they sh~ll hear the allegations and 

~ersons Interested- ·in- each of the several 

(2·)· Such hearing shall be attended by and presided 

over by the presiding judge who shall •ake all necessary 

rulln:;J-S ·upon procedure and the ad•isslbllity of evidence. 

Lll--Ibc-~~-f~aball deterwlpe~ 

iil--Mbetbe£-AO-eState In She property •ust n•s•ssarllJ 

ba-W~Q.t:..Ltwbl.~ai. 

iltl--:tbL•lnlmllLliJ.t.ina-t.Q..a..:tll.U!U 

iQ..-lllbll:tb!U:..:tllL'Ilod&DIIC ... !dl.LliLrequ I red to +alli__u 

MDB~DDWDi~-CBmoao:t-~defllled-ln_I~O:lQLi 

Ldl..-lllbatllac.._tha_pac:tiU..balUL.a~d-lll good fal:tb1-illl1 

iU--lllbatllU..:tbL~DiliiUDDC-b.a~ll-i..liii.QlL.fa I tb affp.t:l; 

:to..tlltt ~alllt-illl..ltll:til.:tLlll..LIIII..ll.t:PPitU¥.a 

t3tl!l At the conclusion of the aforesaid hearing, the 

court or judge shall instruct the co'm111issloners as to the 

law •ppllcable to their deliberations and shall Instruct 

them that thQir duty 5s to deter•lne. s~lely upon the basis 

of said exa~ination of lands, the evidence produced at the 

hearing or hearings, and the fnstructior.s of the court, the 

foil owIng: 

(a) the current fair ~arket value at_lts hjghe$t aQd 

Q~~:t_u:;.e of the ~r8~~~,--,oaght--~8--~e--e~r8pr+e~d--end 
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U:t;a:te __ gt:an~eA--:tb&-{;Q~IIIIC II¥ tbL.,iw:lgB• lnc!ud!pg all 

i•prove.ents ~hereo" pertaining to the realty e~-~--eeeh 

e"d~-e•e~y--~p~d~e--e~~a~e--end--+n~eres~--~h@~e?ft. If +~ 

ee~T~t,-e~ different parcels are inv~, the e~~Peft~-fa+r 

•ark~ value of :tliLitll:ta:tLQ.t:ant&ll_la each parcel eftd--eeeh 

es~et~-or-~nce~es~~here+ft must be separately assessed. 

(b) If the property 10-lolhicb an es~:;. sought ~o be 

appropriated constitutes only a part of a· larger parcel, the 

depr·ec latlon In current fair market value a:t_lu..blllbitJU...illlll 

~~t-_use which will acc~ue to th~ portion not soug~~ to be 

cond~nad by reascn of Its severance fro• the port,on sought 

ta tJe condemned and the construction of the i•prove•ents 5n 

the manner proposed by the plaint,ff; 

(c) separately. how much the portion not sought to be 

condewned and each estate or Interest therein w&11 be 

benefited, If at all, by the construction of the 

impro~t~ellents proposed by the plain1:1.ff; .and If the benefit 

shall be equal to the amount assessed under subsection 

t~ti~(b)• the owner of the parcel shall be allowed no 

co•pensation except the value of the pa~~+en ~~Q taken; 

but if the benefits shall be lt::!SS than t.he aMount. as~essed 

under subsection t~tiilCb)t th0 former shall be deducted 

from the latter. and the remainder shall be the only amount 

allowed in addition to the current fair market value; 

(dl tf--~he--preper~y--~e~ht-~e-he-een~eMned-&e-~er-e 
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~ft~~~~~~y-t~e-e8~t-ef-~~o~-~n~-s~~f+e+ft~t-T@ftCe~--~+eft,--~fte 

++ne--of--sueh·--re+~ree~-ftne-~he-e~st-e~-e~~~~e-g~ards-where 

~eftee~-may-e~e~~-~he-f+"e-o~-s~eh-rfttt~3ad tbe_,~a~ __ faiL 

QaLkDL--~~lua__~t-1t~b1gbe~t-aoa-~e~t-U~D-2L-dD¥-UD~UQQE~ 

Leaoaot_tbe-~uuLt-LeQuiLe~-tbe-~oaeaDUL-tu-tgte· 

t+tL~l Where there are two or more estates or divided 

Interests in property sought to be condemned, the plaintiff 

is @ntitled to have the a~ount of the aNard for aa+e the 

e~t~te ___ QLaoted ___ lQ __ tbe property first deterFined• as 

h~reinbefo,·e statedv as between plaintiff and all defendants 

claiming any inte~ests th~re!n. Thereafter in the saae 

proceejing the rcspecti~P. rights of each of su~h defendar~~ 

i •1 ana to the award sh.all l>e determ~ned by the 

co~mi~sioners. under supervision and Instruction of the 

court .• and the award apportioned accord i ngl Y• 

L~l--Eulluwiog-tbB-tLieL-Qf_f~t!A-dete.LBloatlo~CL 

~b~actlllD---Lll---dod ___ gLlUL---tU----tbD----~Dmmls~Qn~ 

detALMiOlltillU~--UDilaL_~Ub~a~tig~-~l-liQQ_i~l~-tbe_~QULt-~ 

!l.Dt!!LiiU-OtdilL-dlluljiQ!l-tt!a_~QUWlmOQ[._tu_tate._p..o:;.s.e~~UD--sU 

tba_e~tate_gLante.d_b¥-tb!l.-~llutts 

LZl __ ,.,~~-mu~t-b~a~~e.~~ed-!D-faxuL-Rf~-~uodemoee-Aod 

ilSilll~t-L(.aodellQQL-ldiD-eltbeL_ttu:IILaates ao_al;t..lall-llLlu~ 

eotU--liL-Lfloill._(.DDII!!llllliltlllll-llLI.IeL-IIJ:...Ls-liUII.t.fl~il¥-ill 

li.l:ll.ilteLgSQIIDt-fw::_tbJI-llli.t.iltL~IlttiiJ.Il4D_-"gli--llllti:ell-bl( 

tbe_'-Uada.pg£-PU£5UaDt-t"-LA~tLDD-~Ja• 
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Section 13 .. Section 70-30··302t Me.-.. is a•ended to 

read: 

.. 70-30-302. Assessing COIRpensatJon -- date and Maas•Jre 

Interest. (lt For the purpo~e of assessing co~p~nsation, 

the rignt thereto shall be deemed to have accrued at the 

date of the service of the su•monsy and f~s current fair 

market value fw:: __ it;;_blgbll.~t_and-be~e as of that date 

shall be the measu~e of coapensatfon for e++--prGper~y anx 

Q.$.t.il.ta to be act.ua 11 y taken and the basis of· deprec 1 at ion In 

the curF~nt fair market value of property not actually taken 

but Injuriously affected. This shall not be construed to 

limit the a~oun~ of compensat;on pay~ble by th~ department 

uf high.,.ay!'i under the pl'"ovisiGns af any legislation enacted 

pursuant tQ t.he federaf Highway Seautfflcdt.lo" Act cf 196~. 

(2) Jf an order be made letting the plaintiff Into 

posse~sion, e~--~•e~Tded--~n--~8-38-3~~. the full amount 

finally awarded shall draw interest at the rate of 10% per 

~nnum from the date of the service of the su .. ons to the 

earlier of the following dates: 

(a) the date on which the ~lqht to appeal ~o the 

Montana supreme court expires or, if appeal is filed• to ~he 

date of final decision by the supr9me court; or 

(b) the date on which ~he property owner withdraws 

from court the full amount finally awarded. 

(3) If the property owner withdraws ¥rom co~rt a 
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fraction of the a•ount finally aNarded• interest on such 

fraction shall ceas·e on the date It is t~tithdrawon but 

;"t~rest on the remainder of the amount finally awarded 

~hall continue to the earlier of the aforesaid dates defined 

In (Z)Ia) aod (2)(b) of this sect.lon until the full a11o•mt 

is wl t:.t•drawn fr-o• tha ctt•.n·t.-

1~) None ~f the a•ount finally awarded shall draw 

interest af~er the date on which the r~ght to appeal to the 

Montana supreme court expires. 

1~1 No lmprove•ents put upon the property subsequent 

to tne date of the service of su~ons shall be included in 

''the asSess•ent of compensation or depreciation In current 

fair market value, nor shall the sa~e be used as the basl5 

of co~puting such compensation or depreciation.• 

section 14. Section 70-30-30~, MtA, Is amended to 

read: 

•70-30-304. Appeal to district court fro• assessaent 

of comaissioners. (1) An appeal from any assass•ent made by 

the comMissioners may- be taken and prosecuted in the court 

~here the report of said co•missioners Is filed by any party 

interested. Such appeal .ust be taken within the period of 

30 days after the service upon appellant of the notice of 

the filing of the award by the service of notice of such 

appeal upon the opposing party or his attorney In such 

proce•dlngs and the filing of the same In the district court 

-21-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0806/01 

wherein the action is pending, and the saae shall be brought 

on for trial upon the sa.e notice and Jn the saee .anner as 

oth&r civil actlons, and unless a jury shall be waf~ed by 

the c::-nsent cf a~l parties to such appeal,. the sa~~Je shall be 

tried by jury,. and the amount to which appellant •ay be 

entitled, by reason of the approp~iatlor. of AD s5tate in his 

property• shall be ~ea~s•s~ed upor. the sa.e principle as 

hereinbefor-e prescrIbed for the assess•en-t of such a1110un.t by 

colbnti ssl oners. 

(2) Upon any verdict or assessMent by co••lssioners 

becoming final, judg•ent shall be entered declaring that 

upon pay•ent of such verdict or assess•ent, together wfth 

the i~terests and costs allowed by law, if any,. the right to 

construct and a3intain ~fte-h+9ftweyy-~e~~raedy-er-••hep AD¥ 

public work or ;mprovement 3nrl to takey-~$~y-e"d-epprepr+e~e 

the -~~A~-ln-~be property descrlbe1 In such verdict or 

assessment for the use and purposes for which said land has 

been condemned shall,. as against the parties interested in 

such verdict or assessment• be and re•aln in the plaintiff 

and his or Its heirs, successors, or assigns fe~ever ~n_~Qe 

a&taot--&D~-LD~-tba-tlme_.~~ea-l~ba-ludge!s_aattLRLDAtLgo 

of_tbe_ast•te-g~•ntta• 

(3) In case the party appealing fro• the award of the 

commissioners in any proceeding, as aforesaid,. shall not 

succeed In changing to his advantage the a•ount finally 
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awarded in such proceeding, he shall not recover the costs 

of such appeal, but all the costs of the appellee upon such 

appedl shall b~ taxed against and recovered from the 

oppel~ant; provided~ that upon the Lrlal of such appeal• the 

pl~intiff may contest the r~ght ~f any party or pa~ties 

thQreto to aa _ _es~a~e-io any of the prop~rty •entlor.cd and 

~et forth or :nvolved ~n said appealv-wh+e~ lf tbe PLAA&Ct¥ 

was located after the preliminary survey of any-•~ a 

highwoy or railroad• aad~_paLtJ-~ seeking to condean Its 

right-of-way under and pursuant to the provisions of this 

chapter, provided such condemnation proceedings are begun 

within 1 year after such preli•fnary survey.• 

Section 15. Section 70-30-308, ~CA, Is a~nded to 

read: 

~70-30-308~ How payment •ad~ e~~cution or annulment 

tor nQnpayment. (1) Pay.ent .ay be made to the defendants 

entitled thereto, or the money ~ay be depos!ted In court for 

the defendants and be distributed to those entitled thereto. 

Mowever, at the option of the defendants, payMents ~ay be 

•a de: 

(a) +f--e--fee-8+Mp~e-+fte&re8~+ft-e~e-defendeft~•s-+end 

T3-~~eny on an annual basis, utilizing the install .. nt 

cont.ract Jurt-hod; DE. 

(b) If other land is reasonably available and the 

plaint if~ consents. by means- of a land $XChanqe between the 
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defenddnts and plaintiffs if the land to be provided by the 

plaintiffs in the exchdnge is of equal or .are value than 

the land being condemnedt-nr• 

tet--+f--en--esseaen~--ey~r--e~-~h~ee~h-~he-~~enden~s4 

pPop~~~y-+s-tftYG~YedT-+ft-e+~fte~-e-s~"~•e-peywen~-or--+n--n~t 

ao~e-~na~-~+~e-eon9•e~~+we-sn"~e+-+"s~a~~~n~s• 

li.l--lf-1bR-R~1~1K-Sl£5Q~d_Q~~cx_~~~&A~Rl~ 

tbu-~~at_m~~t_be-~~ld-~nou~Lx~ualaoouall¥-A~&-~QD 

at__t~e-le~~a.ta-Ibe-~dge-•a¥-R~QX~e tbat the appypt_Qf~ 

~xm~t~-b~-~~ougotlated-at_inte£¥al~K1-bX-tbK-lud~-Ine 

Jydge--•a¥--al~a--eutettaln--A--DDtlan b¥ _eltbet-PALL¥-La.t 

M!ldlfl!;il.tliiP-IIf-tll&-aUIUllt.A&- Sucb _ _J:JmBQot I at i QD ,W: 

&aalfl~tlan-m~t-be_,ue•ao~;~-~_a_~;~lGt-AGG-aa~~ 

dete~mlaed--1D--~C~o~d90~--.rtb--tbB--R111~;SdULS--~t-in 

ll!:3t:l:i.lll-tbt~~uSJb-lll::3ll:.l.JlL.illld...Zll::,;J.:l~LtbJ:lWgtL.Zll::3J!:l11it.o. 

trtL31 If tho money be no~ so pwid or deposi~ed• the 

de-fendarat:s IRiiY hCIYEJ execution a:~ in civi I cases, and if the 

mone-y cannot be made on execution, the court or jl.ldg~,. upon 

a ~h~wlng to that effect, Must set aside and annul the 

entire proceedings and restore possession of the property to 

the defendant if po$session has been taken by the 

plaintjff.• 

Section 1&. Section 70-30-30~• MCAw Is a•ended to 

read: 

•70-30-309. Final order of condemnation -~ contents --
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vesti~g upon filing. (1) When pay•ents hava be,en made and 

the bond given. if the plaintiff elects to give one• as 

required by 70-30-307 and 70-30-308• the court or judge .ust 

make ~ final order of conde•nationt which must describe the 

~~ate-~cao~_LD-tba property condeaned and the purposes of 

such conde•nation. 

(2) A copy of the order aust be filed In the office of 

the county c:l erk and ·recordert and the-reupOn the proper~ 

..S.Ut.a described therein shall vest In the plaintiff for the 

purposes therein spec If! ed·.• 

S•ctlon 11. Section 70-30-310• "cA. Is a~nded to 

read: 

•70-30-310. Ne~ pracc~dings to cure defective tftl9. 

If th~ ht:~e llt!Dil.tlib.41-Liii.IIU-in...ttul-ell4te atteonpted to be 

eeq"+,.ed--+s g.taDttil.-.b.:t..-tbc...lUltlle!.A-liLIIIIL-iU:: found to be 

defective from any cause, the Plaintiff eay- again institute 

Proceedings to acquire the saae, as in this chapter 

prescribed.• 

Section 18. Section 70-3-0-313• MeA," is aatended to 

read: 

•70-30-313. Current fair market value. Current fa~ r 

market value Is the price that would 

"II ling and Informed seller an-d 

be agreed to 

buyer? taking 

by a 

Into 

Z.4 consideration, but. not 1 imited to• the following factors: 

25 (1) the highest and best reesenea~y-awa+~eb~e use of 

-25-

1 

z 

3 

" 
5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

zo 

21 

22 

LC 0806/01 

the property and Its value for such usea_p~lded that_tga 

QIUIIDt-llli~-llil¥-Dli:Lwl-ll.l.lllillBII-l;ll-.llll-tllll-ll~~_uu 

iU,i}j 

(2) the machinery. equip•en~. and fixtures for•lng 

part of the real estate taken; and 

(3) anr other relevant factors as to which evidence Is 

offered.• 

~f~_Sf,IlU~ Section 19. Repealer. Sections 

69-13-104• 70-30-104. 70-30-204• 70-30-206, 70-3Q-305, 

70-30-311• 70-30-321• 70-30-322• 02-2~201 through 62-2-212 9 

82-2-221 through 82-2-224• and 82-10-301 through 8:.!-10-305, 

MCAt ar~ repealed. 

!~W-S~'llU~* Section 20. Codification instr-illct5on. 

Sections !"; M1tl 6 are intended to be codified as am Integral 

part ~f Title 70, chapter JO. part l• and the provisions of 

Title lOt chapter 30, apply to sections 5 and 6. 

~fM-~~tllU~a Section Zlo Saving clause. This act does 

not affect rights and duties that matured• penalties that 

Nere Incurred, or proceedinqs that were begun prior to the 

effective date of this act. 

~C~-~E,llC~a Section 22. Effective date. This act is 

effective on passage and approval. 

-End-
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HOUSE Bill NO• 825 

INTROOUi;EO BY JA(;08SE111o BERTELSEN, BARDAitiOUVE, KE"MIS• 

OCHSNER, DDNALDSOIII, REAMo SOLBERGt BACHINir 

ASAYr SHONTZo SCHYE• THOFT 

A BILL FOR AN ACT EIIITITLED: •AN ACT TO GENfRALLY REVISE THE 

EMINENT DOMAIN LAWS; A"EIIIOING SECTIONS ~e-~e-•e~y-fB-~8-~iy 

~B-3&-tt8y•--~B-~8-ttty--~~8-28t----~HR8Y6H----~8-~&-283y 

~a-~&-~&5.--~e-~-2e~.---?e~a-3Bty--~B-3&-38~--~e~e-3~. 

~8-3&-388~HRBYGH-~8-~tey-.NB-~8-3B-3t3T•-"EA·--REPEA~IK& 

SEE~i8"S---b~~-t~y---~8-3&-t~y---~8•39-i&'\Y---~a-i8-i&6y 

~38~oSy-J&-38-3~~y-~&-3~ity-~8~8-3ii.-82-i-28i--fHRBY8H 

8~-f-ltiy--8i-2-fft--fHR8Y&H-8f-2-if'\y-~9-8~8-38t-fHRBY6H 

ee-t&-38Sy-ME~.-~NB-~ASYteiN6-AIII--iKME&!AfE--EFFEEfi¥E--8AfE 

lQ:3.Q::Lllh~l1.:3l!::llla--~=ZIIl--ltl&lilW:L--2!1:3.0::Z0.b 

Zll:3li:~Qtu_Ill::3.Q::ZfLL_l1l:Ja~lla..lli:J Q- 3Q 9 I Ill::lll:lll.a~Wl 

Zli::3.Q:ll3&.. MCA: REPEAU~t;llQII~~Qi_AtW_III:lii:ZII!i.t. 

IK.A·• 

W~EREA5y-f+tte-~y-e~spter--38y--M6Ay--+~--fn--~ed--~ 

reY+'S+"nt-artd 

WH~fASy-~~e-~eg+•tetare-f+ndw-thet-the-~~~~§T-dHt+e§y 

an~--~r&ee~res--se~--e~~--+n--~h+s--ae~-~~-neeeesery--*e 

+•p•eme~-~he-prDv+~+ens-e~-~~+e~e-lfy-see~+en-~~y--of-~h~ 

Kon~e-eon~e+ta~+on. 
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?HEREFBREy-tt-+s~e-ifttent-ef-the-~~+etata~e-~~~ho 

ase--ef-tho-power-of-e.tnen~-do.a+n-be-t+etted-to-the-stetew 

+~-polt~+ee+-sabd+w+stoesy-eftd-eePtotn-otn.r-ent+~+est-thet 

ehe-power-of--e~+ne~--doae+n--&a--~ee--f&r--pu~~eses--~et 

d+ree~tT--benef+t--ond--are--awe+tebte--te--ehe-pu~~-~et 

per~ns-whose-pr~ertT-+s-t&ken-be-oeeorded-~~e-sa.e--r+ghes 

ond--eat+ge~+ons--es--other-e+w+t-++~~ont,.-thot-eendemno~ 

•er-ae~~+re-on~y-•"e-m+"+~-prep~~y-r~ftt~--neeessery--¥e~ 

ehe--~b+Te--~e--+n•o+~ed-an~-••5~-~ay-to-~he-eonde.nee~he 

Tetae-of-~he-pr&p~ty-es-de~erMTned-bT-+ts-h+ghest-end--best 

u~e~-end-~het-eondemnors-hewe-n&-~T~ht-to-en~er-~-~re~er~r 

soa~h~--~o--be--een~e.ned--u~T+-a-co~~-~~er.+ftes-~e~~he 

eMere+~e-o#-~he-~~h~-ef-em+nen~dome+n•-+s--p~aper--snd--+n 

eeeo~anee--wtt~--the--r~~e•ents-o+-~+t•e-~BT-ehepter-38• 

~e*y-&~-emeftded-by-~ft+~-ee~• 

Bf IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Refer to Introduced 8i11 

(Strike everything after the enacting clause and insert:) 

Section 1. Section 70-30-104, ~CA, is ~mended to read: 

•J0-30-104• What estates and rights in land nay be 

take~. The following is ~ classi£ication of the estateS and 

rights In lands subject to be taken for the public use: 

tll such estate or rights as may be necessary up to 

and Including a fee simple when taken for public buildings 

-z- HB 825 
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oT grounds or for permanent buildings or for an outlet for a 

flow or a place for the deposit of debris or tailings of a 

mine or for ~he mining and extracting of ares. metals• or 

minerals when the same are owned by the plaintiff but 

located beneath or ·upon the surface of property where the 

title to said surf~ce vests In others or for the underground 

stora~e of natural gas by a natural gas public utility ~s 

defined In 82-10-301• \.lhen the appropriation is for the 

underground storage of natural gas• all of the rlgnt, title., 

interest,. and ~state in the real property and in the subsand 

stratu•• formation, or reservoir so appropriated shall be 

determinable and £or all purposes terminate upon abandon .. nt 

or upon cessation for the period of 1 year of the use for 

which the same was appropriated, and thereupon the ownership 

of th~ residue of natural gas therein remaining shall 

likewise vest in the then owne~s of such reservoir space. 

( 2-J such estate or rights in the surface as are 

n~cessary for a reservoir or da~ and for the permanent 

floodirtg that results• up to the edge of the lftaXilt1um pool of 

the reservoir-; 

(3 t an eas..,.ent.a.J.Uul»l do oc ill~:UIU.-fAL."..Llflii-.U 

.t.bll-.illtllt:llliL_ili_flelalfil<ltt:¥..:_tJIL.tl!LJIIIt:IUI$11_liJ~.&ti~lL.ill-tbe 

1:12811Ulllt.o._llL.UL~lil when taken for any other use; 

(4) the right of entry upon and occupation of land and 

the right to take therefro~ such earthr grav~l. stones. 

-3- HB 925 
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trees, and tlra-ber as 11ay ne necessary for some public use." 

Section z. Section 70-30-lllr MCA, is a~ended to read: 

nl0-30-111. Facts necessary to be found before 

condemnation. Before property can ba taken, It must appear: 

(1) that the use to which it is to be ~ppfied is a us~ 

authorized by la~; 

(Z) that the taking is necessary to such usei 

(3) if already appropriated to some public use, that 

the ~ublic use to which it fs to be applied Js a more 

necessary public use•£ 

L~~--that_a-L~a:<llnab1e_~ffgc!_tg_~c~:<~~-tbll~~~tx 

!Ulli-"IIObt_aflll_il-lfLiltJm-m:fJu;_ll!~alle..iUUI..:U..ia~l!LaWI 

L~~--tbQt_tne_pub~~cesi-c~l~~ tak!cga• 

~ection 3. Section 70-30-201, MCA• is amended to read: 

"70-30-ZOl. Applicable rules of practice. Except as 

other~ise provided in this chapter, the provisions of ~+~*~ 

Il~lllli zs auii_-ZQ.o.--lfl~walug__~--Haotaoa~l~li-Qf-L~il 

e~~~ce_anll-tb£-Hvn~u~:<.:.Uf-fxLd~~ are applicable 

to and constitute the rules of practice In the proceedings 

•entioned in this chapter.w 

Section 4• Section 70-30-lOZr MCA• is amended to read: 

"70-30-202.. Jurisdiction and venue complaint. and 

suamons required. A11 proceedings under this ~hapter must be 

brought in the district court of the county in which the 

prop~rty or some part thereof is situated. They IIUSt be 

-4- HB 825 
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coa~~enced by f·i 1 i nq a coapt ai nt and issuing a su-.ons 

tllereon• ~~lUIC¥&<LIIWI!l.t..j;bll .. : .. o::tlilllhr · lli.Jst cwu.al.ll...a 

Wl.th.~-11l...t.be-11euol1illl.L.ta....!il.e....all.d s.erve illl...illl1d~.-1be 

i.U.IIL-Df.....wllll.l!:....WU:UU.t.Lilll.d-1ll....aRilUC-llll.d...lUU!~~U;iiloiU...It-iil 

t.lae~ad-Pl~~~Cltlad-tbe£:1n-•bx-tbe~~Ct.X-~5C(jbed 

~bQII~-DPt-~aaemoed-~_QLa¥&a-foL-La-tbc-~glaiat..• 

Sdction s. Section 70-30-2039 MCA, is amended to read: 

•70-3D-203. Contents of complaint• The complaint must 

ee"'t=:ai-" .4~: 

Ill the na11e of the corporation,. association, 

co••issian, or person in charge of the public use for which 

the property is s:oughtt who IDUSt be styled plaintiff; 

121 the na111es of all owners., •ortgagees .. and 

lienholders of record and any other claimants of the 

property of record, if known, or a st~t~ment that they are 

unkno•n• who must b~ styled defendants; 

(31 a statement of the rigllt of plaintiff; 

lil--llat.elllilllt.L-a.f.--e.a'll--RL±.IIL.fa.ct.L~:i.UL..t.ll....be 

1Pli~U-ic-l~~L 

f~tL1l If a r19ht-of-way Is sought• the coMplaint must 

shaw the location, general route• and terMini and ~ust be 

acco•p~ni~·j wi1:h a map thereof, so far as the same Is 

involved in the action or proceeding; 

t5tLQl a description of each p+eee-ef-~end lat.L~ 

C2al-Q~QP2C~¥ sought to be taken and •hether the same 

-5-· Hf'. 825 

1 

2 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1~ 

15 

16 

l7 

!8 

19 

20 

21 

22 

23 

2~ 

25 

HB 0825/02 

Includes the whole or only a part of the entire parcel or 

tract. All parcels lyiAg in the county and required for the 

same public use aay be included In the same or separate 

proceedings, at the option of the plaintiff. but the court 

may cnnsolldate or separate ~hem to suit the convenience of 

the parties. ~heft-e~p++ee~~oft--¥or--~~e--een~eMfte~+8n--o~--e 

r+qh~$f-Mey--for-the-purpo~es-ef-sewere9e-+s-.a~-on-~eha•f 

of--a--,e~e+eae~-er--e--~oWft--or--a--eeu~r•--~he---eoan~ 

eommts~+~ne~~~~-~h~-eoa~y-RBy-he-fte•e~-es-p+e+n~+ff• 

f6tLl1 If a sandt stratumt or formation suitable for 

use as an underground natural gas storage reservoir is 

sought to be appropriated, a description thereof and of the 

land in 111hich It is alleged to be contained and a 

descri?tion of a1l other property and rights sought to be 

appropriated for use in connection with the appropriation of 

the right to store natural gas in and withdraw natural gas 

from such reservoir. In addition, the complaint shall state 

facts showing that tha under~;ound reservoir Is one subject 

to appropriation by pldintlffi also stating that the 

undergrounc:t storage of natural gas in the 1 and sought. to be 

appro~riated is in the public interest; that the underground 

reservoir is 5Uitable and practicable for natural gas 

storaqe; that the pl~intiff in good faitn has been unable to 

acquire the rights sought to be appropriated hereunder and a 

st~te~ent that the rights and proper~t sought to be 

_,_ 
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appro)riated are not proh-ibited by law; and in addition. the 

complaint must be accompanied bf a certificate fro~ the 

board of oil and ~as conservation as set 

8Z-1D-304o" 

forth in 

section 6. Sectton 70-30-206• MCA, is amended to read: 

"70-30-206. Powers of court -- preliminary 

cond~natlon order. (lJ The court &P-ja~1e has power to: 

(a) regulate and deter~ine the p~ace and •anoer of 

making the conflect.ions and crossings and enjoying the coa•on 

uses •entioned In 70-30-103(1J(e) and of the occupying of 

canyons• passes, and defiles for railroad purposes, as 

permitted and regulated by the laws of this state ot of the 

Uni~ed States; QL 

{b) ~e~e~"e-whether-e~-fte~-~he--ase--fc~--wh+eh--~~ 

pre~e~~-+~-~aag~-~c-he-epp~epr+a•e~-fs-e-~ttb+ie-a~e-w+~~~~ 

~he-eeeft+ft~-of-~ne-~ewa-ef-~h+e-s~e~et 1Lmlt-1BA-lnt~t-lo 

Lllill-li~UlWi!2ilgbt •s be ipa~:lip.t.Lat.Jig..U-iD-tbL~o...llf 

tbll..~Pl.IJ:Lt.llLLQt.ec..ea~~t..:.lL..ont_tM:au~ia 

tet--•+~--~~---eMeHwt--ef--~~e~e~~y--aeagh•--•e--ee 

app~ap~+e~ee-+f-+ft-~he-ep+ft+on-ef-~he--eeHr~--o~--;Hdge-~~ 

qua~+ty-saaght-~e-he-eppropr+e~d-+s-fte~-fteeess~y• 

(2) If the court c~--jadge is satisfled from the 

evidence presented ~-~e-~eer~ft~-p~cy~ed-~or-~n--,ti-~8-re+ 

that the public +e~erea~a--~a?re lDt.eL~t-~~~il:sA the 

takln~ of such +ends iot~t-lo~a! prop~J:~~ and that the 
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facts necessary to be found before condemnation appear, it 

c~--h~ mus~ forthwith make and enter a preliminary 

conde~nation order that the condemnation of the ~e"d-&r 

a~her iatD~C~-ln r~al propert, may proceed in accordance 

with the provisions of this chapter. 

(J} If the propert; souqht to be appropriated is a 

sand, stratu~t or formation suitable for use as an 

underftround natural qas stor-age reservoir and the exi stenco;~ 

and s~itabllity of it for such use has been proved by 

plaintiff upon substantial evidence, the order of the court 

e~-j~dge shall direct the commissioners to ascertain and 

determine the dRJount: to be paid by the plaintiff to e.<lC-h 

person for his interest in the property sought to b~ 

appro?riated for use as such underground nat~ral gas stor~ge 

reservoir andjor as the annual rental for the use of such 

underground gas storage reservoir and for the use of so much 

of the surface as is required in the operation of the 

underqroun·j gas storage reservoir and for the use f n 

conne:t-ion with the creation, operation, and lllaintenance 

thereof and for all the nativ9 gas contained in saict 

reservoir as co•pensatlon and da .. ages by reason of the 

appropriation of such prop~rty. However• the amount to be 

paid for such native gas and all thereof shall be no less 

than the market value of such gas. The court shall ~ppolnt 

three persons, qual if l·ed as eJ(perts and recomll'lended as such 

-e- HI 825 
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by t1e board of oil and gas conservation, to assist and 

advise the com•issioners In determining the co•pensation and 

dafnag~s to be paid by plaintiff to each person for his 

interest in the property sought to be appropriated, and ~he 

fees and expenses of such persons shall be chargeable as 

costs of the proceedings to be paid by the plaintiff.• 

)ection 7. Section 70-30-20lt HCAt is amended to read: 

"70-30-207. Appointment of com• Iss I oners 

qualifications-- affidavit. (1) fMMe~e+y-~pon-aek+"~-and 

en•e~n~-~he-p~e~?•~"ery-eeftdeMftft++e"-erftery-~he-;~~~e--mas~ 

mee~--x+~h-~he--re~peet+~e--~~+e~--ep--~he+r-~~ePfteYS-e* 

reee~d--for---~he---purpese---ef---ep~o+"~+n~---eene .. n~+en 

ee .. +~~+efter~--~o--ese~te~--end-det~M+ne-~~e-amo~ft~-~e-ee 

paTd-by--~ne--p+e+n~+~f--to--eech--ewfter--or--~her--~e~sefts 

~te~es~e~--ift--seeh-preper~y-Oy-~ee~eft-ef-~he-epp~r+e~Teft 

of-saen-prep&r~·--fne-epp~~•en~--of ~hin__LQ __ ~Qf 

"OU!'--Ilf--ol--llt.ill.i.ID.i.DU¥--l:.QDIIUillllillll-.ll.tl!u...-tW:..W::f£WiliiU 

:olllll.Lfila_a..Atatenat_aL!IU... <:.la fe ot IUU_I';IlJIIIllUlli.illioll&-lf 

dt.b.i.a-l11-11liU-11L.iHX.i.J;.JL_QL-11BLiuisUIIlt!L--d.il.i• ola inti tt 

m!.s. ___ tJ! __ ~-:tll~lill111-t.tlll--s;,wr::t....._~~~~a:t....._a~llio.t 

condemnation COM~Issioners and the commission hearing may be 

waived by written consent of both parti~s. in which case the 

proceeding shall ba conducted In the district court as if 

the case had been appealed from an award by such 

co111missfoners. 
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( 2) The court. must thereupon appoint t·hree qual if i ed• 

disinterested condemnation co~mlssioners. unless appointment 

has been waived. One of such co•~issloners shall be 

n~•inated by the party or parties plaintiff. One o~ such 

commissioners 6hall be no•inated by the party or partfes 

defendant. The third co~•issioner shall be the chair.an and 

shall be no,ui nated by the two conllli-s&ioners prey I ousl y 

no~in~ted. However• if said two commissioners fail to make 

~uch choice at the time of their appointment• then such 

nomin3tion shall be wade by the presiding judqe. 

(3) Each co~missioner shdll possess the following 

qualifications: 

(a) a citizen of the United States and over 18 years 

.of age; 

{b) that he is not ~ore than 70 years of age; 

(c) that h• is in po5session of natural faculties, o~ 

ordfnary intelligence, and not decrepit; 

(d) that he is posse~sed of sufficient knowledge of 

the English language; 

(e) that he w~s assessed on th~ last assessment roll 

of a county within the judicial district In whicn the action 

is pertding; 

(f) that he has not been con~icted of malfeasance in 

offic~ or any felony or other hiqh crime; 

(y) that he is not related 'lllithin the sixth degrae to 

-10- H6 825 
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any party; 

(h) that he does not stand in ~he relation of guardian 

and ward,. master and servant, debtor and creditor,. or 

principal and agent or partner or surety as to any party. 

C4J At the time of such meeting and nominations, ther~ 

shall oe filed with the court by each nominating party or 

judge an affidavit of the person so nominated stating 

subst~ntiallv as follows: 

(a) that he has formed no 

belief as to the 

proceedin9 or as to 

plalntiff's offer 

defendants; 

compensation 

the fairness 

for the lands 

unqualified opinion or 

to be awarded In the 

or unfairness of the 

and improvements of the 

(b) that he has no en•ity against or bias in favor of 

any party and has not discussed, communicated, or<overheard 

or ruad any discussion or communic~tion fro• any party 

relating to values of the lands '" question or the 

compensation offered~ deeanded~ or to be awarded; 

(c) that if selected as a condeRnation com•issioner, 

he is ~illing to serve and will well and truly try the 

issues of compen5ation and render a true decision accordiog 

to the evidence and in compliance with the instructioRs of 

the court; 

(d) that he will not discuss the case with anrone 

except the other coamissloners until a decision has been 

-11- HB 825 
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tiled •ith the court.• 

Section B. Section 7Q-30-308t "CA. is aMended to read: 

"70-30-308. How payment •ade -- execution or annulment 

for n~npayment. (1) Payment may be made to the defendants 

entitled theretot or the •oney may be deposited in court for 

th• defendants and be distrf~uted to those entitle~ thereto. 

Ho~ev~r. at the option of the defendants. payments may be 

mad~: 

(a) +f-e-fee-~+•p•e-~ft~~-~~-+"-~"e--4efen&."~•&--+~ftd 

+~--~~~e"y on an annual basis, utilizing the inst~llment 

c~ntract •ethod; AL 

(b) if other land Is reasoAably 'lvailable and the 

plaintiff consents. by •eans of a land exchange between the 

defendants and plaintiffs if the land to he provided by the 

plaint.iffs In the exchange is of equal or 11ore vallJe than 

the land being condemned~& er 

tet--+#-an-ee.eeen~-ewe~--or--~h•e•~~--~~e--defe~He"~~· 

pt"o-pe-rty--+s--+"YM'I'M-r-+ft-e?t:h·et"-a-~·t-wgh-p8"'f•e,.~-er-+~"'t 

~re-~~e~-f+ve-eonsee~.e-eftft~••-+ft~~•~+~At~• · 

(2) If the money be not so paid or depositedt the 

defendants may have execution as in civil cases, and if the 

•oney cannot be •ade on execution, the court ~-j~!e, upon 

a showing to that effect, •ust set aside and annul the 

entire proceedings and· restore possession of the· property to 

the defendant if possession has been taken by the 

-12-' HB ~:ZS 
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platnti ft.• 

Section 9• Section 70-30-309• MCAt i' amended to read: 

"70-30-309• Final order of condemnation -- contents -­

vesting upon filing. (1) WheA pay•ents have been made and 

the bond given, if the plaintiff elects to give one, as 

requi~ed by 70-30-307 and 70-30-308• the cour~ oT-;ud~e must 

make a final order of condemnation, which t~t~st- describe the 

prop~rty condemned and the purposes of such conde•nation• 

(2) A copy of the order must be filed in the office of 

the county clerk and recorder• and thereupon the property 

described therein shall vest In the plaintiff for the 

purpos~s therein specified.• 

Section 10. Section 7D-30-311• ~CA, Is amended to 

read: 

"70-30-311- Putting plaintiff in possession. ( 1) At 

any time after the filing of the prelifninary condelflnation 

and ass€ssment of the order or after the report 

co~missioners have been made and filed In the court and 

eithe~ before or after appeal from such assessment or fro• 

3ny other order or judgment In the procP.edings, the court o~ 

&fty-jdd~e--~ftereof--e~--e~em~r~ upon application of the 

plaintiff shall have power to make an orde~ that, upon 

payment into court for the defendant entitled thereto of the 

a~ount of compensation claimed by toe defendant in his 

answer unae£_1U:JC:ZQ1 or the amount assessed either by the 
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commissioners or by the juryt as t~e case •ay be• the 

plalntiff be authorized: 

ta) if already in possession of the property of such 

defend3nt sought to be aporopriated, to continue in such 

possession; or 

{b) ff not In possession, to take possession of such 

property and use and possess the sa·me durt ng the pendency 

and until the final conclu5lon of the proceedings and 

litigation and ~hat all actions and proceedings against the 

plaintiff on account thereof be stayed until such time. 

(Z) Howev~r, where an appeal is taken by such 

defendant, the court 8~-judg~ may, in Its er-h~~ discretion, 

require the plaintiff before continuing or takinq such 

possession, 

assessad., to 

i;, addition 

•li ve. bond 

to 

or 

paying into court the amount 

undertaking with suf¥icient 

sureties to be approved by the ju~~8 ~ and to be in such 

su~ a; the court er-jftd?e may direct, conditioned to pay the 

defe-ndant any additional damages and costs over and above 

the a~ount assessed, which ft m~y finally be determine~ that 

d~fendant is entitled to tor the appropriation of the 

prooerty 9 and al1 damages which defendant .nay sustain if for 

any cause such property shall not be finally taken for 

pub1 it uses. 

(J) The amount assessed by the commissioners or by the 

jury on appeal, as tlv=· case rnay be., shall De taken and 

-14- H8 825 
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considered, for the purposes of this section, ·until 

reassessed or changed in the further proceedings. as just 

compensation for the property appro~riated; but the 

plaintiff• by pay~ent into court of the amount clai~ed in 

the answer or ~he amount assessed ~r by giving security as 

above provided, shall not be thereby prevented or precluded 

from appealing from such assessment but may appeal in the 

same nanner and with the same effect as ;r no money had been 

deposited or security given. In all cases where the 

plaintiff de~osits the amount of the assessment and 

continues in possession or takes possession of the property. 

as her~in provided 7 the defendant entitled thereto, If there 

be no dispute as to the ownership of the property, ~ay at 

any lillie demand and receive upon order of the court a1·1 or 

any part of the 11oney so deposited and sh'lll not by such 

demanj or receipt be barred or precluded from his right of 

appeal fro• such assess~ent but may, notwithstanding7 take 

and prosecute his appeal from such assessment; provided that 

if the amount of such assess~ent is finally reduced on 

appeal by either party, such defendant who has received all 

or any part of the aeount deposited shall be liable to the 

plain~iff for any excess of the amount so received by him 

over the aeount finally assessed, with legal interest on 

such axcess from the time such defendant received the ~oney 

deposited, and the same may be recovered by ac~ion; and 
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provi1ed, further, that upon any appeal f~om assessment by 

the commissioners to a jury9 the jo~y ~ay find a less as 

well 35 an equal or g~eater amount than that assessed by the 

COMmissioners; and provided 9 furt~ert that the court Shdll 

not order the delivery to any defendant of ~ore than 75% of 

the money deposited on his account except upon posting of 

bond by such defendant equal to the dmount in excess of 75%t 

with sureties to be approved by the court, to repay to the 

plaintiff such amounts withdr~wn as are in e~cess of his 

final award in the proceedings." 

Section 11. Section 70-30-313, ~CAt is amende1 to 

read: 

NJQ-JQ-)})e Current fair market value. Current fair 

market value is the price tnat would be agreed to by ~ 

willing and informed sellar and buyer., tafcing into 

consideration. but not 1 imited to, th9 following factors: 

I 1 I the highest and best reasonably available usee~ 

~~-pr~pe~~y and its value for such use~--RL~Qed_-k~C~ 

~~--~~-nnt-~~-n~~um~d-ta_~tb~_biQb~t_aaa_o~~e; 

( 2) the machinery., ~qui pment, and fixtures forming 

part of the real estate taken; and 

(3) any other relevant factors as to which evidence is 

offered.• 

~f~-SEtlLOHa Section 12. Repealer. Sections 7G-30-204 

and 70-30-205, MCA• are repealed. 

-16- HS 825 
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1 ~fH-SftilQ~ Section 13• Saving clause. This act does 

2 not affect rights and duties that matured, penalties that 

3 W@re incurred, or proceedings that were begun prior to the 

4 effective date of this act. 

-End-

-11- H6 825 
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March 12, 1983 

SENATE STANDING COMMITTEE REPORT 
(Judiciary) 

That House Bill No. 825 be amended as follows: 

1. Page 3, line 21. 
Following: "or" 
Strike: "1 icense" 
Insert: "other interest" 

2. Page 4, line 4. 
Following: "taken," 
Strike: "l t rnust appe.::tr" 
Inser-t: "the plaintiff must show by a prepondlcranc<.? of the cv.idc~nce" 

3. Page 4, line ll. 
Follo1ving: "(4)" 

Strike: rernaind·2r of subsection. 
Insert: "that ccn effort to obtain the interest sought to i.Je condemned 
was made by submission of a written offer and that such offer v.·as 
rejected; and" 

4. Page 5, line 2. 
Following: "thereon." 
Strike: the remainder of line 2 through line 6. 

5. Page 7, line 22. 
Following: "ef'-jt:tef)'e" 
Strike: "is satisfied" 
Insert: "finds and concludes" 

6. Page 
Strike: 
Insert: 

8, line 1. 
line l through "appear" 
"plaintiff has met his burden of proof under 70-30-111" 

7. Page 9. 
Following: line 6. 
Insert: ''(4) After a complaint as described in 70-30-203 is filed, 
and prior to the issuance of the preliminary condemnation order, all 
parties shall proceed as expeditiously as possible, but without 
prejudicing any party's position with all aspects of the preliminary 
condemnation proceeding including discovery and trial. The court 
shall give such proceedings expeditious and priority consideration. 

8. Page 13, line 25. 
Following: line 24. 
Strike: "answer" 
Insert: "statement of claim of just compensation" 

9. Page 14, line 11. 
Following: line 10. 
Insert: "If the defendant fails to file a statement of claim of 
just compensation within 10 days as specified in 70-30-207, plaintiff 
may obtain a possession order provided for in this subsection subject 
to the condition subsequent that a plaintiff's payment into court 
shall be made within 10 days of receipt of the defendant's statement 
nf r!lAirn." 



March 18, 1983 

SENATE STANDING COMMITTEE REPORT 
(Judiciary) 

That House Bill No. 825 be amended as follows: 

1. Page 3, line 21. 
Following: "or" 
strike: "license" 
Insert: "other interest" 

2. Page 4, line 4. 
Following: "taken," 
Strike: "it must appear" 
Insert: "the plaintiff must show by a preponderance of the evidence 
that the public interest requires the taking based on the following 
findings" 

3. Page 4, lines 11 and 12. 
Following: "(4)'' 
Strike: the remainder of line 11 and line 12 in its entirety 
Insert: "that an effort to obtain the interest sought to be condemned 
was made by submission of a written offer and that such offer was 
rejected." 

4. Page 4, line 13. 
Strike: line 13 in its entirety 

5. Page 5, lines 2 through 6. 
Following: "thereon." 
Strike: remainder of line 2 through "complaint" on line 6. 
Insert: "A summons served under this chapter must contain a notice 
to the defendant to file and serve an answer. Within six months from 
the date the summons is served, unless the court shortens or enlarges 
that time for good cause, the court shall commence its trial on the 
issue of whether a preliminary condemnation order should be issued" 

6. Page 7, line 22. 
Following: "e!!'-jt1e~e" 
Strike: "is satisfied" 
Insert: "finds and concludes" 

7. Page 
Strike: 
Insert: 

8, line 1. 
line 1 through "appear" 
"plaintiff has met his burden of proof under 70-30-111" 

8. Page 9, line 6. 
Strike: """ 
Insert: "(4) After a complaint as described in 70-30-203 is filed 
and prior to the issuance of the preliminary condemnation order, all 
parties shall proceed as expeditiously as possible, but without 
prejudicing any party's position, with all aspects of the preliminary 
condemnation proceeding including discovery and trial. The court shall 
give such p:r:-oceeding_§._ expeditious and priority consideration. "" 



Standing Committee Report H.B. 825 
Senate Judiciary Committee 
March 18, 1983 
Page -2-

9. Page 13, line 25. 
Strike: "answer" 
Insert: "statement of claim of just compensation" 

10. Page 14, line 11. 
Following: line 10 
Insert: "(2) If the defendant fails to file a statement of claim of 
just compensation within the time specified in 70-30-207, the plaintiff 
may obtain an order for possession provided for in subsection (1), 
subject to the condition subsequent that a plaintiff's payment into 
court shall be made within 10 days of receipt of the defendant's 
statement of claim." 
Renumber: subsequent subsections 
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HOUSE Bill NOe 825 

l~fRODUCED BY JACOBSENt BERTELSEN, BARDANOUVEt KENNIS, 

OCHSNERt DONALDSON, REANt SOLBERG, BACHINit 

ASAYt SHONTZ, SCHYE, THOFT 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

El'llNE!iT ~OMAIN LAWS; AMENDING SECTIOIIS '1'~8-~H..-'f~B-~B~y 

'f&-~&-~+&..---f&-38-~~---f~B-!B+----l'HRB~M--~8-~83y 

'J8-~8-~85y---.&-38-~..---l'B-~~8~y--f8-3~B~--'J~8-~8~y 

f8-58-588-JH~H-f8-~8-i+&.,-ANB-'f~~~3y--M6At--REPEA~+M& 

5EE'J+BN5---69-t5-t8 ... ---'JB-~8-~~·---f&-58-~8~y---~B-~6y 

f-38-385y-f~B-5+~y-f8-38-~~y-f8-58-3~~ .. -e~-~8~--fH~BH 

~~~~.--e~~ee+--l'HR~H-ee-e-ee~.,-~&2-lB 3&+-l'HR~&H 

B~-+B-585y-MEAt-ANB-P*BY+8+N&-AN--+MMEB+Aft--EFFEEf+VE--BA'JE 

Ill:3ll:1!l!u_-Ill:311:1Ua--I!l:3Q-~Ql It!B®&H --ZP:3P:1Ph 

I.l!:3!l:Z.!l6..t.-Ill:311~{1z.._zg:3Q:3QQr 70-lQ-lD!a lP:)D-)l! •-'KII 

I.I!:311::Ule IU:Ai-JlUULltlli-ifr.IlD~Q-)ll:2Q4 &NQ I.I!-3Q-205e 

Bt.A•• 

~~EAEAS.,-f.t+e-f&..-eh~ep--~&y--MEA.,--·~--·ft--fteed--ef 

¥eY+~o~~-end 

WHEREA5y-ehe-te~s+ee•~f•ftds-thet-~e-P+~ht~•-d•t+es., 

end--praeeeure,--se~--a.~--•n--~+s--ae~--e~e--ftecee••~y--~e 

+m~e.e~-~he-p•ew+s+~s-of-Ar•+e~e-~~.-.ee~+eft-i9y--e~--~he 

~en~~e-68ft~~a~+on. 
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JHEREFBRE.-•t-•s-the-~en~-ef-the-~eg+e+et~re-thet-the 

~se--of-~he-pewer-ef-e.tnen~-eeea~n-be-+~~e~-~o-~he-~~~ey 

+~s-pot+~+ea+-subd+•+s+eftSy-end-e•~•e+n-~~-en~+~e~•-th~ 

~he-p&wer-of--e•+nen~--de•e+n--&8--.sed--~e•-~~~es--~~ 

dtreet+y--beftef•~--aftd--ere--eye++ee+e--t&--~he-pa~+e~-thet 

persefte-whese-preper~y-+~-tekeft-be-eeeerded-the-seee--r~s 

an8--e~~+!e~en•--e9-~her-e+•++-++~+9Bn~•-~h~-con~e•oers 

•e,-ee~~+re~y-th.-.+ft+_..-pr~y-r+~h+s--"eeeseary--fer 

the--&•b++e--ase--•ft¥e+wed-end-.. s~-~~-eande~ee-the 

we+ae-ef-~-praperty-es-de~er•+fted-by-tts-h+~se-Bftd--be~ 

ase~-aft~-~~ee~e~rs-ha.e-fto-~+~h~-~o-efte&r-~~~~y 

sea~~--~8--be--eeft~~a~~e-eo.r~-de~•+fteS~e~fte 

ewer .. se-ef-ehe-rt~ht-ef-.-+nen~~tn--+s--prop&r--en~--t" 

oeeordane•--•~ft--~he--re~+~e.en~,-oF-•+~e-~e.-eha~er-~eT 

MEAy-es-e.eftdea-by-th•s-aetw 

BE IT ENACTED BY THE LEGISLATU~E OF THE STATE OF HONTANA: 

Refer to Introduced Bill 

cstrike everything after the enacting clause and insert:) 

section 1. Section 70-30-10~, MCA, Is aeended to read: 

ftJ0-30-104. What estates and ri9hts in lana may be 

taken. The following Is a classification of the estates and 

rights In lands subject to be taken for the public use: 

(1) such estate or rights as may be necessary up to 

and including a fee sl•ple when taken for public buildings 

-2- liB 825 
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or grounds or for per~anent buildings or for an outlet for a 

flow or a place for the deposit of debris or tallinga of a 

•ine ~r for the •lni~g and eKtractlng of ores 9 ~etals, or 

minerals when the same are owned by the plaintiff but 

located beneath or u~on the surface of property where the 

title to said surface ves~s in others or for the underground 

storaqe of natural gas by a natural gas public utility as 

defined in 82-10-301. When the appropriation is for the 

underground storage of natural gas, all of the right• title, 

interest, and estate In the re~l property and In the subsand 

stra~u•• for.a~lon, or reservoir so appropriated shall be 

deterlll,nable and f.o-r all purposes terfltiBat.e upon abandon~~ent 

or upon cessation for the period of 1 year of the use for 

which the sa•• was appropriated• and thereupon the ownership 

of the residue of natural gas therein re•aining shall 

likewise vest ;n the then owners of such reservoir space. 

(Z) such estate or rights In the surface •s are 

necessary for a reservoir or da• and for the permanent 

flooding that results. up to the edge of the Maxi•u. pool o~ 

the reservoir; 

( 3) an easeooent.s...J.&uahpl a.. AI= u.:- ll.tllf.B...I~Ul& 

daa~bad-in-tb&~a.plAiQta~-fAII-~ when taken for any 

other use; 

(4J the right of entry Upon and occupation of land and 

-3- KB 825 
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the right to take therefro• such earth• gravel• stones, 

trees 9 and timber as .ay be necessary for so•e public use.• 

Section 2• Section 70-30-lll• HCA, is a~ended to read: 

•70-30-111. Facts necessary to be found before 

condemnation. Before property can be taken• t~--~~-eppeer 

l~f-fLal~lfE_~U~_lHDk_BX_A_f&Ee~QER6NCE Df--IHE EVJQFNCE 

Il!6I-III.E-fiii~J.U, __ l!Uf.BU~Ul&f.S..IIILUKI !IG B6SEQ QIII...IIiE 

fOLLPWl~6-fltiDLH~• 

(1) t.hat ·the use to Nhlch it Js to be ap~l ied is a use 

authorized by law; 

(2) that the taking is necessary to such use; 

( 3) if already appropr lat:ed to SoiRe public USIIh that 

the public use to which it Js to be applied is a ~re 

necessary public use•& 

L~l--tbot-•-r•DAADebia:af~t:to~••«=tbe--~r·~trt? 

..a::2oaabt::aod--o=wrtt~:af~ .. a-•-1 •nd-rojtctedt=aaf 

Il!.lL.A!i..f.faiU TO QBIALH THF JNIE&f.S~Q_.B.f_CQfii!EMNEP 

II!LIIAIIE OX SUfUIUUQLQE...A-.JIBITifN DEfER ANQ IHAI_sw;tj 

Qf~&-WAS BE4fCIEQo 

t2t::tt!U~:Illllt~ital::lt&lllltaa:tilt=blti:Ua• 

Section 3. Section lG-30-ZOl• HCA• is amended to read: 

~70-3o-Z01· Applicable rules of practice. Except as 

other~ise provided In this chapter• the provjsions of •~~e 

IUl.a Z5 

fi'Ol:aditi'LatULUILIIIIIU.iJDLBIIleL.Of..Ell..iJiilw;as are ap;>l i cab! e 

-It- HB 825 
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to and constitute the rules of practice In the proceedings 

aentioned in this chapter.• 

Section ~. Section T0-30-202• MC4, Is a.ended to read: 

•r0-30-202. Ju~lsdictlon and venue co'"l>lalnt and 

su .. on$ required. All proceedings under this chapter •ust be 

brought In the district court of the county In which the 

property or so•e part thereof is situated. They MUst be 

co••enced by filing a co~laint and Issuing a su..ans 

thereon. ~M-anst!tr=t:bis~ft-MH=tOfttrin:A 

!lA't.ice-to=tbt=tle&adaaeb--fit•=n"d=setwe=on-oddt;e=f!M 

Ua:sa~ba::aiiHtfttnl::tbcnta=lllq!-tll'-n.....,•ty--durr+ta" 

abRaid::DAt::bs::&acda8D•d=:w•-praz•d-fpr=tn-the-coa~ & 

~!lllllll~-ll&lliLUIIDf&JHI S I:HAPUB MUH CQNIAIN A NQIICE-Lll 

ll!L..QI:lltllafiL_:w_ElJ.f....~&V~ AN A !IS ~lla..lllil:ll.tLlL.IWlilti:i 

f&llii..IdLIIAIE-Il:I.E~IlWII~ IS llllllii£-11~-It!E COOBJ 

Sl!aBIEI!IS __ aJL_i:!IU~-IIIAI_UME EDR GQIII!-tAIISfo lHE-'lWBJ: 

Sl!lli...-C.WIII.EK;.L...ll.s._IIIlAI...-'1!1 THE I SSUF QF Wt!EIHE&-1. 

l!&li.Ll.l!l&B.Lt.QIIDI:IIIIl&IIO!I..JIIII!U-SI!OLIULII~ ISSUFQ.• 

Section 5. Section 7G-30-203t MCA, is a~ended to read: 

ft70-3G-203. Contents of co•plaint. The co•plaint .ust 

eonftltn illlliQII: 

(11 the naowe of the corporation, association, 

co .. ission, or person In charge of the public use for which 

~he property is soughtt who must be styled plaintiff; 
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(2) the names of all owners, •ortgagees, and 

lienholders of record and any other clai•ants of the 

property of record, if known~ or a state•ent that they are 

unknown, who •ust be styled defendants; 

(31 a statement of the right of plaintiff; 

Lil--atata.aot~--10~ of the f~~~essarx to be 

f.IUIDILi.LZD:~llU 

t4tL~ If a right-of-way is soughtt the complaint .ust 

show the location, general route, and ter•lnl and .ust be 

acco•panied with a map thereof, so far as the sa~ is 

Involved In the action or proceeding; 

f~t1Al a description of each ~••ee-ef-+en~ interest jn 

.:.&al-'lUlQ:Ub sought to be taken and whether the sa .. e 

includes the whole or only a part of the entire parcel or 

tract. All parcels lying in the county and required for the 

sa•e public use may be included In the same or separate 

proc~dings. at the option of the plaintiff• but the court 

May consolidate or separate the• to suit the convenience of 

the p~rties. wnen-epp++ee~+eft--fo~--the--eonde•na~+en--~--e 

~+ght-o•-way--#er-~~e-parposes-ef-sew~e~e-+s-.ade-on-hehe+f 

ef--e--$et~teaen~--er--e--~own--o~--a--ee~n~y.--~he---eean~y 

eemm+ss+eftePs-e#-~~e-eoan~-•ey-Be-ne.ed-os-p•e+n~+~Jw 

t6tL1l if a sand, stratum, or for•ation suitable for 

use as an underground natural gas storage reservoir is 

sought to be appropriated, a description thereof and of the 
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land in whiCh it Is alleged to be contained and a 

descrii)tion of all ot:he·r property and rig_hts sought to be 

appro~riated for use in connection with the appropriation of 

the right to store natural gas in and withdraw natural gas 

from such reservoir. In addition, the complaint shall state 

facts showing that the underground reservoir is one subject 

to appropriation by plaintiff; also stating that the 

under]round storage of natural gas in the land sought to be 

appro~rlated Js in the public interest; that the under9round 

reservo J r is suitable and practicable for natural gas 

storage; that the plaintiff in good faith nas been unable to 

acquire the rights sought to be appropriated he~eunder and a 

state~ent that the ~ights and property sought to be 

appropriated are not prohibited by law; and in additlon 9 the 

co•plaint must be acco~anled by a certificate fro• the 

board Gf oil and gas conservation as set forth in 

82-lD-304·· 

Section 6· Section 70-30-206• MCA9 i$ aMended to read: 

•70-30-206. Powers of court preli •I nary 

condeMnation order. (1) The court e~-j•4.- has power to: 

{a) regulate and determine the place and .anner of 

aaklng the connections and crossings and enjoying the co .. on 

uses •entioned In 70-3D-103(l)(eJ and of the occupying of 

canyons9 passes. and defiles for railroad purposes. as 

permitted and regulated by the laws of this state or of the 
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United States; ~c 

(OJ de~•r•+ne-whe~her-e~-fto~-the--ese--fep--wh+eh-~he 

pP8~e~~y-+s-se~,h~-~o-~-e~~ep~ete~-+~-e-~a~•+e-~••-w+~hin 

1:h..-...,.,n+n!!-M-1:he-ftl•.-e~-'tlt+s-sh1:~ l.i..tit tho I ntw:~ 

Ual-llLO!HIULlili..IU!IILtii..IILaiulL~lliL..iLlll..tlle PA i Pi gg_gf 

tbLs;oiLU-tiiLlot.eUU-lil!WbLlLtlllt..ll&!;JiliUt.Xa 

tet--•+-+1:---'the---~ft't--of--~r~r'ty--~ea~~--te--be 

epprop~ta~ee-+•-+n-the-~p+n+eft-of-~he--ee~r~--er--j~e~·--~fte 

qae~~y-sG~gh~-~-&e-oppropr+•~~-+~-no~-fteee55ary. 

(2) 1f the court er--;~ge .,_-s.t+-~+ed fla~ 

tuH~UQ~~ fro• the evidence presented e't--the---heer+~ 

preytded--~er-+n-,8-~8-284 that the public tn'teres'ts-reqa+re 

lDt&Lilit-LMQUlLAli the taking of such •ands !Dt~LA:iit !g real 

~QpBLt¥ and that the fee'ts-neeessary-'te-be-foand-befere 

eondetOna1:+en-"''pear fLAIKI.I.Ef..II6S !!EJ HU-_WB.II£lL..D.E......flUUIE 

UUQfB-_l~Q:lll• It er-he eust forthwith •ake and enter a 

preli•inary condemnation order that the condeanatJon of the 

•&ne--oP--e~ lotsr•'t -1D real property •ay proceed in 

acc~rdance with the provisions of this chapter. 

(l) If the property sought to be appropriated Is a 

sand. stratu•• or foraation suitable for use as an 

underground natural gas storage reservoir and the existence 

and suitability of i~ for such use has been proved by 

plaintiff upon substantial evidence, the order of the court 

er--jadge shall direct the co.MJssloners to ascertain and 

-e- llB 8Z5 



1 

z 
3 

4 

5 

6 

1 

8 

9 

10 

11 

1Z 

13 

14 

15 

16 

17 

1R 

19 

20 

21 

zz 
23 

24 

25 

HB 0825/03 

deter•tne the a•ount to be paid by the plaintiff to each 

person for his Interest In the property sought to be 

appropriated for use as such underground natural gas storage 

reservoir and/or as the annual rental for the use of such 

underground gas storage reservoir and for the use of so .uch 

of the surface as Is required In the operation of the 

underground gas storage reservoir and for the use in 

connection with the creation, operation, and .aintenance 

~here~f and for all the native gas contained in said 

reservoir as co•pensation and damages by reason of the 

approorlation of such property. However, the a.aunt to be 

paid for such native gas and all thereof shall De no less 

than the •arket value of such gas. The court shall appoint 

three persons, qualified as experts and recommended as such 

by th~ board of oil and gas conservation, to assist and 

advise ~he co•~fssioners In deter•inlng the co•pensation and 

daaages to be paid by plaintiff to each person for his 

interest In the property sought to be appropriated• and the 

fees and expenses of such persons shall be chargeable as 

costs of the proceedings to be paid by the plaintiff. 

l U--&Elfll-L~IIfU I NT AS -llf.st&l!IG-l.IL.-lll::.lii::Z.QJ_U 

flLEQ ___ ~D___flllDB--IC--lHE--l~~'f__Qf__lHf_ PRfLIMINARl 

'Ot:IPflli:i.UlDII---DBlll:la__&LL---e.t.BllU.. __ lillaLL--flUICEEQ AS 

E~fEUlllDUliLl__lli__falililALfa__aUl--Wli~-fRl:JUDIC!NG -'til 

f&BII!li--fUlilll~-WI!H--ALL--Aliefelli__Df__lHE PBELl~LH&RY 
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~Ql:llll&llllll-flUitEJ;.QIIlG lt:IC! UQiltJi..QISCQYEB~IIU&La-Il!E 

tllllBLSI:IAU...Ii.IVE..SIItH-eB.Qtl:J;.QIIIGS t;XP EIUilllllli--AWI-fB.UIBl..I.X 

tlllllil!JEUJ:llllla. 

Section 1. Section 70-30-207• MCA 9 Is aMended to read: 

•70-30-207. Appolnt.ent of co••lssioners 

qualifications-- affldavl~. (1) ~-.e~~e+y-upon-•aM~ft~&ftd 

en~er~ft~-~e-pre++•+n•ry-eende.ne~on-e.~ery-~he-;adge--.. s~ 

.eet--w+~h-~he--respe~+•e--pe~~--o~---~+r-e~eePneys-~ 

reeoPe--for---ehe---p•r~ose---~--eppe+n-+n~---ee~e.n~on 

eeee+s~+eners--~e--e~eepea+n--eft8-8e~e.M+fte-ehe-e.e•n~-~o-~e 

pe~-by--~~~--p+e+n~+f~--to--eeeh--owner--o~--o~her--pe~so~ 

Tn~•~s~ed--+n--seeh-p~oper~y-ey-reeson-of-~he-eppropr+a~•on 

o~-~He~-pPoper~,.--~he-eppe•ft~•eft~--o~ Wltblo 10 days gf 

eotLx __ pf __ ~__p~e1l8iDA~X--~QDdAaaatiQQ_~d»L&-tba-defegdant 

•b~ll_fl~-a~t~~•eot-of-bl~-'14la_of_jyst ~o·o~oaa-lf 

llitblii-Zll-llau-llf..a!lm~L-IIf-..flefelldAIU.!.L_!;.!iUa-1114J.Dtlff 

f~ili---LP--~~!IR'---lb!l--'lala& tb• couct--•uat apoaiot 

conde•na~lon commissioners and the com•tssion hearing May be 

waived by written consent of both parties, In which case the 

procee~ing shall be conducted in the district eourt as if 

the case had been appealed from an award by such 

cotnMissioners. 

(2) The court must thereupon appoint th~ee qwalifiad. 

disinterested condemna~ion commissioners, unless appointment 

has been waived. One of such commissioners shall be 

-10- HB 825 
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no•irated by the party or parties platntiff. One of such 

co•missioners shall be nominated by the party or parties 

defendant. The third co~mlssioner shall be the chairman and 

shall be no•inated by the two co~elssioners previously 

no•inlted. However. 1¥ said two co••issioners fail to make 

such choice at the tiae of their appointMent• then such 

no•inatlon shall be aade by the presiding judge. 

(3-) Each £o••issioner shall pos.sess the following 

qualifieation&1 

fa-t a c-it I zen of the UnIted States and over 18 years 

of age; 

(b I that he is not 11ore than 70 years of age; 

tc) that he is in possession o~ natural faculties, of 

ordinary Intelligence, and not decrepit; 

(d) that he is possessed of sufficient knowledge of 

the English language; 

(e) that he was assessed on the last assessMent roll 

of a county within the judicial district tn which the action 

Is pe~dlng; 

(f) thart. he has not been convi-cted of malfeasance in 

office or any felony or other high cri•e; 

(g) that he is not related within the sixth degree to 

any party; 

(h) that he does not stand in the relation of guardian 

and wardw maste~· and servant. debtor and creditor, or 
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principal and agent or partner or surety 4~ to any party. 

(4) At the time of such 11eetin9 and nominations. there 

shall be filed with the court by each no~inating party or 

judge an affidavit of the person so no•inated stating 

subst~nt.•atly as folloNs: 

('1) that he has fl>l'- no unquallf'tad opinion or 

bell ef as to the 

proceeding or as to 

plain~iff•s offer 

defendants; 

co~nsat.ion 

the fairness 

for the lands 

to be awarded in th• 

or unfairness of the 

and i~rove.ents o¥ the 

(b) that he has no enmi~y against or bias in favor of 

any party and has not discussed• co.eunleated, or overheard 

or read any discussion or c:::o•unication fro• any part·y 

retatt·ng to values of the lands in question or the 

co•pensatlon offeredt ~e•anded• or to be awardedJ 

(ct that if selected as a conde.nation co .. lssioner, 

he is willing to serve and .. 111 wll -truly try the 

issues of compensation and render a true decision according 

to the evidence and in compliance with the instructions of 

the court; 

(d) that he will not discuss the case with anyone 

except the other co .. tssioners until a decision has been 

filed with the court.• 

Section e. Section 70-30-308, MCAt is amended to read: 

-70-30-308. How pay•ent •ade -- execution or annulaent 

-12- HB 825 
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for no~payaent. (lJ PayMent aay be 11ade to the defendants 

entitled thereto. or the •oney aay be deposited in court for 

the defendants and be distributed to those entitled thereto. 

However. at the option of the defendants, pay.ents •ay be 

11ade: 

(a) ~~---~-,+•~--~~r~~-+n-~~e--eafendan~a,--t.nd 

+s--n~e"" on an annual basts, util izin.g the installMent 

contract .ethod; DL 

(b) if other land Is reasonably available and the 

plaintiff consents, by •eans of a land exchange between the 

defendants and plaintiffs if the land to be provided by the 

plaintiffs in the exchange is of equal or more value than 

~he land being condeanedfa or 

tet--~~-en-eeseee~-ower--~-~hroa~-~fte--de~eRBe~s~ 

pro~ey--+~--+n•o~ •• ~.,-+n-e+~her-e-s~~~e-pey•eftt-er-+"-n~ 

•~e-~~aft-f+we-ee~se~~+.e-eftfta .. -+ft,~e+t.e~~· 

(2) If the money be not so paid or deposited, the 

defendants •ay have execution as In civil cases, and if the 

money cannot be aade on execution~ the court e~-;a~~e, upon 

a sh~wing to that effect, ~st set aside and annul the 

entire proceedings and restore possession of the property to 

the defendant if possession has been 

plaintiff.• 

taken by the 

Section 9. Section 70-30-309, MCAt is amended to read: 

•?o-30-309. Final order of conde•nation -- contents --

-13- HB 6Z5 

1 

2 

3 

.. 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Z3 

2't 

Z5 

HB 0825/03 

vestin3 upon filing. (1} When payaents have been •ade and 

t.he bond givent if the plaintiff elects to g'ive one• as 

required by 70-30-307 and 70-30-308• the court er-jv~ .ust 

•ake a final order of conde.nation~ which •ust describe the 

property conde•ned and the purposes of such conde.natlon. 

(2) ~ copy of the order •ust be filed In the office of 

the county clerk and recorder, and thereupon the property 

described therein shall vest in the plaintiff for the 

purposes therein speclfied.w 

Section to. Section 7D-30-311, MCAt Is a•ended to 

read: 

"T0-10-311. Putting plaintiff in possession• (1) At 

any ti•e after the filing of the preli•inary conde•nation 

order or after the report and assess•ent of the 

comMissioners have been made and filed in the court and 

either before or after appeal from such assess•ent or fro• 

any other order or judgaent in the proceedings, the court er 

a"y-jadge--thereo•--~--e~a.&ePs upon application of the 

plaintiff shall have power to ~ake an order that, upon 

payment into court for the defendant entitled thereto of the 

amount of compensation claiMed by the defendant in his 

at"'~wer SJ:Alll!f.tll-'IE-l:U.l!L-llE.-...IUSL-Lll.I2E.Il~ti uWiu 

IU:30=~Q1 or the amount assessed either by the co•mlssioners 

or by the jury. as the case •ay be. the plaintiff be 

authorized: 

-H- HB 825 
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(a) if already in posse·ssfon of the property of such 

defendant sought to be appropriated• to continue in such 

possession; or 

(b) If not In possession. to take possession of such 

property and use and possess the same during the pendency 

and until 'the final conclusion of the proceedi-ngs and 

litigation and that all actions and proceedings against the 

plaintiff on account thereof be stayed until such time. 

LU-lf..-li!L_QEEO(W(l_EAILS ILflll-L~ 

f;;LAllLJ:If...WU-r.llllffllUUIIIL-IIIIHIN lti.L-ll!11;-~efCIEIEO .W 

lU:lD:l0Z£-~fL6JMilff-64l_QD1Ali-A~QIOER EQR_PQSSES$1QN 

SUiSEQU~ai~&I_&__f~AINJIFE•S £6lBfai-1MlQ CQUBT SHAll BE 

l!APLI!Utll!LllLI!&XLOLB~ili!I-llf..IttLQEEEI!IQ&I!!I • :i SUI.£tl01 

llLllAU!a 

t~tlll Howevero where an appeal Is taken by such 

defendant• the court or-jaS~e eay, In its or-~+~ discretion• 

require the plaintiff before continuing or taking such 

possesslony in addition to paying into court the a.aunt 

assessedy to give bond or undertaking with sufficient 

sureties to be approved by the jadge ~ and to be In such 

sua as the court or-;.~e •ay direct, conditioned to pay the 

defendant any additional damages and costs over and above 

the a•aunt assessed, which It •a~ finally be deter•ined that 

defendant is entitled to ~or the appropriation of the 
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property, and all daa~ges which defendant may sustain if for 

any cause 5UCh property shall not ·be finally taken for 

public uses. 

t~tL~ The a•ount assessed by the co••issioners or by 

the jury on appeal, as the case •ay be, shall be taken and 

considered• Yor the purposes of this section• until 

reassessed or changed in the further proceedings, as just 

compensation for the property appropriated; but the 

plaintiff, by payment into court of the amount clal•ed in 

the answer or the aMOunt assessed or by giving security as 

above provided• sha11 not be thereby prevented or precluded 

fi"OII appeal lng fro.. such asses-s•ent bu't •ay appeal i-A the 

sa•e •anner and with the sa.e eFfect as if no money had oeen 

deposited or security given. In all cases where the 

plaInt i ff deposIts the aiRount of' the assessatent and 

continues in possess-ion or takes possession of the property, 

as herein provided,. t.he de-l'endant entitl~d- thereto, if there 

be no dispute as to the ownersh•p of the property. •ay at 

any tiae deMand and receive upon order of the court all or 

any part of the money so deposited and shall not by such 

de•and or receipt be barred or precluded froa his right of 

appeal fro• such assessment but may. notwithstanding, take 

and prosecute his appeal fro• such assess~ent; provided that 

If th~ aMount of such assess•ent is finally reduced on 

appeal by either party. such defendant who has received a11 

-1b- H8 S25 
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or any part of the a.aunt deposited shall be liable to the 

plaintiff for any excess of the amount so received by hi• 

over the amount finally assessed, with legal interest on 

such excess fro• the ti•e such defendant received the .uney 

deposited, and the same •ay be recovered by action; and 

provided, further, that upon any appeal fro• assess•ent by 

tha ~oa•issloners to a jurv• the jury aay find a lass as 

well as an equal or greater aMount than that assessed by the 

commission~rs; and provided• further, that the court shall 

not order the delivery to any defendant of .ore than 75' of 

the •oney deposited on hla account except upon posting of 

bond by such defendant equal to the amount in excess of 75~, 

13 with sureties to be approved by the court, to repay to the 

14 plaintiff such aMounts withdrawn as are in excess of his 

15 final award in the proceedings.• 

1b Section 11. Sec~ion T0-30-313• "CAr is aMended to 

11 read: 

18 "70-30-313. Current fair market v~lue. Current fair 

19 •arket value Is the price that would be aqreed to by a 

20 willing and infor.ed seller and buyer. taking into 

21 consi1eration• but not limited tot the following factors: 

22 (1) the highest and best reasonably available use &f 

23 ~he--~~~e~+y and its value for such use&-QL~ided &tJrrent 

21t la~-lilX-Il~llLUIIItllLtll..IIL.tm..ll.i.llllliU-il!UI.JUUi.L.JiliJI; 

25 (Z) the machinery, equip.ent• and fixtures forMing 
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part of the real estate taken; and 

(3) any other relevant factors as to which evidence Is 

offered.• 

~~~EtTigN. Section 12. Repealer. Sections lD-30-204 

and 70-30-205, M~A. are repealed. 

~f~_SftllQ~a Section 13· Saving clause. This act does 

not affect rights and duties that •atured, penalties that 

were incurred, or proceedings tha~ were begun prior to the 

effective date of this act. 

-End-
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April 8, 1983 

FREE CONFERENCE COMMI'PT·EE-······· ................................................... 19 ........... . 

Mr. Speaker: 

ON HOUSE BILL 825 
(Report No. 1, 8:00A.M.) 

We, your Free Conference Corrunittee on House Bill 825, 
met and considered: 

Senate Judiciary Corrunittee amendments of March 18, 1983. 

We recorrunend as follows: 

That the House accede to Senate Judiciary Committee 
amendments of March 181 

That House Bill 825 be further amended as specified in 
Clerical Instructions 1 and 2; and 

That this Free Conference Committee report be adopted. 

CLERICAL INSTRUCTIONS FOR REFERENCE COPY (SALMON) 

1) Page 5, line 17 
Following: "COURT" 
Insert: " sitting without a jury," 

2) Page 10, line 3 
Following: "CONSIDERATION. " 
Insert: "The preliminary condemnation proceeding shall be 
tried by the court sitting without a jury." 

Chairman. 
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HOUSE BILL NO. 825 

INTRODUCED BY JACOBSENt BERTELSEN, BARDANOUVEt KEMM!St 

OCilSNERt OONALDSONt REAHt SOLBERG, BACHINit 

ASAYt SHONTZ• SCHYEt THOFT 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GEN~RALLY REVISE THE 

EMINENT DOMAIN LAWS; AMENDING SECTIONS ~6-39-.&~y-~6-~6-~B~T 

l8-~&-.~&.---~8-~~~+.---l8-36-~~----lHRSYGH----~~~83y 

l&-~e-~es.--~e-~~e~~--~e-~8-3&t.--~8-3&-3e~.--~e-3a-~ 

J8-38-~88-fH~H-l8~8-~8y-AN9-J9-38-3~--ME·~-a£¥EAtfN6 

5E&ff8N5---&9-~3-l84T---~~8-.~.---~8-~8-r84y---~&-39-~9by 

l-~8-~Q5T-l8-~8-~ty-lQ-38-3rty-l9-39-3~~T-8r~-r9r--lHRBBGH 

er-l-rlrT--8r-~~~--lHABYGH-8r-r-rr4T-AN9-8~-~&-38._lHRBB6H 

92-t8-395y-K&A.-ANQ-¥RBYf9f*G-AN--tMMEBfAfE--EFFE&lfYE--BAfE 

70-30-203. 1l!--.Jll=JJ2h,__1.Q=ll!.=lil.t. __ __ll!::30-l01 IH13W.!lill. 

1Q:1U=Z~-22=~~L-IQ-3Q=308t 70-30-309L_~-311o ANQ 

1 Q:ola:1lh--11L.t.i....JLEfH I I NG S~.lllti.LIO-30-lQ!t....t.liJLlli=.J.Q::£.!12.t 

l!r.A·· 

WHER~·~·-~·~e-~9.-ehep~e~--~Qy--M~--·~--Tft--need--of 

r--~¥1-!i.f.e.,'fo-ei'H!!I 

WHEREAST-t~e-teg+~+etu?e-~+nds-tfte~~fte-~T~~~y-du~+esT 

~ftd--proeedures-~e~--o~t--?ft--~+s--aet--are--neeess~ry--~e 

Y~+e~n~-~fte-pre.•s•oft~-o~-A~+e+e-~+.-see~~o"-~9y--o+--~he 

H~~eftft-een~~+~~on. 
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~H€R€f8R€y-~-+~-~e-+n~en~e#-~~e-teg+s+e~~re-~~s~-~e 

tt~e--ef-~he-pe-er-~~-e~~ft~-doMa?n-be-~T·~~ed-~~-the-s~~ey 

+~~-~e•+~+ee+-~bd+Yts+ensy-aftd-ee~~e+n-~her-en~+~+est-~ha+ 

~he-pewer-o~--eMinen~--deMa+ft--be--used--~or--,~~o~s--~ha~ 

dtree~y--b~~+~-end--ere--ave+~eh+e--te--~he-p~b++e~-th8~ 

pe~~oft~-w~e9e-~·~eP~y-+~-~eM~n-Be-eeee•ded-~he-saMe--~+§ht~ 

aftd--8b~+~e~+efts--as--e~he~e+Y++-++~eft~••-~ft&~-eeftdeenors 

mey-e~~•~•-oft~y~he-M+ft•.a.-pr~y-r+~~s--neeessary--+or 

the--~ub++e--use--+n•o+Yed-eft~-~~-pey-~o-the-conee.nee~~e 

ve+~e-o~-~he-~roper~y-as-~e~+fted-by-+ts-hT9hes~-and--b~~ 

~se~-snd-~h~-eeftde•ne•s-ftewe-no-r+~h~-to-en~er-the-property 

~e~~~--~e--he--eeftdem"ed--~h~~~-s-~r~-deterM+ne~-~h8~-~e 

e~ere+~e-&~-~he-~+~ht-e~-e•+ften~-do.a+n--~s--~~epe~--ene--Tft 

dEEePdaftEe--w•~~--~~e--~eq~•~e~s-e~-~+~~-~9y-ehap~er-39T 

He.,-e~-amende~-ey-~~~-ae~. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Refer to Introduced 8ill 

(Strike eve~ything after the enacting clause and insert:) 

Section 1. Section 70-30-104, MCA• is amended to read: 

"70-30-104. What estates and rights in land may be 

taken. The following i~ a classification of the estates and 

rights in lands subject to be taken for the public use: 

( 1) such estate or rights as may be necessary up to 

3nd includinq a fee simple when taken for public buildings. 

-z- HB 825 
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or grounds or for permanent buildings or for an outlet for a 

flow or a place for the deposit of debris or tailings of a 

~ine or for the •ining anO extracting of ores, aetals• or 

mlneraJs wh•l the saee are owned by the plaintiff but 

1 ocated beneath or upon the surface of property where the 

title to said surface vests in others or for the underground 

storage of natu~al gas by a natural 9a~ public utility as 

defined in 82-10-381. When the appropriation is for the 

underground storage of natural gas, all of the right, title, 

interest. and estate Jn the real property and in the subsand 

stratu•• formation, or reservoir so appropriated shalJ be 

deter•inable and for all purposes terminate upon abandonment 

or upon cessat•on for the periOd of 1 rear Df the use for 

which the sa .. was appropriated• and thereupon ~he ownership 

of the residue oF natural g•s tharein ra.aining shall 

likewise vest in the then owners of such reservoir space. 

(Z) such estate or rights in the surface as are 

necessary for a reservoir or da• and for the per•anent 

flooding that results, up to the edge of the .axi•u• pool of 

the resf:!rvoir; 

1 3 1 an eas .... ent~uailllll~L-su: ftcmu lli.tlfR....l.tii..t.!!.~ 

.f.llL.-HI-- 1 ong aL_1JHL.I.nterest_il-lJ!i"ll.iiCL-.f.l!LtblL.il>l~ 

<lti!:ti.llJ:lLill-.tlul-'lllllflLliatL_gr fee ~llh: when taken for any 

other use; 

(4) tha right of entry upon and occupation of land and 
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the ri9ht to take therefro• such earth, gravel• stones, 

trees.. and tii11ber as .ay be necessary for so11e public use." 

Section 2. Section 70-30-111, f«.A.11 is aaended to read: 

"70-30-111. Facts ne~essary to be found before 

condemnation. Before property can be taken• T~--.st-appes~ 

ll:lf._eLAINTI FE !!liST SHOll IU-4-J!&l;PQNQ~R6NCE OE.__JtjE EV IJlJ;liU 

IllU-Ill~-..flllll.U;. _ _uaE&ULI!.EQlll.Rf.L:WLLAIU NG. BA SED_il1_lti.E 

EPLlQKIHG_flNQINGS: 

(1) that the use to which it is to be applied is a use 

authorized by lawi 

(2) that the taking is necessary to such use; 

(3) if already appropriated to so11e puolic us~, th.Jt 

the publi-c use to which it is to be app1 ied is a 1'1ore 

necgssary public use.:t 

Lii--that=e:ccaaanoht•-«ffort-to-.-rcbo1e-tbs-=a~Der~ 

.as==ta-.bi==aod--o=-•*~-efter-•aa-aedt=tftd-r•;ecteot=mad 

~1 'N ~fFQBT IQ Q.TAJN TilE IMTER~~J SQUGijl Tp •• CQNQrflNtP 

lliL!UPE Ill Slllllll.SlllliLOf A WRJ HEN QEEE8. -l!i!L-lHAI SUj H 

llEEEILliAL&E.I£U:fl!.... 

~=:tbat=~bB=AHhtic tcterC3t-r.aaic.•-the-to~" 

Section 3. Section lG-30-201, HtA, is aMended to read: 

"70-30-201. Applicable rules of practice. Exceot as 

o~herwise provided in this chapter, the provisions of f~~•~ 

Iil.lU 25 ;mlL..Zb-ioclydjng the tlgntaDiL&IUJ:LllLUxl..l 

ec21:uguc~tbt-H~4-8Yl!i~ Eyjdencas are ap?licab!e 

-It- HB 825 
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to and constitute the rules of practice in the prQceedings 

mentioned in this chapter." 

Section 4. Section 70-30-202, MCA, is amended to read: 

"70-30-202. Juri sd ict i·on and venue co11plaint and 

summons requi~ed. All proceedings under this chapter •ust be 

brought in the district court of the county in which the 

prope~ty or some part thereof is situated. They must be 

co~enced by filing a complaint and issuing a summons 

thereon. a:2u.maa~~e§-uode~bts-cbaptc~tt-contorn-o 

D~ice-to-tbe~£B~~filc=and-aeeye-oa:aa2Ber--tq--tbe 

fta.e--o£-~vbltc=ae&C22it1-oftd=•o-oppeor=ond-•ho•-couac-ot-o 

!:imt::.lllld=lliGJ:::::tDJ:Crl.±CJ:I~till=llht.th=~.d 

:o:!tattl.d::=tt<U:~t~ltn!\lt:t!fted--o2-~::f=:ill::Sbll-COI!ptotD!: A 

~U~~DHS-SE~EU_llHQE&_!Hl!LCHAPIER~l-~LH-A--~__lD 

lHf _ _DffEHUA~l __ lO_ElLf_~~AM ANSWER. H!THIN 6 HONTrt£ 

EaOlLJ:~E PATE Jt!E SUI!!!IJJiLJ~__smflU__J.I!j.L..f.ll __ lllL._l;lll.!lil 

S~P~!f~S __ Q&__fH~R~~-IH!l_!l~-EQB~UQQ-CA~fL-lHE COURT, 

Sl!!lljji_lU!Illll.!LA....I.lllU:.t....~.M.L_.(.Ulll!ENCE !IS IB !Al ON --Itlf 

llSUf__DLittlf.IHffLA_f&lll!!INARX CONQEMNAilll!j O!!DEB SHIIU~ 

.l5..ruEQ,. • 

Section 5. Section 70-30-203• HCAt Is amended to re~d: 

•7Q-3Q-20l. Contents of complaint. The coaplaint m~st 

e~l'llt-ri" .UJ..~: 

(1 J the name of the corpordtion• associdtion, 

commission, or person in charge of the public use for which 

-5- HB 825 
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the property is sought, who must be styled plaintiff; 

(2) the names of all owners. mortgagees• and 

lienholders of record and dny other cldimants of the 

property of record, if known., or a statement that they a.-e 

unknown, who mu5t be styled defendants; 

(3) a statement of the· right of plaintiff; 

l!ll_il.a.t.u~:U_Qf_eg~:t..be facts n~sary to be 

tauna_;n JP-30=11L1 

~~ if a right-of-way is sought, the co•pJaint aust 

show the location. general route• and ter•ini and must be 

accompanied with a map thereof, so tar as the sa•e is 

involved in the action or prcceedingi 

t§t!~L a description of each p~eee-o¥-lftnd i~t-Lo 

L~al__ocaQeCt¥ sought to be taken and whether the same 

includes the whole or only a part of the entire parcel or 

tract. All parcels lying in the county and required for the 

same public use may be included in the same or separate 

proceedings. at the option of the plaintiff, but the court 

~ay consolidate or separate them to suit the convenience of 

the pdrties. Wh@n--ap~+fea~~&ft--f$r--tne-ee~de•ft8tYen-of-e 

~~~~~-e~-~ey-+or-the-~dPpe~e~-ef-~~we~e1e-f~-~d~-en--behe+f 

~~---~--~~~~~e~~--e~--8--~--or--e--eown~yy--~fte--eouft~T 

e6~~§~~e~@r~-oJ~he-eetin~y-.ey-e~-"emed-es-p+8fft~+*•• 

t6t!Il if a sand, stratum. or formation suitable for 

use as an underground natural gas storag<e re~ervoir is 

-6- HB 82 5 
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sought ~o be appropriated• a description ~hereof and of ~h~ 

land in which it is alleged to be contained and a 

description o~ all o~her property and rights $Ought to be 

appropriated-for U$e in connection with the appropriation of 

the right.· to·store natural gas In and withdraw natur<tl ga.s 

fro• such reservoir. In .addition• the c·oQiplaint shall state 

facts showing that the underground reservoir is One subject 

to appropr-iation by plaintiff; also stating that the 

underground storage,of natural gas. in the land sought to be 

appropriated is in the public interest; that the underground 

reservoir is suitable and pra-cticable for natural gas 

storage; that the plaintiff in good faith has been unable to 

ac~ire the rights sought to be app¥opri~ted hereunder and a 

state11em: that the rights and property soUght to be 

appropriated are not prohibited by lalf; and In addition.~ the 

complaint must ~· acco•panled by a cer~ificate fro• the 

board of oil and qas conse·rvation as set forth in 

82-lG-30-\-•" 

Section 6. Section·70-3D-206• KCA• is amended to read: 

"70-l0-206. Powers of" court prelilllinary 

condemnation order. (1) The court or-judge has power to: 

(a) regulate and determine the place and manner of 

Making the connectiOAS and crossings and enjoying the co~on 

uses mentioned In 70-3G-103{l)(e) and of the occupying of 

canyons 9 passes. and defiles for railrodd purposes 9 as 
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per•itted and regu1atea by the laws of this state or of the 

United State~; AL 

fb) d~e•m~--whe~~--e~-ft~---fte-.~e-~o~-~•eh-~he 

~e~~y-•~-~~~·~e-~-e~~r•~ee-+~-e-p~?e-~~e-w+th•n 

~~o ............... ~-<>f'-i:he-+--<>f'-i:lri1-~ .. ~· li.ail-UJ.:.J.~ll..in 

t:til-11l..OAUti-~UQb.t-loSLbe approQ.CJ a ted j f:...iiL.l;.be_opi nj on pf 

~-kaa£L-tbe_int2CeAt-Aougbt js oot qece5saLXa 

tet--++M+~--i:loe--.,.Otini:--o~-p~pe~y--,&u~h~---~---be 

eppropr•e~ed--+~--+n--~he--~n+on-of-the-eettr~-o~-jedge-the 

~~e~~+~y-so~'ftt-~-~@-e~o~r~e~e~+~-nat-~~~~ery• 

(Z) If ~he court or--j~dge •~--sa~•sf?ed ~i--~~ 

CDUCLUOES from the evidence presented e~-~fte--he~r~n~ 

p~ev+~-#e~-•ft-~-~9-~~ that the public ?ft~epe~-Pe~dTre 

lll1&.c.e:~t regul..cu the takfng of such ~amts jotcrest- jn real 

RCQD~ and that the f&ees-neeessery--~o--be--feHftd--De~ere 

eortd&lllftl!ll~•en--sppesr eJ.AIHJiff HAS MET HIS BU&OfN :ge PRQU£ 

UIU£1-IA=JQ~• it e~ must forthwith make and enter ~ 

preliminary conde~ation order that the conQe~nation of the 

~&Rd-ep-e~~ ~~__in real property aay proceed in 

accordance with the provisions of this chapter. 

(3) If the property sought to be appropriated is a 

sand, stratum, or formation suitable for use as an 

und~rground natural gas storage reservoir and the existence 

and suitability of it fO~ such use has been proved by 

pl~fntiff upon substantjal evidence 9 ~he order of the court 

-8- HB 825 
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er-j~e shall direct the co••issioners to asce~tain ,and 

determine the amount to be paid by the plaintiff to each 

person for his interest in the property sought to be 

appropriated for use as such underground natural gas storage 

reservoir andfor as the annual rental for the use of such 

underground gas storage reservoir and tor the use of so •uch 

of the surface as is required in the operation of the 

underground gas storage reservoir and for the use in 

connection with the creation• operation, and •alntenance 

thereof and for all the native gas contained in said 

reservoir as compensation and damages by reason of the 

appropriation of such propertv• However, the amount to be 

paid for such native gas and all thereof shall be no less 

than the market value of such gas. The court shall appoint 

three persons. qualified as e•perts and reco.mended as such 

by the board of oil and gas conservation. to ass~st and 

advise the commissioners in deterMining the compensation and 

damages to be paid by plaintiff to each person for his 

interest in the property sought to be appropriated. and the 

fees and expenses of such persons shall be chargeable as 

costs of the proceedings to be paid by the plaintiff. 

ti.L..AfllJL...L_f.QIIli.Al.ttL ... A:i QESCBIBEO li:Lll1~i:J!Lil 

fllfiL_!fllL_eR.WB,_ IQ lHE__lllUI!H{,E Of __IIif pi\EL!MlMARl 

toHl!~IIAllQ!L_._OJ!QU.o_AI.L.__f!JUliL_~J,...__f_Rw;f.EIL_.U 

EXP~QITIQUSLY ~_!Q111BLEw 8UJ WIT~fREJUQICING ANY 
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eA&!l.!~-.e.all.IlOiit.-IUD:I ALL ASPF!;TS QE THE _f&lll!llll!.8..:£ 

f.0Hl!f~UAL1DH_~&QC£f~llk-!MCLUUING P!SCQYEBX-A~&lAL&......Itlf 

f.OUaL_5ijALL__~YF SUCH PRQ{,EfDINGS tXPEDlliQUS_&H4 PRIORITY 

tll!iSlilfB.Alllllio._ltiL£8.fll!llMA&X.J:.lltlllE!lliAIUIIILeRQC E f Q I NG S HAL I 

JiL!lUfll_JlLD:ILf.QllRL.S.HT!NG WITHOUT A !UBY·" 

Section 1. Section 7D-30-207• MCA• is a•ended to read: 

•70-30-207. AppointMent of co-iss loners 

qualifications-- affidavit. (1) ~.-e~~y-ap~-.ak+ft~-eftd 

eftter~!--~he-pre+~-+nepy-e&n~e•ne~+oft-ordery--fte-~~'~ 

•~-w~~ft--he--Pes~~+ve--~ep~+e,--er--~~--e~orneys--of 

~eee#4---~er--~he---p~~pese---ef---eppo?ft~+n~-eeftfteMne~+~ 

ee•m-i~':t-i-fJIMer--s--t.e--a-seer-oteY"--o''"~d-de't'f!r•+ne-the--ettottn~--t:e--be 

pa~~--ey--~~-~~~~*++~--*G--eeeh--6Wfte~-or--o~her-perfteft~ 

+A~@~e~~e~-•ft-~tteh-p~epe~~y-81-~eesen-of--~~e--epp~~~~~on 

e~--~~eft--~•epeP~.---4he--eppe+n~~--~ Within 10 days of 

~~U-AL.LQ..C.e.liai.n.au_~Wlaaoati on ordec•--Um- defendant 

wa.l.Lfil.!LiLli~UGIIt-2Lb.L:;_~~iiii-2LlJa.L!;.l!IIDCQ sat ion • lf 

lfi:tbiJl __ ~--~U-2f_.s..euice of defendant•s clajm plajnllLf 

fail..L_.t.Q._~.t:g.::L_:t.ba_d.alm· the court pust apgojot 

condemnation co~missioners and the commission hearing •ay be 

waived by written consent of both parties. in which case the 

proceeding shall be conducted in the district court as if 

the case had been appealed fro• dn award by such 

com:nissioners. 

(2) The court must thereupon appoint thre& qualified• 

-10- HB 8l5 
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disinterested condemnation c.o-issioners, unle5s appoint.me·nt 

has been wa~ved. one of such co-issioners shall be 

noftlfnated by the party or parties P.laintlff. One of such 

coa•i-ss ioners s.haJ I be· OOI'Ii nated by the party or parties 

defendant. The third co.mi5sioner shall be the chairaan and 

shall be· nominated by the two com~issiooers previously 

no•inated. no•ever• if said two commissioners fail to make 

such choice at the· tiae of theJr appoint•ent• then such 

no~ination shalt be •ade by the presiding judge. 

(3) Each commissioner Shall possess the following 

quallf'ications: 

(a} a citizen of the United States and over 18 years 

of age-; 

(b) that he is not ~e than 70 years of age; 

(c) that he Is in possession of- natura-l faculties, of 

ordinary intelligenca~ and not decrepit; 

(d) that he is possessed of sufficient knoNledge of 

the English language; 

(e) that h~ was assessed on the last assessment roll 

of a county within the judicial di~trict in which the action 

is pending.; 

(f) that he has not been convicted of malfeasance in 

office or any felony or other high cri~e; 

(g) that he is not rel-ated within the sixth degree to 

any party; 
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(h) that he does not stand in the relation of gu~rdian 

and ward• •aster and servantt debtor an~ creditory er 

principal and agent or partner or surety as to any p~rty. 

f4J At the ti•e of such •eeting and no•ination~. the~P. 

~hall be filed with the court by each no•in~ting party or 

judge an affidavit of t:he pet"S-on SQ not~~inated st.at-.in9 

substantially as follows: 

(a) t:hat he has foraed no unqual•tied opinion or 

belief as to 

pr-oceedinq or 

the compensation to 

as to the fairness 

be 

or 

awarded in the 

unfairness of the 

plaintiff•s offer for the lands and iMprove•ents of the 

defendants; 

(b) that ~ has no enMity again5t or bias in favor of 

any party and, has not discussed, c:o-unlca_tedt or overheard 

or read 

relating 

any 

to 

discussion or 

va 1 ues o.f the 

co-.unicatlon fro• any party 

lands in question or the 

coMpensation- offered. cknlanded_, o.r to b~ awarded; 

(c) that if selected as a conde-.,ation comaissioner .. 

he is willing to serve and wi11 well and truly try the 

issues of compensation and render a tr-ue decision according 

to the evidence and in c·ompl iance wi_th the inst:ructions of 

the court; 

fd) that he will not discuss 

except the other commi5sioners until a 

filed wJt:h t:he court.• 

-12-
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Section e. Section 10-3Q-308, MCA• is aMended to read: 

"70-30-306. How payment made execution or annulment 

for nonpayment. (l) Payaent may be •ade to the defendants 

entitled thereto, or the money may be deposited in court for 

the defendants and be distributed to those entitled thereto. 

Ho~evert at the option of the defendants, pay•ents may be 

mad~: 

(a) •F--a--~ee-s~-+~eres~+n-tfte-d-*eftd~s-tand 

+,-~&kefty on an annual basis, uti) lzing the install .ant 

con~ract •ethod; QL 

(b) If other land is reasonably available and the 

plaintiff consents. by means of a land exchange between the 

defanddnts and plaintiffs if the land to be provided by the 

pldintiffs in the exchange is of equal or more value than 

the land being condeMned~. er 

tet--~--an--eee~.e~--ewer--er-~hro~gft-~e-~e~~e~s£ 

~~~~e~~y-•s-•n¥e~e~y-•ft-e~~he~-o-~+ng~e-payme"~-or--+~--n~ 

•oPe-~e"~•v@-eeft~eeut+.e-annua+-+ftste~Men~s. 

(l) If the money be not so paid or deposited• the 

defendants may have execution as in civil cases. and if the 

eoney cannot be made on execution. the court oP-j~dge. upon 

a showing to that affect, MUSt set aside and annul the 

entire proceedings and restore possession of the property to 

th~ defendant if possession has been tak~n by the 

plaintiff." 
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Section 9. Section 70-30-309• MCA• is amended ·t:o read: 

91 '70-30-309. Final order of condemndtion -- contents -­

vesting upon tiling. (1) When payments have been made and 

the bond given, if the plaintiff elects to give ooe, dS 

required by 70-3G-307 and 70-lG-308, the court er-jud~ must 

mak~ a final order of condemnation, which MUSt describe the 

property condemned and the purposes of such conde•nation. 

(2) A copy of the order 11ust be filed Jn the office of 

the county clerk and recorder, and thereupon the property 

described therein shall vest in the plaintiff for the 

purposes therein specified.• 

Section 10. Section 7o-3D-3ll• HCA, is amended to 

redd: 

"70-30-311. Putting plaintiff in possession. (1} At 

any time after the filing of the preli•inary conde•nation 

order or after the report and assessment of the 

commissione-rs have been IJade and filed in the court and 

either before or after appeal fro• such assess•ent or from 

any other order or judgMent In the proceedings, the court or 

an.,--jtuf~e--~foleree.f--a-t---ehaflllte~ upon app 1 i cation of the 

plointiff shall have power to make an order thatr upon 

p~yment into court for the defendant entitled thereto of the 

amount of compensation clai•ed by the defendant in his 

~~sw~ ~~f~I--O~LAla__Qf__JUii __ ~aff~ll~ Y~ 

10=1~ or the amount assessed eithe~ by the co~~issioners 

-lit- HB BZ5 
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o'r by the "JLiry.., as the case may oe,. the pia Inti ff be 

authorized: 

(a) iF already- in possession· of the property of such 

defendant sought to be appropriated, to continue in such 

possession; or 

Cbl 

property 

and until 

lit I gatlon 

if not in possession• to take po5Session of su~h 

and use and possess the same during tha pendency 

the final conclusion of the proceedings and 

and that all actions and proceedings against the 

plaintiff on account thereof be stayed until such time. 

aJ. IF THE_J)fi.EEIIIJlAtiL.f.AlJ.,S_Ill-Ell.E--A-llATEMfNT Of 

CLA1H--UE__JU$l_~PENSAT!QN__MlJ~!N THE_l!ME SpfC!f!EO IN 

Ln:J0:2QZ• THE PIAINJIFF MAX QBI+IH +N QRDER FQB eassESSIQN 

~.I.DED fOR IL-iiJAS.ECTION c J I• SUA·.JfCT TQ THE CQNIUTION 

,Su.aiEDUENT IJ:trt L...eLAJMTiff •S pAJMfMJ l!(IQ GQ\IRJ $HAl I _1£ 

~__HllHIM 1Q D6~RftE!PT DE THE QffEHDAUI•S Sl&lfMfNT 

llf..!:J.AlL 

f~tLll However, where an appeal is taken by such 

defendant7 the court a~-jMdge •ar• in its or-h+s discretion, 

require the plaintiff before continuing or taking such 

possession, in addition tO payinq into court the aMount 

assessed, to give bond or undertaking with sufficient 

sureties to be approved by the j•dge cauct aAd to be in such 

su111 as the COllrt ef"-jtHI~e may direct .. coruHtioned to pay the 

defendant any additional damages and costs over and above 

-15- HA 825 
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the aeount assessed, which it •ay finally be deter•ined that 

defendant is entitled to for the appropriation of the 

property, and all damages Nhich defendant •ay sustain if for 

any cause such property shall not b• finally t~keg for 

public us.•~· 

tii~ The amount assessed by the com•issioners or by 

the jury on appeal, as the case •ay be, shall be taKen and 

considered, for the purposes of thi5 section~ until 

r~assessed or changed in ~he further proceedin9St as just 

coMpen5atlon for the property appropriated; but tl•e 

plaintiff, by pay~nt into court of the amount claim~d in 

the ans~er or the amount· assessed or by giving security d~ 

above provided• shall not be thereby prevented or pre~luded 

from appealing ¥ro• such assessMent but •ay appeal in ~he 

saae •anner and with the same effect as if no aoney had been 

deposited or secu.--ity given. In all caaes where the 

plaintiff deposits the amount of the assessMent and 

continues in possession or takes possession of the property• 

as herein provided• the defendant entitled theTeto• if the~e 

be no dispute as to the o~nership of the p~ope~tY• ~ay dt 

any time demand and receive upon order of the court all or 

any part of the money so deposited and 5ha11 not by such 

demand or receipt be barred or precluded from his right of 

.appeal fro11 su~;h assessiiHtnt but ••-Y• notwithstanding• take 

and prosecute his appeal from such assessment; provided that 

-l~- lfB 625 
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if the amount of such assess•ent Is finally reduced on 

appeal by either party, such defendant who has received all 

or any paft of the a.ount deposited shall be l;able to the 

plaintiff for any excess of the amount so received by him 

over the a.ount finally assessed, with legal interest on 

such excess from the time such defendant received the money 

deposited, and the sa~ ~Y be recovered by action; and 

provided. further, that upon any appeal fro~ assessment by 

the co•Missioners to a jury 9 the jury .ay find a less as 

well as an equal or greater a•ount than that assessed by the 

coa.issioners; and provided, further, that the court shall 

not order the delivery to any defendant of more than 75% of 

13 the ~oney deposited on his account except upon posting of 

14 bond by such defendant equal to the a-aunt in excess of 75~, 

15 ~ith sureties to be approved by the court• to repay to the 

16 

17 

1a 

19 

zo 

plaintiff such a.aunts withdrawn as are 

final award in the proceedings." 

Section u. Section 7G-3D-313, 

rf>ad: 

"1D-3G-313. current fair •arket 

in excess of his 

HCA, is a•ended to 

value. Current fair 

ll $arket value is the price that would be dgreed to by a 

22 willing and inforMed seller and buyer, taking into 

23 consideration. but not limited to, the following factors: 

24 (1) the highest and oe~t reasonably available use~ 

25 ~~~-,~e~~~y and its value for such use~_Q~Q~d current 
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II.&JL~-~!:-I!LUJ.I~tg_b.!:_ the hi gtu:st and best use; 

(2) the machinery, equip.entt and fixtures forming 

part of the real estate taken; and 

(3) any other relevant factors as to which evidence is 

offered ... 

~~llDHa Section lZ. Repealer. Sections 7o-3o-2o4 

and 70-30-205. MCA 9 are repealed. 

~~Oh. Section 13. Saving clause. This act does 

not affect. rights and duties that: aat.ure<h penalties that 

were incurred,. or proceedings that were ·begun prior to· the 

effective date of this act. 

-End-
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