HOUSE BILL NO, 825

INTRODUCED BY JACOBSEN, BERTELSEN, BARDANOUVE, KEMMIS,
OCHSNER, DONALDSON, REAM, SOLBERG, BACHINI,

Fabruary 15, 1983

Pebruary 22, 1983

February 23, 1983

March 1, 1983

March 12, 1983

March 1%, 1983

March 18, 1983

March 22, 1981
March 24, 1983

ASAY, SHONTZ, SCHYE, THOPT

IN THE HOUSE

Introduced and referred to
Committee on Natural
Regounrces.

Committee recommend bill do
pass as amended, Report
adopted,

Bill printed and placed on
members' desksa,

Second reading, do pass.

Considered correctly
engrogssed.

Third reading, passed,
Transmitted to Senate,

IN THE SENATE

Introduced and referred to
Committae on Judiciarv.

Committee recommand bill be
concurrad in as amended.
Report adopted,

On motion, taken from second
reading, and rereferred to
Committea on Judiciary.

Committea recommend bill be
concurred in as amended.
Raeport adopted.

Second reading, concurred in.

Third reading, concurred in.
Ayes, 48; Noas, 0,



March 24, 1983

March 31, 1983

April 6, 1983

April 9, 1983

April 12, 1983

April 13, 1983

April 16, 1983

IN TBE HOUSE

Returned to House with
amendments,

Second reading, pass
consideration.

On motion, Senate amendments
taken from second reading and
referred to Commlttee on
Judiciary.

Committes recommand Sanate
amendments ba not concurred
in,

On motion, Ssnate amendments
placed on second reading this
day.

Second reading, amendments not
concurred in,

On motion, Free Conference
Committee requested and
appointed,

Free Conference Committese
reported.

Second reading, Free
Conference Committee report
adopted,

Third reading, Free Conference
Committee report adopted.

Pree Conference Conmmittee
report adopted by Senats.

Sent to enrolling.

Reported correctly enrclled.



4heh Legislature

-

i0

1l
12
13
14
1%
1%
17
18
19
20
21
22
23
24

25

AC W01

Jrias. o wo. Z25
INTROSUCED BYW, '
("/. ?‘-"t—-uv"‘ .,‘AM'

el Sp— Gl e

A BILL FOR AN ACT ENTITL "AN ACT TO GENERALLY REVISE THE,
EMINENT DOMAIN LAMS; AMENDING SECTIONS T70-30-101s TO-30-102y
T0-30-110» T70-30-111, 70-30-201 THROUGH T0-30-203»
T0-30-205y T0-30-20Ty 70-30-301y 70-30-302y 70-30-30%,
70-30-308 THROUGH FO-30-310s AND TO-30-313, MCA; REPEALING
SECTIONS &9-13-104y T0-30-104%y T70-30-20%y T0-30-206y
7-30-306; 70-30-311, T0-30-321, 70-30-3225 82-2-201 THROUGH
82-2-212, '82-2-221 TH#OUGH 82-2-224y AND 82~10-301 THROUGH

82-10-305¢ MCA; ANU PROVIDING AN IMMEDIATE EFFECTIVE DATE.®

WHEREASs Title 70y chapter 30y MHCAy Is in need of
revision; and

WHEREAS, the Legislature finds that the rightsy duties,
and  procedures set out In this act are necessary to
tmplement the provisions of Article IIs section 29¢ of the
Montana Constitutione

THEREFORE, it Is the intent of the Legislature that the
use of the power of eminent domain be limited to the states
fts political subdivisionsy and certain other entities; that
the onowar of eminent domain be used for purposes that
dlrectly benefit and are available to the publicy that

persons ' whase property is taken be accorded the same rights
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and obtigatlons as other civil litigants; that condemnors
may acquire only the minimum property rights necessary for
the public use involved and must pay to the condemnee the
value of the property as determined by its highest and best
use; and that condemnors have no right to enter the property
sought to be condemned until a court determines <that the
exercise of the right of eaminent domain is proper and in
accordance with the requirements of Title TOe¢ chapter 30s

MCA+ as amended by this acte

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
section 1s Section 70-30-101, MCA, Is amended to read:
n70-30-101. Eminent domain defined =z _public use ——

extent_nf_takinge L1} Eminent domain is the right eof-—the
atate to take private property for public usea This right
may be exercised gply_ _by¥ _the _siatsi _lgcal _govwernmentss
gusharitisss. districtss_and. school districLss _rural alectric
and_telephane cooperativesi.ana.pubiicly regulated uillitles
and__gnly In the manner previded in this chapteras dhen_the
legislature. proyides by statute that a_uses pucposes objects
er. . fupction_ is.goe. for which the power of esipapnt dosaln may
be__sxarciseds _such..actlion. . is__a declaration .. _by___ihe
legislature that_the.uses purposes ghjects or functiop is a3
gpublic. uses

L2)__Hhee private property.is-taken by eminent..demaine

-2- INTRODUCED 3BILL
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eoly__the. minimup__estate In land nseded for.the purpose-of
the toking may be takens

13)}__1f_the use for which property is takeo. endss..the
estate _takeo _or _the remainder .of lt_reverts_back 1o the
pecsoo. from-whom. the_propecty was.takega

Lay _If the time duriog whicb.pcopecty. .la..or.-@ay _be
Laken__for..2 . particular  public Mse.is.limited by_staiutes
Ageegeents . 20 jnstrument.of takings of d fouct _ordeca _tbat
tise. . nay. be..extended if_tbe person fros_whow the property
was_taken_agrees or_ if the district couct for _the judicial
disteict._in_ which . ¥be__property is. located finds that the
pacticular public usa for which the property _was. taken . ls
still_acglve and. nRCeSRarYa

£50__1a) If _the acquisition of only part of a propecty
would leave _Its__gwoer. with _ao  ugecosomic  ramGants . _the
coadepnor_susk_offer_to._acquire the rempant.aad may acquire
it_by _purcbase_gc_by.coudesnation if the owner consentsa

b} __Eor.purposes.of this_seciloo. “unecopnomic.respant”
means-a_remainder estate jo. land coodamned.  or.. a..gpiece. of
land.. not__condesoed that iss followlog.a-partlal_takiog of
wrepertys of 1ittle valugs

16)__Whed _ao.offer o purchase.property.oc.a-taking. of
PCQRerLY. .QGCUCSs. the. astate _Laken _sust be.valued.on_ the
basis of its highest__and._best_ _usss _aod it say not be
Rresemed. that_ the_current use is_the bighest.aud.hest-uigs

a3
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Ihe_person seeklng to take. propecty_and the pecson frop_uwhom
the_property.is.ta.-he_takeo sust at.all times _make _a..good
faith__effort to_reach a_cesult. tbat_ls.satisfactory to koth
parctiesas"” 7

Section 2. Section T0-30-102y MCAy Is amended to read:

"T70-30-102. Public uses enumeratede §1j Subject to the
provisions of this chapters the right of eminent domain may
be exsicised in behalf of the following public usess

£¥ia) al?! public uses authorized by the government of
the United Statess

‘ féiLnL public bultdings and grounds for the use of the

state and all other public uses authorized by the
Teglslature of the state;

. t3¥{gl public buildings and grounds for the use of any
countys city or.toun' or school district; cana¥iss aqueductSsy
flumess ditchess or pipes conducting water. heats or gas for
the use of the inhabitants of any <countys cityes or towni
raising the banks of streamsy resoving obstrections
tharefroms and widenings deepenings or straightening their
channels; roadsy streets, and alleys and all other public

uses for the benefit of any countyy clitys or town or the

*inhabi tants thereofs which may be authoriZzed by the

Tegislature; but the mode of apportioning and collecting the
costs of Such improvements shall be such as may be provided

in the statutes or ordinances by which the same may be

-
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authorized;

t4--wharvesy-dockay—-pieray-——chutesy--poonsy--fepriesy
bridgesy--of——ati-—kindev--private-roadsy-plank-and-turnptke
roadsy-ratirosdsy-canaisy-ditehesy--Fflumesy~—aqueductsy——ond
pipes-for-pubtic—transportettony-supptying-sinesvy-witisy-and
smetters-for-the-reduction—of-ores~and-farning-netrghborhoods
wieh~——water--and--drainage-—and--rectoiming--tandas--andg--feor
flonting-togs-and-tumber-on-streans—not-navigable—asnd-—3ites
for--reservoirrs-—pecersary-for-cottrecting-and-storing-waters
Howevery-such-reservoir-sttes—-sust-—poysess-~a--pabtte-~ose
demonstroblte——to~—the—district-court~as-the-highest-and-best
aae—of -the-tands

£53(d) readsy-toannetlsy--ditehesy--Flumesy--pipesy--and
domprng-placea-for-warking-minesy-mttisy-or-smetcers-for-the
reduee+en--ei-;eresf—u}sc-aue@étav-nagurai—er-ohheru#aev-Fuf
the-f%éu7-aeposit;—er;eondnet-of—te+}+ng:-or-—fefuse——nnttef

Fren—-n+neév--m+i¥sv-énd-sneiters-for-the—reduet+en-pf—era91

atse-sn-sceupaney-in-common-by-the-owners-sr-the--possessorsy

efﬂ-d#fFeféné--m+hea--of—anr-p*ece—for-ehe-f}euv~depes+ty-or
conduct-of-tatitngs—ar—-refrsa-~patter-—from--their-—-severst
minesy-—mtttsy - -or-—smetters-for-reduction-af-sres-and—-sites
far rasarvolirs necessary for collecting and storing water.
rowevers such reserveir sites must possess 3 public use
demonstrable to the district court as the nighest. and best

use of the land.

o wor oW ~

& @ 9~

10

12

13

14
15

16

1t
18
19
z0
21
22
23
24

25

LC 0806/01

¢63(e) private roads leading from highways to pgrixaie
propartys_including residences or farms;

£¥#44f) telephone or aelectric light Vines;

{8}-—te§egfeﬂh-}+nesf

£93£g) sewerage of any citye countys or town or any
subdivision thereofsy whether Incorporated or unincorporateds
or of any settlement consisting of not Vess than 10 families
or of any pﬁblic buitdings belonging to the state or to any
colleqe or universitys

t10¥Lh) tramway lines}

ti¥y4i) electric pouer-lines;

{12)-togging-raitwayst

ti33-tamporary-legging-rosds-and——banking--grounds—~for
ghe—-transpertat+on--of—-%ogs—-and—tinber—preduets—to-p¢h¥+e
stresmay-takesy-atitsy-ratirondsy-or-highways—for—saeh--time
sa-—che——Court-or-judge-say-deternrnet-providedy~tne-grounds
of-state-inatitutions—be-exeeptedy

fiﬁf—underground-reservo&rs--suitsb*e-~Fer-—ntorage--of
natural-gess

t35¢-to--mine—~ond--extrack-~aresy——metatesy—or-mineralts
swned-ny-the-ptaintéff-Tasnted-beneach~or-oporn-~ther-surface
of~propetiy-where—ehe—tieie—to-satd-surface-veshs—in-othersry
Howevary-the-yse-of-the-surface~for-atrip-nining-or-open-ptt
m&n+ﬂg-—ef—eee¥—fi-evy-any-m+n+ng4nethoﬂ—er-pfocess—in—-h+eh

the-serata-er-evefbuQGen—is-removea-or-disp}aced-fn-order-to

-
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extract-the-coali~is-not-a-public—tures——and-~eninent--domain
nsy-not-pe-axerersed-for~-this-purposed

t¥o¥{ il to restore and reclaim lands strip- or
underground-mined for coal and not reclaimed in accordance
with Titie 82, chapter 4s part 2s and to abate or contrgl
adverse affects of strip or wunderground minlng on those
}andse

(2)..Ibg. use__of tbe surface for_strip piniog of.coen
pit.mining of. coal {isefas_ any wining wethed._or _pracess . in
wbich _the. _strata _or ¢werbucden is_ reswowed.or disglaced in
order_to_extcact the. cox)l s not_a public uses and eminent

deaain_say paot be exesrciasd for ihis purposg.®
Sectlon 3. Section 70-30-110, MCAs is amended te read:

*70~-30-110. Survay and--}sc¢ation~-of--proparty-—to-be
taken-~--greatesst-pebtre-good-—=—~}least-—private--ipjury ==
damages_==_eatry_ordarss ¥n-aii-cases-where-tand-+s-required
for——-pubtic--user—-the-state—or~ita-agents-in-chorge-of-yach
use-may-survey-and-tecate-the-sagey—bot-+t-must--be--tocated
n-—che--maanner—--whteh—-witi-—be~-—post-—-conpatihte-~with—the
greatest-pubife--qood--and-~tha--teast——private-~tajury--and
subjec t~~to-+the-—-provisions——of-F8«30-706v-Fhe-state—-ar-+ts
agents ~in~echarge—of-such-public-use-nay-enter~upon-the--tand
and--ake-—exen+nst+oﬁv——survers'-and--eps*thereefv-aad-sueh
entry-shati-constitate-no-cadse-of-sction-in--favar--of-——the

onners-—af-—the-——tand--excapt-—-from——injurtes-resuiting-Ffrom
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nagi'i-gem:ev—nantaﬂnessv—at‘-ne*‘iﬂv 11} _A_condemnor. _aond  its
ageuia_.and__employees_may enter upon.real propecty and.pake
sicyevss _examinationss . photographss __testss... scundingse
heriogss_and. samelings.cr.gngage_ia otbar_acriviziss for the
aurpose of appraising the proparfiy oc.determiniog wbether it
is__suitable _and .witbin the.powec.of tbe_condemnor ta_take
for public usex if _the eotry isi

1alﬁ_nzgcedaﬂ-ﬁx*nqticg_tn_.xhe-_nnne:-_ann_.anx__nthez
pecsen__koawn__te__be__in__actual__pbysical eccupapcy of the
property of the times purposes._and. scope..of _tbe. . plaooed
eatry.and-activitias:

{b)_ . uondertaken during raasonable daylighi boursi

f{c)l__accowplisbed _ peacsably _and__without _ioflicting
substactial_icjucyi aand

Id)._oof_lo_violation of any_other laws

{2)-.Iha__entry  and _actiwvities _autborlzed _by. .. this
section_.do  nok constitute a trespasss but the copdemoor_ is
liable_for resulting _damagese

[3)__If reasgnable efforts Lo accomplish a lowful sotry
or to_perforg Buthorized activities upog real propariy have
been _obstructed or. deoisds the condemnor ®ays upao. ootice.to
the _owoer _and._ogccupier of the propartys apely. to.the
district court _for__the judiclal district _in which_ _tbe
property _or_ 3oy _part is located for .an erder. peceittiag
gntrys Unless good cause to the contrary is_shaowne the_couct

_B_
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shalls _follawing.a_heacings make .an__ordec peraitting .aod
desccibing.. tbe purpose of the entry and satiiog forth.tbe
nature_and.scope_of _activities _the_ court determines _are
rsasanably _gecessacy. . aod. aguthorized . fo. _be _mads upon.ibe
propertya Ihe order may iaclude kerws. .and  conditicns. .with
respect _to _the _tises__plages._oad. . edoner_ _of _gotey..apd
aushorized activities upon the progerty that will.facilitate

:he.huhﬁnsaﬁnf_xbs.enxtx.nnd_mlnllizs_na!nﬁei.ha:dshln;_.and

burdena , .
Lil-_An___n:nac__*aa;nlhtlnn...sntzx...-us:_-lnclnds_,a

‘dethtmlnatinu.kx-xnn_can:;dnf.tna_pznhahls.;nnunt_that__ulll

fairly _compensake.-the_ ownec.acd any other persgn in lawful
grassassion__or_.pbysical _ocoupancy. of _the_ _property  _foc
physical __injury __to the opropecty _and _for _substantial
interference wikh its possessian ocr use found.likely..to be
causad__by__the eniry aod actiwities authorized by tbe grdex
anq_nusx-:equite_:ne_cnunnnnn:_:n.nsnnsl:-kbat..annnnt..nlth
;né,.;nu:t.-hninca_-ent::;..unless_snnnet.nlahu:;gn_hx_sanzt

nidgnx.:hﬁ_alnun:_dennsl:sd_shall.hs_:s:alnnd.nn.dsnnsiz_tnz_

t.acotns. following termipation of fhe sofrys Ybe.Court _mays
for_good causes gatend. the period of ratentions™
Section &. Sectlon 70-30-111y HCAy is amended to raadé
*T0-30-11l. Facts necessary to be found before
condennationc Before property can be takeny it must appaér:

{1) that the wuse +to which it is to be applied is a

-9
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public use authorized by law;

{2) that the taking is necessary to such use;

[3) if already appropriated to some publlic wuses that
the osublic use to which it is to be applied is a more
necessary public usez _and

£4)__that_a goed faith effort to purchase _ths _sinious
gstate required at_a waluation equal.to_the bighest and.best
use_bas_been_made_apd_failed. :

MEM.SECIIONe Section 5. Purchase of propertys An
action to condemn property may not be maintained unless the
condéuncf has made a good falth effort to purchase the
ninimur estate necessary for the public use invelveds at a
valuation at teest egqual to the highest and best use.

BEW _SELII0He Section ¢ Lcorcion pronibiteds A
condemnor mRay not take any coercive action to compel a sales
a particular sale pricey or any condition or clause of a
sale agreement.

Section T« Section T0-30-201, MCAs Is amanded to read:

'16-30-201- Applicable rules of practices Except as
otherwise provided in this chapters the provisions of Fitle
Iitlas 25 and 26s including the Montaoa Rules of (ivil
Procedure and tbe Aontaoa Bules of Exldences are applicable
to and constitute the rules of practice in the proceedings

mentioned in this chapter."

Section 8. Section 76-30-202+ MCA4 is amended to read:

-10-
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?70-30-202. Jurisdiction and venue -- complaint and
summons requireds AY1 proceadings under this chapter must be
brought in the alstrict court of the sownty judicial
distrigt in which the property or some part thereof |is
situated. Yhey must be commenced by filing a complaint and
issuing a summons thercon.™

$ection 9« Section T70-30-203, MCAy |5 amended to read:

*"70-30-203., Contents of complaints The complaint must

contains

(1) the name of the eorporationy——assasiationy .

commisstony entifty or person in charge of the public use for
which the property is soughts who wUst be styled plaintiffs

(z} the names aof all oWnerss wmortgageesy and
lienholders of record and any other claimants of the
property of records if knowns or a stoatement that they are
unknowns who must be styled defendants;

{2) a statement of the right of plaintiff;

{4) if a right-of-way is soughty the complaint must
show the locations general routes and termini and must be
accompanied with a map thereofy, so far as the same |Is
iavolved ip the action or proceeding;

t5) a description of thg estate deasired _lp each piece
of Yand scught-to-be-teken and whether the same includes the
whole cor only a part of the entire parcel or tract and..a

statamant.tbat_the.gstats. oL estates desicgd are_the sinisum

-1 ) B
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oecgssary-_estates. ¥ The court _may .requlre. ibat all
parcels lying in the eesunty jugdlcial district and required
for the same public wuwse wmay be Included in the same or
separate proceedingsv-st-the-sptioan-of-—ehe-—plaineiffy——bat
the-—tourt--may--consclidate——or--saparate——-then-to-suit-the
esnvanienca-—af--the--parties. When application for the
condemnation of a right-of-way for the purposes of sewerage
is made on behalf of a settfement or a town or a countys the’
county commjssioners of the county may be named as
plalntiffe
f61--+F~—a—sundy-sbritunv-or-Fofnation-:uitab*e-fur—use
as-an-anderground-natural-qas-sterage—reserveir-+s-sought—to
be-appreopriatedy—a—description-thernof-and-af--the--tand--¢r
whieh i¢-ig-alteged-to—be—tentatned-ond-e-deseription-at-atd
other--property-and~rights-sought-to-he-apprepriated—for-use
rn-connection—with-the-appropriation-of-the-right--to--store
natnrat-gas—-irn-and-withdraw-natural-gas-from-sueh-reserveotrv
in-~addieiany-—the-—conplarnt-shalt-stete-facte-showing-that

the-undergreund-reservetr-+s-one-sabject~to-appropriation—by

profntiffi-osiso-stating--tht--the~-—underground-—storage——of

neturst——gns~in-the-tand-seught-to-be-appropriated—its—in—the
publie—interesti-that-the-underground-reservair-ita--suitabte
and~-prazticabte-for-paturai-gas-steroget—that-the-pteinttFff
¥n-good-feith-hea-been-nnesbte-to-acquire—the——rights-—sceght

to-be-appropristed-hereunder-and-a-statesent—-thot—the-rights

~12-
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snd-property-seught-to-be—apprepriated-sre-not-prohtbited-by

Fany-and-in-additiony~the-comptaint-nust-be-accompanied-by-a

eeriifieate-—ﬁro-—-the—-beerd—of—ei%-nnd-ges-eensé&vatiun-as
set—forth—in-02-10-304« B ‘
{6)__a statement of the public usa lowelvedi aod
.L11,-3_5:atznenx_:hat.a_nnnﬂ_£al:h,stinni_.;n.nnu;:hﬁse

' the__minimum_estate_oscessary bas besq_sade.aod bas_faileds®

Section 10« Section 7T0-30-20%¢ MCAy is awended <o
read?

"70-30-205. Whe may defead — answer. (1) A1 persons
named In the complaints in occupation of or <claiming an
interast in any of the property described in the complaint
or in the amount to be awarded for thé -taking thereofs
though not nameds+ may appears . )

{2) The answer of-—cach——appearing-defendant-must—be
filed-and-served-dpon—the-pleinttff-or-vpen-any-attorney-for
pleintiff-within-e-pertod-of-25-deys-after-—the--serviee--of
susmona-and-comptetnt musi_contain_a demand thak.aay.lang. gr
askase the defeodant wishes to be condemned as_an ubscouomic
cesnant.__be__coodenned 85 sughe Fhe-enswer-of-each-appoaring
defendant-nust-esntain-a-speetfic-atiegation-as—to-the-toral
amonnt -which-such-defendant-clains-is--reasenabde——-and--just
for--the-~-taking--of—-such-—dafandantis--}ands-or-other-reat
property-or-interest-thereins™

Section 1lle Section 7T0-30-20T,s MCAs is amended to

-13-
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raad:
*70-30-207« Appointment " of commissioners -—
qualifications -- affidavite (1) Immediately upon making-end

entering-the-pretininery-condemnation-order f£iling . of.  tbe
lass_aaseecy the judge must meet with the respective parties
or thelr attorneys of record for the purpose of app&in:ing
condempation commissioners to ascertaln and determine the
amount to be paid by the plalntiff to each owner or other
persons iInterested In such property by reason of the
appraopriation of ap_ ___estate___in such propertys The
appointment of condemnation commissioners and the commissicon
hearing may be waived by written consent of both partiess in
which case the proceading shall be conducted in the district
court as if the case had been appealed-frcn an award by such
COMMissionerse

(2) The court must therespsn appoint three qualifieds
disinterssted condemnation commissicnersy-untess-oppeintment
nas—-—-peen--uoived. One of such coamissioners shall be
noaninated by the party or parties plaintiffe One of such
commissioners shall be nominated by tha party or parties
defendante The third commissioner shall be the c¢hairman and
shall be nominated by the two commissioners previously
nomi nateds Howevere if said two commissioners fail to make
such <choice at the time of their appointments then such

nomination shall be made by the presiding judges
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¢ 3)--Each~—-conméssioner--shnti--possess-——the--fadiowing
guatifreotionsse
to)~—a~~ertirzen--of~the-Hnited-States-and-ever-id-years
of-aget
fboy-—that-he~rs—not-more-than-76-years-af-aget
tey--thet-he—i+s—in—possession-of-netoret-fscultiesy~rof
osrdiaary-inteatiigencer-ann-not-decrepitt
{dy-~that--he-—is——possansad~af-sufficient-knewiedge-of
ehe—Engiish~-tangquagey - .
{ter-—that=he-was-assessed-on-the-}est--azsevyssent—-rott
of-a-county~within-the-judierad-diarriee-in-whieh-ehe—action
+s-pendingy .
tfi-~that——he-~har-art-been—-convicted-of-nol fessance-+n
affica-or-any-ferony-sr-other-high-crined
t9)-—thet-he-in-pot-related-within-the—sixth-dearee--te
any-partyd
thy-—that-he-does-not-stand-in-the-retntion-of-guardian
and--wardy--master--and-~serventy--debtor--snd--crediétorvy—ar
prineipe?-and*agant-or*paFEHeF—eF-su?ety*ﬂs;to-aﬂy-pereyv
t4¥L3] At the time of such wmeeting and nbulnationSO
there shall be filed with the court by each nominating party
or judge an affidavit of the person so nominated ;nating
substantially as follows:
(a} that he has formed no unqualified opinion or

belief as to the compensation to be awarded In the
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procesding or as to the fairness or wunfairpess of the
plaintiff*s offer for <¢ere-—-lands-—and-inprovements—af-the
defentanes the estate desired:

{b) that he has no enmity against or bias in favor of
any oarty and has not discusseds communicateds or averheard
or read any discussion or communication from any party
relating tc values of the 1lands In question or the
compensation offerady demandedy or to be awarded;

{c) that If selected as a condemnation commissioners
he is willing to serve and will well and truly try the
issues of compensation and render a true decisicn &according
to the evidence and in compliance with the¢ instructions of
the court;

fay that he will not discuss the case with anyone
except the other commissioners until a decision has been
filed with the court."

Section 12, Sgction 70-30-301y M(CAy is amended to
read: .

v *70-30-301. Hearing - judge to preside -

determinations py-—commisstoners. (1) Immediately upon

nomination and appointment of comwisslioners under 70-30-207+s

the same shall proceed to meet at the time and place stated
in th? order appointing them, which time shall pot be wmore
than 10 gays after the order of appointings and proceed to

examineg the lands Jo..which_ _an__estate is sought to be

16—
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appropriatede At a tiwe appointed by the judge and within
said 10-day period they s5hall hear the allegations and
evidence  of all persons interested -in each of the several
parcels of Tand.

- {2y -Such hearing shall be attended by and presided

over by the presiding judge who shall make all necessary

-rulings upon procedure and the admissibility of evidence.

L£3). . Jhe trisrof fact shall detecminas

{a), _whether an estate ip the property must necessarily
be_taken for a publlc usel

ip}__the mipizum _astata to.be tokani

{c)__wbather the condewnor will he required to %aké _sn
unecongmic. . cemnaot. as-defioed in JO-30-3015

td). .wbhether _the parties have acked_in.goeod.faitbi_aod

{e)._whether the copdemnocr_nas wade 2 good faith efforg
to_purchase_an._estate-in. the oropertys

t3y(8) At the conclusion of tha aforeésaid hearings the
court or judge shall instrut the commissioners as to the
taw applicable to their deliberations and shall Instruct
them that their duty is to determines Solely upon the basis
of said examination of landss the evidence produced at the
hearing aor hearingse and the instructions of the courts the
following:

fa} the current fair market value gt jts highest apd

pest_use of the property--sought--toe~—be--eppropriated--ond

1T~
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gsfate_ _granted. .the. _coodesoor by the judges. incliuding all

improvements thereon pertaining to the realty end--gf--each

and--e very--separste=-estate~-and—-interest--therein. 1If ++

- consiats—of different parcels are_involveds the carecent~fair

market value of the _estate granted lo each parcel sasad-—each
estats-or-~interest-therein must be separately assesseds

(b) if the property in_which an astate Is sought torbe
appropriated constitutes only a part of a larger pafceiq the
depreciation in current fair market value at_lts.bighest and
best_._use which will zccrue *o the portion not sought te be
condennad by reascn of its severance from the portion sought
to be condemned and the construction of the improvements In
the manner proposed by the plaintiff;

fc) separatelys how much the perticn not sought to be
condenned and each estate or Interest therein will be
benefi teds if at ally by the construction of the
improvements proposed by the plaintiff; and if the benefit
shall be equal to the amount assessed under subsection
t31i4i(b)s the owner of the parcel shall be allowed na
compansation except the value of the partinn ggtakp taken;
but if the benefits shall pe Yess than the amount assessed
under subsection +233{41{b)y the former shall be deductad
from the latters and the remainder shall be the only amount
allowad in addition to the current fair market value;

(d} +f--the--property-—soeaght—te-bhe-condemned-phe-for-a

-1B8=-
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raitrondy-the-cost-of-grod-end-suffieiant-fences-—atony——the
tine——ef-~such-~rairtreond-and-the-eost-of-cuttte-guards—where
fences-may-cross—the-i+ne—of-such-ratiroed the current _fair
market _walue _at_its highest aod.best_use of_aby. Lungconomic

remnant_ _the_court requires _ibhe gondemogr. ho. take-

t4¥{3) HWhere there are two or more estates or divided

interests in property socught to be condemneds the plaintiff
is entitled to have the amount of the award for saés the
eﬁtate~*,9L3ﬂ23ﬂ+;-Ln,_tné property first determineds as
hereinbefore stateds as between plaintiff and all defendants
claiming any interasts therein. Thereafter in the same
proceeding the respective rights of each of sulh defendapts
in and +o +the award shall be determinad by the
commissionerss under supervision and Instruction of the
courty and the award apportioned accordinglys.
{&)__Eallowing the trier of fact’s determinations under
subsaction __(3) . . and . prigr Lo _ the _ commissiooners®

geterminations__under_subsections {4)_and_{5)s_the court_may

an:e:_an_ncda:-allnuiug_tba_sQudsmnnL_Lnntake_nnssgsaign__gf'

ibe estate_granied. by the couris

(11 __Losts musti be assessed fo favor of a.condemnee and
dgaipst_2_condemnor_who.gither tgrminates an actiop prioc to
sntry of . 2 final condemoatiocn ordec.or s grdaced to pay . a
qeeater_ aaount for_tibe_estate granted. thac _was _offecsed. .y
the_condemoor gucsuant._to. [sggtion 5)a™
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Section 13- Sectiom 70-30-302; MCAy is amended to
reads

"T0~30-302. Assessing compensation -- date and measure
~-- interestas (1L} For the purpose of assessing compensations
the right thereto shall be deemed to hayve accrued at the
date of the service of the summonss 3and +ts current fair
market value fnz__iné.higngs;_and_ngst_uag as of that date
shall be the measure éf compensation for o¥r--property any
gstate to be a;tual!y taken and the basis of deprecliation in
the curraent Fair market value of property nof actually taken
but injuriously affectede This shall not be construed to
1imit the amount of compensation payable by the department
of highways under the provisicns of any legislation enacted
pursuant to the federal Highway Beautificatioun Act of 1965«

(2) If an order be made letting the plaintiff into
possessiony as—-provided-—tn--F9-38~-3%t1y the Full amount
finally awarded §ha11 draw interest at thelrate of 10% per
anava from the date oflthe sarvice of the summons to the
earlier of the foT]ouiné date§=

{a) the date on which the right to appeal to the
Hontana supreme court expires ary if appeal is filede te the
date of final decision by the supreme courtj or

(b) the date on which the property owher withdraws
from court the full amount finally awarded.s

{3) If the property owner wWithdraws frem court a

=20~
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fraction of the amount finally awardeds Iinterest on such
fraction shall cease on the date it is uithdr;yﬁ but
inteyest on the remainder of <the amount finally. awarded
shall continue to the earlier of the aforesaid dates defined
in (2){a) and [2)}(b)} of this section until the full amount
is withdrawn from the courte

{4} None of the amount finally awarded shall draw
interest after the date on which the right to appeal to the
Montana supreme court expirese '

{5) No improvements put upon the property subsequent

- to the date of the sarvice of summons shall be included in

the assessment of compensation or depreciation in current

fair market valuey nor shall the same be used as the basis
of computing such compensation or depreciatione®

section 14. Section T0-30-304y MLAy Is amended to
read:

"70~-30~304. Appeal to district court from assessment
of commissioners» (1) An app=3al from any assessment made by
the commissioners may be taken and prosecuted in the court
where the report of said commissioners Is filed by any party
interesteds Such appeal must be taken within the period of
30 days after the service upon appellant of the notice of
tha filing of the award by the service of notice of such
appeal upon the opposing party or his attorney in such

proceedings and the Filing of the same In the district court
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wherein the action is pendings and the same shall be brought
on for trial upon the same notice and in tihe same mamner as
other civil actionse and unless a jury shal! be walved by
the cansent cof ail parties to such appealy the same shall be
tried by jurys and the amount to which appellant may be
entitl ede by reason of the aporopriation of an_estate in his
propertye shall be reassessed upon the same principia as
hereinbefore prescribed for the assessment of such amount by
comm;sslnners.

‘Z). Upon any verdict or assessment by commissioners
becoming finals judgment shall be entered declaring that
upoﬁ pa?nént of such verdict or assessmenty together with
the interests and costs allowed by lawy if any, the right to
construet and maintain :he-highwayv-rotiroady~or-ethar any
publit work or improvement and to takey-uvevy-and-appropriate
the gstate _Jjn.the property described in such wverdict or
assessment for the use and purposes for which said land has
been condemned shalls as against the parties interested in
such verdict or assessments be and remain in the plaintiff
and his or Its heirse successorsy or assigns ferevee to_ _the
pxtaot__and for the tiee stated in the judge®s_dstecmipation
of _tbe_estate granted.

{3) In case the party appealing from the award of the
commissioners in any proceedingy as aforesaides shall not

succeed in changing to his advantage the amount finally

=22~
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aWarded in such proceedingry he shall not recover the costs
of such appeals but all the costs of the appellee upon such
appeal shall be taxed against and recovered from the
appellant; provideds that upen the triat of such appeals the
plaintiff may contest the right of any party or parties
thereto to an__gstate.in any of the property mentiored 2nd
set forth or involwed in said appealy-whiem If the gropscthy
was Tocated after the preliminary survey of snay-soch g
highway or railroady and.the_part¥._is seeking to condemn its
right-of~way under and pursuant to the provisions of this
chaptery provided such condemnation proceedings are begun
within 1 year after such preliminary survey.®

Sectlon 15. Section TO0-30-308, MCAy is amended to
read:

"70-30~308. How payment made —-- execution or annulment
for nnonpayments (1) Payment may be made to the defendants
entitled theretos or the money may be deposited in court for
the defendants and be distributed to those entitled theretoc.
Howevery at the option of the defendantss payments may be
mades

{a) +f--B-~fee—simple—interest—in-the—tefendontrs~tond
§s~takeny on an annual basis, wtilizlng the installment
contract method: or

{b) If other %Tand is reasonably available and the

plaintiff consentsy by means of a land exchange between the
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defendants and plaintiffs if the land to be provided by the
plaintiffs in the exchange is of equal or more value than
the land being condemnadt~ors

te}--+F-—an--emsement--srep-~or-through-the-defendonts?
property~+s~invotvedy-in-either—a~singte-paynent-or-—+n--not
more~thean-five-congsecutive-snnuar~instalimencar

L2}__1f tbe_estate grapted Dy the court is a_leaseholds
tbe.rzok must be_paid aooually oc sesiacoually.at the cptign
of  _the lessers.lbe judge_may_provide that the amount of the
payments_be_ renegotiated. at iotecvals sef by the_judges .Ihe
Judge..may .also. gotertaio. 2 _motion hy _aither party for
godiflcation. . ef__tha _payweotss.. 3duch. _recsgQotiation —_oc
moalfication sust_be comwenced. hy a conplaist.and. answar-agd
determined__io..2tcofdancs. wikh _the . procedure ser out in
10z39-201 through I0=30-207 aad 7C-30-201 theough 70-3C-300e

t244{3)3 If the money bea not so paid or depositeds the
defendants may have execution as in civil casesy and if the
money cannot be made on executions the court or judger upon
a showing to that effecty must set aside and annul thg
entire proceedings and restore possession of the property to
the defendant if possession has been taken by the
plaintiff."

Section 16. Section 7T0-35-309, MCAy Is amended to
read:

*"70-30~309. Fipal order of condemnation -= contents --

2 he
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vesting upon filinge (1) HWhen payments hava been made and
the bond givens §if the plaintiff elects to give oney as
reguirad by 70-30-307 and T0-20-308, the court or judge msust
make a final order of condemnations which must describe the
estaie _granted_in the property condesmned and the purposes of
such condemnationes

{Z) A copy of the order must be filed in the office of
the county clerk and reccrders and thereupon the preperty
estate described therein shall vest in the plaintiff for the
purposes theérein specif!eds'

Seétlon 17Te Section 706--30-310s NMCA, Is amended to
read:

®70-20-31G« New proceedings to cure defective title.
If tnz tvetde gunership. rights.ia_tbe _estate attempted to be
acquired--+s granked_ by _ibe_ judge’s order _are found to be
defective from any causey the plaintiff may again institute
proceedings to acquire the sames as in this chapter
prascribed.”

Section 18. Section 70-30-313, MCAs s amended to
reads:

*T0-30-313« Current fair wmarket valuees Current fair
market value is the price that would be agreed to by a
willing and informed seiler and buyere taking into
considerations but not limited tos the following factors:

{1) the nighest and best reasonabby-avaiteble use of

-Fh-

L]

13
L4
15
16
17
13
19
20
21

22

LC 0806701

tha property and its value for such uses proxlided. that_the
SULIant use @ay. oot oe prasused to he the blghest _asd _hest
usass

{2) the machinery, equipments and fixtures forming
part of the real estate takeni and

{3) any other relevant factors as to which evldehce is
offerede"®

MEM.SECIIONs Section 19. Repealers Sectioné
69-13-104y T0~-30-10%, 10~30;20§v T0-30-206y TO-30-305,
70-30-311y 70-30-321y T0-30-322, 82-2-201% through 82-2-212,
82~2-221 through 382-2-224¢ and B82~10-301 through 82-10-305,
MCAy are repealeda

NEW_SECIIDNe Section 20. Codification instruction.
Sections 5 and 6 are intended to be codified as an integral
part of Title TOy chapter 30y part le and the provisions of
Title 70y chapter 30y apply to sections 5 and 6.

1EH_SECIIQN. Section 2le Saving clauses This act doaes
not affect rights and duties that matureds penalties that
were incufreds or procaeedings that were begun prior +to the
effective date of this act.

MEW. SECTIIONS Section 22 Effective dates This act is
effective on passage and approval.

~End-

-2 6~
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Approved by Committee
on Natural Resources

HOUSE BILL NOw 325
INTRODUCED BY JACOBSEN. BERTELSENs BARDANOUVEs KEMMISYy
OCHSNERs DONALDSONy REAMy SOLBERGy BACHINI,
ASAYy SHONTZe SCHYEe THOFT

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE
EMINENT DOMAIN LAWS; AMENDING SECTIONS 73-38-301y-F0-30-102y
7038~ 8y~—-F8=3023idg—~~FO=3820% -~ ~FHROUGH————FB =3 0=283y
FR~30-2 85 g~~=3G+38-28F py~~~F8~30~30 ¢~ ~-F0=30-30 2y —~F0—30+3I0%y
F0+~36=3608~FTHREWGEH~F0-38=310y—ANB~FO0—38-31Fy~-MEALt-—REPEALING
SEEFIONS~~= 6913~ 184y ———F§-30-1 05 y—~~F6~3P-2OYyy~-—~FO~30-206y
F+38-3859-F0-36-321¢v-F0-30~322v~-FO-30-3 22 y— 02— 2=2B L -—FHRAVEH
g2-g-2i2y——82=2-221~~FHROUGH-8 R ~2~ 2P 4 y~AND-92—2 8 -3 0L -FHROUGH
82-18-3859-MEAY-AND-PROV FBENG~AN-—-EMMEBIATE -~ EFFEEFEVE—~DATE
10=30:104s . .-70=30=111s ___ T0-30-201  THROUGH _ 70-302203s
I10-20-206 20-30-207s 10-30-3082 I10-30=309, 10-30=311. _AND
IQz30-313s_  MCA; RFPEALING SECIIONS 10-30-20% AND_7Q-30-205s
HCA.®

WHEREASy~Fitie-FBy-chapter~-~38y-~MEAy--+a-—Fn-~need-—of
reviviont-and

WHEREASy—the-Legistature-Finds—chat-the-rightsy—dueiesy
antd--arocedures-~set-—gut-—+a——this--set-—-sre—-necessary-—teo
tnpltement—the-provistons-of-Articte-ily-scetion-29%y--0of-—~the

Nontasns-tonstitutione
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FHEREFOREy-Fe—Fa—the—intent—of—the-tegintature-thar—tihe
usa-=of-the—power-of-ent nent-domnin-be-inited—to-the-stater
fts~potiticat-subdivizsionty-and-eertarn-other~entitiess-that
the-power-of-—entnent-—dometn--ba--used——for-—puarposes—thet
directiy-—benefit-——and--are-——aveitable--te-~tha~publiep-that
persons-whose-properey-~is-—token-he—accorded-the-sane--pights
and-~shiigacions-—as-—-other-crvit~titigantss-thet-condemnors
naf—ucquire-on%r-the-uinimu-~prepeftr-rights--necessnry——ief
the——nublic——use—~involved-nnd-nust—-poay—to—the-condemnee-the
vatue-of~the~property-ns-detarnined-by-ies-hiqghest-and-—bhest
uset-and-that-condemnors-have-no-right-to-enter—the-property
souqght-~to--be--condemped——antit-a—court—determines—that-tive
exercise-af-the-right-of-entnent—domatn——+a—-praper——and--+n
secordance-~with-—the-~requirenents-of-Fitlte-Foy-chapter-3dy

MEAy-As—amended—bp~this-octr

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Refer to Introduced Bill
{5trike everything after the enacting clause and insert:z)
Section 1. Section 70-30-1044 MCAy is amended to read:
"70-30-104+ dhat estates and rights in Jand may be
takens The following is a classification of the estatex and
rights In lands subject to be taken for the public use:
f1) such estate or rights as may be necessary up to

and including a fee simple when taken for public buildings

~2= HE 825
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or grounds or for permanent buildings or for an outltet for a
flow or a place for the deposit of debris or tailings of a
mine or for the mining and extracting of oress metalss or
minerals when the same are owned by the plaintiff but
located beneath or -unon the surface of property where the
title to said surface vests in others or for the underground
storage of natural gas by a natural gas public wutility as
definad In B82-10-301« When +he appropriation is for the
underground storage of natural gase all of the rignty titles
interesty and estate in the real property and in the subsand
strotuss formations or reservoir so appropriated shall be
determinable and for ail purposes terminate upon abandonment
or wupon cessation for the period of 1 year of the use for
which the same was appropriatedy and thereupon the ownership
of th:a residuie of natural gas therein rema2ining shall
likewise vest in the then owners of such reservolr space.

{2) such estate or rights in the surface as are
nacessary for a reservoir or dam and for the permanent
flooding that resultss up to the edge of the maximum pool of
the reservoir;

(3} an easements_leasgholds oc_licens@. for so.long.as
the _interest__is necessary_foc the purposs dessribed in the
complaints o fee slmple when taken for any other use;

(4) the right of entry upon and occupaticen of land and

the right to take therefrom such earthsy gravely stoness
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treesy and tiwber as may be necessary for soma public used™

Section 2., Section 70-3C-11l1l, MCAy is amended to read:

*T0-3G-111. Foacts necessary to be founa before
condemnation. Before proparty can be takens it must Bppear:

(1) that the use to which it is to be applied is a us~
authorized by low:

{2) that the taking is necessary to such usej

{3) if already appropriated to some public wuses that
the public wuse to which it is to be applied is a more
necessary public usew:

L4)__that a reasanable efforf ro purchase fhe  property
®as.S0uQbt_aod. a-written offer was wade_and rejectedi and

45} _tbat _the public interest requires the faking.”

Section 3« Section TD-30-201y MCAs is amended to read:

"T70~30-201e Applicable rules of practices Fxcept as
otherwise provided In this chaptery the provisions of ¥Fitle
Litles 25 and_ 26s..includiog.__the  #ontapa Bules of Civil
£cogcedure_and_the_Montsna Bules of Evidences are applicable

to and constitute the rules of practice in the proceedings
mentioned in this chaptere.” 7
Section 4« Section 70-30-202y MCAs is amended to read:
"70-30-202« Jurisdiction and venue -- complaint and
summons required. A1l procaeadings under this chapter must be
brought in the district court of tha county in which the

property or some part thereof is situated. They wmsust be
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commenced by filing a complaint and issuing 2 summons
thereon. A.summoos secved.under this chagter.sust contain
ootic:_ta the defendant to file and. serve_ap aasser _to__tbe
issue _of public necessity and. ig sppear_and.show cause at_a
time_aqd_placs specifled.therein why the.pioperty described
should_no:_be condemned as _prayed for in.the. complaionta®

Saction 5« Section T0-30-203s MCAy is amended to read:

*70-30-203. Contents of complainte The complaint must
eentain allege:

(L) the name of the corporation, associationy
commissions oOrF pearson in charge af the public use for which
the property is soughty Wwho must be styled ptaintiff;

(2) the names of all ownersy mortgageess end
¥ienholders of record and any other claimants of the
property of recordes if knowns or a statament that they are
unknowns who must be styled defendants;

(3} a statement of the right of plaintiff;

L2)._statevents__of _each. of the facts oegcessary ko be
fouon_io. 10=30=111:

t42(3) If a right-of-way is soughts the complaint must
show tha tocations general routey and termini 2nd wsust be
accompanied with a map thereofs s¢ far as the same is
involved in the action or proceeding;

+53(8) a description of each piece—of-tand interedt_in

real_oroperkty sought to be taken and whether the sane

-5 HB 825

10
11
12
132
14
15
15
17
18
19
20
21
22
23

24

HB 0825702

includes the whole or only a part of the entire parcel or
tracte Al1 parcels lying in the county and required for the
same public wuse may be included in the same or separate
proceedingses at the option of the plaintiffs but the court
may consollidate or separate them to suilt the convenience of
the partiess when-appliieation--for-—~the--cendeanotion—-of--o
right-sf-nway——for-the-purposes-of-sewerage—+s-made-on-behatf
of-~a~-settienent——or—a——town-—or--a-——cetntyy—=the---coanty
comminsianers—af-the-county-may-be-mamed-as-praintiffe
+6447) if a sandy stratums or formation suitable for
use as an underground natural gas storage reservoir is
sought to be appropriateds a description thereof and of the
land in which It is alleged to be contained and a
description of all other property and rights sought to be
appropriated for use in connection with the appropriation of
the right to store natural gas in and withdraw natural gas
from such reservoirs In additiony the complaint shall state
facts showing that the underground reservoir is one subject
to appropriation by plaintiff; also stating that the
underground storage of natural gas in the 1and sought to be
appropriated is in the public interesti that the underground
reservoir is suitable and practicable for natural gas
storage; that the plaintiff in good faith has been unable to
acquire the rights sought to be appropriated hareunder and a

statement that the rights and prepercty sought to be
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approariated are not prohiblited by law; and in additionsy the
complaint must bDe d&ccompanied by a certificate from the
board of oil and aas conservation as set forth in
B2-10-304e"

Section 6. Section 70-30-206y MCAy is amended to read:

"T0-30-206. Powers of court - preliminary
condaanation ordere (1} The court eer-judge has power tol

{a} regulate and determine the place and mamner of
making the connections and crossings and enjoying the common
uses mentioned in 79-30-103(1){e) and of the occupying of
canyonse passesy and defiles for railroad purposess as
permitted and regulated by the 1aws of this state o} of the
United States; ar

{b) deternine—whether-ar-apt-the-—gse-—for--which—the
property—is-sought-to-be-approprinted-i+s-s-pabiic-use-within
the-mesning-of-the-taws-of-this—-states lipit_Lthe interest io
ceal_gedpsciy sought o be apordpciated.if in.the apinion of
ihe_court. tbe interast.sought’ls not pecessarys

ter-~timbt--—the——anount--af--preperty--sought-——se-~be
sppropriated~if-in-the-opinion-of ~the--eouret—-or--judge--th=
quuntit1—sanght-to—he-eppropr+ated*+s-net~neeesssryi

{2) If the court or--jaodge is satisfied from the
evidence presented at-the-hearing-provided-for-in--¥8-36-204
that the public +nteresers--require intgrest reguires the

takiny of such #ends jpteresti_in_geal .property and that the
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facts necessary to be found before condemnation appaars it
er-+h+ must forthwith make and enter a preliminary
candemnation order that the condemnation of the Fand-or
ether jpnterést_in real property may proceed in  accordance
with the provisions of this chapter.

(3) If the property sought to be appropriated is a
sandy stratume or formation suitable for use as an
underground natural gas storage reserveir and the existenca
and sujtablility of it for such use has been proved by
plaintiff upon substantial evidences the order of the court
sr~-jodge shall direct the commissioners to ascertain and
determine the amount t6 be paid by the praintiff to each
person for his interest in tha property sought to be
appropriated for use as such underground natural gas storage
resarvoir andsor as the annual rental for the use of such
underground gas storage reservoir and for the use of so much
of the surface as is required in the operation of the
underqround qas storage reservair and for the wuse in
conneztion with the creations operationsy and maintenance
thereof and for all the native gas contained in said
reservoir as compensation and damages by reason of the
appropriation of such property. Howevers the amount to be

paid for such native gas and all thereof shall be no less

~than the market va2lue of such gase The court shall appoint

three personsy qualified as experts and recommended as such

-8~ HB 825
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by tye board of oil and gas consarvationy to assist and
advisz the commissioners In determining the compensation and
damages to be paid by plaintiff to each person for bhis
intereast in the praperty sought to be appropriateds and the
fees and expenses of such persons s$hall be chargeable as
costs of the proceedings to be paid by the plaintiff."
5ection Te Section 70-30-20Ty MCAy is amended to read:
"70~30~20T« Appointment of commissioners -
qualifications -— affidavite (1) immediaveby-upon—making-ond
entering-the-prelininary-condempation-ordery-the-judge—mnuse
meet—~nith——tire~-respective--parties--or—-their-atterneys-of
record-~for-——the---purpose---ef--—appeinting---condemnation
conmdisionera——to——asecertoin-—and-deternine—the-smount~to—be
pavd-by~+~the~-plretntff-—to--each--onner--or~—other--persons
tnterested--in--sach-property-py-reason—of-the—appropriation
af-3ueh-prepereys——Fhe-appeintaent--of Witbhin. 1€ _days _of
eptry._uf__a__prelivioacy.. condemnatien.ordars.the_defendant
shall.file_ a.statement of bis clais of Just compensatiooa.lf
withio 20 days of_serxite of .defendant®s claim oplaintiff
fails.__te - gcce@t __the claima fhe..court musi _appoint
condemnation commissionars and the commission hearing may be
waived by written consent of both partiase in which case the
proceading shall be conducted in the district court as if
the case had been appealed from an award by such

commissionersa
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{2) ¥The court must thereupon appoint three qualifieds
disintarested condemnation commissionerss unltess appointment
has bean waived. fne of such commissioners shal) be
nominated by the party or parties plaintiffe One of sech
commissioners shall be nominatad by the party or parties
defendant. The third commissioner shall be the chairman and
shall be noainated by the two commissionars previously
nominateds Howevery If said two commissioners fail toc make
such cholce at the time of their appointments then such
nomination shall be made by the presiding judges

{3) Each commissioner shall possess the Ffollowing
qualifications:

{a} a citizen of the United States and over 13 years
of age;

(b} that he is not wmore than 70 years of agej;

{c) that he is in possession of natural faculties, of
ordinary intelligences and not decrepit;

{ag) that he is possessed of sufficient knowledge of
the English language;

(e} that he was assessed on the last assessment roil
of a county within the judicial district In which the action
is pending;

{f) that he has not been convicted of malfeasance in
office or any felony or other high crime;

{g) that he is not related within the sixth degrae to

=-10=- HB 825



oW N

W

10
11
12
13
1%
15
16
17
18
19
20
21
2z
23
24

25

HB 2825702

any party;

(h) that he does nat stand in the relation of guardian
and warde master and servants debtor and creditors or
principal and agent or partner or surety as to any partye.

{4} At the time of such meeting and nominationsy there
shall be filad with the court by each nomineting party or
judqe an affidavit of the person sc nominated stating
sutsstantially as follows:

(a) that he has formed no unqualified opinion or
belief as to the compensation to be awarded 1In the
proceeding or as to the fairnass or unfalrness of the
plaintiff*s offer for the 1lands and iwmprovements of the
defendantss

{b} that he has no enmity against or bias in favor of
any party and has not discusseds communicatedy or overheard
or read any discussioh or communication from asy party
relating to walues of the lands in questién or the
compensation offereds desandeds or tO be awarded;

(c) that if selected as a condemnation commissionery
he is Willing to sarve and will well and truly try the
issues of compensation and render a true decision accaording
to the evidence and in compliance with the instructions of
the courts;

{d) that he will not discuss ths case with anyone

exceapt the other commissioners untit a decision has been
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filed with the court.”

Section 8, Section T70-30-308¢ MCAy is amended to read:

"70-30-308. How payment made -- execution or annulment
for nonpayment. (1) Payment may be made to the defendants
entitled theretos or the maoney may be deposited in court for
tha defendants and be distributed to those entitled thereto.
Howevars at the option of the defendantss payments may be
pades

{a} +f-o-Ffee-simple-interest-in-the--defendantin——tand
+s--e¢mkeny on an annual basisy utilizing the instaliment
contract method; of

() if other land |Is reasomably available and the
plaintiff consentsy by means of a land exchange between the
defendants and plaintiffs if the land to he provided by the
plaintiffs In the exchange is of equal or more value than
the land being condemnedes or

tefy~~if-an-eazenent ~over—-—or-+through~-the--defendantst
preperty-—is--involvedy-in-either-a-single-paymnent-ar-imnot
more—than-five-consecutive-ammusl-instetimentss -

{2) iIf the money be not S0 paid or depositady the
defendants may have axecution as in civil casesy and if tha
money cannot be made on executicny the court or-judges upon
a showing to that effects must set aside and annul the
entire proceedings and restore possession of the property to

the defendant if possession has been taken by the

=12~ HB 925
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plainti Ffe®

$ection 9« Section T0-30-309s MCAy is amended to read:

*T0-30-309« Final order of condemnation -— contents --
vesting upon filinge (1} Hhen payments have been made and
the bond given, if the plaintiff elects %o give ones as
required by T0-30-307 and TO~-30-308+ the Court or—judge must
make a final order of condemnations which must describe the
property condemned and the purpoeses of such condeanations

{2} A copy of the order must be filed in the office of
the county clerk and recordery and thereupon the property
described therein shall vest iIn the plaintiff for the
purposzs therein speclified."

Section 10« Section 70-30-311y MCAy |Is amended to
reads:

*T0-30~311. Putting plaintiff in possessions (1) At
any tine after the filing of the preliminary condemnation
order or after the report and assessment of tha
commissioners have been made and fited In the <¢onurt and
either Dbefore or after appeal from such assessment or from
any otner order or judgment in the proceedingsy the court or
any-jidge——thereosf-—ae-~chambers upon applicatien of the
plaintiff shall have power to make an order thats upon
payment into court for the defendant entitled therato of the
amount of compensation claimed by the defendant in his

answer upder 10-30-207 or the amount assessed either by the
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commissionars or by the jury+ as the case may bey the
plaintiff be authorized:

{a} if 8lready in possession of the property of such
defendant sought to be appropriatedy te continue in  such
possession; or

{b) if not |in possessiony to take possession of such
property and use and possess the same during the pendgncy
and until the final conclusion of the proceedings and
Titigation and that all actions ang pruceedings égainst the
plaintiff on account thereof be stayed until such time.

{Z} Howevary where an appeal is taken by such
defendant, the court er-judge mays in its er-hits discretions
require the plaintiff before continuing or takina such
possessiony in addition to paying inte court the amount
assessads to give bond or undertaking with sufficient
sureties to be approved by the judge gourt and to be in such
sum a3 the court sr-jodye may directe conditioned to pay the
daefendant any additional damages and costs over and above
the amount assesseds, which it may finally be determinea that
defendant is entitled to for the appropriation of the
propsrtyy and all damages which defendant may sustain if for
any cause such property shall not Dbe finally taken for
publict uses.

{3}y The amcunt assessed by the commissioners or by the

jury on appeals as the case may beay shall be taken and

—tg4- HB B2%S
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considered, for the purposes of this sectiony huntil
reassessed or changed in the further proceedingss as Just
compensation for the praparty appropriated; but the
plaintiffy by payment into court of the amount claimed in
the answer or the amount assessed or by giving security as
above provided, shall not be thereby prevented or precluded
from appealing Ffrom such assessment but may appesl in the
same nanner and with the same effect as if no money had been
depasited or security qgivens In all cases where the
plaintiff deposits the amount of the assessment and
continues in possession or takes possession of the prapertys
as herzin provided, the defendant entitled thereto, IF there
be po dispute as to the ownership of the propertys may at
apy time demand and receive upon order af the court all or
any part of the money so deposited and shall not by such
demand or receipt be barred or precluded from his right of
appeal from such assessment but mays notwitihstandings take
and prosecute his appeal from such assessment; provided that
if the amount of such assessment is finally reduced on
appeal by elther partyy such defendant who has received all
or any part of the amount deposited shall be liable to the
plaintiff for any excess of the amount so received by him
over the amount finally assesseds with legal interest on
such a2xcess from the time such defendant received the woney

deposi teds and the same may be recovered by actions and
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provideds furthers that upon any appeal from assessment by
the commissioners to a jurys the jury may find a less as
well as an equal or greater amount than that assessed by the
commissioners; and provideds furthery that the court shall
not order the delivery tu any defendant of more than 75% of
the money deposited on his actount except wupon posting of
bond By such defendant equal to the amount in excess of 75%y
with sureties to be approved by the courty to repay to the
plainti ff such amounts withdrawn 35 are in excess of his
final award in the proceedings."

Section 1l. Section T0-30-313y MCAy is amended to
reads

"T0-30~313. Current fair market value. Current fair
narket value 1is the price that would be agreed to by a
willing and informed sellar and buyers taking into
considerations but not limitad tos the following factors:

{L) the highest and best reasonably avaliable use of
the-praperty and its value for such uses__qrowided .currenot
use.@y¥_got.be_presumed to he the highest.and hest uyse;

(2) the machinery, equipments and fixtures forming
part of the real estate taken; and

(3) any other relevant factors as to which evidence is
offereda"

NEW SECTIONs Section 12+ Repealere. 5Sections T0-30-Z04

and 70-30-205y MLCAs are repealeds

-16~ HB 825
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NEW_SELTIIOHs Section 13s. Saving clauseas This act does
not affect rights and duties that maturedy penalties that
were incurredy or proceedings that were begun prior to the
effective date of this acte.

-End-

-17- HB 825
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HOUSE BILL NOa. 325
INTRODUCED BY JACOBSENs BERTELSENs BARUANOUVE, KEMMES
OCHSNERy DONALOSONy REAMs SOLBERGy BACHINI,
ASAYy SHONTZI+ SCHYEe THOFT

A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY REVISE THE
EMINENT DOMAIN LAWS; AMENDING SECTIONS 36-36-384y—F0-~-36-~102y
F78=38~11@vy———F0-30=11 3y~ ~—F0-238<20}——~~-FHROUEH~-~~-~-10~-36—203y
#4«36-205y~~~F8=380=20Fy~=~F0~30-I301v—-F8=30-3829y~-~F0~30~I 04y
F0-36-300-FHROHWGH-F 638310y —AND~F0=38-33y~-MEA L —~-REPEALING
SEEF NS~~~ 69=1 I+ 04y———F0=30=1 84y~ ~~F0=30-R Oy ———F@~28=-206y
F=39=335¢=F0=30~331y=F0=-30~TF2}y-F0=38=3 22 p~ B3R~ B=PH L ~FHROVEGH
82-2-212y——bi~2-221~-FHRIYGH-0 2 -2~ 2B 4 y—AND—G2~20~F30L~FHROUGH
B2=10~385v—MEAT~ANO-PROVEDING~AN-~EMHEOIAFE~~EFFEEFEVE~~BATE
10-3Q=10%s___ 70=30=111s____ 70=30-201__ THROUGH . 10-30-P03.
I10:30-206e_Tp=30-20%s_20:30-306s 70-302309, _J0-30-311.__AND
I0=30-333a . KCAZ REPEALIMG SECTIONS 70=30-20% AND F(-30-205s
MCA."

WHEREASy~-Fiete—Foy-chapter-=38y-—MEAy-~#s-=in--Reed-——of
revisions—and

HHEREASy~the~begistotare-finds—thet-the-rightsr-dutiesy
and--procedures-~set-—ont-—+n——this~—get-—aré-—fecteqsary—tn
+mptenent—the—provisions~of-Arttele-ify-section-29y-—0f-~tha

Hontana-Eonatitirtions

There are no changes in dt? gz5 '

be rerun.

THIRD READING

and due to length wi
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March 12, 1983

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 825 be amended as follows:

1. Page 3, line 21.

Following: "or"
Strike: "license"
Insert: "other interest"”

2. Page 4, line 4.

Following: '"taken,"
Strike: "it must appear"
insert: “the plaintiff nmust show by a preponderance of the evidence"

3. Page 4, line 11.

Following: " {4}"
Strike: remainder of subsection.
Inscrt: "

that an effort to obtain the interest sought to be condemned

was macde by submission of a written offer and that such offer was
rejected; ang"”

4. Page 5, line 2.
Fellowing: "thereon."
Strike: the remainder of line 2 through line 6.

5. Page 7, line 22.

Following: "er-3judge”
Strike: "is satisfied"
Insert: "finds and concludes"

6. Page 8, line 1.
Strike: 1line 1 through "appear"
Insert: "plaintiff has met his burden of proof under 70-30-111"

7. Page 9.

Following: line 6.

Insert: "(4) After a complaint as described in 70-30-203 is filed,
and prior to the issuance of the preliminary condemnation order, all
parties shall proceed as expeditiously as possible, but without
prejudicing any party's position with all aspects of the preliminary
condemnation proceeding including discovery and trial. The court
shall give such proceedings expeditious and priority consideration.

8. Page 13, line 25,

Following: 1line 24.

Strike: "answer"

Insert: ‘“statement of claim of just compensation”

9. Page 14, line 1l1.

Following: line 10.

Insert: "If the defendant fails to file a statement of claim of

just compensation within 10 days as specified in 70-30-207, plaintiff
may obtain a possession order provided for in this subsection subject
to the condition subsequent that a plaintiff's payment into court

shall be made within 10 days of receipt of the defendant's statement
nf c1aim. "



March 18, 1983

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 825 be amended as follows:

1. Page 3, line 21.
Following: "or"

Strike: "license"
Insert: "other interest"

2. Page 4, line 4.

Following: "taken,"

Strike: "it must appear"

Insert: "the plaintiff must show by a preponderance of the evidence
that the public interest requires the taking based on the following
findings"

3. Page 4, lines 11 and 12.

Following: " (4)"
Strike: the remainder of line 11 and line 12 in its entirety
Insert: "that an effort to obtain the interest sought to be condemned

was made by submission of a written offer and that such offer was
rejected.”

4, Page 4, line 13.
Strike: 1line 13 in its entirety

5. Page 5, lines 2 through 6.

Following: "thereon.”

Strike: remainder of line 2 through "complaint" on line 6.

Insert: "A summons served under this chapter must contain a notice
to the defendant to file and serve an answer. Within six months from
the date the summons is served, unless the court shortens or enlarges
that time for good cause, the court shall commence its trial on the
issue of whether a preliminary condemnation order should be issued"

6. Page 7, line 22.
Following: "er-3judge"

Strike: "is satisfied"
Insert: "finds and concludes"

7. Page B8, line 1.
Strike: 1line 1 through "appear"
Insert: "plaintiff has met his burden of proof under 70-30-111"

8. Page 9, line 6.

Strike: """ -

Insert: " (4) After a complaint as described in 70-30-203 is filed

and prior to the issuance of the preliminary condemnation order, all
parties shall proceed as expeditiously as possible, but without
prejudicing any party's position, with all aspects of the preliminary
condemnation proceeding including discovery and trial. The court shall
give such proceedings_expeditious and priority consideration.™"



Standing Committee Report H.B. 825
Senate Judiciary Committee

March 18, 1983

Page =-2-

9. Page 13, line 25.
Strike: "answer"

Insert: "statement of claim of just compensation"

10. Page 14, line 11.

Following: line 10

Insert: " (2) If the defendant fails to file a statement of claim of
just compensation within the time specified in 70-30-207, the plaintiff
may obtain an order for passession provided for in subsection (1),
subject to the condition subsequent that a plaintiff's payment into
court shall be made within 10 days of receipt of the defendant's
statement of claim."

Renumber: subsequent .subsections
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HOUSE BILL NO. 825
INFRODUCED BY JACGBSENy BERTELSENy BARDANOUVEs KEMMISe
OCHSNERy DONALDSONy REAMy SOLBERGy BACHINI+

ASAYy SHONTZs SCHYE, THOFT

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
EMINENT DOMAIN LANS: AMENDING SECTIDHS #6-30-18%1v-F0+36-18dy
FO=38-1 4 0y———F8=30=3i dy~uuF =3 420 L~ =« ~FHROUEH~~—-FO=3D-20 3y
F6-36—2 85y~ ~—F8~30-20F vy~ ~~70~38-301v——$0-30-382 9y ~—F0-36-30 4y
FO=30-308~FHASIOH- T 0=308~ 318y —AND=F8=30=313y~-NEAT—~REPEALENG
SEEFEINS—~=569=23~2 04y~~~ F8=30~ 1049~ -~FE=30-204y———F0-230-286y
F=30-395y-F8-38-321v-F6-38-321v~F0-38-322y-D2-2-203-~-FHROUBH
aité-iiit*-ﬁiﬁ2-22!-—¥HRBUGH-GE-E~EEﬁv-iﬂﬁ—ﬁi-ie-aei—¥ﬂﬁeuﬁﬂ
S2-28~3 85y~ MEAL—AND~PREV IDENG—AN--EMHEDEAFE~-EFFECTFIVE-~BAFE
20230=10%s __ 10-30=111s.__70=30-20%___IHBOMGH _ T0-30-203s
10230:206,.70-302207s J0=-30-3082.10=30-30%s__70=30-211,__AND
210-30=313a  MLAG _REBEALING SECTIONS. 10:30-204 AND 70=30=2052
MCA.*

HAEREASy—T+e} e-Foy-chapeepr—30y--MEAy-—is-—in--need--of
revisiont—and

WHEREASy-the—tegistature-finds-that-the-rightav-dutiesy
and--procedares—-set-—ogut-—in-—this--dct-—ofe-~necassapy—te
*mptement-the-provistons-of-Areiete—iiy-geetion-29y-~of-—the

Montana-Eenstitutiony
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FHEREFBREv-tt~ts-the-intent-of-the—tegistature-that-the
nee--af-the-power-of-entnent-domain—be-#imttad-to-tha-statey
+ts*puiitieai—subdivisionsr—and-eerée&n—othef-entitiesf-ehﬁt
the-power-of--sninent-—domatn-~-bé-—used-~for-—purposes--that
directty--benefie-—and--are~-avoitabie-~to—-the-publiet—thot
persons-whese-property-is-taken~be-aceorded-the-same——rights
and-~abh¥igations-~as——other-civii-+itigantesy-that-condemnors
nay-scquire-—onty—the-srniman-property-rights--necessory-—for
the--aublic——aee--inveived-and-must—pay-te-the-condemnse-the
vatne-af-the-property-as—detersined-by—ita-highest—ans--best
usey-and—thot-condemnors—huave-no-right-to-enter-the-property
sought~—to——be-~condemne d—=ant ¢+¥-a-court—deternines~that-the
exeretse~of ~the-right-of-eminent-domain--is~-proper--and--+n
accordance—-with——the--raquirepenty-of-Fitie-Foy-chapeer-30y

NEAy—as —amended-by-this-aety

Bt IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
rRefer to Intreduced Bill
{Strike everything after the enacting clause and lnsert;)
Section 1. Section T70-+30-104y MCAs i5 amended to read:
®#70-30~-10%4« What estates and rights in land may be
taken. The following Is a classification of the estates and
rights In lands subject to be taken for the public use:
{1) such estate of rights as may be necessary up to

and including a fee simple when taken for public buildings

-2= HB 825
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or grounds or for permanent buildings or for an outlet for a
flow or a place for the deposit of debris or tailings of a
mine or for the wining and extracting of oress metals, or
minerals when the same are owned by the plaintiff but
located beneath or upon the surface of property where the
title to said surface vests in others or for the underground
storage of natural gas by a natural gas public utility as
defined in 82-10-30l. When the appropriation is for the
undaerground storage of natural gass all of the rights title,
interesty and estate in the real property and in the subsand
stratum, Fformationy or reservoir so appropriated shall be
determinable and for all purposes terminate upon abandenment
or upon cessation For the period of 1 year of the use for
which the same was appropriatedy and thereupon tha ownership
of the residue of natural gas therein remaining shall
likewise vest in the then owners of such resarvolr spacee

{2) such estate or rights in the sﬁrface as are
necessary for a reservoir or dam and for the permanent
flooding that resultss up to the edge of the maximua pool of
the reservoirs;

(3) an easement: leaseholds or iicegse QIHER IHNYERESIs
for__sa..long__as__the_ interest is.oecessary. for the pucpase
described in the_coaplainta.or fee. sionle when taken for any
othsr use}

{4) the right of entry upon and occupation of tand and

-3= HB 825
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the right to take +therefrom such earth» gravelsy stoness
treesy and timber as may be necessary for some public uses™

Section 2. Section T70-30-]1l1y MCAy is amended to read:

"70-30-111, Facts necessary to be found before
condemnations Before property can be takeny rt-muse-appear
IHE_PLAISIIFE MUSY SuDM BY A PREPUNDERANCE OF THE_  EVIDENCE
IHAY._ _IHE_ PunlLIC _INTERESY REQUIRES THE TAKIMG BASED ON_THE
EOLLONING _ELNDINGS:

{l) that the use to which it Is to be applied is a use
authorized by law}

{2) that the taking is necessary to such use;

(3) if already appropriated to some public usey that
the public use to which it §s to be applied is a more
necessary public usesg

i%)__thot=a-resaspehie-gffort-to-purchase—the--groparty
xaazcaoushi-—sndocacwcitien-of feroyas-enda-sodorajtctedsonnd
I4a1 AN EFEORT IQ.0BTAIN THE INTERESI SOUGHT TQ BE CONDEMNED
MAS _MAQE _BY SUBMISSION OF A _WRITTEN QEFER. AND_ THAL.. SUCH
QEEER_MAS REJECTED. '

ta3=cehar-the-puhtis-—tatereas-renuieea-tha-takings”

Section 3. Section T0-30~201y MCAs is amended to read:

®70-30-201= Applicable rules of practice. Except as
otherwise provided in this chaptery the provisions of Fitie
Litles 25 and-.26s_.jocluding _the Hontaoa Bules of Ciwil
Prosedure_and the _Montana Bules.of Evidencgs are applicable

-y— HB 825
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to and constitute the rules of practice in the proceedings
mentioned in this chaptere.®

Section 4« Sectlon T0-30-202, MCA» Is amended to read:

#70-30-202. Jurisdiction and venue -~ complaint and
summons required. AVl proceedings under this chapter must be
brought In the dfstrlct court of the county in which the
proparty or some part thereof is sltuated. They must be
commenced by filing a complaint and jissuing 3 summons
thereons A=susmana=served-under-this-chapterzmuatosoatein-a
aotice-to-she-dafandant-te-file-apd-aerre-an-Anauer--to=cthe
iaus-cof-public-nscesstsy-and-fe-sppesr-and-ahow-couse=at-a
tigse—and=piace-apecifind-therein-uhy-the-propersy-—deaceibed
ahogid-cpet=-be=-condeaned=-atoprayad-for-jn-the-couptaint 4
SUMMONS _SERYED UNDER THIS CHAPTER _MUST CONTALN A _NOIICE. JO
Iog_ _OEEENDANT TO _EILE AND SERYE AN ANSHER. WITHIN & MONTHS
EBOM_IdE OATE _TYHE _SUMMONS X5 SERVEQs. . UNLESS. YUE. COURT
SHORYENS _OB__ENLARGES. . THAT _TIME_EOR_500D CAUSEs THE COURT
SHALL_ .COMMENCE XIS _TRJAL._ON. THE_ _ISSUE_OF WHEIHER . _&
BPRELIMINARY COMDEMNATION_ ORDER. SHOULD. BE ISSUFDA™

Section S. Section TO-30-2034 MCAe» is amended to read:

n70=30~203. Contents of complaint. The complaint must
cantain allege:

(1) the npame of the corporations assoclations
commissiony, or person in charge of the public use for which

the propaerty is soughtes who must be styled plaintiff;

=5= HB 825
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{2} the names of an ownersy mortgageess and
lienholders of record and any othar claimants of the
property of record, if knowny or a statement that they are
unknowns who must be styled defendants;

{3) a statement of the right of plaintiff;

{4} _statesants. . of  _each..of the facis oecessary. to.be
found in 10:-30-111i

t4915)1 if a right-of-way is soughty the complaint aust
stiow the locations general routes and termini and wsust be
accompanied with a map thereofe so far as the same is
involved In the action or proceeding;

¢5316) a description of each pteee-of-tond jptecast_io
ceal_pcoperty sought to be taken and whether the same
includes the whole or onty a part of the entire parcel or
tracte A1l parcels 1ylng in the county and required for the
same public use may be included in the same or separate
proceadingss at the aoption of the plaintiffs but the court
may consolidate or separate them to suit the coavenience of
the parties. when—applticatien—Ffor--the——condemnation—-of--u
right-of-way--for-ehe-purposes—of-sewerage-+s-made—on-behadf
of-—o--settienent-~af-—~a-——town-~or--a-—edufityy-—the~~—county
commissioners-of-the-county-may-be-named-as~plteintiffy

t+64(I) if a3 sands stratumy or forwmation suitable for
use as an underground natural gas stordage reservoir s

sought to be appropriatedes a description thereof and of the

-6- H3 325
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tand in which it is alleged to be contained and a
description of al) other property and rights sought to be
approariated for use in connection with the appropriation of
the right to store natural gas in and withdraw natural gas
from such reservoire In additions the complaint shall state
facts showing that the underground reservoir is one subject
to appropriation by plaintiff; also stating that the
underjround storage of natural gas in the 1and sought to be
appropriated Is in the public interest; that the underground
reservolr is suitable and practicable for natural gas
storage; that the plaintiff in good faith has been unable to
acquire the rights sought to be appropriated hereunder and a
statement that the rights and property Ssought to be
appropriated are not prohibited by law; and in additions the
complaint must be accompanied by a certiflicate from the
board of o©il and gas conservation as set forth in
82-10-304."

Section 6e Section 70-30-206, MCAy is amended to read:

*T0-30-206. Powers of court - preliminary
condemnation ordere (1) The court or-judge has power to:

{a)}) regulate and deterwine the place and wsannor of
making the connections and crossings and enjoying the commaon
uses mentioned In 70-30-103(1)(e} and of the occupying of
canyons+ passess and defiles for rallroad purposesy as

permitted and regulated by the Jaws of this state or of the
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United States: or

(D) detarmine-whether-ep-not-the--gse~-far-—-which-—~the
preperty-+s*sought-tu—be-appropf+ated-+9-o—pub!ée-u;e-d+th+n
the-meaning-of-the-Panus-of-this-statet linit the interest. io
real property. sougnt to be appropriated if Io the gainien of
the court the joterest sought. ls 0ot Neceisacys

fei-~tinde——the---amount--of--preperty--seught--to--be
appropriated-if~in-the~opinion-of-the-~court-—or--judge-—the
quantity=-sought-to-be-eppropriated—+is-not-necessarys

{2) 1f the court er--judge +e~—satisfied CINDS _AND
CONCLUDES from the evidence presented eat--the-—--hearing
provided-—feor—tn-78-30~20% that the public #nterescs-require
ilnterest requlres the taking of such ¥snds Intecrgst In _real
pragerty and that the foetsmecessary—to-be-found-sefore
condennation-eppenr PLAIMTIEE HAS MEY HIS__BURDEN. OF _EROOE
UNDER..70=30=11le it eor-he must forthwith make and enter a
preliminary condemnation order that the condemnation of the
}and--~sr-—other jpteresti _in resl property may proceed in
accordance with the provisions of this chapter.

{3) 1If the property sought to be appropriated is a
sands stratume or formation suitable for wuse as an
underground natural gas storage reservoir and the existence
and suitability of it for such wuse has been proved by
plaintiff upon substantial evidences the order of the <court

er--judge shall direct the commissloners to ascertain and

-B- HB 825
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determine the amount to be paid by the plaintiff +to each
person for his Jnterest In the property sought to be
appropriated for use as such underground natural gas storage
resarvoir andsor as the annual rental for the use of such
underground gas storage reserveoir and for the use of so0 much
of the surface as Is required in the operation of the
underground gas storage reservoir and for the use in
connection with the creations operations and maintenance
there>f and for all the native gas contained‘ in said
reservolr as - compensation and damages by reason of the
approor lation of such property. Howevers the amount to be
paid for such native gas and all thereof shall te no less
than the market value of such gasa The court shall appoint
three personss qualified as experts and recommended as Such
by the board of oil and gas conservations to assist and
advi se the commissioners in determining the compensation and
damaqes to be paid by plaintiff to each person for his
interest in the property sought to be appropriateds and the
fees and expenses of such persons shall be chargeable as
casts of the proceedings to be paid by the plaintiff.

L2)_ _AEXER._A_COMPLAINY AS _DESCRIBEQ._ IN _70-30-203. .15
EILEQ __aND__ _PRIOR. YO _YHE ISSUANCE 0OF THE_ _PRELIMINARY
LQHHEENAIIDH_._DBDEB;___ALL-__ZARIIES___SHALL,__ERDCEED__.AS
EXPERITIOUSLY _AS__POSSIBLEs BUT__WIIHOUI _PREJUDICING _ANY
PARXY!S_ _BOSIYTIONs _WITH _ALL__ASPECIS.  QOF THE  PRELLMINARY

e HB 825
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CONDESNATION _PROCEECING _IMCLUDING RISCOVERY AND IRIALs.IHE
COURT SHALL_GIYE SUCH PROCEEQINGS EXPEDITIOUS _AND_ _PRIORITY
CONSIDERATION."

Section T« Section T70-30-207¢ MCAs is amended to read:

®"T0-30-207., Appointment of commlssioners -
qualifications -~ affidavite. (1} Fmmediate}y-upon-making-and
entering—the-preltninary-esndemnation-ordery—the-judge——aust
weet~—with-—the--respective-~-parties——or--their-ateorneys—of
record--fopr==-the---purpese-——of-—~appeinting-—-condemnation
commiyvtonera—to——aster tain--and-determine-the-amount—to-be
paid-by-—~the-—pleintiff-—co——each--owner-—or——other--persons
interesated-—in——such-property-by-reason-of-the-appropeiation
of-aueh-propertyy-~Fhe-appeintment——of Jithin 10 _days _of
eatey. _of. 2 _prelimioacy _condeanation orders._the defsadaot
shall_file a.statewent of his.clajm of juit coapensatienas Lf
within_20.days_of service of. _defendant®s claim plaintiff
fails_ __to___accept.. the clajms_ the court  must. appoint
condernation commissioners and the commission hearing may be
waived by written consent of both partiesy in which case the
proceeading shall be conducted in the district court as f
the case had been appealed from an award by such
COMMISS ionarse

(2} The court must thereupon appoint three qualifieds
disintarested condemnatiaon commissioners, unless appointment

has peen waivede One of such commissioners shall be

-10- HB 825
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nomimted by the party or parties plaintiffe One of such
commissioners shall be nominated by the party or parties
defendants The third commissioner shall be the chairmen and
shall be nominated by the two commissioners previously
nominated. Mowevery if said two commissioners fail to make
such chojfce at the time of their appaintmenty then such
nomination shall be made by the presiding judge.

(3) Each commissioner shall possess the following
qualifications:

{(a}) a citizen of the Unitad States and over 18 years
of age;

fb) that he is not more than 76 years of age;

€c) that he ig in possession of natural facultless of
ordinary Intelligences and not decrepit;

{d) that he is possessed of sufficient knowledge of
the English lanquage;

(e) that he was assessed on the last assessment roll
of a county within the judicial district ¥in which the action
is pending;

{f) that he bhas not been convicted of malfeasapce in
office or any felony or other high crime;

(g} that he is not related within the sixth degree to
any party;

(h) that he does not stand in tha relatlion of guardian

and wards master- and servants debtor and creditors or
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princlpal and agent or partner or surety as to any party.

{4) At the time of such meeting and nominationssy there
shall be filed with the court by each nominating party or
judge an affidavit of the person so nominated stating
substantaally as follows:

{a) that he has formed no unquatifted opinion or
belief as to the compensaticon to be awarded in the
proceeding or as to the fairness or unfairness of the
plainti FF*s offer for the 1lands and improvements of the
defendants;

{b) that he has no enmity against or bias in favor of
any party and has not discussedy communicated, or overheard
or read any Jdiscussion or comaunication from any party
relating to values of the 1lands Iﬁ question or the
compensation offereds demandeds or to be awardedj

{c) that if selected as a condemnation commissionery
he is willing to serve and will well and truly try the
issues of compensation and render a true decision according
to the evidence and in compliance with the instructions of
the court;

(d) that he will not discuss the case with anyone
except the other commissioners until a decision has been
filed with the courte"

Section Be. Section 7T0-30-308s MCAy is amended to read:

*70-30-308. How payment made =—- execution or annulment

~-12- HB 825
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for nonpayment. (1) Payment may be made to the defendants
entitled theretos or the money may bhe deposited in court for
the defendants and be distributed to those entitled thereto.
Howevers at the option of the defendantses payments may be
made:

{a} +fF-a-fee—aimple-interese—in-the--defendantis-~tand
+s--¢akeny on an annual basisy utilizing the instaltment
contract method; or

{b) if other 1and |Is reasonably available and the
plaintiff consents, by means of a land exchange between the
defendants and plaintiffs if the land to be provided by the
ptaintiffs in the exchange is of equal or wore value than
the 1and being condemnedtas or

fey-—tf-an-easenent-over-—or--through--the--defendontas
proper ty-—¢s——involvedy-in-etther-a-singie-paynent-or—in-not
wore-than—fve-cansecutive-annnat-instalimentss

{2y If the money be not so paid or depositedy the
defendants wmay have executlion as in civil casesys and if the
money cannot be made on executions the court er—judge, upon
a shwing to that effecty must set aside and annul the
entire proceedings and restore possession of the property to
the defendant if possession has been taken by the
pltaintiff."

Sectlon 9. Section 70-30-309s MCAs is amended to read:

*70-30-309. Final order of condemnation — contents --
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vesting wupon filinge (1) When payments have been made and
the bond giveny IFf the plaintiff elects to give ones as
required by 70~30-307 and 70~30-308s the court er—judge must
make a final order of condesnations which must describe the
property condemned and the purposes of such condemnations

(2) A copy of the order must be filed in the office of
the county clerk and recorders and thereupon the property
described therein shaIl. vast in the plaintiff for the
purposes therein specifiode"

Section 10. Section T0-30-311, MNCA, Is amended to
read:

"T0~-30-311. Putting plaintiff in possessions (1) At
any time after the filing of the preliminary condemnation
order or after the report and assassment of the
commiss ioners have been made and fifed in the court and
either before or after appeal from such assessment or from
any other order or jJudgment in the proceedingsy the court or
any-jadge--thereof-~at-—-chambers upon application of the
plaintiff shall have power to wmake ap order thats upon
payment into court for the defendant entitled thereto of the
amount of compensation claimed by the defendant in his
answer SIATEMENT OF CLAIM _QOF _JUSI .COMPENSAIION uoder
I0=30:-207 or the amount assessed either by the commissioners
or by the jurys as the case may bes tha plaintiff be

authori zed:

-~ = HB 825
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(a) if already in possession of the propertf of such
defendant sought to be appropriateds to continue jin such
possessions or

() if not In possessiony. to take possession of such
property and use and possess the same during the pendency
and until the Ffinal conclusion of the proceedings and
titigation and that all actions and proceedings against the
plaintiff on account thereof be stayed until sSuch time.

{2)__XE__IHE.  DEERNDANY _fAILS YO _EILE_A SIATEMENI QF
CLall QE_JUST COMPENSATION _WITHIN _THE _TIME _SBECIFIEQ_ . IN
20-30-207s  IHE_BLAINILIEE _MAY OBIAIN_AN_QROER EQR-POSSESSION
CRQYIDED _EOR_IN SUNSECTION.L1)s. SUBJECT 10 _IHE  LONDXIION
SUBSEQUENT _THAT A  _PLAINTIEE®S PAYMENT INIO COQURT SHALL. BE
MADE WITHIN 1Q DAYS OF BECEIPI_QE_INE DEEENOANTIS _STATEMENK
QE_CLALIN,

$+2342) Howevers where an appeal is taken by such
defendants tﬁe court er-judge mays in its or-hta discretions
require the plaintiff before continuing or taking such
possesslony in addition +to paying iato court the amount
assesseds to give bond or unpdertaking with sufficient
sureties to be approved by the judge gaurt and to be in such
sum as the court er-~judge may directy conditioned tolpay the
defendant any additional damages and costs over and above
the amount assessedy which It may finally be determined that

defendant is entitled to for the appropriation of the
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propertys and ail déuages which defendant may sustain if for
any cause such property shall not ‘be finally taken for
public usess

¢33(4) The amount assessed by the coamissiaoners or by
the jury on appealy as the ca2se may bey shall be taken and
consideredy For the purposes of this sectione until
reassassed or changed in the further proceadingss as just
compensation for the property appropriated; but the
plaintiffy by payment into court of the amount cialned in
the answer or the amount assessed or by glving security as
above providede shall not be thereby prevented or precluded
from appealing from such assessment but amay appeal in the
same manner and with the same effect as if no money had been
deposited or security given. In all cases where the
plaintiff deposits the amount of the assessment and
continues in possession or takes possession of the propertys
as herein provided, the defendant entitled theretoy if there
be no dispute as to the ownership of the propertys may at
any tine demand and receive upon arder of the court all or
any part of the money so deposited ang shall not by such
demand or receipt be barred or precluded from his right of
appeal from such assessment but mays notwithstanding, take
and prosecute his appeal from such assessment; provided that
if the amount af such assessment is finally reduced on

appeal by either partys such defendant who has received all
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or any part of the amount deposited shall be Viable to the
plaintiff for any excess of the amount so received by him
over the amount finally assesseds with 1legal interest on
such excess from the time such defendant received the money
deposi teds and the same may be recovered by actioni and
provideds furthery that upon any appeal from assessment by
the commissioners to & jurys the jury may find & 1less as
well as an equal or greater amount than that assessed by the
commissioners; and provideds furthers that the court shall
not order the delivery to any defendant of more than 75% of
the wnoney deposited on his account except upon posting of
bend by such defendant equal to the amount in excess of T5%»
with sureties to be approved by the courtsy to repay to the
plaintiff such amounts withdrawn as are in excess of his
final award in the proceedings.™

Section 11« Section T70-30-313. MCA, is awended to
read:

"10-30-313. Current fair market value., Current fair
market value Is the price that would be agreed to by a
willing and informed seller and buyers taking into
considerations but npot limited tos the following factors:

{t) tha highest and best reasonably available use ef
ehe--preperty and its value for such usep _provided current
use_may_ook_be vresumed. fo.be the bighest _and. best use;

{2) the machinerys equipments and Ffixtures forming

=17- HB 82%
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part of the real estate takeni and

{3) any other relevant factors as to which evidence is
offered.™

NEMW _SECTI(ONa 5Section 12. Repealer. Sections 70-30-204
and T0-30-205¢ MCAy are repealed.

NEW_SECIIONa Section 13« Saving clause. This act does
not affect rights and duties that matureds penalties that
were incurredy or proceedings that were begun prior to the
effective date of this acte.

-Eng-

-18- H3 825



April 8,‘1983

FREE CONFERENCE COMMITIEBE: - rreretrmrrenirerirereensiseerrressmeraeesimessians 19 e,
ON HOUSE BILL 825
(Report No. 1, 8:00 A.M.)

Mr. Speaker:

We, your Free Conference Committee on House Bill 825,
met and considered:
s
Senate Judiciary Committee amendments cf March 18, 1983.

We recommend as follows:

_ That the House accede to Senate Judiciary Committee
- 5. amendments of March 18;

That House Bill 825 be further amended as specified in
Clerical Instructions 1 and 2; and

That this Free Conference Committee report be adopted.

~

CLERICAL INSTRUCTIONS FOR REFERENCE COPY (SALMON)

1) Page 5, line 17
Following: "COURT"
Insert: ", sitting without a jury,"

2) Page 10, line.3

Following: "CONSIDERATION."

Insert: "The preliminary condemnation proceeding shall be
tried by the court sitting without a jury."

CR THE USE FO?ﬁE;ﬁ_gEEATE
| QER D YA

S Chairman.
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HOUSE BILL ND. B82S
INTRODUCED BY JAUOBSENe BERTELSENs BARDAMOUYEs KEMMIS»
OCHSKER+y DONALOSONe REAM: SOLBERGy BACHINIY

ASAYy SHONTZy SCHYE» THOFT

A BILL FOR AN ACT ENTETFLED: “AN ACT TO GENERALLY REVISE THE
EMINENT OUMAIN LAMWS; AMENDING SECTIONS 76-30-181ivy-78-30-1082y
76~38-118vy~~-F8-38~14} v-—-$0-38=202 -~ - FHROU O ———FB—30—203y
F0-30-2059y~—~-F0=38+20Fv———38-30-381v——F8+30-302 v~ F0-36~304y
F0-36~308-FHROUSH-¥8+-39-319v-AND-TB~38~31FIv——HEAT——REPEALING
SEETFIONS~~-69-33 =204y ~-—FO-30~1 34 y——F8-30-284y~—~TB~3I0-286Y
F=30-3645y-F0=-30—3+1v~16-38-324v-30-39~322y-022-201--FrREBYGH
82-2=2 2y~ =R2=2~221——-FHROUGH-B2 -2~ 22 47— AND-82~16-301-FHREUEH
82183057~ MEAY-AND~PROVEDING~AN-~FMMEDEAFE-~EF FEEFEVE——BAFE
10-30-10%s _ 70=30-111s_ _  70-3D-201 _ THRQUGH. _ _70-30-203s
10-20-206s 70-30=207, T70-20-208s 70-30-309s _70-30-31], AND
10-30-313, MCA: BEPEALING SECTIONS T0-30~-204 AND 70-30-203¢
MCA. ™

HHEREASy~Frtte-FOr-chapeer——30y——MEAy—+a——in-—need-——of
revistong-and

WHEREASy-the—tegistoture-finda-that-the-rrghtay—dutiesy
sngd-—procedures-—9¢t-—ott-—in-—thia-~act-—-are—-necessary-—to
imptement-the-provisions—of-Articte-itv-seetion~-29y-—of--the
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FHEREFARE y~TE~Fs—the-intent-of-the-Legistature-that—tie
nae-—of-the-power-of-emitnent-domain-be-}imited-to-the—statey
Tt~ potiticat-subdivrisionsy-and-certain-other-entitiest-that
the-power—of--eminent-—domain—~be-—used--for--purposes--that
direekiy--penefit-—and--are-—avat+lobie——to-—the-pubiies-that
persons-whese—-property-+i~taken—-se-actorded-the-—same—-rights
and--ob+gations—as——ether—eivit-+irtigantat-that—condemnors
may-aeqdire—anty—the—mrnimum-property-rights——necessary-~—for
the- ~publie-~use——invotved-and-mast-poay—to-the-condeance-the
voalue—of-the-property-as-determined-by~ites~higheat-and--best
tset-ond-that-condennors-hove-no-right-to-enter—the-property
ssuqht——ko—-be-——condemned-—urt+i-a-court-determines-that-the
exereise—of-the-right-of-eminent—domasin—+s--preaper——and——+n
accordance——with—the--requirementa-eof-¥Fitie—Foy-chapter-3ay

HE Ay —as—amended-by-this—-asts

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Refer to Introduced 8ill
(Strike everything after the enacting clause and insert:)
Section 1. Section 70-3D0-104y MCAy is amended to read:
"70~30-104. what estates and rights in land may be
taken. The following is a classification of the estates and
rights in lands subject to be taken for the public use:
L) such estate or rights as may be necessary up to

and including a fee simple when taken for public buildings

-2~ HB 825
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or grounds or for permanent buildings or for an ocutlet for a
flow or a place for the deposit of debris or tailings of a
mine or for the mining and extracting of oress metalse or
minerals whon the same are owned by the plaintiff but
located beneath or upon the surface of property where the
title to said surface vests in others or for the underground
storage of natural gas by a natural gas public utility as
defined in B82-10-38l. When the appropriation is for the
underground storage of natural gase all of the righty title,
interesty and estate in the real property and in the subsand
stratums formationy or reservoir so appropriated shall be

detarminable and for all purposes terminate upon abandonment
of upon cessation for the period of 1 pear of the use for
which tha same was appropriateds and thereupon the ownership
of the residue of natural gas tharein remaining shall
likewise vest in the then ownars of such reserveoir spaces

{2) such estate or rights in the surface as are
necessary for a reservoir or dam and for the permanent
flooding that resultsy up to the edge of the maximum pocl of
the reservoir;

(3} an easementy leaseholds or }icemss OTHER [HIEREST.
for _so_.long . _as the jnterest is pecessary for ihe purpose
described in_the complaints or_fee simple when taken for any

other use}

{4} the right of entry upon and occupation of land and
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the right to take therefrom such earthe gravely stoness
treess and tiaber as may be necessary for some public use.”

Section 2. Section TU-30-11lly MCAs is amended to read:

"70-30-111le Facts necessary to be found before
condemnations Before property can be taken: tt-must-appear
IHE _PLAINILIFE MUST SHOMW BY A PREEONDERANCE OF _THE EVIDENCE
IHAT THE _PUBLLL INTEREST REQUIRES THE TAKING BASED N THE

EOLLOMING EINQINGS:

{1) that the use to which it is to be applied i$ a use
authorized by law;

(2) that the taking is necessary to such use;

{3) if already appropriated to some public wusesr that
the public use to which it is &to be applied is a wore
necessary public usew}

{4} that-e-resaonable-effare-to-purchoae-the-—praonerty
uaa=-3pught——and-—a-written-offer-uaz-asde-and-rejectade-and
IHAL AN _EFEORY TO ORTALM Tuf INTEREST_SOUGHT_TO _RBF CONOEMNED
MAS _MADE BY SUBMISSION OF A WRIVTEM OFFFR. AND_ THAT_ _3SULH
DEEEB_WAS REJELTEDS

tSf-~that-the-public-interest-requires-the-takingy"

Section 3, Section T0-30-20ly MCAsy is amended to read:

"70-30-201. Applicable rules of practices Exceot as
otherwise provided in this chapters the provisions of ¥Fitle
Titles 25 and_.26s__ including _the Montana Rules of Ciwil
Erocedure _and the Montana Rules of Evidences are applicable

—dh= HEB 929
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to and constitute the rules of practice in the proceedings
menticned in this chapter.®

Section 4. Section T0-30-202, MCAs is amended to read:

"70~30-202, Jurisdiction and venue -~ complaint and
summons requireds A1)l proceedings under this chapter must be
brought in the district court of the county in which the
property or some part thereof is situated. They must be
commenced by Filing a complaint and issuing a summons
thereon. A-gummopa-served-ander—thia-chapter-sust-cancain-n
notice-kto-the-defendant-to-fite-and-aecve-on-anawer--to--the
tasue--of-public-neeccazity-and-to-gppesr-ond-ahow-cause-at-e
timz-and-place-speeified-therein-why-the-property-—-describad
ahatid--pot--be_-eendesncd=-—na-prayed-for-in-tha-compiaint A
SUMMONS _SERYED UNDER_THIS CHAPTER MUST CONTAIN A NOIICE 10D
IuE__DEEENOQANE__IQ FILE AND SERYE AY ANSWEB WITHIN & HONTAS
EROM.THE_DATE _THE_ _SUMMONS I3 SERYEDs UNLESS THE _COURT
SMOSTENS OR__ENLARGES _THAT TIME FOR_GOQD CAUSE. THE COURTSs
SIITING WITHOUT A JURYs SHALL _COMMENCE ITS TRIAL ON _THE
ISSUE _OF WHETHER A PRELIMINARY. CONDEMNATIGN ORDER SHOULD BE
ISSUED.™

Section 5. Section 70~-30-203y MCA, is amended to read:

"70-30-203. Contents of coﬁplaing- The complaint must
etonta+n alleye:

(1) the name of the corporations associations

commissions or person in charge of the public use for which
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the property is soughts who must be styled plaintiff;

(2) the names of all cwnerss mortgageess and
lienholders of record and any other claimants of the
property of record, if knoWny or a statement that they are
unknowny who must be styled defendants;

[3) a statement of the right of plaintiff;

1%)__statesenis_of each of ihe facts necessary _to__be
found jn J0=30-111;

t4312) if a right-of-way is soughty the complaint must
show the locations general routes and termini and must be
accompanied with a map thereofy so far as the same |Iis
involved in the action or prcceeding; .

+5316) a description of each prece-of-tand interest in
real __.prgperty .sought to be taken and whether the same
includes the whole or anly a part of the entire parcel or
tract. A1l parcels lying in the county and required for the
same public use may be included in the same or separate
proceedingss at the option of the plaintiffs but the court
may consolidate or separate them to suit the convenience of
the parties. Hhen—-upp+ieat+on--For——the—eondemnotion-oﬁ-;
right—of-way—for-the-purposes-of-sewerage-is-nade-on--behaif
of--—a——scttieme b -—opr-—a-—town-——or-—a--gountyy——the--county
commiasiontri-pf—the-cotnty—may-pe-named-as-plaintiffs

t6347) if a sandy sStratume or formation suitable for

use as an underground natural gas% storage reservoir is

—-&= H8 825
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sought to be appropriateds a description thereof and of the
tand in which it is alleged to be contained and a
description of all other property and rights sought to be
appropriated for use.in connection with the appropriation of
the right to'siore natural gas in and withdraw natural gas
from such reservoirs In additiony the complaint shall state
facts showing that the underground reservoir is one subject
to appropriation by plaintiff; also stating that the
underground storage-of natural gés.in the land sought to be
appropriated is in the public interest; that the underground
reservoir is suitabla and practicable Ffor natural gas
storage; that the plaintiff in good faith has been unable to
acquire the rights sought to be appropriated hereundar and a
statement that the rights and property sought to be
appropriated.are not prohibited by law; and in additions the
complaint must be accompanied by a certificate from the
board of 0il and gas conservation as set forth in
82-10~304,"

Section &. Section-70-30-206s MCAy i5 amended to reads:

*7G~-30-206. Powers of court - preliminary
condemnation orders {1) The court er-jusge has power tot

{a) regulate anﬁ detarmine the place and manner of
making the connections and crossings and enjoying the common

uses mentioned In 70-30-103({1){e) and of the occupying of

canyons, passess and defiles for: railroad purposess as.
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permitted and regulatea by th; taws of this state or of the
United States; gr

{b) determine——-whether-——ar=—not~--the-use~for-uhich-the
preperty-i3-sneqht-to-be-approprioted —t3-a-pubt te-use—within
the-meaning—of-the-laws—of -thia-states limit the interest in
real _property sought to he gporopriated if io the opinign of
the court.the interest sought is not necessalys

tey-—+imit—~the-—amotunt-—of-—property-—seaght—--to———be
approprigted-—if-—in-~the--opinion-of—the-court-or-jodge—the
quantity-sought-to-be~appropriated-i+a-not-necessarys

(2) 1If the court er--judge +s—-satisfied EINDS__AND
GONCLUDES from the evidence presented et--the——hanring
provided—for-in-70-30-284 that the public interesta--requrre
intecest _reguires the taking of such dends jnterest. in real
propgriy and that the faees—necessary-—to—-be--faund--pefore
condemnation——appenr PLAINIIEF HAS MET WIS BURDEN _OF PROOE
UNGER. 70-30~111s it aer-Me oust forthwith make and enter s
pretiminary condesmation order that the condemnation of the
+and-epr—other jnterest_  jn real property may proceed in
accordance u;th the provisions of this chaspters.

(3) 1f the property scught to be appropriated is a
sand, stratumy, or formation suitable for wuse as an
underground natural gas storage resarvoir and the existence
and suitability of it for such use has been proved by

plaintiff upon substantial evidencey the order of the court

- TN HB 825
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er-judge shall direct the commissioners to ascertain -and
determine the amount to be paid by the plaintiff to each
person for his interest in the property sought to be
appropriated for use as such underground natusral gas storage
reservolr andsor as the annual rental for the use of such
underground gas storage reservoir and for the use of so much
of the surface as is required in the operation of the
underground gas storage reservoir and for the use in
connection with the creationy operationy and wmalntenance
thereof and for 3l) the native gas contained in said
reservoivr as compensation and damages by reason of the
appropfiation of such. propertye Howevery the amount to be
paid for such native gas and al) thereof shall be no less
than the market value of such gase The court shall appoint
three persaonsy qualified as experts and recommended as such
by the board of oil and qas conéervationv to assist and
advise the commissioners iﬁ determining the compensation and
damages to be paid by plaintiff to each person for his
interest in the property sought to be appropriateds and the
fees and expenses of such persons shall! be chargeable as
costs of the proceedings to be paid by the plaintiff.
L4)__AFIER__&_ COMPLAINI _AS _DESCRIBED IN 10-3Q-203 i
EILED. AND _PRIDR _JO THE_ ISSUANCE OF THE PRELIMINARY
CONDEMMATION _ ORDERs_ . ALL__ PARTIES __SHALL PROCEED _ AJ
EXPEQITIQUSLY . AS _POSSIBLEs BUT WITHOUT PREJUDEICING _ANY

—9- HE 825
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PARIY®S POSITIONe _WITH_ _ALL _ASPE{LYS OF THE _PRELIMINARY
CONDEMNALEON PROCEEDING INCLUDING DISCOVERY AMD TRiAl. _THE
LOURY _SHALY GIVE SUCH PROCEEDINGS EXPFDIVIOUS AND FRIORITY
CONSIDERATIONS THE PRELIMINARY CONDEMNAYION PROCEEDING SHALL
BE TRIED_BY FHE COURI_SIJTING WITHOUI A JURY."™

Section Te. Section 7T0-30-20Ty MCAes is awmended to read:

»70~30-207+ Appointment of commissioners -
qualifications —— affidavite {1} ZFmmediately-opon-making-and
anvering-—the-pret ininary-condennstion-ordery-the—judge—must
et —-with-the-—-respestive--partiey——or-—their——attorneys——of
record-~-for———the---purpose——eof-——appointing--condemnation
commTIsioners-to~aseertain-and-determine-the——anount——to-—be
pard--py-—the——plaintiff-—to—-cach——owner——or—other-persons
+ateresred-in-such-property-by—reason-of--the—apprepriation
of-~sueh-—prapertys—-—Fhe--appointment——of dWithio 10 days of
fotry of a preliminary <ondemnation_ _orders .the  defendaot
shall file a statement _of his claim of just compensations if
within 20 days of service of defendaot's claim nlaintiff
fails o _accept the claime the court _pust - appoiat
condemnation commissioners and the commission hearing may be
waived by written consent of both partiess in which case the
proceeding shall be conducted in the district court as if
the case had been appe$1ed from an award by such
comrissioners.

(2) The court must thereupon appoint three qualifieds

~10- HB 825
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disinterested condemnation commissioners, unless appointament
has been waiveds 0One of such commissioners shall be
nominated by the party or parties plaintiffe. One of such
commissioners shall be nominated by the party or parties
defendant.. The third commissioner shall be the chairman and
shall be- nomipated by the two commissioners previously
nomi nateds Howevery if said two commissioners fail to make
such choice at the time of their appointments then such
nomination shall be made by the presiding judge.

(3) £ach commissioner shall possess the following
qualificationss

{a) a citizen of the United States and over 18 years
of age;

{b) that he is not more than 70 years of age;

{c) that he is in possession of natural faculties, of
ordinary intelligences. and not decrepit;

{d} that he is possessed of sufficient knowledge of
the English language;

fe}) that he wds assessed on the last assessment roll
of a county within the judicial district in which the action
is pending;

{f) that he has not been convicted of malfeasance in
office or any felony or other hligh crimse;

fg) that he is not related within the sixth degree to

..any party;
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(h) that he does not stand in the relation of guardian
and wards, master and servants aebtur ang creditors ar
principal and agent or partner or surety. as to any partys

{4) At the time of such meeting and nominationss there
shall be filed with the court by each nominating party or
judge an affidavit of the person s0 nominated stating
substantially as follows:

{a} that he has formed no unqualified opinion or
belief as to the compensation to be 3warded in the
proceeding or as to the fairness or unfairness of the
plaintiffrs offer for the lands and improvements of the
defendants;

() that he has no enmity against or bias in favor of
any party and. has not discussedy cosmmunicateds of overheard
or fread any discussion or communication from any party
retating to values éf the lands in question or the
compensation offereds demandedy or to be awarded;

(c} that if selected as a condemnation coamissioners
he is willing to serve and will well and truly ¢try the
issues of compensation and render a true decision according
to the evidence and in compliance with the instructions  of
the court;

(d) that he will not discuss the case with anyone

except the other commissioners until a decision has been

filed with the court."

-12~- HB 825
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Section 8. Section TO-30-308s MCA+r is amended Lo read:

#T0-30-205. How payment made -- execution or annulment
for nponpayment. (1} Paywent may be made to the defendants
entitled theretoy or the money may be deposited in court for
the defendants and be distributed to those entitled thereto.
Howevers at the option of the defendantss payments may be
made:

(a) +f--a--fee-simple—interest-in-the-defendontrs—tand
+9-takeny on an annual basise utilizing the installment
contract method; gor

() if other Vamd is reasonably available and the
plainti ff consentsy by means of a land exchange between the
defendants and plaintiffs if the land to be pravided by the
plointiffs in the exchange is of equal or more  value than
the land being condemned+y o+ '

tej--if--an——easepent——aver——or-through—the-defendantss
propectey-is-tnvelvedy—in-either-a-singie—payment-or--in--not
sore—than—five-consecutive-annuat-instatimentss

{2) If the moaoney be not 350 paid or depositede the
defendants may have execution as in civil casess and if the
money cannot be made on executions the court or-judger upan
a showing to that affecty must sSet aside and annul the
entire proceedings and restore possession of_the property to
tha defendant if possession has been taken by the

plainti Ffa»
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Section 9. Section T0-30-309, MCAy is amended to read:

"70-30-309« Final order of condempation -—- contents ——
vesting upon filinge (1) When payments have been made and
the bond given, if the plaintiff elects to give oney as
reguired by 70-30-307 and 70~-30-3038, the court er—juodge must
make a final order of condemnation, which must describe the
property condemned and the purposes of such condemnpation.

{2Z) A copy of the order must be filed in the office of
the county clerk and recorders and thereupon the property
descriped tharein shall vest in the plaintiff for the
purposes therein specified.”

Section 10 Section 70-30-311y MCAy is amended to
reads:

"70-30-311l. Putting plaintiff in possession. (1} At
any time after the filing of the preliminary condemnation
order or after the report and assessment of the
commissioners have been wmade and filed in the court and
either before or after appeal from such assessment or from
any other order or judgment in the proceedingsy the court er
any--jodge--thereof--at-—chambers upon application of the
plainti ff shall have power to make an order thats upon
payment into court for the defendant entitled thereto of the
amount of compensation claimed By the defendant in his
amowes STATEMENL. OF  CLAIM_QF _JUST _COMPENSAIIGN under

I10-30-207 or the amount assessed either by the commissioners

-14- HB 825
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or by the ‘juryes as the case may bay the plaintifi be
authorized:

(ay if already in possession of the property of such
defendant sought to be appropriateds to continue in such
possassion; or

(b} if not in possessiony to take possession of such
property and use and possess the same during the pendency
and until the fimal conclusion of the proceedings and
titigation and that al) actions and proceedings against the
ptaintiff on accounf thereof be stayed until such times

12)__1f THE DEFENDANT FATLS  TO EILE & STATEMENL OF
CLAIM. OF  JUST COMPENSATION WITHiIN THF TIME SPECIFIED IN
10=30-20%s THE PLAINTIFF MAY OBTAIN AN QROER FOR _PQSSESSION
Elﬂ!lﬂin._Enﬁ..IH,_iunSECIIﬂﬂﬁwlilx_Suﬂigﬁl‘IﬂﬁIHE_LﬂﬂﬂIILDH
SUBSEQUENT THAT & PLAINTIFE®S PAYMENY INTD. COURT SHALL _RBE
BADE_ WITHIN 1O DAYS OF RECEIPT OF THE OEFENOANY®S STATEMENY
OF _LLAIMs

t2313) Howevers where an appeal is taken by such
defendanty the court or-juwdge maysy in its or-his discretionys

require the plaintiff before continuing or taking such

possessiony in addition to paying into court the amount -

assessedy to give bond or undertaking with sufficient
suretias to be approved by the judge Caurt and to be in such
sum as the court or—-judge may directs conditioned to pay the

defendant any additional damages and costs over and above
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tha amount assessedes which it may finally be determined that
defendant is entitled te for the appropriation of the

propertys and all damages which defendant may sustain if for

any cause such property shall not be finally taken For

public useses

3414} The amgunt assessed by the commissioners ar by
the jury on appealy as tha case may besy shall be taken and
considered, for the purpeses of this sectiony until
reassessed or changed in the further proceediagse as just
cowmpensation for the propearty appropriated; but the
plaintiffy by payment into court of the amount claimed in
the answer or the amount’ assessed or by giving security as
above providady shall not be thereby prevented or precluded
from appealing from sSuch assessment but may appeal in the
same manner and with the same effect as if no money had been
deposited or sacu;itf given, In all cases where the
plaintiFF deposits the amount of the assessment and
continues in possession cor takes possession of the propertys
as herein provided, the defendant entitled theretos if there
be no dispute as to the ownership of the propertys wmay ot
any time demand and receive upon order of the court all or
any part of the money so0 deposited and shall not by such
demand or receipt be barred or precluded from his right of
appeal from such assessment but may, nbtuithstanding' take

and prosecute his appeal from such assessment; provided that

~16~ HB 825



10
il
12
i3
14
15
148
17
12
19
20
Z1
2z
23
24

25

HB 0825/04

If the amount of such assessment 1Is finally reduced on
appeal by either partyy such defendant who has received all

or any part of the amcunt deposited shall be liabie to the

plaintiff for any excess of the amount so received by him

over the amount finally assessedy with legal interest on
such excess from the time such defendant received the money
depositedy and the same wmay be recovered by action; and
provideds Furthers that upon any appeal from assessment by
the commissioners to a jurye the jury may find a Yess as
well as an equal orf greater amount than that assessed by the
commissioners; and providedy furthery that the court shall
not ofder the delivery to any defendant of ware than 75% of
the money deposited on his account except upon posting of
bond by such defendant equal to the amount in excess of 75X,
with sureties to be approved by the courts to repay to the
plaintiff such amounts withdrawn as aore in excess of his
final award in the proceedings."

Section lle Section 70-30-313y, MCAsy is amended to
read:

#T70-30-313. Current fair market value., Current fair
market value is the price that would be agreea to by a
willing and informed seller and buyery taking into
considerationy but not limited tos the following factors:

{1) the highest and best reasonably available use of

the-praperty and its value for such uses _provided Curreont
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use may pot be.presumed to be the highest and pest use:

(2} the machineryy equipments and fixtures foraing
part of the real estate taken; and

{3} any other relevant factors as to which evidence is
offeredg."

NEW SECTION. Section 12. Repealer. Sections 70-30-204%
and 70-30-205s MCAs are repealed.

NEW _SECTIUNs Section 13« Saving clauses This act does
not affect rights and duties that wmatureds penalties ' that
were incurredy or proceedings that were begun prior to the
effective date of this acte.

~End=-
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