HOUSE BILL NO. 8lé

Introduced: 02/15/83

Referred to Committee on Judiciary: 02/15/83
Hearing: 2/21/83
Died in Committee
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INTRODUCED BY MA 7 /

A BILL FOR AN ACT ENTITLED: "AN ACT RESTRICTING THE
APPLICATION OF THE SEARCH AND SEIZURE EXCLUSIONARY RULE:
PROVIDING A PERSON WHOSE RIGHTS ARE VIOLATED DURING A SEARCH
OR SEIZURE WITH A CIVIL CAUSE OF ACTION FGR DAMAGES:
PROVIDING FOR A DISCIPLINARY ACTION AGAINST THE LaW
EMFORCEMENT OFFICER INVOLVED; AMENDING SECTIONS 2-9-104y

2-9-105¢ AND 456-13-302y MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SEM_SECTIIONs Section 1. Elimination of mandatory
search and seizure exclusionary rule. Except as provided in
46-13-302, evidence that is otherwise admissible may not be
excluded from any criminal proceeding on the ground that it
was obtained in violation of:

f1) the  fourth amendment to the. United States
coenstitutions

(2) section 10 or 11 of Article 1I of the Montana
constitution; or

{3) Montana statutory law relating to search and
seizurce

NEN_SEGCIION. Section 2. Civi? Tiabllity for illegal

searches and sejizures. (1) If a law enforcement officery
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whether states countys municipaly or otherwisey while acting
within the course and scope of his employsent or under color
of lawy makes a search or selzure in violation of the
person®s rights under the fourth amendment to the United
States constitutions section 10 or 11 of Article II of the
Montana constitutions oOr the statutes of MNontanas the
governmental entity employing the officer is liable to the
person for damagese. If the officer was grossly negligent,
acted purposely or knowinglys or acted outside the course or
scope of his employments he is jJointly and severally 1ljable
with the governmental entlity.

{2) It is not a defense to an action under this
section that the Search or seiiure rasulted from an illegal
act of the person whose rights ware violated or that the
person has been convicted of an offense relateds directly or
indirectlys to the search or seizure.

{3) (a) A person who prevails in an action under this
section may be granted damagess including but not limited
te:

{i) damages for injury to property;

{ii) damages for personal injurys including injury to
his reputationg

(ili) damages for mental or emotional distrassy not
exceeding 3100,000;

{iv) damages for Tloss of wagess loss of earning
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capacityy or loss of consortiums

(v} damages for vicolation of rights under the state or
federal constitution or state statutes;

Ivi) punitiwve or exemplary damagess not exceeding
$100,000; and

{vii) reasonable costs and attorney feese

{b} No damages may be recovered for injuries
proxinately caused by a plea of guilty to or a conviction of
an offense directly or Indirectly related to the itlegal
saearch or seizuraas

{c} The limitations on damages <contained In 2-9-104
and 2-9-105 do not apply to an action under this section.

{%) {2) The right of action granted by this section is
in addition to any other rights granted by this chapters
other statutes of this state, or federal law.

(b) This section does not affect the criminal
liability of any person arising out of an illegal search or
seizuree.

(5) An action may be brought under this section in
either the district court for the judicial district in which
the alleged viplation of a person’s rights occurred or in
the first judicial districte Any district court judge who
has oassed upon the sufficiency of any process involved in
the saarch or seizure or who has been involved in criminal

proceedings against a person who brings a suit under this
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sectisn is disqualified to sit and act on a cause of action
under this sSection except to arrange thne calendars to
transfer the action to another courts or to call in another
judge to sit and acte

{6) An action under this section is barred unless
commanced within 2 years after the alleged violation of the
person's rights occurred or within 1 year after the
violatian became known to the persons

t7) A final judgment against a qovernmental entity is
an ohligation of that entity and must be paid in the same
manner as any other claim against that entity.

NEW_SECTION. Section 3. Disciplinary action. {1) An
action may be commenced in either the district court for the
judicial district in which the alleged violation occurred or
in the first judicial district:

{a) to determine if a law enforcement offlcer or other
official has purposelys knowinglys or negligently committed
a violation of the fourth amendment to the United States
constitutiony section 10 or 11 of Article II1 of the Montana
constitutiones or the statutes of Montana in relation to a
searcn or seizure; and

{b) to seek personal disciplinary action or criminal
sanction against such officer or official for such violation
as praovided in this section.

(2) The action may be brought by the county attorney
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on his own determination and wmust be brought by the county
attorney whenever a verifled petition Is filed with his
office requesting that such an action ba broughte if the
petition establishes nrobable causes An action against a
nonelectad officer or official is a civil action subject to
the Montana Rules of Civil Procedure and punishable as
provided in subsection {%#). An action against an elected
officer or offliclial is a criminal action for official
mlsconduct punishable as provided in #&5-7~401, If the
county attorney fails to act on a petitions the petitioner
may file for a writ of mandamus to compel the county
attorney to take actione If the writ is issueds the
petitionzr shall receive from the county costs and attarney
fees incurred in securing the write

(3) It is a complete defense ta the action that the
law enforcement officer or other official acted in a
reasonable ‘goed faith belief that the search or seizure was
in compliance with the law.

{4y A nonelected 1law enforcement officer or other
official determined by a court to have acted purposelys
knowinglys or negligently In violation of ¢the fourth
amendment to the United States constitutions section 10 or
i1 of Article II of the Montana constitutiony or the
statutes of Montapa in relation to a search or seizure must

be disciplined as follows:
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{a) uUpon the Ffirst occurrences he must be suspended
without pay for 30 dayse

(a} Upon the second occurrencey he must be dismissed
and may not be rehired.

{5) If a county attorney is the subject of a petitions
the attorney qeneral? shall bring an action under this
sectiony subject to the provisions of subsection (2).

{6} A prior action under [section 2] or any other
state or Ffederal statute does not bar an action under this
sectiona

Section 4. Section 2-9-104y MCAy is amended to read:

n2-9-104. Limitation on governmental liability for
damayas in tort -- petition for relief in excess of limits.
(1) =iehmer Except as. provided in (secticn. 2)s_ geirher the
states 3 countyy, municipatityy taxing districte nor any
other political subdivision of the state is liable §n tort
action for:

(2} noneconomic damages; or

{b) economic damages suffered as a result of an act or
omission of an officers agents or employee of that entity in
excess of $300,000 for each claimant and $1 miltlion for each
ocCurrences

{2) The legisiature or the governing body of a countyy
municipality, taxing district, or other political

subdivision of the state mays in its sole discretione
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authorize payments for noneconomic damages or economic
damages In excess of the sum authorized in subsection (1}(p)
r bothy upon petition of plainti
following a final judgwente. No insurer is liable for such
noneconomi ¢ damages or excess economic damages unless such
insurer specifically agrees by written endorsement to
provide coverage to the governmental agency involved in
amounts in excess of the limitation stated in ¢this section
or specifically agrees to provide coverage for noneconomic
damagesy In which case the insurer may not claim the
benefits of the limitation specifically waived.®

S2ction 5« Section 2-9-105y MCAs is amended to read:

*2-9-105« State or other governmental entity immune
from =2xemplary and punitive damagese The state and other
governmental entities are immune from exemplary and punitive
damagess_excent_ as _pcoxided. in_ {seqtign.Z2])."

Section 6e Section %46-13-302, MCAe is amended to reads

"46~13-302. Motion to suppress evideace illegally
sejreds (1) A defendant aggrieved by an unlawful search and
seizures may move the court to suppress as evidence anything
so obtained. The motion shall be in writing and state facts
showing wherein the search and seizure were unlawfule.

{2} The motion shall be made before trial wunless for
goad cause shown the court shall otherwise directe

€3) The defendant shall give at least 10 days® notice
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of such motion to the attorney prosecuting or such other
time as the court may directsa The defendant shall serve a
copy 2f the notice and mpotion upon the attorney prosecutings

(4) If the allegations of the motion state facts which
if true show that the search and selzure were unlawfuls the
court shall conduct a hearing into the merits of the motion.
The burden of proving that the search and seizure were
untawful shall be on the defendant.

(2)..Ihe soticn.sball be granted only upon a finding by
the_court_tbat:

fal__the search and_ selzure_were._unlawfuli_ang

{b)l__the protection of rights guaraonteed by the fourth
amgodwent..to _the _United _States constituticos Article Ila
section. 10 or_ll:.of_ the_Montapa _coostitutions. o . Montana
statutory. law _relatiog. to  search _and seizuge.. cequires
exclusion.of the evideaces

16} __In.waking.a fioding.uodee_subsection, _(33iD)a _the
court eust weigh:

£al__the _pature of the violation of cightss_ includings:

Lid__whether the.yiclation of.rights was__iscopical .or
trivial_in_oaturei_or

1ii) _whetber it was of_a secious pature_the recurcence
of which_would endanger.cightsi.and

(). _tbe nature_of the offease chargeds locludiog:

{i}_ _whether the offense was violent:
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111) whether there were any .wictims. of the offgnse
gther_thap_the defendaoti and

filid_the _potenkial_danger to society of sxcludiag the
eridences

+53(I) If the wmotlon is grantedy the evidence shekd js
not be admissible against the movant at any trial of the
caseas"

MEW_SECTIONA Section Ta Codification instructione (1)
Section 1 is intended to be co&ifieo as an integral part of
Title 46y chapter Sy part 1.

{2) Sections 2 and 3 are intended to be codified as an
integral part of Title 2y chapter 9.

YEW_SELTIONa Section Be Nonseverability. It is the
intent of the Yegislature that each part of this act is
essentially dependent upon every other part and if one part
is held unconstitutionalt or invalide all other parts are
invalid.

NEM_SECTIIDNe Section 9. Applicabilitys This act does
not apply to searches and seizures occurring prior to
October 1s 1983,

-End-
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