
HOUSE BILL NO. 816 

Introduced: 02/15/83 

Referred to Committee on Judiciary: 02/15/83 
Hearing: 2/21/83 
Died in Committee 



'~~ Legislature LC 0510/01 

1 

2 

3 

" 
5 

6 

7 

8 

9 

1D 

11 

lZ 

13 

lit 

15 

16 

n 

18 

19 

2D 

21 

22 

23 

Zit 

25 

llw4 
INTROOUCED BY ~-~--K1i._-------· 
A BILL FOR AN ACT ENTITLED; •AN ACT RESTRICTING THE 

APPLICATION OF THE SEARCH AND SEIZURE EXCLUSIONARY RULE: 

PROVIDING A PERSON WHOSE RIGHTS ARE VIOLATED DURING A SEARCH 

DR SEIZURE WITH A CIVIL CAUSE DF ACTION FOR DAMAGES; 

PROVIDING FOR A DISCIPLINARY ACTION AGAINST THE LAW 

ENFORCEMENT OFFICER INVOLVED; AMENDING SECTIONS Z-9-10lt• 

2-9-105• AND +b-13-302• MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

~fW-SftllQ9a Section 1· EliMination ot' 111andatory 

search and- seizure exclusionary rule. Except iiS provided in 

lt6-13-3D2• evidence that is otherwise adaisslble .ay not be 

excluded from any criMinal proceeding on the ground that lt 

was obtained in violation of1 

Ill the fourth BMndaent to the united States 

constttution; 

(21 section 1D or 11 of Article II of the Montana 

constitution; or 

{3) Montana statutory law relating to search and 

seizure. 

~f--SftllWla Section z. Civil liability for illegal 

searches and seizures. (lJ Jf a law enforce•ent officer, 
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Nhether state, county• •unlcipal, or otherwise, while actlng 

w1thin the course and scope of his e•ploy•ent or under color 

of law, makes a search or se1zure in violation of the 

person•s rights under the fourth a.eno.ent to the United 

States constitution, section 10 or 11 of Article II of the 

Montana cons~ltution• or the statutes of Montana• the 

governaental entity eaploylng the officer is liable to the 

person for damages. If the of~icer was grossly negligent. 

acted purposely or knowingly• or acted outside the course or 

scope of his ••oloyaent• he is jointly and severally liable 

with the govern.antal entity. 

(ll It is not a defense to an action under this 

section that ~he search or seizure resulted fro• an illegal 

act of the person Nhose rights were violated or that ~he 

person has been convicted of an offense related• directly or 

Indirectly• to the search or seizure. 

(3) {a) A person Mho prevails in an action under this 

section •ay be granted damages. Including but not li•ited 

to: 

(il damages for injury to property; 

{II} damages for personal Injury• Including Injury to 

his reputation; 

(111) d~ages for .antal or ..otional distress, not 

exceeding $100,000; 

(iv) da.ages for loss of wages, loss of 
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capacity, or loss of consortium; 

(v) damages for violation of rights under the state or 

federal constttution or state statutes; 

rvi) punitive 

$100,000; and 

or exemplary damages, not exceeding 

{vii) reasonable costs and attorney fees. 

(bJ No damages •ay be recovered for injuries 

proxi~ately caused by a plea of guilty to or a conYiction of 

an offense directly or Indirectly related to the illegal 

s~arch or seizure. 

(C) The liMitations on da~ges contained In Z-9-104 

and 2-9-105 do not apply to an action under this section. 

(~) (a) The right of action granted by this section is 

in addition to any other rights granted by this chapter, 

other statutes of this state. or federal law. 

(b) This section does not affect the criminal 

liability of any person arisinq out of an illegal search or 

seizure. 

(5) An action may be brought under this section in 

either the district court for the judicial district in which 

the ~lleged violation of a person•s rights occurred or in 

the first judicial district. Any district court judge who 

has ~3SS~d upon the sufficiency of any process involved in 

the s~arch or seizure or who has been involved in criMinal 

proceedinqs against a person who brings a suit unoer this 
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sec~i3n is disqualified to sit and act on a cause of action 

under this section except to arrange tne calendar. to 

transfer the action to another court• or to call in another 

judge to sit and act. 

(6) An action under this section is barred unless 

commenced within 2 years after the a11eqed violation of the 

perso~•s rights occurred or within year after the 

violation became known to the person. 

(7} A final judg•ent against a governmental entity is 

an obtigatfon of that entity and must be paid in the same 

mann~ as any other claiM against that entity. 

~~K-SftiiDHa section 3. Disciplinary action. (1) An 

action •ay be commenced In either the district court for the 

judicial district In which tne alleged violation occurred or 

in tne first judicial district: 

(a) 

official 

to deter~ine ff a law enforcement officer or other 

has purposely. knowingly 9 or negligently co~itted 

a violation of the fourth a•endmant to the United States 

constitutiont section 10 or 11 of Article II of the Montana 

constitutlon 9 or the statutes of ~ontana In relation to a 

searcn or seizurei and 

(b) to seek personal disciplinary action or criMinal 

sanction against such officer or o'ficial for such violation 

as pr~vided in this sec~ion. 

(Z) The action may be brouqht by the county attorney 
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on his own deter•lnatlon and •ust be brought by the county 

a~torney whenever a verified petition Is filed with his 

effie~ requesting that such an action be brought• if the 

petition establishes ~robable cause. An action against a 

nonelected officer or official Is a civil action subject to 

the Montana Rules of Civil Procedure and punishable as 

provided in subsection (~)• An action against an elected 

officer or official is a cri•inal action for ofticial 

misconduct punishable as provided in 45-7-401. If the 

county attorney fails to act on a petltiont the petitioner 

may file for a writ of manda.us to co•pel the county 

attor~ey to take action. If the writ is issuedt the 

petitioner shall receive from the county costs and atto~ney 

fees incurred in 5ecu~ing the writ. 

{3) It is a co•plete defense to the action that the 

law enforcement officer or other official acted in a 

r~a~o~able qood faith belief that the search or seizure was 

in co~pliance with the law. 

(~) A nonelected law enforcement offtcer or other 

official detern1i ned by a court to have acted purposelyt 

knowi nql Y• or negligently In violation of the fourth 

amendment to the United States constitution. section 10 o~ 

11 of Article II of the Montana constitution, or the 

st~tutes of Montana in relation to a search or seizure •ust 

b~ disciplined as follows: 
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(a) Upon the first occurrence, he must be suspended 

without pay for 30 days. 

(~) Upon the second occurrence, he must be dismissed 

and may not be rehired • 

(5) If a county attorney is the subject of a petition. 

the attorney qeneral shall bring an action under this 

sectiont subject to the provisions of subsection (2). 

(&) A prior action under [section Z] or any other 

state or federal statute does not bar an action under this 

secti~n. 

Section 4. Section Z-9-1049 MCA 9 is amended to read: 

"2-9-104. Limttat,on on govern~ntal liability for 

da~ages in tort-- petition for relief in excess of li•its. 

(1) ~~+~~~ ~~~ep~_a~-PLo~La~d-LD-L~c~tioD-ZJL-nal£beL the 

state. a countyy Municipality, taxing district, nor any 

other political subdivision of the state is liable in tort 

action for= 

(a) noneconoaic damages; or 

{b) economic damages suffered as a result of an act or 

omission of an officer, agent, or employee of that entity in 

excess of $300,000 for each claimant and $1 million for ~ach 

occurrence. 

(2) The legislature or the governing body of a county9 

municipality, taxinQ district, or other political 

subdivision of the state may, in its sole discretion, 
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authorize payments for noneconomic damages or econo•ic 

damages In excess of the sum authorized in subsection Cl)(D) 

of thi5 s~cticn. or b~th• upon petition of plaintiff 

follo~ing a final judgMent. No insurer is liable for such 

noneconomic da~ages or excess econo~ic damages unless such 

insurer specifically agrees by written endorseaent to 

provide coverage to the governmental agency involved in 

amounts in excess of the li•itation stated In this section 

or specifically agrees to provide coverage for noneconomic 

damages~ in which case the insurer aay not clai• the 

benefits of the limitation specifically •aived.• 

~~ction 5. Sectfon 2-9-105 1 MCAw is a•ended to read: 

•2-9-105. S~ate or other governaental entity i•.une 

from ~xe~plary and punlt1ve damages. The state and other 

govern-ental entities are lm.une from exemplary and punitive 

d~M~qes£_eK~eGt-4~-Pca•!dad-io-L~e~igo_LJ·• 

Section 6. section 46-13-302, MCA• is a~ended to read: 

•46-13-302. Motion to suppress evidence illegally 

seized• (1) A defendant aggrieved by an unlawful search and 

selzurg may move the court to suppress as evidence anything 

so obtained. The Motion snall be in writing and state facts 

showi~g wherein the search and seizure were unlawful. 

{2) The .ation shall be made before trial unless for 

good cause shown th@ court shall otherwise direct. 

(~) The defendant shall qive at least 10 days' notice 
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of such •otlon to the attorney prosecuting or such other 

time as the court ~ay direct. The defendant shall serve a 

copy ,t tne notice and •otion upon ~he attorney prosecutfng. 

(~) If the allegations of the ~otion state facts which 

if true show that the search and seizure were unlawful, the 

court shall conduct a hearing into the •erits of the motion. 

TOe burden of proving that the search and seizure were 

unlawful shall be on the defendant. 

L2l--Iba-mn~QD-Ib4ll_be_gcaat~ na!y upoa_a_t!D4lng_~ 

:tb£-!;QI,II:t_:tb4ti 

L~l--tba_~e4~ch-4ad-lel~c£-M&te-Ynla~LL-ana 

L~l--tb£_a~a:te~!GD-Pf-~ig~_gua~4atead-b¥-£ba__[puc:tb 

illleDIIDJBQ:t __ l;g__:tba __ IIDil~--s.:tii.UA...s;.ll!lU.i..t.u~WU...&U.i.l:.laJu 

u~;t!Qu_lJl_g~_lh-Pf..i:ba_l!lmUIJL~.U.l..t.llf..i. aD • or tiQQUQil 

~:t4:tuta~Y--l~--c.l.tlog~ __ aaac~b--4Dd--~eiLYLa--taQYlt~ 

exclusiaa_nf_tb£-8•lde~e* 

!~!--lD-D4kiag_a_fiDdiPU-YndaC-~Yb~~~go__i2lLbla--the 

cgy~t-•u~t-KeLgbl 

t~l--:tbA--D4:tUCA-.IIf~be~iP14tlgo of rjgbt<o joc!udiagl 

Lil--wbatbee-:tbc..xllll.nioa-IIL.tillb:tL.ll.u_..t&~m~iiL..IU: 

:tciYial_lD-D4tUC£4_QC 

! Ul-MbliUIIIC--~1.-P.La...UC I Ou$ Dil:tYLa-.:tbll.-~ccaw;a 

af_wbicb_wauld_aa!laaga~-Llgb:tiL-ADII 

!111--t.bLDA:tii~L.IIf-:tbL.IIfLllau-~-las;l.lldlog,;, 

Lil--llbstbee-:t!IL.Dff.maiWiiiL.llialut.l 
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1 LLLl-wbetDBL-tb&c&-.ac& ~D- vi~ of tbe offense 

2 otbe~_tb~D-tba_defendaotL-Aad 

3 Lilil-tb&--~U~teol;iDl.-ll~ggAL..t.ll..llw;iet.- of nc:lndiog tbil 

"' &ltidfllll:.i:& 

5 tStLil If the .atlon Is granted, the evidence sft8 .. ~ 

6 not be admissible against the Movant at any trial of the 

7 case.• 

8 ~~~-SE~OUa Section 7. Codification instruction• (11 

9 Sec~ion 1 Is intended to be codified as an inte9ral part of 

10 Title 46 9 chapter 5, part 1. 

11 (l) Sections 2 and 3 are intended to be codified as an 

lZ integral part of Title 2, chapter 9• 

13 ~~W-SfkilOUa Section e. Nonseverabillty. It is the 

14 intent of the leqislature that each part of this act is 

15 essentially dependent upon every other part and if one part 

16 is held unconstitutional or invalid, all other parts are 

11 invalid. 

18 ~fW_SfkilOH. Section 9. ~ppllcablllty. This act does 

lq not apply to s~arches and seizures occurring prior to 

20 october 1• 1983. 
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