HOUSE BILL NOC., 773

Introduced: 02/12/83

Referred to Committee on Human Services: 02/12/83
Hearing: 2/17/83
Report: 02/18/83, Do Pass

2nd Reading: 02/19/83, Do Pass

3rd Reading: 02/22/83, Do Not Pass

3rd Reading: 02/23/83, Do Not Pass
Bill Killed
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INTROOUYCED BY

A BILL FOR AN ACT ENTITLED:Y waN aCT TO ESTABLIE A
LONG-TERM CARE OMBUDSMAN PROGRAM; TOD SPECIFY THE POMERS AND
OUTIES; TO IMPOSE CERTAIN REQUIREMENTS ON LOMG-TERM CARE
EACTLITIES; TO PROVIDE PENALTIES; AND PROVIDING AN EFFECTIVE

DATE."

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1« Purposes The legisltature finds that a
significant number of disabled and elderly Montanans reside
in long-tarm care facilities in this state ands because of
their isolated and vulnerable conditicny they are dependent
on others for their protection and care. It is the purpose
of the legislature to wonitor the quality of care and life
for these residents through the prometion of community
involvement in Yong-term care facilities and by the
establishment of a Jlong-term care ombudsman program to
resolve complaints and probléns of these residents. It is
further intended that the long-term care ombudsman program
#i11 assure that a good quality of care and life for such
residents is maintaineds that necessary investigations and
reports are mades and that corrective action is taken as

required pursuant to the Dlder Americans ACte 42 UesSele
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3027(a)(12)+ and regulations adopted thereundere.

Section 2. Defjinitionse. As used {n {this act]s the
following definitlions apply:

{1} ™Boardw means the iong-term care ombudsman
oversight board established in [section 5].

{2) “ilong-term care faclility® means any facility
defined in the 0Older Americans Acts 42 UsSeCs 3022(3),
including but not limited to those long-term cara facllities
defineda In 50-5-101{20} and including boardinghouses,y
roominghousess retirement homess or similar accommodations
defined in Title 50, chapter Sle part 1.

Section 3. Powers and duties of ombudsmane (1) The
ombudsman shall serve as an advocate for Montana's disabled
and elderly citizens residing in tong—term care facilitiess
regardless of age or source of payment for thelr cares to
insure that thelr rights are protected and that they receive
quality care and reside in safe environmentse.

{2y The ombudsman shall carry out the responsibillities
assignad to the state under the Q0lder Americans Act to
maintain an effective long-term care ombudsman program.

{3) The onbudsmany on behalf of the boards is
responsible for encouraging local community organizations to
become involved with long-term care facility residents and
their activitiese.

{4} The ombudsman may appear at public hearings held

-~ INTRODUCED BILL
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pefore state and federal agenciess as a representative of
long-tarm care facility residentsy on all matters that in
any way affect thems and he has ali rights and powers of any
party in interest appearing before such agenciese

{5) The ombudsman mays on behalf of the boarde
institutes intervene iny or otherwise participate In
appropriate proceeaings in the state and federal courts and
administrative agencies in the name of and on behalf of the
class of long-term care facility residents in the state that
may be affected.

{6) The ombudsman aust be notified of the number and
nature of complaints received by other statewide agencies
involved with the resolution and investigation of complaints
related to long-term care facilities for the purpose of
developing a uniform statewide complaint reporting systeme

Section 4« Long-term care ombudsman -=- guallficationsa
Thare is a long-term care ombudsmane who must have the
follewing miniaum quatlifications and such additlional
qualifications as the board determines appropriate: -

(1) a bachelor®s degree or equivalent from an
accredited coltege or university with a major or minor in
social works nursingy psychologys gerontologys or an allied
field; and

{2) a master’s degree or doctorate degree or

equivalent from an accredited college or university in
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social works nursings psychologys public administrations
Taws or an allied fielde

Section 5. Long~term care cmbudsman oversight boarde.
t1) The governor shall appoint a ]onq-tefn care ombudsman
oversight boarde.

{2) 7The board consists of five perscns representing
but not limited to consumers and health care professionalsa.
At least three of the wmembers nust be parsons who are not
health care professionals and at least one must be a
raepresentative of an ordganization concerned with the care
and welfare of residents of a nursing home or personal care
homes NoO one may be a wmember of the board who is5 a
full-time agent or employee of the department of health and
enviranmental sciencess department of institutions, or
department of social and rehabilitation services or of a
long-term care facility as that term |s defined in [section
2%

{3} The board is attached to the offlice of governor
for adainistrative purposes only as provided in 2-15-121.

{4} The board is designated as a2 quasi- judicial board
for purposes of 2~1%5+124.

Section 6. Powers and duties of boarde (1) The board
shall:

{a) meet at least quarterly and as often as it

considers necessaryj
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{p) employ staff to assist it In carrying out lts
duties and responsibllitiesy Including the hiring of a state
long-term care ombudsman;

{c) direct the operation of a lang-term care ombudsman
prograa for Montanaj;

{d) with the assistance of the ombudsmans prepare an
annual report on the conditions and issues in Montana's
long-term care facilities for submission to the governor and
the legislature; and

{e) be granted access to any long-term care facility
and appropriate private access to any residant whenever
necessary to investigate and resolve complaints concerning
the quality of care and the protection of residents® rights.

(2) The beard may:

{a) receive for carrying out its responsiblilities any
money avajlable to the state under the Older Americans Act
to corduct a long-term care ombudsman prodram pursuant to 42
UeSeCs 3024(d)(L)(B)s 302T(a)(18}+ 3035by and 3035cC;

{o)} seek and receive other private and federal funds
in its own names

{c) determine all matters of policy concerning the use

of its budget;

{d} recommend to the governor and the legislature the
repeal, amendments or adoption of any l1aw or rule; and

[2) with the written permission of any resident or the
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residant®s tegal representativey obtaln access to the
residant's madical and personal records for purposes of
investigating and resolving complaintsa

{3) The board may employ its own legal counsel for
advice and representations. If federal funding is provided
under the Older Americans Act for legal services advocacy
and the hiring of an attorney-legal servicaes developere the
poard shall hire this person with these funds and utilize
his sarvicesas

Section T. Canfidentiality of records and complaintse.
{1} A1V records, complaintss and information concerning
residents and all investigations of the board and owmbudsman
and their agents are confidential and not subject to public
inspectione

(2) It is a misdemeanor for the board or ombudsman or
an agent of either of them to disclose the identity of any
complainant or resident unless:

(ay the complainant or resident or his legal
representative consents In writing to the disclosure and
specifies to whom the identity may be disclosed; or

{b) a court orders the disclosures

Section B« Immunity from civil and criminal suite No
civil or criminal ltability may be imposed on any person who
makes a complaint or provides information as authorized in

{this act} that is relevant to a complaint received or an

--
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investigation or activity conducted pursuant to [this act]
unless such complaint or information Iis false and the person
providing such information knew or had reason to pelieve
that such complaint or information was falsee.

Sectlon 9. Discrimination or retaliation prohlbited --
presumption. {1} No long-term care facility may discriminate
or retaliate in any manner against a resident or employee
becausea such resident or employee or other person has
initiated or filed a complaint or provided information in
good Faith to the boards the oambudsmans an agent of either
of themy or the department of health and environmental
sciences concerning the care of a resident or condition of
such tong-term care facility.

(2) Any attempt to expel a resident from a tong-term
care facility or any type of discriminatory treatment of a
resident by vhom or upon whose behalf a complaint or
inforsation has been submitted to the boards the ombudsmane
an agent of elther of themy or the department of health and
environmental sciences within 120 days of the date the
coaplaint or lInformation was submitted gives rise to a
rebuttable presumption that such action was taken by the
Yong-term care facility in retaliation for submitting the
complaint or information.

Section 10. Notice to residents requireds (1) The

ombudsman shall prepare and distribute to each licensed
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long-term care facility a written notices giving information
about the board and describing the ombudsman program and the
procedure to follow in seeking additional information on the
program or making a complainte

(2) Each licensed long-term care facility shall post
such notlce in a conspicuous public place in its facilitye.
In additions at the time a new resident moves ins each
facility shall advise ¢the new resident or the resident®s
tegal representative of the existence of the board and the
ombudsman program and how the ombudsman may be contacteds.

Section 1l« Penalty -- enforcement. (1} A Tong-term
care facility violating ([section 6(l)(e)s section 9 or
section 10] is subject to a civil penalty of not less than
$50 or more than $1,000 for each viclatione

{2} The hoard mayy through its own counsel or upon
request to the county attorney or the attorney generals seek
to recover the civil penalty provided in subsection (1) and
may bring an action to enjoin a violation of [section
6(L)(2)» section 9, or section 10).

(3) Any penalties recovered must be depoasited in the
state general fund.

Section 12, Severabilitys If a part of this act is
invalids all valid parts that are severable from the invalid
part remain in effecte If a part of this act Is invalid in

one or more of its applicationse the part remains in effect
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In a¥1 valid applications that are severable from the

invalid applicationsa
Section 13. Effective date. This act is effective July

ly 1983.
=-End~-
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STATE OF MONTANA 401-83

REQUEST NO.
FISCAL NOTE
Form BD-15
in compliance with a written request received February 16, , 19 __83  there is hereby submitted a Fiscal Note
for House Bill 773 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request. :

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 773 establishes an Ombudsman Program and an Oversight Board for the
purpose of investigating and resolving complaints on behalf of residents/patients in
long term care facilities.

ASSUMPTIONS:

1)  Five members of the board will be reimbursed for travel costs for four meetings
per year (average reimbursement per member per meeting = $277).

2)  The Ombudsman will receive full-time salary of $24,500 and benefits of $4,101.

3) There will be two additional full-time staff, an attorney, and secretary (grade
10). _

4)  Local Ombudsmen for each county will be reimbursed for mileage incurred as a
result of their regular, monthly visitation to long-term care facilities.

3) Five training sessions will be conducted by Ombudsman on a statewise basis.

6) Approximately $70,000 should be available to the program from federal funds
Title IIIB and Title IVC, Older Americans Act for Ombudsman and Advocacy activities,

7)  Operating costs for the board will increase 6% each year.

8) Full-time staff will receive .04% increase in salary for 1985.

9) The Information and Referral Program will stay under SRS.

FISCAL IMPACT:

FY 84 FY 85
Personal Services $ 77,194 $ 80,282
Operating Expenses 57,192 57,525
Equipment 4,500 -0-
Total $138,886 $137,807
Funding:
Federal Grants to State $ 70,000 $ 70,000
State Funds 68,887 67,807
Tatal $138,886 - §137,807
FISCAL NOTE 14:K/1 BUDGET DIRECTOR

Office of Budget and Program Planning
-Date: ____)_'L__XEL - -
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A B8ILL FDR AN ALY
LONG-FTERM CARE OMBUDSMAN PROGRAM; TO SPECIFY THE POWERS AND
OUTIES; TO IMPDSE CERTAIN REQUIREHENTS ON LONG-TERHM CARE

FACILITIES; TO PROVIDE PENALTIES; AND PROVIDING AN EFFECTIVE

DATE."

BE 1T EMACTED BY THE LEGISLATURE OF THE STATE OF MONFANA:
Section 1. Purpose. The legislature finds that =a
siynificant number of disabled and elderly Montanans reside
in 1l1nng-term care facilities in this state apdy because of
their isolated and vulnerable conditiony they are dependent
on others for their protection and care. It is the purpose
of tha legislature to monitor the quality of care and life
for tnese residents through the promotlon of community
involvemant in Jlong-term care facilities and by the
establishment of a lona-term <care ombudsman program to
resolve complaints and problems of these residentsSe. it is
furtner intended tnat the long-term care ombudsman orogram
Wil assure that a good quality of care and life for such
residents |is maintaineds that necessary investigations and
reports are mades and that corrective action is taken as

requirad pursuant to the Older Americans Acty 42 UeSeCe
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3027{a)(12)s and requlations adopted thereunders

Section 2. Definitions. As used in [this act]e the
following definitions apply:

{i) "™Board* means the long-term <¢are ombudsman
oversight board established In [section 5]e

(2) "Long-term care facllity® means any facllity
definad in the Older Americans AcCte 42 UsSels 3022(3),
including but not limited to those long-term care facilities
definza In 50-5-101{20) and including boardinghouses,
roominghousess retirement homess or similar accommodations
definzd in Title S50y chapter Sly part l.

Section 3« Powers and duties of ombudsmans (1) The
ombudsman $hall serve as an advocate for Montana's disabled
and elderly citizens residing in Yong-term care facilities,
regardliess of age or source of payment for thelr carejy to
insure that their rights are protected and that they receive
quality care and reside in safe anvironments.

(2) The ombudsman shall carry out the responsibilities
assigned to the state under the Dlder Americans Act «to
maintain an effective lona-term care ombudsman programs

{3) The ombudsmany an behalf of  the boards is
responsinle for encouraqing local coflmunity organizations to
becom= involved with long-term care facility residents and
their activities.

(¢} The ombudsman may appear at public hearings held

-2
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pefare state and federal agenciess as a representative of
Jong~tarm care facility residentss on 211 matters that in
any way affect thems and he has all rights and powers of any
party in interest appearing before such agenciese

(5) The ombudsman mays on behalf of the boar ds
institutes intervene iny or otherwise participate in
appropriate proceeaings in the state and federal courts and
administrative agencies in the name of and on behalf of the
ctass of Tong-term care facility residents in the state that
may be affected.

{8) The ombudsman must be notified of the number and
nature of complaints received by other statewide agencies
invelved with the resolution and Investigation of complalnts
related to long~term care facilities for the purpose of
developing a wuniform statewide complaint reporting systema

Section 4« Long-téerm care ombudsman -- qualificationse
There is a tong-term care ombudsmany who must have the
folloning mi ni mum quatifications and such additional
qualifications as the board determines appropriate:

(1} a bachelor's degree or equivalent from an
accredited college ar university with a major or sipor in
social worky nursings psycholegys gerontologye or an allied
field: and

(2) a master’®s dagrae or doctorate degree or

eguivalent from am accredited college or university in
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social worky nursings psychologys public administrations
lTawe »r an allied fielda

Section 5. lLong—term care ombudsman oversight Doard.
{1) Tohe governor shall appoint a long~term care ombudsman
oversight boarde

(2) The board consists of five persons representing
but not limited to consumers and health care professionals.
At Teast tnree of the members must be persons who are not
health care professionals and at least one must pe A
rapresantative of an organization concerned with the care
and w2Y¥fare of residents of a nursina home or personal care
nomeés No one m3y be a wmember of the board who is a
full~time agent or employee of the department of health and
environmental sciencess department of institutions, or
department of social and rehabilitation services or of a
long-tera care facility as that term is defined in [section
21

(2) The board is attached to the office of governor
for adrinistrative purposes only as provided In 2-15-121a.

{4) The poard is designated as a quasi-judiciat board
for purpases of 2-1%-124.

Section 6. Powers and duties of boarde. (1) The board
shalls

{a) meet at 1least quarteriy and as often as it

considers necessary;
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(o) employ staff to assist It in carrying out its
dutles and responsibilitiess, Including the hiring of a state
1ang-term care osbudsman;

(c) direct the operation of a long-term care ombudsman
progran for tontanaj

{d) with the assistance of the ombudsmans prepare an
annual report on the conditions and issues in Montana's
1ong-term care facilities for submission to the governor and
the legislature; and

(a) be aranted access to any tong-term care facility
and a3ppropriate private access to any resident whenever
necessary to invastigate and resolve complaints concerning
the quality of care and the protection of residents® rightse.

[2) The board may:

{a} receive for carrying out its responsibilities any
money available to the state under the Dlder Americans Act
to covauct a long-=term care ombudsman program pursuant to 42
UeSele 3024(d}[L)(B)s 3027{a){18)y 3035by and 3035c;

[2) seek and receive other private and federal funds
in its own names

{c) detarmine all matters of policy concerning the use
of its budgyet;

{d} recommend to the governor and the legislature the
repeal, amendmenty or adoption of any law or rule; and

{2) with the written permission of any resident or the
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residant®s Tegal representatives obtaln access to the
residant®s medical and personal records for purposes of
investigating and resolving complaints.

{3y Thz board may employ its own legal counsel for
advica and representation. If federal funding is provided
under the Older Americans Act for legal services advocacy
and thz hiring of an attorney-legal services developery the
board shall hire this person with these funds and utilize
his sarvicess

Saction T« Confidentiality of records and complaints.
(1) A1Y vrecordss complaintss and information concerning
residents and all investigations of the board and ombudsman
and their agents are confidential and not subject to public
inspectione

{2) 1t is a misdemeanor for the board or oembudsman or
an  agent of either of them to disclose the identity of any
complainant or resident unless:

fa) +the complainant or resjident or his legal
representative consents in writing to the disclosure and
specifies to whom the identity may be disclosed;: or

(b} o court orders the disclosure.

fection B« Immunity from civil and criminal suite NoO
civil or criminal liability may be imposed on any person who
makes a complaint or preovides information as autherizeda in

{this act] that is relevant to a complaint received or an

—F -
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investiagation or activity conducted pursuant to {this act]
untess such complaint or information is false and the person
providing such information knew or had reason to believe
that such complaint or information was false.

Section 9« Uiscrimination or retaliation prohibited ~-
presumptione. {1) Mo leng-term care facility may discriminate
of retaliate in  any manner against a resident or employee
pecause such resident or employee or other person has
initiated or filed a complaint or provided information in
good faith to the boards the ombudsmans an agent of either
of thems or the department of health and environmental
sciences concerning the care of a resident or condition of
such long-term care facility.

{2) Any attempt +to expel a resident froem a long-term
care facility or any type of discriminatory treatment of a
resident by whem or upon whose behalf a complaint or
information has been submitted to the bpards the ombudsmans
an agent of either of themy or the department of health and
environmen<al sciences within 120 days of the date the
complaint or information was submitted gives rise to a
rabuttable presumption thait such action was taken by the
long-term care facility In retaliatien For submitting the
compiaint or inforaation,

Section 19« Notige to ifesidents regairede (1) Thie

ombudsman shall prepara #wl diskripute to each Ficvensed
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long-tezrm care facility a written notices giving information
about the board and descrlbing the ombudsman program and the
procedure to follow in seeking additional information on the
program or making a complainte

(2) Each licensed long-term care facility shall post
such notice in a conspicuous public place in its facilitys
In additionsy at the time a new resident wmoves iny each
facility shall advise the new resident or the resident's
legal representative of the existence of tne board and the
ombuds man program and how the ombudsman may be contacted.

Section 11« Pendlty == enforcement. (1) A long-term
care facility violating ([section 6&(l)(e)r section 9y or
section 10] s subject to a civil penalty of not less than
$50 or more than $1,000 for each violatione

{2} The board mays through Its own counsel of upon
request to the county attorney or the attorney general, seek
to recover the civil penalty provided in subsection (1) and
may bring an action to enjoin a violation wof [section
&{1}{e)y section %4 oF section 1]

{3y Any penalties recovered must be deposited in the
state general fund.s

Section 12+ Severabilltys If a part of +this act s
invalids 211 valid parts that are saverable from the tnwalid
part remain in effect. TF a part of this act s inwslid in

ong or morve of its applicationsy the part remains in effect

-
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in all wvaltid applications that are severable from the

invalid applicationse
Szaction 13« Effective datee This act is effective July

iy 1983,
-End-~
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'
INTRODULCED BY 2

A BILL FOR aN ACT enTITLEO:® ®aN acT 10" €STABLE
LONG-TERM CARE OMBUDSMAN PROGRAM; TO SPECIFY THE PONERS AND
ODUTTIES; TO IMPOSE CERTAIN REQUIREMENYTS ON LONG-TERM CARE
FACILITIES; TO PROVIDE PENALYIES] AND PROYIDING AN EFFECTIVE

DATE."

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1« Purposes The legislature finds that a
significant number of disabled and eidarly Montanans reside
in long-~term care facilitles in this state ands because of
thelr isolated and vulnerable conditions they are dependent
on others for their protection and cares« It is the purpose
of ths legislature to monitor the quality of care and 1life
for these residents through the promotion of community
involvement Iin Tlong-term care facllitises and by the
establishment of a long-term cara ombudsman program to
resolve complaints and problems of these residents. It is
further intended that the leng-term care ombudsman program
will assure that a good quality of care and life for such
residents is maintainedy that necessary investigations and
reports are madey and that corrective action s taken as

required pursuant to the Older Americans Acte &2 UsS.Ce
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3027(a){12)¢+ and regulations adopted thereundera

Section 2« Definitionse As used in [this actj)s the
following definitions apply:

{1} ™“Board™ maans the long-term care osbudsman
oversight board established in {section S5]).

{2) “Long~term care facllity® means any facility
defined in the Older Americans Acty 42 UaSeCs 3022(3)
including but not limited to those long-term care facilities
defined 1In 50-5-101{20) and Including boardinghousese
roominghousesy retirement homesy or similar accommodations
defined in Title 504 chapter 5iy part 1.

Section 3. Powers and duties of ombudsmans (1) The
ombudsman shall serve as an advocate for Montana®s disabled
and elderly citizens residing in Tong-term cara facilitiesy
regardless of age or source of payment for thelr cares to
insure that their rights are protected and that they recelve
quality care and reside in safe environmentse.

(2) The ombudsman shall carry out the responsibilities
assigned to the state wunder the Older Americans Act to
maintain an effective long-term care ombudsman program.

{3) Tha ombudsmany on behalf of the boards is
respansible for encouraging local community organizations to
become involved with tong-term care facility residents and
their activitiese

(4) The ombudsman may appear at public hearings held

-2- THIRD READING
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pefore state and Tederal agerciess as a representative of
long-tars care facility residents: on all matters that in
any way affect thems and he has all rights and powers of any
party in interest appearing before such agenciese

{5) The ombudsman mays on behalf of the boards
institutey intarvanae ine or otherwise participate in
appropr late proceedings in the state and federal courts and
administrative agencies in the name of and on behalf of the
ctass of Tong-term care faclility residents Iin the state that
may be affected.

{5) The ombudsman wmust be notified of the number and
nature aof complaints recalved by other statswide agencles
involved with the resolution and investigation of complaints
related to long-term care facilities for the purpose of
deovaloping a unifarm statewlide complaint reporting system.

Section 4+ Long-term Care ombudsman -- qualificationse.
There is a Tang~term cara ombudsmans who must have the
following wini sus qualifications and such additional
qualifications as the board determines appropriatel

{1) a bacheler®s degree or egquivalant from an

accredited college or university with & sajor or minor in

social works nursings psychologys garonbologys er an allied

field; and
42) a waster's degrep oFf dostordte degree or

aquivalent from an accrediteg collage or university in
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social workes nursingy psychologye public admlinistrations
lawe 2r an allied fielde

Section 5. Long~term care ombudsman oversight board.
(1) The governor shall appéint a long-ters care ombudsman
oversight boards

{2) The board consists of five persons representing
but not limited to consumers and health care professionalse
At least three of the members must be persons who are not
health care professionals and at least onme must obe 2
rapresentative of an organization concerned wlth the care
and welfare of resigdents of a nursing home or personal care
home. No one may be a member of the board whoe Iis a
full-~time agent or employee of the departmeent of health and
enviraonmental sciencesy department of institutionss or
department of social and rehabilitation services or of a
long~term care facility as that term is defined in [section
2}

(3) The board is attached to the office of governor
for adsinistrative purposes only as provided in 2-15-121.

{4) The board is designated as a quasi-judicial board
for purposes of 2-15-124.

Section 6+ Powers and  duties of boards (1) The boovd
shalls '

fa) wesat at least quarterly and as often as |t

considers necessary;
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(b} employ staff to assist it |In carrying out its
duties and responsibilitiesy Including the hiring of a state
long-term care ombudsman;

{c) direct the operation of a long-term care ombudiman
progrza for Héntana:

(d) with the assistance of the ombudsmans prepare an
annual report on the conditions and issues in Montana's
long~term care faclltities for subaission to the governor and
tha leylslature; and

{a) be qgranted access to any tong-term care facility
and appropriate private access to any resident whenever
necessary to investigate and resolve complaints concerning
the quality of care and the protaction of residents® rightse

{2) The board may:

{a} receive for carrying out its responsibilities any
money avalilable to the state under the 0lder Americans Act
to colauct 3 Tong-term care ombudsman progras pursuant to 42
UeSeCe 3028(d) (1)(B)s 302T{a)}(18)y 303Sby and 3035¢c;

{p) seek and receive othar private and federal funds
in its own namej

{c) detarmine all matters of policy concerning the use
of its budget; '

{d) recommend to the governor and the legislature the
repealy amendments or adoption of any law or rule; and

(2) with the written permission of any resident or the
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rasidant®s legal repraesentativey obtain access to the
resident®s medical and personal records for purposes of
investigating and resclving complaintsa

(3) Tha board wmay employ Iits own legal counsel for
advice and representatione If federal funding Iis provided
under the Older Americans Act for legal services advocacy
and the hiring of an attorney-legal services developery the
board shall hire this person with these funds and utlilize
his sarvicess

Section 7« Conflidentiality of records and complaints.
(1) A1l recordsy complaints, and information concerning
residents and all investigations of the board and ombudsman
and their agents are confidential and not subject to public
inspections .

{2) It is a misdemeanor for the board or ombudsman or
an agent of either of them to disclose the identity of any
complainant or resident unless:

{a) the complainant or resident or his lTegal
representative coensents in writing to the disclosure and
spe;ifies to whom the identity may ba disclosed; or

{b) & court orders the disclosures

Caction 8 Immunity from civil and criminal suites No
civi¥ or criminal 1lability may be imposed on any person who
makes a complaint or provides information as authorized in

ithis act) that is relevant to a complaint received or an

- -
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investigation or activity conducted pursuaat to [this act)
unless such complaint or information. s false and the person
providing such Informsation knew or had: reasan to believe
that such complaint or information was falsas

Sactlon 9« Discrimination or retaliation prohibited ~—
presumptions (1) No long—term care faciVity may discriminate
or retaliate in any manner against a resident or employee
becausa such resident or employes or other parson has
initiated or filed a compiaint or provided information in
good. faith to the boards the ombudsmans an agent of either
of thems or the department of health and environmental
Sciencas concerning the care of a resident or condlition of
such Yong-term care facilitya

{2) Any attempt to expel a resident from a long—-term
care facility or any typa of discriminatory treatmsent of a
resident by whom: or wupon whose behalf a complaint or
information has been submitted to the baarde the ombudsmane
an agent of either of thems or the departasnt of. health and
environmental sciances within 120 days of the date the
complaint or information was submltted: gives rise to a
rebuttable presumptlon. that such action was taken by the
Tong~term care facility In. retaltiation for subsitting the
comaplaint. or informamion..

Section 10, Netice to residents requirede. (L) The

ombudssan shall prepare andi distribute to each Vicansed
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long-tarm careafacility a written notices glving information.
about: the board and describing the ombudsman program and. the
procedure to follow in seeking additional information on the
program or making a complainte

[2) Each licensed Tong~term care facility shall post
such notice in a conspicucus public place in its facilitys
In additions at the time a new resident moves iny each
facility shall advise the new resident or the resident’s
legal represantative of the existence of the board and the
ombudsman program and how the ombudsman may be contacteds )

Section 11« Pepalty -- enforcemente (1) A long-term
care facitity violating [section 6{l1}fe)s section 9y or
section 10} is subject to a civil penalty of not less than
350 or more than $1,000 for each violatlions

(2) The board maye through fts own counsel or upon
request to the county attorney or the attorney generals seek
to recover the civil penalty provided in subsection (1) and
may bring an actlion to enjoin a viclation of [section
6{1l){e)» section %y or section 10].

{3) Any penalties recovered must be deposited in the
state general funde.

Section. 12« Severability. If a part of this act s
invalide all vali<i parts that are severable ﬁ:ﬁq“tﬁnglamajid-
part remain in effecte If a part of this act iIs invalid in

ona or more of its applicatlionsy the part remajns in effect
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in all wvatid applications that are severable from the

invalld applicationss

Section 13, Effective dates This act is effective July

1y 1983,
-End-
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