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_&ML_ BILL NO.

INTRUD@EﬁDJBY -

dres de s

A BILL FOR AN ACT ENTIYLEDz WAN ACT CREATING A COMMISSION
ON  ETHICS AND POLITICAL PRACTICES TO TAKE THE PLACE OF THE
COMMISSIODNER OF POLITICAL PRACTICES; SPECIFYING ITS
STRUCTURE AND ORGAMIZATION; DEFINING ITS POMERS AND DUTIES,
INCLUDING AOCMINISTRATION OF LOBBYING AND  CAMPAIGN PRACTICE
LAWS CURRENTLY ADMINISTERED BY THE COHKISSIONER;
TRANSFERRING THS ADMINISTRATICGN OF THE CODE OF ETHICS FrROM
THE S:CRETARY QOF STATE TO THE COMMISSION; CREATING NEW
DUTTES REGARDING FAIR CAMPALIGH PRACTICES FOR CANDIDATES AND
COMCERNING BALLOT ISSUES; GENERALLY REVISING AND CLARIFYING
THE CODE OF ETHICS; PROUVINIMG PSNALTIES FUOR  VIOLATIGNS GF
THE (0DF OF ETHICS; AMENDING SECTIGNS 2-2-102, 2-2-1G3s
2-2-105y 2-2-121y 2-2-1254 2-2-131, 2-2-132, 2=-15=411,
2=16-5£03y 5-7-102y 5-11-203y 13-37-101 THROUGH 13-37-106&,
13-37-112y 13-37-116y 13~37-119, 13-37-120Cs 13-3T7-124s AND

45-7T-401y MCA; AND PROVIDING AN SFFECTIVE DATF.™

38 TT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
S5ection i1« Section 2-2-102y MCAs is amended to read:
#2-2-102+ Definitionse As wused in this party the

fFollosing definitions apply:
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{1} ™Business*® includes 2 corporationy partnerships
sole proprietorships trust or foundations or any other
individual oar orgznization carrying on a businesss whether
or not operated for profite.

12) _“CommissionZ_means.the commission  on .ethics._and
moliticol.practices as.established in 2-15-%1le

42443} "Compensation™ means any maneyy thing ;f ;a]ue,
or economic beneé%f conferred on or received by any person
in return for services rendered or to be rendered by himself
or ancthers

£33{4} "Employee™ means any temporary or permanent
employee of the state or any subdivision thereof er—member
of-the-judieiaryy including a member of a boards commissions
or committeey except a legislatory__a . gpemher.  of _ the
Judiciarys and gr an employee under contract te the state.

+£3{5) "Financial interest™ means an interest held by
an individuals his spousey or minor children which ist

{a) an ownership interest in a businessi

{b) a creditor interest in an insolvent business;

{c) an employment or prospective employment for which
nagotiations nhave bequn;

{3) an ounership interest in real or personal
property;

{2} a loan or other debtor interesti or

{f) a directorship or officership in a businesss

=2~ JNTRODUCED BIL

e G389
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t5¥16) "Official! act® or “official action®™ means a
votey decisions recommendation, approvals disapprovalsy or
other actlions including inactions which involves the use of
discretionary authoritye

to341) "Public officer™ jncludes any state officer
excest 2 legistator or member of the jualciary or any
elzcted officer of any subdivision of the states

+F3408) "State agency™ includes the state; the
legislature and its committees; all executive departmentssy
boards+ commissionss comaittesss bureausy and offices;i the
univarsity system3 and all independent commissions and
other establishments of the state government except the
courtss

£5¥4{2) “State officer™ includes all elected officers
and directors of the executlve branch of state government as
defined in 2-15-10Z.%

Section 2. Section 2-2-103, MCAs is amended to read:

n2-2-103. Public truste (1) The holding of public
office or employment 1is a public +trustes created by the
confidence which the electorate reposes in the integrity of
publtic officerss 1legislatorss and employees. A public
officers legislators or employee shall carry out his duties
for the benefit of the people of the state. He_may _pol use
bis_offices the loflupnce greated by his official _positions
ar__the_ _ipformation gained by _wirtue of that positigo.to
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ad¥ance_any_persopal_ecoponic interest of his.own —or_ . of _a
relatives _pthar. thap _such strictly ipocidental hepefits as
may.acceue from the. . epaciment _or _administration. of laws
affecring_the public_geosrally.

(2) A public officery 1legislatory or employee whose
cenduct departs from his fiduciary duty is liable ta the
people of the state es jp_.the sage manner aod for up tg
triple tbe amount_that » trustee of propertys——+¢ would__he
liable to a beneficiary under 72-20-203{2)s and shall suffer
such other Viabilities as a private fiduciary would suffer
for a>use of his trust. The county attorney of the county
where the +trust is violated may bring appropriate judicial
proceedings on behalf of the pecples. Any moneys collectad in
such zctions €£hall be paid ta the general fund of the
aqgriceved agencye.

L3)__1f_ _a__county .attorpney _bas_  recejved a complaint
alleging.aoy-viglation of this parts _ne_ _pay .in _his _sole
discretion _request_asp adyisory opinion frow the commissions
in_tbe menoer provided lo this . parta  if_ _he _ls_ _upncertaio
whether _the conduct complained. of _would be considered. a
viglatign wheos

{al__yjewed by ap. impartial panel of citizensi ot

Lb)__compared to conduct occurring in other coucties of
Lheg_.states

42)__Ihe deterpination.of the commission  jis_ _advisory

-—
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nnlx;.-and;_Lha,_cnun:x.nattnnnex_aank1ns_th£.nninlnn_is.nat
gbligated to follow ar agree with the.advices

t33L5) The following sections set forth various rules
of conduct, the transgression of any of which Is+ as suchy a3
violation of fiduclary duty, and various ethical principlesy
the +transqression of any of which is nots as suchy a
violation of fiduciary duty."

Szction 3. Section 2-2-10%54 MCAy is amended 1to read:

"2-2-105%« Ethical principles for public officers and
employeese (1) The principles in this section are intended
25 guides to conduct and do not constitute violations as
such of the public trust of office or employment in state or
lTocal government. Howewvera failugre to gbserve opes _pf _these
uzlncLales_max_ne_xaknn_as.exld:n:e_xeanlng_nu*asxah1lsb;.1ﬁ
copjunction _with_all_ithe.other facis_of 8 cases_ 3 breach of
Fiduciary dutys

{2) A public officer or employee should not acquire an
interest in any business or undertaking which he has reason
to believe may be directly and substantially affected to its
econoric benefit by official action to be taken by his
agency.

{3) A public officer or employee should noty within
ttra months following the woluntary termination of his office
or encloyments obtain employment in which he will take

direct advantages unavailable to otherss of matters with
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which he was directly involved during his term or
employnente These matters are ruless other than rules of
general applications which he actively helpad to formulate
and applicationss claimsy or contested cases in the
cansideration of which he was an active participant.

{4) A public officer or employee should not perform an
official act directly and substantially affecting a business
or other undertaking to its economic detriment when he has a
substantial firmancial interest in a competing firm or
undercakinge™

MEM_SECIIONe Section 4. Penalties for code of ethics
violations (1) In addition to the liabilities provided for
in 2-2-103. any publtic official or employee adjudged in
violation of the vrovisions of this part may ba:

(a) subject <+to recall under the provisions of chapter
16 of this title;

{b) subject to prosecution for official misconduct
under 45-T-4013 and

fc) subject to disciplinary action by his supervisors
if anv.

(2} A public official or employee who is uncertain as
to whether the conduct of someone under his supervision is a
violation of the provisions of <this part may request an
adviscry opinion from the commission in the2 manner provided

in this part.
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Section 5. Section 2-2-121, MCA, is amended tc read:

#2-2-121e Rules of conduct for state officers and
state erployeese (1) Proof of commission of any act
enumer ated In this section is proof that the actor has
breached his fiduciary dutye

(2) A state officer or a state employee may not:

{a) use state time, fFacilitiesy or equipment for his
private business purposes;

{b} engage in a substantial financial transaction for
his private business purposes with a person whom he inspects
or supervises in the course of his official duties;

{c) assist any person for a fee or other compensation
in obtaining a contract, claims licenses or other economic
benefit from his agencyj

{d) assist any person - for a contingent fee in
obtaining a contractey claimey licensey or other economic
benefit from any state agency; or

(e) perform an official act directly and substantially
affecting to Iits economic benefit a business or other
undertaking in which he ejther has a substantial financial
interast or is engaged as counsels consultanty
representativey or agents

(3) A department head or a member of a quasi-jugicial
or rulemaking board may perform an official act

notwithstanding subsection (2){e) if his participation Is
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necessary to the administration of a statute and if he
enaplies wxith the wvoduntery discliosure procedures under
2-2~121a

(%) Subsection (2){d) does not apply to a memper of a
boards commissions councils or committe= unless he is also o
full-cime state employee.®

Saction 4e Section 2-2-125, MCAy is amended to read:

H2-2=-12%« Rules of conduct faor 1ncal governwment
officers and emnloyees. (1) Proof of commission of any act
enumer zted  in this section is proof that the actor has
breached his fiduciary duty.

(2) An officer or employee of Tlocal Jovernment may
not:

{a} engage In a substantial financial transaction for
his grivate business purposes with a parson whom bhe inspects
or sus:rvises in the course of his officicl dutiesi or

{b) perform an official act directly and substantially
affecting to its economic bepefit a business or other
undertaking in which he either has a substantial financial

interest or is engaged as counsely consultanty
representativey or agent.

(3) A member of the governing body of a ‘tocal
government may perform an officlal act notwithstanding this

section when his participation is neceSsary to obtain a

quorum or otherwise enable the body to acts if he complies
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with tne veluntary disclosure procedures under 2-2-131.%"
Scction Te Section 2-2-131y MCAs is amended to read:
"2-2+131e Yoluntary-disciesure Disclosure of _jnrerest

-z.-mwhan__mapgatory -~ _wheo _woluntary == procedufgse []) A

pubtir officer or employee mey shalls prior to acting in a
manner which may impinge on his fiduciary dutyy disclose the
nature of his private interest which creates the conflicte
He shall make the disclosure in writing to the secretary--of
state commissions Yisting the amount of his financial
inter=sty if anys the purpose and duration of his services
renderedy if anys and the compensation received for the
servicas or such other information as &s necessary to
describe his interest. If he then performs the official act
involvad, he shall state for the record the fact and summary
nature of the interest disclosed at the time of performing
th=2 acts

(23 _A__public..pfficer or employes. who is_uacertain of
whetbher he bas_a copflict requiring _disclosure_ _upder. _this
section__@ay_ make .a _¥oluokary. .gdisclosure _ip fhe mapoer
provided. in_subsection (i)-Oof request  ao.. advisory _opipion
from_ the_commissiop_in the_manner_proyided in. this_ paris_gr
hothe™

Szction 8e Sectlon 2-2-132y MCAy is amended to read:?

#2-2-132. Powars of the secretary-of-state cormissicn-

The ssepetary-of-state commiscion may:

- -
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(1) Issue advisory opinions with-sueh-detetions—ags-ape
necessary—to-protect-the-t+dentity-af-the-requesting-poarey—or
the——purty-—obeut—whom-the-opinton-+s-written as_provided in
this part;

{2) keer and permit reasocnable public access to
votuntary disclosure statements £jled as provided ip this
part;

{3) wmake-rotes-for-the-conduet-ef--his-~affairs——under
this—-perts pyblisb_and.distribute summarles of apny advisory
opinions_issuedi

L4)__revigw the provisions of this part and _recommend
legislation _relating fo _eibics _to__aoy sesSion .of. fthe
legislature: aod

43} _make rules for the copduck of _jts affairs. under
this pari_goncernings

La).-the form.for @aking disclosures. ynder 2=2=131_and
tbe_manosr_io mbich the public will. . be__.allowed _reascoable
acgess. to_such disclosure. statementsi_and

ib)__the procedurss for reguesting and.issuing advisory
gpipjons—.consistent with _the _ocovisions of (sectiops 2
through 141a"

NEW_ SELIION. Section %« Advisory opinions —— who - may
rejquests (1) The commission may issue an advisory opinion as
to whether in its judgment certain conduct would be

considered a violation of this part.
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(2) The commission may issue an advisory opinion only
at the request of:

{a) any pubtic officer or employee who in his
discretion seeks the advice of the commission regarding his
own conduct;

{b) any public officer or employse who in his
discretion seeks the advice of the commission regarding the
conduct of someone under his supervislioni or

(c) any county attorney who has received a complaint
from any citizen and who in his discretion seeks the advice
of the commission regarding the conduct of a public officer
or employee of his county.

(3) The commission may not issue an opinion at the
request of anyone or concerning the conduct of anyone not
specifically provided for in this sections The commission
may not initiate a request on its own motion.

HEMW _SECIIONs Section 10. How advisory opinions
requested —— contentse. {1} An advisory opinion request must:

(a) be submitted to the commission in writing;

{b} set forth the specific transaction or activity for
which an opinion is being requested;

{c) be submitted by the requestling party as posing a
hypothetical situations with such deletions being made by
the requesting party as are necessary to protect the

identity of the party about whom the opinion is requested;
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and

(0} include facts sufficient to enable the commission
to answer a specific guestions

{2) An advisory opinion request may include:

[2) any interpretations asserted by the requesting
party: and

(b} any supporting material that the requesting party
wishes to include.

(3) An advisory opinion request may not:

{2) identify the party about whom the opinion is
requested unless the requesting party is seeking an opinion
about his own conduct; or

{b) contain any defamatorys slanderousy or libelous
statementse

NEW _SECIIUMa Section lle Commission to refer certain
rejquestss (1) Hhenever the commission receives any complaint
or request concerning conduct other than as specified in
[section 9]s the commission shall immediately and without
taking any action on the request refer it to the appropriate
county attorney and to:

{a} the presiding officer of the appropriate body of
the legislature if the request concerns the conduct of a
member or employee of the legislature;

(b} the supreme couwrt If the request concerns the

conduct of a member or employee of the judiciary; or

-12~
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(c) the supervisory if any, of the public official or
employee whose conduct is the subject of the request.

(2} Requests or complaints received and referred
according to thls section may not be made public by the
commissions

HEM_SECTION,. Section t2. Issuing advisory opinions —--
pracedure -- content of opinions -(1) Upon receiving a
request for an advisory opinions the commission shall:

(a) read and consider the facts presented;

{t) apply the applicable sections of this part; and

{c) reach a determination as to whethers in its
judgments the facts presented would amount to a violation of
any section of this part.

{2) Upon reaching a determinationy the commission
shall issue to the requesting party its advisory opiniony
containing onYy:

(2} a summary of the facts presented;

{hy} its determination; and

{c) the rationale supporting its determination.

{3) No advisory opinion may be Jssued by the
commission unless it is signed by a majority of the members.

NEW_SECTION, Section 13« Considering requests —
items +to be included -- hearings prohibiteds In considering
a requast for an advisory opinion:

(L) the commission may:

w
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ta} consider only the facts submitted by the
refluesting party;

(b) If it determines it does not have sufficient facts
to dssue an opiniony deliver to the requesting party a
notice to that effecty including a statement of the specific
facts it needs in order to lssue an opinion; and

{c} wutilize materials prepared by its staffe including
draft opinions and statutory interpretationse

{2) the commission may not:

(a) hold any hearings on any request;

{b} conduct an inquiry of any kind as to the situation
surrounding the request; or

{¢) proceed with a request which has been withdrawn by
the requesting party.

MEMW SECTION. Section l4e Advisory opinions made
pubYic -- confidentialityes (1} HWhen an advisory opinion is
issued it must be made available to tha publice.

{2) Except as provided in [section 11(2)1] andg
subsection (3)e the requesting party is solely responsibtle
for protection of the identity of ths party about whom the
opinion is written»

{3) The advisory opinion may contain the facts as
relatad in the request but may not add anything that would
tend to reveal the identity of the party about whom the

opinion Is writtene

—14-
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Soection 15« Section 2-15-%411y MCAy is amended to reads

“2-15-411. Commissioner—of Cowaission .on. _ethics. _and
political practicess {1) There is a esmmisrsioner——-of
compmisslon _on  cibhics _apd political practices who———43
appointed as provided in 13-37-102.

{2) The office--of--the-—commissioner coapission is
attached to the office of the secretary of state for
administrative purposes onlyy as specified in 2-15-121»
except that the provisions of subsections (l)(b}y {1){cC)»
(2)¢a)s (2)(B)sy (2)(d)y ({2}(e)s and (3){a} of 2-15-121 do
not applye

13)__The commission. is _designated. a . quasi-judicial
boara _ _for _the _pucpases of . 2-15-124%s  except _that _the
prowislons of subsections. (2)e f3)x.and (5) of _2-15:124 . do
not_applya®

Section 1l6a Section 2-16-603y MCAy is amended to read:

"2-16-603a Officers subject to recall -- grounds for
recalle (1) Every person holding a public office of the
state or any of its political subdivisionss either by
election or appointmenty is subject to recall from such
offices.

{2) A public officer holding an elective office may be
recalled by the qualified electors entitled to vote for his
successores A public officer holding an appointive office may

be recalled by the qualified electors entitled to vote for

-15-
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the successor or successors of the elective officer or
afficers who have the authority to appoint a person to that
positions

{3) Physical or mental lack of fitnesss incompetences
violation of his oath of offices official misconducty breach
of _his. fiduciary duty in viglation of 2-2-103s or conviction
of a falony offense enumerated in Title 45 is the only basis
for recalls. No person may be recalled for performing a
mandatory duty of the office he holds or for not performing
any act thats if performeds would subject him to prosecution
for official misconduct.®

Sectlon 1T+ Section 5-7-102¢ MCAs is amended to read:

#5~T7-102« Definitionss The following definitions apply
in this chapter:

(1) =Individual®” means a human being.

(2) *“Person"“ means an individualy corporations
associations firme partnershipes state or local government or
subdivision therecfs or other organization or group of
persons.

{3) "Public official™ means any Iindividuals elected or
appointeds acting in his official capacity for the state or
local gqgovernment or any political subdivision thereofes but
does not tnclude those acting in a judicial or
quasi-judicial capacitye

{4} "™Lobbying™ includées:
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(2) the practice of promoting or opposing the
introduction or enactment of 1legislation before the
Tegislature or the members thereof by any person other than
a member of the legislature or a public official acting in
his official capacity; and

{p) the practice of promoting or opposing official
action by any public official In the event the person
engaged in sucn practice expends 31,000 per calendar year or
merFe exclusive of personal travel and living expenses,

{53) (a) "Lobbyist™ means any person who engages in the
practice of labbying for hires

[t) "iobbyist® does not include:

{i) any individual Montana citizen acting solely on
hls own behalf; or ‘

(ii) any individual working for the same principal as a
licensed Jobbyisty such individual having no personal
contact with any public official on behalf of his principale.

{c] Nothing in this sectlion deprives any citizen not
lobbying For hire of the constitutional right to communicate
with public officialse.

{6) =Lobbying for hire includes activities of any
officerss agentsy attorneys, or employees of any principal
who are paids reimburseds or retained by such principal and
whose duties ‘include 1lobbyings w#When an individual is

reimbirsed only for his personal living and travel expensesy
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which together do not exceed $1,000 per calendar year, that
individual shall not be considered to be lobbying for hire.

{7} ™“Unprofessional conduct®™ means:

{a) a violation of any of the provisions of this
chapter;

(b} instigating action by any public official for the
purpose of obtaining employment in opposition thereto;

(c) attempting to influence the action of any public
official on any measure pending or to be proﬁosed by:

(i)} the promise of support or opposition at any future
election;

(il) promise of financial support;

{iti) making public any unsubstantiated charges of
impraoper conduct on the part of any other lobbyisty any
principals or any legislator; '

(iv) any improper economic reprisal or other wunlawful
retaliation against any public official; or

{v} any means other than arqument on the merits
therzof;

{d) attempting to influence a decision or vote by a
hearing examiner or quasi—judicial officer in any contested
case proceeding under Title 24 chapter 4y part 6+ except as
provided therein;

(e} attempting to knowingly deceive any public

official with regard to the pertinent facts of an official

-18-
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matter or attempt to knowingly misrepresent pertinent facts
of an official matter to any pubilic official; or

{f) engaging in practices which reflect discredit on
the practice of Jobbying.

{8) "Principal" means any person who makes payments in
excess of $1,000 per calendar year for any of the following:

{a) to engage a lobbyist; or

{b} iIn the case of a person other than an individuats
to solicits directlys indirectlysy or by an advertising
campaignes the lobbying efforts of another persons

{9} ®pocket® means the register and reports of
Tobbyists and principals maintalned by the commissioner
pursuant to 5-7-20la

(10) "Payment™ means distributions transfers loans
advancey deposity gifts or other rendering wmade or to be
made of moneys propertys or anything eof values

{11) ®pPayment to influence official action™ means any
of the following types of payment:

{a) direct or indirect payment to a lobbyist by a
principaly as salarys feey or compensation for expenses or
for any other purpose;

(b) payment in support of or assistance to a Jobbyist
or Jlobbying activitiess including, but not limited tas the
direct payment of expenses incurred at the request or

suggestion of the Tobbylist.
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{12) "Business™ means any holding or interest whose
fair market value is greater than 5140000 in any
corporationy partnershipe sole proprietershipe Firms
entarprise, franchise, association, sel f-employed
individuals holding companyy joint stock companys
receiverships trusts or other entity or property held in
anticipation of profit, but does not include nonprofit
organizatlons.

(13) "Eemmissioner (oamission"™ means the eommisgsioner
of——pr¥iticad-——practices gommission_on ethics gnd pelitical
practices_esxaplished Dy 2-13%-41l.

(14} “Elected official™ means a public official holding
a state office filled by a statewide vote of all the
electors of Montana or a state district offices ineludings
but not Yimited to Teqgislatorsy public service
commissionersy and district court judgesas The term
=official-elect” shall also apply only to such offices."

Section 18+ Section 5-11-203y MCAy s amended to read:

"5-11~203s Distribution of secnate and house journals
and sessicon lawse {1) Immediately after the senate and house
journals and ¢the session laws are boundy the legislative
council shall distribute them.

{2} The council shall distribute the house and senate

journals as follows:

{a3) to each county clerk, one copy of each for the use

-20~
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of the county;

{(b) to the Montana state 1ibrarysy 20 copies of each
for the use of the library and distribution to depository
librariess of which 2 copies will be deposited with the
state historical library for security purposesj

{c) to the state Yaw librarians two copies of each for
the use of the library and such additional copies as may be
necessary for the purposes of axchange;

(d) ta the Yibrary of congress and each public aofficer
as defined in 2-2-102s two copies of eachi and

{e) to each member of the legislatures the secretary
of the senatey and the chief clerk of the house of
representatives from the session at which the journals were
adoptedy one copy of each.

{3} The council shall distribute the session laws as
followst?

{3) to each department of the executive branch of the
United States; agencyy commissiony conferencey or
corporation established by the United States government; or
any other subdivision thereof upon request and approval by
the legislative councils one copy;

(b) to the library of congresss eight copies;

(c} to the state librarys two copies;

{d} to the state historical library, two copies;

(e) to the state 3law librarians four copies for the
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use of the library and such additional copies as wmay be
required for exchange with 1libraries and institutions
maintained by other states and territories and public
libroaries;

(f) to the library of each custodial institutiony one
copy;

(g} to each Montana member of congressy each United
States district judge In Montanay each of the Judges of the
state supreme and district courtsy and each of the state
officers as defined in 2-2-102¢8)y one copy;

{h} to each member of the legislatures the secretary
of the senates and the chief clerk of the house of

representatives from the session at which the laws were

adopteds cone copy;

{i)} to ecach of the community college districts of the
statey as defined in 20-15-1C1y and each unit of the Montana
university systems one copy:

(j) to each county clerky three copies for the use of
the county; and

{k} to each county attorney and te each <¢lerk of a
district courty, one copy.®™

Section 19« Section 13-37-101y MCAy is amended to
reads

"13-3T7T-101. Eommissiomer—-of Lommission gcno ._ethics__and

political practices. In this chaptery ™“commissiones
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commissign™ means the eommisstoner—of commission.__opn__ethigs
apd political practices created by 13-37-102y unless the
context clearly indlicates otherwise.®

Sectlion 20. Section 13-37-102s MCAy is amended to
read:

n13-37-102« Lreation of office == ___mephers -
apagintreente {1) There is a commissioner—-of comMissioo..opn
sthigs__and political practices who—-ta--appointed-by-tie
governory-stbject-to--confirmation--by--e--majority-——of——the
senate consisting.. of _six _mepberse A four-member selection
committee comprised of the republicans_holding.  _aoy of _the
nffices. of _governors Secretary of .states atiogrney gengrals
auditors_superinteadept of public__instructions speaker of
the house, the president of the senatey and the minority
floor teaders legader of peth--houses gjther _house of the
legisi ature shall submit—to-the-governor-a-lirse—of-net-tess
than—two-or-more~than-five——noemes——of--individuats——for——his
econsiderecion appeint three. pembers to ihe commissign- Ibhe
reeaiging three wewmbers. _shall_ _ba  appoloted. by .3 __secood
selection. compittes comprised of any of the officeholders
listed. above who are demacratsa

121 A majority of the members of <+the gach selection
committee shall agree upon each mominetion gppointment.

L3)_Every appointment must be coonfiraed by ihe senates
but__ao__appeintment. made_whils the seoate is oot lo regular
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a2ssion-is_effective as_an appolofment uotil the end_af . the
Dext.regular sessionas

+2+L4) Fhe An individual selected to sServe ==
commissioner-of-petiticat-practices on_the commission may ba
rasioved by the governor prior to the expiration of +he 4js
term only for incompetence, malfeasancey or neglect of dutye
The sufficiency of such causes shall be subject to jugicizl
revicos."

Saction 2i. Section 13-37-103, MCAy is amended to
read:

"13-37-103. Term of office —— limitations an holding
other aoffices (1) The +ndividuat Jlpdividuals selected to
serve as on the eommisstoner-of copmission_on ethics_and
peolitical practices +s-appointed-for-a-S—year—termy——but——he
vy soall.__serve terws of 6 years eacha foge_having served a
Ler@ oo the commissions A _membgr is thereafter Ineligible teo
serve =3 gn the commissioner--of---petitrenal-—--sraseicas
copmissiion.

{2) Fhe an individual selected to sarve oS
eommisstoner-of-potitieat-preetices op _tne comzission s
precluded from being a3 candidate for public office as
definad in 13-1-101 for a period of 5 3 years from the +time
that he leaves office as g commissioner.®

Section 22. Section 13-37-104y MCAe |5 amended to

read:

—-24~
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*13-37-104. Vacancy. (1) If for any reason a vacancy
occurs in the 3 position of-commissiener gn_the commissions
a successor shall be appointed within 30 days as provided in
13-37-102{1) to serve out the wunexpired terme Every
nemiretion-———sheatt-———be--confirmed--by--the--senntey——but--a
nomination-mode-white-the-senate-+tz<nse-in-session-shalti--he
effective--as--an--appointment--untid-—~the--end--of-the-next
sesston Lhe_appointpent to fill_a vacancy _is__made _hy._the
selection .commitiee _of members of the sams.political partiy
that_appointed the commissioner whese gosition s vacante

.(2) An jndividual who is selected to sarve out the
unexpired term of a preceding commissioner and who has
served 3 years or more of an unexpired term is not ellélble
for reappointments

{3} An individual who is selected to serve out the
unexpired term of a preceding commissioner and who has
served less than 3 years may be reappointed for a b-year
term as provided in 13-37-102(1)."

Sectlion 23« Section 13-37-10%s MCAy is amended to
read:

"13-37-105. Impeachment and prosecution of
commissionere ¥he A commissioner may be removed from office
by impeachment as provided in Title 59 chapter 5y part 4.
He may also be prosecuted by the appropriate county attorney

for official misconduct as specified In 45-7T-401."
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Section 24. Section 13-3T-106s MCAy is amended to
read:

"13-37-106. Salarys ti)-——Fhe-—commiesioner——of Each
member _of the copmission on_ethics and political practices
is entitled to receive a-—-salary-of-$23yF94—in-fisecal-year
1962 —and--$25y354-—efter——dune—38y—-1962 compensation__as
proyided jin 2-315-125(1).

t2)y-~Fhe-—~-salary-——-commtsston-—--—must---review———=the
eenmiasioner‘:—se}sry-snd"aay—reeenﬂend-sﬂ*afy—inereases——te
the-teqgistatures® .

MEMW _SELTION. Section 25. Commission structure -—
chairman and vice-chairmans (1) The commission shall elect a
chairman and a vice-chairman from among its members to serve
for a term of 1 year eache

{2} A member may serve as chairman only once during
any term of office to which such member is appointed.

{3) The cha frman and vica-chairman may not be
affiliated with the same political party.

(4) The vice-chairman shall act as cheairman in the
absence or disability of the chairman or in the event of a
vacancy in such office.

(5) The chairmen and vice-chairman may each make and
second motions and voted

HEW.SECIIONa Section 26. Commission meetingse (1)} The

commission shall meet at ¥east once every other month and at
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other times at the call of the chairmans

[2) The commission shall meet at the tlme and place
QEsignated in the calle

{3} A1) meetings of the commission are to be conducted
as provided in Title 2+ chapter 3.

section 2T« Section 13-37-112y MCAy is amended to
read:

*13-37-112. Personnel and budget. (1)} The commissioner
compisalon shall select an appropriate staff to enforce the
provisions of chapters 35, 36s or 37 of this titlevi_ _Tiftle
Ba__chapter _T: Title 2. chapter Zs: part li_and [secilons 32
through.s0_nf this _actl]s and ke it may hire and flre all
personnel undey h+s Lt3 supervision.

(2) The eenn#ssfenef commissiap shall be responsible
for preparingy administerings and allocating the budget for
h#a jits offices®

Section 28, Sectien 13-37-116y MCAs is amended to
read:

¥13-37~116« Exercise of powerse The commisstoner
commisslon may exercise all of the powers conferred upon him
it by law in any jurisdiction or political subdivision of
the state."

Section 29. Section 13-37-119s MCAy is amended to
reads:

*13-37~11%. Availabillty of informationa (1) The
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commivsvoner gomgission shall make statements and other
information filed with héba-affice it available for public
inspectlon and copying during regular office hours and make
copying facilities available free of charge or at a charge
not to exceed actual cost.

(2) The eonmissioner CORmission shall preserve
statements and other information filed with his-offiee jt
for a period of 10 years from date of receipt.

{3) The ecommissioner compmission shall prepare and
publisn summaries of the statements received and such other
reports as he ii considers appropriates

(4) The commissioner copmission shall provide for wide
public dissemination of summaries and reportse.®

Section 30« Section 13-37-120y MLAy iS amended to
reads:

®13-37-120. Reports. The cemmisstoner commission shall
at the close of each fiscal year report to the legislature
and the governor concerning the action ke it has takens
including the namess salariess and duties of all individuals
in his jts employ and the money he it has disbursed. The
commisstoner comalssion shall also make further reports on
the matters within h+s its jurisdiction that the legislature
may prescribe and shall also make recommendations for
further legistation that may appear desirable.®

Section 31« Section 13~3T~124, MCA, is awended: to

-28-
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read:

®13-37-124+ Consultation and cooperation with county
attorneye {1) Whenever the commiavsioner commission
determines that there appears to be sufficient evidence to
justify a civil or criminal prosecution under chapters 35.
36y or 37 of this title, he jt shall notify the county
attorney of the county in which the alteged violation
occurred and shall arrange to transmit to the county
attorney all information relevant to the allaged violatione
If the county attorney falls to initiate the appropriate
civil or criminal action within 30 days after he recelves
notification of the alleged violations the commissioner
commission may then initiate the appropriate 1legal actione

{2) A county attorney maye at any time prior to the
expiration of the 30-day time period specified in subsection
{l)s waive his right to prosecute and thereby authorize the
commissdoner compission to initiate the appropriate civil or
criminal action.

{3} The provisions of subsection {1) do not apply to 2
situation in which the alleged violation has been committed
by the county attorney of a countys In this instances the
commiessioner coppissipp is authorized to directly prosecute
any alleged violation of chapters 35y 36y ar 37 of this
title.

{4) 1f a prosecution is undertaken by the eommissioner
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caommissiaone all court costs associated with the prosecution
shall be pald by the state of Montanay and all fines and
forfeitures imposed pursuant to a prosecution by the
eommtastoner copplssiop shall be deposited in  the state
general funde.® ’

NEM_SECYIONa Section 3z. opDefinitions. Unless the
context requires otherwisey the following definitions apply:

[t) *"Commission™ means the commission on ethics and
political practices established by 13-3T-102.

(2) "™False™ means clearly incorrects contrary to facte
wistakeny or untruthfula.

{3} *™"Misleading™ means clearly inaccurates
exaggeratives or designed to deceive or cause misperception.

MEM _SECTI0ON. Section 33s False or misleading
statements relating to ballot issues. No person or political
committee as defined in 13-1-101 wmay knowingly, eaither
through actual or constructive knowledges makes publishs or
circulate any false or misleading statements claime slogan,
or message in any lettery circulars advertisements telephone
advertisingy or poster or in any other writing or form of
medias including radicy televisions buttonse or stickars,
that is designed to affect the vote on any ballot issue
provided for In Title 13y chapter 27.

MEW SECTION, Section 34« Statament of opinion on

pallot issue - penalttys (1) Any Tetters circulary
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advertisement, posteres or other writing or electronic
advertisement paid for by a political committee or person
and designed to affect the vote on any ballot issue must
contain within It 3 clearly conspicuous statement that all
information contained therein is an expression of the
opinion of the person or committee disseminating the
informatione

{2) Failure to comply with this sectlon is punishable
by a fine of #50 per letters, circulares advertisements or
segment or unit of any other communication referred to in
subsection (1).

NEW_SECIION. Section 35. Commission powers =-—-  fair
campaign practices -— candidates and ballot issues. (1)
The commission may:

{a) proceed on a complaint filed as provided in this
part to arbitrate a dispute betwaeen and among candidates and
pelitical committees <concerning an 2llegation of unfair
campaign practices; or

{b}) proceed on a complaint filed as provided in this
part to examine a statement regarding a ballot issue.

{2) The commission may conduct hearings and compel the
attendance of parties and wltnesses as necesSsary to
investigate any complainte.

{3} The commission shall adopt rules of evidence and

procedures which need not be in accordance with the
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provisions of Titie 2y chapter 4s part 6y or the rules of
eviderce or procedure provided for the courts of the statea

(4) The commission shali meet to investigate
complaints and conduct hearings as it determines necessarye
Unon concluding its investigations and hearingse the
commission shall issue a statement jpdicating its findings
of fact and conclusions of }aws

MEM_SECIIONa. Section 38. Initiation of proceedings by
candidstes ~— complaints (1) A candidate who believes
another candidate or political committee has made a
statement about him in the course of the campalgn that is
unfair or untrue or that violates an o3th or pledge of fair
campaign practices to which the other candidate or political
committee has subscribed may file a complaint with the
commissione The complaint must contain a specific statement
of the basis of the complaints together with evidence to
support the allegation.

(2) Upon receipt of a complainty the commission shall
determine if the complainant has demonstrated reascgnable
grounds for a complainte If it finds the complaint fails to
state reasonable groundsy it must return the complaint to
the candidatey stating its findinge If the commission finds
the complaint doces state reasonable groundss it shadl
proceed on the complaint to hearing and arbitratione

NEN_SECTION. Section 37. Initiation of proceedings on
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baltot issues -- public disclaimer =- penalties. (1) The
commission shally on the sworn complaint in writing of any
individualy determine whether a persan or potltitical
committee has vioclated the provisions of [section 33 or 34]
regarding ballot issues.

(2} 1f the commission determines by a vote of a
majority of its members that a person or committee has
violated [section 33], it may order the offsnding party to
either discontinue i#§ssuyance of the false or misleading
information or to issue a public disclaimers In the same
medium or media that carried the false or misleading
informatijony stating:

(S) that this information was found to ba false or
misleading; anda

{b) the reasons for the findinge

{3) A person or committee that fails to comply with an
order of the commission is subject to a fine of $500 a daye
Any penalties collected wunder this subsection must be
deposited in the earmarked revenue fund for operation of the
commissione.

MEW SECTIONs Section 38. Expedited hearings -—
frivolous or unfounded complaints == notice and hearing.
(1) Upon receipt of 2 complaint under either [section 36 or
37)s the commission shall schedule a hearing within 7 days

of receipt of the complaint and shall render a determination
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within 10 days of receipte

{2} If a complaint is received after October 15 of a
generat election yeary the commission shall schedule a2
hearing within 3 days of receipt of the complaint and shall
render a determination within 7 days of receipte.

{3) The commission may assess reasonable costs
incurred by a defendant against any complaining party who
submits a complaint found by the commission to be frivolous
or without foundatiob.

(4) Each party to a proceeding under this section is
entitled to reasonable notices opportunity for a hearings
within the constraints of subsections (1} and (2)e and
Judicial review.

EM_SECTIDN. Section 39. Investigative and hearing
powerss (1) The commission may inspect any recordss
transcriptse draftss or notes used in preparation of any
Writing or advertisement referred to in [section 33] by any
person or political committee accused of violating [section
33 1.

() The commission may administer ocathse subpoena
witnesses and compel their attendances take evidencey and
reguire the production of materials referred to in
subsection (1) that are relevant or material for the purpose
of conducting any hearing or investigation.

MW _SECLION. Section 40. Rulemaking authoritye The

-34-
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commission may adopt rules necessary to carry out the
provisions of this part concerning:

{1) thz form for making complaints under [section 36
or 37}); and

(Z) the procedures for holding hearings as provided in
this part.

Section 4le Section 45-7-40is MCAe+ is amended to read:

"¢5-7-401e OfFficial misconducts. (L) A public servant
commits the offense of official misconduct when In his
official capacity he commits any of the following acts:

{a} purposely or negligently fails to perform any
mandatory duty as required by law or by a court of competent
jurisdictions

(b} knowingly performs an act in his official capacity
which he knows is forbidden by laws;

{c) with the purpose to obtain advantage for himself
or anocthers performs an act In excess of his lawful
authority gr in _breach of his fiduciary duty in yiolation of
2=2-k03%

{d} sclicits or knowingly accepts for the performance
of any act a fee or reward which he knows is not authorized
by Yawi or

{e) knowingly conducts a meeting of a public agency in
violation of 2-3-203.

{2) A public servant convicted of the offense of
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officisl misconduct shall be fined not to exceed 3500 or be
imprisoned in the county jail for a term not to exceed &
monthss or bothe

{3) The district court shall have exclusive
jurisdiction in prosecutions under this sectione Any action
for oSfficial misconduct must be commenced by an information
filea after leave to file has been granted by the district
court or after a grand jury indictment has been found.

(%) A public servant who has been charged as provided
in sudsection (3) may be suspended from his office without
pay pending final judgments. Upon final judgment of
conviction he shall permanently forfeit his offices Upon
acquittal he shall be reinstated in his office and shall
receive all backpaye.

(5) This section does not affect any power conferred
by 1aw to impeach or remove any public servant or any
proceeding authorized by law to carry into effect such
impeachment or removal."™

YEM _SECTIONs Section #2. Initial appointaments to
commiss ions Notwithstanding the provisions of 13-37-103» the
fnitial appointments to the commission on ethics and
political practices must be made as follows:

{1) one member must be appointed by each selection
committee for a term of 2 years; and

(2} one member must be appointed by each selection
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committee for a term of 4 yearsa.

NEHW_SECIIONe Section 43. Word substitutions Unless
inconsistent with +this acty any reference in the MCAs
including 1laws passed by the 48th legislature and approved
by the governors to the "commissioner of political
practices® or "commissioner® (of political practices) is
changed to "commission on ethics and political practices™ or
“commission® (on ethics and palitical practices)s The code
commissioner shalls without changing meaninges make such
grammatical and other incidental changes in the MCA as are
necessary to effect such terwminology changese

MEW_SECTION. Section 44« Codification instructions.
(1) Sactions 4 and 9 through 14 are intended to be codified
as an integral part of Title 2y chapter 2+ part le¢ and the
provisions of Title 2y chapter 2y part 1y apply to sections

4 and 9 through l4.

(2) Sections 25 and 26 are intended to be codified as

an integral part of Title 13, chapter 37T, part 1y and the
provisions of Title 13y chapter 37y part 1y apply te
sections 25 and 26.

(3) Sections 32 through 40 are intended to be codified
as an integral part of Title 134 chapter 35y part 3y and the
provisions of Title 13, chapter 35y part 3, apply to
sections 32 throuah 404

NEH_SECTIONSs Section &5e Severabititye If a part of

-3 -
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this act Is invalidy all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW._SECIIONs Sectlion 46. Effective dates This act is
effective July 1, 1983,

-End-
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FISCAL NOTE
Form BD-15
In compliance with a written request received February 9, ., 19 83 , there is hereby submitted a Fiscal Note

for House Bill 689 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA}.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 689 creates a commission on ethics and political practices; replaces the
Commissioner of Political Practices; transfers the administration of the code of
ethics from the Secretary of State to the commission; creates new duties regarding

fair campaign practices and ballot issues; and provides penalties for violations of
code of ethics.

ASSUMPTIONS:

1) Current staff would not be able to administer proposed legislation.
2)  More demand would be created for working space and storage.
3) The following operating expenses would be affected; travel, printing, postage,

telephone.

4) The commission will meet more often during the general election year.

FISCAL IMPACT:

Expenditure: FY 84 FY 85
Personal Services
Under Current Law $ 123,188 $ 122,920
Under Proposed Law 126,584 129,712
Increased S 3,396 $§ 6,792
Operating Expenses
Under Current Law $ 26,426 $ 20,448
Under Proposed Law 34,517 31,392
Increased $§ 8,091 $§ 10,944
Equipment
Under Current Law 5 200 S 0
Under Proposed Law 2,687 0
Increased S 2,487 5 0
Total Expenditure
Under Current Law $ 149,814 § 143,368
Under Proposed Law 163,788 161,104
Increased To General Fund § 13,974 § 17,736 ‘ ) ‘t) LWP\ R

FISCAL 13:J/1

BUDGET DIRECTCR
Office of Budget and Program Planning

Date: 2~ IL\’ 83
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FISCAL NOTE

Form BD-13

In compliance with a written request received . March 25, ,19 83 _ there is hereby submitted a Fiscal Note
for _House Bill 689, Amended, pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 689, amended, creates a commission on ethics and political practices;
replaces the Commissioner of Political Practices; transfers the administration of
the code of ethics from the Secretary of State to the commission; creates new duties

regarding fair campaign practices and ballot issues; and provides penalties for
violations of code of ethics.

COMMENT :

The amendments do not change the original fiscal note. Refer to that for the assumptions
and costs.

FISCAL NOTE 13:J/2

BUDGET DIRECTOR
Office of Budget and Program_Planning
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STATEMENT OF INTENT
HOUSE BILL 6B9%

House State Administration Committee

It is the intent of the Legislature to «create a
Commission on Ethics and Political Practices to take the
place of the Commissioner of Political Practices.

It is intended that the Jduties of the Commission
include those duties presently assigned to the Commissioners
It is not the intent of this bill to expand the powers of
the Commission beyond those powers currently granted to the
Lommissionar in the areas of ‘tlobbyist regqulation and
campaiyn finance.

It is intended that the duties of the C{ommission
include those gduties presently assigned to the Secretary of
State in the adaministration of Title 2y chapter 2+ part L.
[t is intended that the powers of the Lommission in this
area are limited to those specifically granted in this bille
It is intended that the Commissicn not have the authority to
nold hearings or conduct investigations of any kind
regarding the behavior of any public official or employee.

It is intended that the penalties contained in  this
Dill  are applicable to all public officials and employeesy
whether their functions be legislatives judicials ar

executives
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HB 649

It is intended that the portions of this bill revising
the code of ethics in the areas of ethical standardss
disctosure requirements and mechanicss and the advisary
opinion functions apply only to executive branch officials
and employees at the state and local level. This is intended
because ethical provisions regarding the judiciary are
alrzady in place and because it is the intent of the
Leyislatures after reviewy to implement its own conduct
review and disclosure requirements and mechanicsa

It is intended that the Cemmission will study the laws
Jiven to it to administers particularly the code of ethicss
and reports to the Legisiature at the next legislative
session or subsequent sessions any changes it wishes to
T2Commenus

It is intended that any study or review of the code of
athics and any legislation recommended by the Commission be
limited to those standards or mechanic¢s that apply to
exzcutive branch officials and not include provisions which
apply to m2mbers of the Legislatures

Tt is intended that the authority given to the
Lommission in section 26 of this Hill to hire ang fire all
personnel under its supervision not be used to fire any of
the personnal currently emazloyed in the office of
iomwissioner of Political Practicesse ualess there pe good

and saufficient cause to Jdo S0

—2- SECOND READING

HDB (089
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A Statement of Intent is required for tnis bill because
section 8 yrants the Commission the authority to adopt rules
for the conduct of its affairs under the code of ethics. It
is intended that the authority to adopt rules is
specifically limited to the areas provided for in section B.
Rulas are tp be adopted under the Montana Administrative
Proceddra Act. The rules regarding advisory opinions must be
consisteant with sections 9 through 14 of this bi1{. It s
intended that the (ommission may not, by rules provide for
any hearing or investigation of any kind regarding the

behavior of any individuala

-3=
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Appraoved by Committee
on State AdminAstration

1 HOUSE BILL NOe 689 1 *2-2-102« Qefinitions. As wused in this party the
2 INTRODUCED BY WINSLOWs SCKy VINCENTy FABREGAs CURTISS, 2 following definitions apply:

3 [VERSONy De BROWNy BERTELSENs SHONT2Zy HANNAHS4 3 (1) "Business™ includes a corporations partnerships
4 KJLSTADy GALTVs ADDYs BERGENEs EUDAILY | & sale proprietorships trust or foundations or any other

5 BY REQUEST OF THE SECRETARY OF STATE 5 individuat or organization carrying on a businesss whether

5 ] or not oparated for profit,

T A BILL FOR aN ACT ENTITLED: ™aN ACT CREATING A COMMISSION T {2) - "Commission® means the compission. _on . ethics__aand

e ON ETHICS AND POLITICAL PRACTICES TO TAKE THE PLACE OF THE 8 poelitical practices os establtished in 2=15-41}.

9 COMMISSIONER OF POLITICAL PRACTICES; SPECIFYING ITs 9 €2343) *"Compensation® means any meneys thing of values
Lo STRUCTURE AND ORGAMIZATION; DEFINING ITS POWERS AND DUTIES, 10 or economic benefit conferred on or received by any person
11 INCLUGING ACMINISTRATIDN OF LOBBYING AND CAMPAIGN PRACTICE 11 in return for services rendered or to be rendered by himself
iz LANAS CURREMTLY ADMINISTERED BY THE COMMISSIONER; 12 or 2nother.

13 TRANSFERRING THE ADMINISTRATION OF THE CODE OF ETHILS FROM 13 +33(4) “Employee™ means any temporary or permanent
14 THE SECRETARY UF STATE TGO THE COMMISSION; EREATENG-NEW 14 erplayee of the state or any subdivision thereof ep-member
15 BUHFIES-REGARDING—FAIR~EAMPAFEN-PRACFICES—FAR-EANBEOAFES——AND 15 ef-the—judiciarys including a member of a boards commissions
16 EBNEEANING——BALEBF—315SHESs GENERALLY REVISING AND CLARIFYTNG 16 or committeey except a legislatory__a__member___of __the
17 THE CNDE OF ETHICS; PROVIDING PENALTLES FOR VIQLATIONS OF 17 juuiciarys amd of an employee under contract to the states
18 THE CODE OF ETHICS; AMENDING SECTIONS 2-2-102y 2-2-103, 18 +4¥{5}) "Financial interest” means an interest held by
19 2-2-105, 2-2-121y 2-2-125s 2-2-131+ 2-2-132, 2-15-411y 19 an individualy his spouses or minor children which is®
20 2~16-603y 5-7-102y 5-11-203y 13-37-101 THROUGH 13-37-106. 20 {3} an ownership interest in a business;

21 13-37-112¢ 13-37-116, 13-37-119, 13-37-120, 13-37-124, AND 21 (L) a creditor interest in an insclvent business;
22 45=T=401y MCA3 AND PROVIDING AN EFFECTIVE DATE.™ x4 (c} an employment or prospective employment for which

23 23 negotiations have begun;

24 BE IT EMACTED d8Y THE LEGISLATURE OF THE STATE OF MONTANA: 2% (d) an ownership interest in real or personal
25 Section 1. Section 2=2-102y MCAy is amended to read? 25 property;

-2- HB 689
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(e) a loan or othar debtor interest; or

(f} a directorship or officership in a business.

t5¥{&) "“Official oact® or “official action" means a
votey decisions recommendations approvals disapprovals or
other actions including inactions which involves the use of
discretionary authority,

63 (1) ™"Public officer" includes any state officer
except a legislator or member of the judiciary or any
elected officer of any subdivision of the statee

#3484} "State agency" includes the state; the
legislature and its committees; all executive departmentss
boardsy commissionsy committeesy bureausy and offices; the
university system; and all independent commissions and
cther establishments of the state government except the
Courtse.

£8%({92) "State officer™ includes al'l elected officers
and directors of the executive branch of state government as
definea in 2-15-102."

Section Z. Sectiaon 2-2-103s MCA+ is amended to read:

"2-2-103. Public truste {1) The nolding of public
office or employment is a public trusty created by the
confidence which the electorate reposas in the integrity of
oublic officersy legislatorse and employeess A public
officers legislatory or employee shall carry out his duties

for the benefit of the people of the state. He.pay oct. _use

-3= H® 689

10

il

12

13

14

i5

is

17

i8

20

21

22

23

24

25

H? 0689,02

bis _offiges the influence created by his offigcjal positions
or the infermation gained by _yiriue _of _fthat position_  to
adyance. _any__persengl __ecgpumic ipterest of his owp or of 2
relatives other thap such strictly _incidental ognefits _as
way__accrue _from _the__epaciment _or_administration of Jaws
uffecting the public geperallys

(2) A public officery legislatory or employee whose
conjuct departs from his Ffiduciary duty is liable to the
peuple of the state as ip_the sawe manper._and for _up  tp
triele__the _amount _that a trustee of propertyy-is gould De
liable to a beneficiary under T2-20-203{2)s and shall suffer
such other liabilities as a private fiduciary would suffer
for abuse of his truste The county attorney of the county
where the trust is vialated may brinyg appropriate judicial
proceedings on behalf of the people. Any moneys collected in
such actions shall be paid to the general fund of the
agyrieved agencye.

(3)__If a county .attorpey has._received. a__complaint
alleging _any _violation of _this _parfe he.may in his sole
diggretion _request.an advisory opinigu from the_ . commissions
in__the__mapaer provided _in this parts if he is_uncertain
mhether the copduct complained of would be considered. 2
violation when:

{a}__viewed by ap impartial panel_ of citizensi.or

{b}_ _compared_to goaduct gccurring in gther coungies.of

t HB 649
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the_states

14) . _The _determination__of _the commission_is._ advisory
enlys_and_the couniy .attorney seeking _the opinion _is__pot
ebligated to follow or_agree with the advice.

€315} The following sections set forth various rules
of conducty the transgression of any of which ise as suchsy a
viotation of fiduciary dutyy and various ethical principless
the transgression of any of which is noty as suche a
violation of fiduciary duty."

Section 3. Section 2-2-105y MCAsy is amended to read:

"2-2-105. Ethical principles for public officers and
amployeesa (1) The principles in this section are intended
as Juides to conduct and do not constitute vioclations as
such of the public trust of office or employment in state or
local qgovernment. (owevers failure to observe one of these
2rinciples mav be taken as evidence tending to_establisbe in
conjunction with all the other facts of a casee a breach of
fiduciary dutys

{23 A public officer or employee sShould not acquire an
interest in any business or undertaking which he has reason
to helieve may be directly and substantially affected to its
economic benefit by official action to bpe taken by his
agencys

(3 A public officer or employee should nots within

the months following the voluntary termination of his office

-5- HY 689
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or employments obtain employment in which bhe will take
direct advantages unavailable to othersy, of matters with
which he was directly involved during his term or
employment. Tnese matters are rulese other than rules of
general applications which he actively helped to formulate
and applicationsy claimsy or contested cases ia the
consideration of which he was an active participant.

{4} A public officar or employee should not perform an
official act directly and substantially affecting a business
or other undertaking to its economic detriment when he has a
substantial financial interest in a competing firm or
undertakinge®

NEW SECTI0ONe Section 4. Penalties for code aof ethics
violation. ¢} In addition to the tiabilities provided for
in 2-2-103+ any public official or employee adjudged in
viclation of the provisions of this part may be:

ta¥{l) subject to recall under the provisions of
chanter 16 of this title; AND

te¥(2) subject to prosecution for official misconduct
undger 45-7-401+-oRd

te}--subjett—to-divetplimary-action-by-his-~supervisory
+F-anysy

t2}--A-—pubttc-offictot-or-emplayce-who-is-uncertain-as
to-whether—the-conduet-of-semeone—gnder—his-supervision—+e-a

victatien—sf-ehes—provistons—ef--this——pare--may—-request--an

-6 HB 689
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advisory--spraron—from-the-commisston—in-the-manner-previded
tn-this-part.

Section 5. Section 2-2~121y MCAy is amended to read:

H2-2-121. Rules of conduct for state aofficers and
state employeess. (1) Proof of commission of any act
enumerated in  this section is proof that the actor has
breached his fiduciary dutye

{2} A state officer ar a state employee may nots

{a) use state times Tacilitiess-or equipment for Hhis
private business purposes;

(b) engage in a substantial financial transaction for
his private business purposes with a person whom he inspects
or supervises in the course of his official duties;

{c) assist any person for a fee or other compensation
in obtaining a contractes ciaime licenser or other economic
benefit from his agency;

(d) assist any person for a contingent fee in
obtaining a contracty claimy licensey or other economic
benefit from any state agencys o}

{e) perform an official act directly and substantially
affecting to its economic benefit a business or other
undertaking in which he either has a substantial financiatl
intarest or is engaged as counsely consultanty
reprasentativey or agente

(3) A department head or a member of a quasi—Judicial

- HB 689
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or rulemaking board may perform an official act
notwithstanding subsection (2)(e) if his participatian is
necessary to the agministration of a statute and if he
complies with the veluntary disclosure procedures under
2-2-131.

{(4) Subsecticen (2}(d} does not apply to a member of a
boardy commissiony councilsy or committee unless he is also a
full-time state employeea™

Section 6, Section 2-2-125y MCAs is amended to reaid:s

"2-2-125« #Kules of conduct for local government

officers and employeesa (1) Proof of commission of any act

enumerated in this section is proof that the actor has
breached his fiduciary dutye.

{2) An officer or employee cof local government may
not:

(a) engage in a substantial financial transaction for
nis private business purposes with a person whom he inspects
or supervises in the course of his official duties; or

() perform an official act directly and substantially
affecting to its economic benefit a business or other
undertaking in which he either has a substantial financial
interest or is engaged as counsels consul tanty
representatives or agentes

{3) A member of the governing body of a local

Jovernment may perform an official act notwithstanding this

-8~ HB 689
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section when his participation is necessary to obtain a
quorum or otherwise enable the body to acts if he complies
with the voltantary disclosure procedures under 2-2-131."

Section 7e Section 2-2-131s MCAy is amended to read:

"2-2~-13l. ¥votuntary--disclosore Disclosure of interest
== when_maodatory == when _voluntary ==_ procedure. (1) A
public officer or employee may ghalls prior to acting in a
manner which may impinge on his fiduciary dutys disclose the
nature of his private interest which creates the conflicts
He  shall make the disclosure in writing to the secretary-of
state Commissione Jlisting the amount of his Financial
interesty if anyy the purpose and duration of his services
renderedy if anyes and the compensation received for the
services or such otper information as is necessary to
descrioe his intereste IFf he tinen performs the official act
involvedy he shall state for the record the fact and summary
nature of the interest disclosed at the time of performing
ths acte

12) _a_public officer or employee who is.  wocertain of
whether _bhg has_ . a conflict requiring disclosure under this
section may _make _a_ yoluptary _disclosure _in _itbhe mannerc
provided jn_  subsecticn__(l) or_request 3n _gdvisory opinien
frem tne commpission_in_the manner_provided ia this_pafts__QC

Lotha®

s5a2ction 8. Section ¢&-2-132y MCAs is amended to read:

-9- H2 649
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"2-2-132« Powers of the seeretary-of-state commissione
The secretary-of-atate compission may:

(1) issue advisory opinions with-sueh-deletions-as-are
necedsary-to-protect—the-+dentity—of-the-regqnesting-party-or
the-party-abogst-whom-the-op+nton-ta-written as__pravided _in
this_parks

{2} keep and permit reasonable public access to
votuntary disclosure statements filed as_ provided _in__this
ETS

(3) make--rutes--foer-—-the-conduet-af-his~affairs-under
this-parew pyblish and distribute suumarjes of apy _advisory
apinions_iasuedsi

L&l__Lsxiﬁu__xhg__ntgziiignﬁ_nﬁ_xbi:_na::_and_ne;nmﬁend
legislation .relating _to ethigs _to _apny session _of _the
legislature; and

L3y _make _rules _for _the copndyct.of. its affairs uoder
this part concerning:

Lad__the fora for making disclosures under 2-2-131__and
the _mgnoefr._io. which the public will be_allowed reasgnable
access to such disclosure statementsi and

{b) __the proceduraes_for requesting and issuing advisory
opinions gonsistent _wikh _the prowvisions__of _[sections. 9
throush_l4la"

NtW SECTIOHe Section 9« Advisory opinions -~ who may’

requests (L} The commission may issue an advisory opinion as

-10- H3 6a89
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to whether in its judgment certain conduct would be
considered a3 violation of this part.

(2)Y Tha commission mAay issue an advisory opinien only

at the reguest of:

{a) any public officer or employee who in his

‘discretion seeks the advice of the commission regarding his

ownn conduct; Q)
to¥y——any-—publtie—-offieer-—or-—employee--nho---rn---hvs3

disefeg+on——seek9—the—adviee-eF-ehe-cemm%ss+on—regurdfng—the

eondaect-of-somedrne-nnder-his—supervisiony-or

fetlB) any county attorney who has recaeived a
complaint from any citizen and who in his discretion seeks
the advice of the commission regarding the conduct of a
public officer or employee of his county.

{3) The commission may not issue an opinion at the
request of anayone or concerning the conduct of anyone not
spe:ifical]y_ provided for in this section. The commission
may not initiate a request on its own motion.

NEW SECTIONs Section 10. How

advisary opiniens

requested —— contentsa {1} An advisory opinion reqguest must:?
(a3} be submitted to the commission in writing;
(b) set forth the specific transaction or activity for

which an opinicn is being reguested;

(c) be submitted by the requesting party as posing a

hypothetical situations with such deletions being made by
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the reguesting party as are necessary to protect the
identity of the party about whom the opinion is reguested;
and

{d} include facts sufficient to enable the commission
to answer a specific questiona

{2} An advisory opinion regquest may include:

(a) any interpretations asserted by the requesting
partys; and

{(b) any supporting material that the requesting party
vishes to include.

(3) An advisory opinion request may not:

{3} identify the party about whom the opinion is
requested unless the requesting party is seeking an opinion
about nis own conduct; or

{b) contain any defamatorys slanderouss or livelous
statements.

NEX_SECTIONS. Section 1i. Commission to refer certain
reaguestss (1) Whenever the commission receives any complaint
aor raquest concerning conduct other than as specified in
[section 9Jr the commission shall immediately and without
taking any action on the request refer it to the appropriate
county attorney and to:

(a) the presiding officer of the appropriate body of
the legislature iif the request concerns the confuct of a

member or employee of the legislature; JR
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(by the supreme court if ‘the request concerns the
conduct of a member or employee of the judiciaryt-eor

tey--the--supervisorv-if-anyr-of-the—pubtic-offictat-or
emplayes-whase—conduct-¥3—the-subject-of-the-request.

{2) HReguests or complaints received and referred
according to this section may not be made public by the
commissione

NEW _SECTIONs Section lZe 1Issuing adviso;y opinions --—
procedure —— content of opinion. (1) Upon receiving 2
request for an advisory opiniony the commission shall:

{a) read and consider the Ffacts presented;

(b) apply the applicable sections of this part; and

{(c} reach a determination as to whethery in its
judjmenty the facts presented would amount to a vioclation of
any section of this parte

(2) upon reaching a determinationsy the commissiocn
shall issue to the reguesting party its advisory opiniony
containing only:

fa) a summary of the facts presented;

(§73] its determination; and

(c) the rationale supporting its determination.

(3} No advisory opinion may be i ssued by the
commission unless it is signed by a majority of the members.

NEW_SECIIgNe Section 13. Cansidering requests --

items to be included == hearings prohibiteds In considering
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a request for an advisory opinion:

{l1) the commission may:

{a) consider only the facts submitted by the
reguesting party;

{p) if it determines it does not have sufficient facts
to issue an opinions deliver %o the reguesting party a
notice to that effecty including a statement of the specific
facts it needs in order to issue an opinion; and

{c) wutilize materials prepared by its staffs including
draft opinions and statutory interpretations.

{2} the commission may not:

(a) hold any hearings on any request;

(b) conduct an inquiry of any kind as to the situation
surrounding the request; or

(c) proceed Wwith a request which has been withdrawn oy
the requesting party.

MEM_SECTIDHe Section l4. Advisory opinions made
public =-- confidentialitys {l) When an advisory opinion is
issued it must be made available to the publice

(2} Excapt as provided in [section 11(2)] and
subsection (3)y the requesting party is solely responsible
for protection of the identity of the party about whom the
upinion is Writtend

(2} The advisory opinion may coentain the facts as

relatead in the reguest but may not add anything that would

~14= . H? 689
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tand to reveal the identity of the party about whom the
opinion is writtens

Section L5« Section 2-15-411y MCAy i5 amended to read:

"Z2-15-41le Commiastoner--of Commission_ gn.ethics-aond
political practices. (1) There is a commissioner———af
compission __on___ethics _and political practices who--is
appointed as provided in 13-37-102.

(2} The office-—ef--the-—commissioner com@ission Js
attached to the office of the secretary of state for
administrative purposes only, as specified in 2~15-121s
except that the provisions of subsections (L}(b}s {L)(C)o
(2)ta)s (2)(B)» (21{d)s (2)(e)s and (3)(a) of 2-15-121 do
not apply.

43) The _commission. is .designated a__guasi-judicial
boord__for _the _purpases _of 2-15-12%: exgept .that _the
Rroxisions of _subsections (2)s [2)e and (5) of 2-15-124% do
oot _apulya® )

Section 16. Section 2-16-603y MCAs is amended to read:

#2-16-603. OCfficers subject to recall —— grounds for
recalls. (1) Every persaon helding a public office of the
state or any of its political subdivisionsy either LY
election or appointmenty s subject to recall from such
office.

{2) A public officer holding an elective office may be

recalled by the qualified electors entitled to vote for his
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suctessore A sublic officer holding an appointive office may
be recalled by the qualified electors entitled to vote for
the successor or successors of the elective officer or
officers who have tne authority to appoint a person to that
position.

{3) Physical or mental lack of fitnessy incompetencer
violation of his oath of officesy official misconducty breach
of bis Fiduciacy duty in violaction of £-2-103: or conviction
of a felony offense enumerated in Title 45 is the only basis
for recalls WNo persan may be recalled for perforaing »
mandatary duty of the office he holds or fFor not _Jerfurming
any act thaty if performedy would subject him to praesecution
for official misconduct."”

Section 17« Section 5-7-102s MCA, is amended to read:

n5-7-102. Definitionsa The following definitions apply
in this chapter:

(L) ™"Irdividual" means a human being.

{2) Wperson" means an individual» carporations
associationy firme partnerships state or local government ar
subdivision thereafy or other organization or group of
Persons,

(3) wpPublic official™ means any individualy elected or

appointedy acting in his official capacity for the state or

lTocal government or any political subdivision thereofe but
does not include those acting in a judicial or
=-16- HB 639
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quasi-judicial capacitye.

(4] ™Lcbbying®” includes:

(a) the practice of promoting or opposing the
introduction or enactment of legis)ation before the
legislature or the members thereof by any person other than
a member of the legislature or a public official acting in
nis official capacity; and

(b} the practice of promoting or oppasing official
action by any public official in the event the perscn
engaged in such practice expends $%$1,000 per calendar year or
more exclusive of personal travel and living expensesa

(%) () "Lobbyist" means any person who engages in the
practice of lophying for hires

{2) "“Lobbyist"™ does not include:

{i) any individual Montana citizen acting sol2ly on
nis own benalf; or

{ii} any individual working for the same principal as a
licensed lobbyisty such individual® having no personal
coittuct with any public official on behalf of his principal.

fc) ~Nothing in this section deprives any citizen not
lobhying for hire of tne constitutional right to communicate
Wwith public officialse

{6) "bLobbying for nire™ includes activities of any
afficersy agentss ottorneysy or employees of any principal

who are paids reimbursed, or retained by such principal and
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whose duties include 1lobbyinge #When an individual is
reimbursed only for his personal living and travel expensess
which together do not exceed $1+000 per calendar years that
individual shall not be considered to be lobbying for hire.

(7) "Unprofessional conduct®™ means:

(a) a violation of any of the provisions of this
chapters;

(b) instigating action by any public official for the
purpose of obtaining employment in opposition thereto;

(c) attempting to influence the action of any public
official on any measure pending or to be proposed by:

(i) the promise of support or opposition at any future
election;

{ii) promise of financial support;

{iii) making public any wunsubstantiated charges of
improper conduct on the part of any other lobbyistey any
principals or any leygislator;

{iv) any improper economic reprisal or other unlawful
retaliation aaainst any public official; or

(v} any means other than argument on the merits
thereof;

td) attempting to influence a decision or vote by a
nedring examiner or guasi-judicial officer in any contested
case sroceeding under Title 24 chapter 4y part 6y except as

provided tnerein;

-148~- HB 689
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{(e) attempting to kpowingly deceive any public
official with regard to the pertinent facts of an official
matter ar sttemuot to knowingly misrepresent pertinent facts
of an official matter to any public official; or

(f) engaging in practices which reflect discredit on
the practice of lobhyinae

(6) *"Principal®™ means any perscn who makes payments in
excess of §14900 per caltendar yeoar for any of the following:

(al to engage a lobbyist; or

{b) in the case of a person other than an  individuais
to solicity directlyy indirectlys or hy an advertising
camcaiyns the lobkying efforts of another persona.

{9) "Docket™ means the register and reports of
Tobbyists and principals maintained by the commissioner
pursuant to 5-7-20l.

(10) "Payment™ means distributions transfery loany
advancey deposite gifty or other rendering made or to be
made of moneys propertys or anything of valuees

(11} "Payment to influence officlal action® means any
of the following types of payment:

(a} direct or indirect payment %o a lobbyist by a
principaly as salaryy fees or compensation for expenses or
for any other purpose;

{b) poyment in support of or assistance to a lobbyist

ar lobbying activitiess includings but not limited toy the
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direct payment of expenses incurred at the reguest or

suytestion of the lobbyist.

(12) "3usiness means any holding or interest whose
tair market value is greater than $1+0062: in any
carparations partnershipe sote proprietorships Firms

SNLIrPrisey franchises associationy self-employed
indiviauals holding companys joint stock campanys
recaiverships trusty or other entity or property held in
anticipation of profite Dut dces not include nonprofit
urganizationsa

(L3} "Eommitssroner CLommission™ means the commiszsiener
of-pottticat-proctices commission on _ethigcs__and_ _pelitical
aructices estaplished by 2-13-41l.

(14) "Flected official®™ means & public official holding

a3 state office filled by a statewide vote of all the

electors of Montana or a state district offices includings
but not limited to legislatorsy public service
commissionerss and district court judgess The term

"official-elect™ shall also apply only to such offices."
Section 18. Section 5-11-203, MCAy is amended to read:
®5-11-203. Distribution of senate and house journals

and session lawse {1) Immediately after the senate and house

journals and the session laws are boundy the legislative
council shall distribute thems

{2} Tha council shall distribute the houses and senate
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journals as follows:

(a) to each county clerks one copy of each for the use
of the countyj

(b} to the Montana state librarye 20 copies of each
for the wuse of the library and distribution to depository
librariesy of which 2 copies will be deposited with the
state historical library for Security purposes;

(c) to the state law Yibrariany two copies of each for
the wuse of the library and such additional copies as may be
necessary for the purposes of exchange;

{d) to the library of congress and each public officer
as defined in 2-2-102s two copies of eachi and

(e} Lo ecach member of the legislatures the secretary
of the senates and the chief c¢lerk of the house of
represantatives from the session at which the journals were
adopteds one copy of each.

(3) The council shall distribute the session Yaws as
follows:

(a} to each department of the executive branch of the
Jnited States; agencye commissiony conferencer or
corporation established by the Unitea States goverament; or
any other subdivision thereof upon request and approval by
the legislative councils ane copys

(b} to the library of congresss eight copies;

(c} to the state librarys two copies;

-21- HB 539

10
11
12
13
ia
15
16

17

18

19

21

22

23

24

25

HB 0689/02

{4y to the state historical fibrarye two copies;

(e) to tne state law librariany four copies for the
use of the library and such additiénal copies as may be
required for exchange with Jlibraries and institutions
maintained oy other states and territories and public
libraries;

(f) to the ltibrary of each custodial institutione one
copys

(q) to each Montana memper of congresss each United
States district judge in Montanas each of the judges of the

state supreme and district courtss and each of the state

officers as defined in 2-2-10248%+ one copy;

{h) to esach member of the legislatures the secretary
of the senatey and the chief clerk of the house of
regresentatives from the session at which the laws were
adoptedsy one copy;

(i} to each of the community college districts 2f the
states as gefined in 20-15-101y and each unit of the Montana
univarsity systemy one copy;

{3} to each county clerks three copies for the use of
the county; and

{k} to each county attorney and to each clerk of a
district courty onc copy."

Section 1%« Section 13-37-101s MCAs, is amended to

read:
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"13-37-10le Eommisstoner~~of (ommission_on_ethics_and
political practices, In this chapters "eommissioner
compission® means the commissiomer-of commission_on ethics
and political practices created by 13-37-102y wunless the
context clearly indicates otherwisea"

Section 20. Section 13-37-~102y MCAs is amended to
read:

*13-37-102. Creation of office == . ._ogilbers ==
apprintments (1) There is a commissioner-of copmissjon_on
ethics _and political practices wheo--ts--appointed—-by--the
goevernory-—-subjeet-—te——confirmation——py-—a——majority-of-the
4enate consisting of six memberss A fedr-member selection
committer comprised of the republicans_holding aoy pf_the
offices of governors secretary of states qgttorney geperals
auditors_ _superintendent of public instructions speaker of
the housey ehe nresident of the senates and the minority
floor ‘leaders Jeader of seth——-heuses either house of the
iegistature shall submit—to-the-governor-a—}ist-of-not--tess
than-—ewe-——-er——-mere——than——§ ive-names-of-+tndividuats—for-his
consideration THROUGH A RECAVUITMENYy _ SELECTION: __AND
APPOINIMENT PeOCESS OPEN TQ THE PUBLIC appoint three sempers
to__the commissions Ibe_ remaining.three members shall be
appeinted LN A _LIKE_MANMER by a_second _selection  commitiee
compriugd. of _anv_of the officeholders listed above who are

demQLrats.
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{2} A majority of the members of ®he each selection
committea shall agree upon each memineedon appginiment.

{3} _cyery appeiotment must be confirmed by lhe sengtss
Rub__an_ appointment made while.the senate is oot in_regular
agszloo is offective 23 an appgintment wntil Lhe.end of _the
agxt_regular S$essione

t2¥(4) Fhe An individual selected to serve as
esmm+ossioner—af-podicrcoal-pracktiees opn the compjssion may be
remaved by the governor prior to the expiration of the his
term only for incompetencey malfeasances or neglect of Jdutys
The sufficiency of such causes shall be subject to judicial
revicwa."

Section Z2l. Section 13-37-103y MCAy is amended to
reads

"13-37-103. Term of office —— limitations on holding
other offices (1) The #nmdividost lindividuals setected to
serve a8 Qn the eommissiener—of compission_op sthics and
political practices is-appointed-fop-a-b-year-termv--but--he
+s abali serve terms of & _years eachs Uncg baving served a

term on _the commissions 4 member is thereafter ineligible to

serve as 9n the eemmissiomer——of-—-political-——practices
CORMission.
(2) Fhe An individual selected to serve as

cemmissioner-of-poiieticat-practieces opn__the  copmission is

precluded from being a candidate for public office as
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defined in 13-1-101 for a period of § 3} years from the time
that he leaves office as g commissioner."

Section 22« Section 13-37-104y MCAy is amended to
reads:

#13-37-104+ Vacancy. (1) If for any reason a vacancy
occurs in the 32 positian ef-commisstoner pp_the compissionr
a successor shall be appointed within 30 days as provided in
13-37-102(1) to serve out the unexpired terme Every
nom+nation———-smati-——-be——canfirmed--by-—the--senmatey—~but-——a
Aaminacion-made-white-the-senate-is-not-in-session-shatt--p~
effeetitve——asr--an-—appointment--untit--the--end-—of-the—next
session The gppointment to fill_a vacancy is _made by _the
sglection committge of pembers of the same.polikical party
that_appointed the commissioner. whose position is_yacant.

(2} An individual who i5 selected to Serve out the
unexpired term of a preceding commissioner and who has
served 3 ycars or more of an unexpired term is not eligible
for reappointments

{3) An individual who is selected to serve out the
unexpired term of a preceding commissioner and who has
served less than 3 years may be reappointed for a 6-year
term as provided in 13=-37-102(l)."

Saction 23. Section 13-37-105¢ MLAy is omended to
reat:

"13-37~-105. Iwmpeachment and presecution of
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commissionere ¥he A commissioner may be removed from office
by impeachment as provided in Title 5y chapter Sy part 4.
He may also be prosecuted by the appropriate county attorney
for official misconduct as specified in 45-T-401."

Section 24« Section 13-37-106y MCAy is amended to
read:

¥13-37-106« Salarye. t¥y-~Fhe--commissioner——of Each
newber of the commission_go_ethics and political practices
is entitled to receive a--sa¥ary-of-$23v¥94-in-Fiscat-yaar
1982 ——and-~4$259359-—after-~dune~-30y~~-19A2 compensation  as
erovided in 2-13-125(7}-

t2¥y——Fhe-——-3stary-———commtasron-~--mast---review-——the
commiasionersis-satary-and-may-recommend-satary-increases-——to
the-treyratatares”

NEW _SECIIONS Section 25, Commission structure -—
chairman and vice-chairmans (1) The commission shall elect a
chairman and a vice-chairman from among its members to serve
for a term of 1 year eache

(¢} A member may serve as chairman only once during
any term of office to which such member is appointed.

(3} The chairman and vice-chairman may not be
affiliated with the same political partye

(%) The vice-chairman shall act as chairman in the
absance or disability of the chairman or in the event of a

vacancy in such office,
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{3) The chairman and vice-chairman may each make and
second motions and votua,

NEW _SECTIONs Section 26, Commission meetings. {1) The
commission shall meet at least once every other month ana at
cther times at the call of the chairmane.

{€) The commission shall meet at the time and place
designated in the call.

{3) A}l meetings of the commission are to be conducted
as orovided in Yitle 2y chapter 3.

Section 27. Section 13-37-112y M(As, is amended to
reads:

"l3-37-112. FPersonnel and budget. (1) The commirssioner
commission shall select an appropriate staff to enforce the
provisions of chapters 35+ 36y or 37 of this titlev; _Title
23 _chapter 7: AND Title 2a_chapiter 2a _port l; and=-fasgctiens
32-through-4d-ef-this-actlt and he it may hire and firz all
personnel under f¥s jis supervisions

(2) The ecemmisstonmer commiszion shall be responsible
for preparingy 3dministerings and allocating the budget for
A+s jtg office.”

Section 28« Section 13-37-116sy MCAy is amepded to
read:

"13-37-116,. 'Exercise of  powers. The commiasioner
GORMiSsion mzy exercise all Gf the powers conferred upon Rmvm

it by law in any jurisdiction or political subdivision of
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the state."

Section 29« Section 13-37-119¢ MCA, is amended to
reatfs

"13-37~119« Availability of informatione (1) The
comn+srromer COMMission shall make statements and other
information filed with Mm+s—effiee it avaitable for public
inspection and copying during regular office hours and make
copying facilities available free of charge or at a charye
not to exceed actual coste

(2) The coamm+sSroner commission shatl preserva
statements and other information filed with hty-offtce it
for a period of 10 years from date of receiptes

{3) The eammissreomer cCcOmMpissien shall prepare and
punlish summaries of the statements received ana such other
reports as ke it considers appropriate.

{4) The eomm+ssioner COopmission shall provide for wide
public dissemination ef summaries and reports.”

Section 30. Section 13-37-120s M(CAy is amended to
read:

Mi3-37-120e Reportse The commissvoner commisaign shal?
at the close of sach fiscal year report to the legislature
and the governor concerning the acticon he jt has takens
including the names, salariesr and duties of all individuals
in #+s jts employ and the money he it has disburseds The

commitssioner commjission shall also make further reports on
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the matters wWithin his ils jurisdiction that the legislature
may prescribe and shall also make recommendations for
further Tegislation that may appear desirablea®

Saction 31s Section 13-37T-124, MCAe is amended to
read:

n13-37-124. Consultation and cooperation with county
attarneye (1) whenever the commisyioner Lomhission
determines that there appears to be sufficient evidence to
justify a civil or criminal prosecution under chapters 35
35y or 37 of this titles he jt shall notify the county
attorney of the county in which the alleged violation
occurred and shall arrange to transmit to the county
attorney all information relevant to the alleged violations
if the county attorney fails to initiate the appropriate
civil ar criminal action within 30 days after bhe receives
notification of the alleged viotations the cemmrssroner
copnissien may then initiate the appropriate lYegal actione

(2) A county attorney may, at any time prior to the
axpiration of the 30-day time pericd specified in subsection
(l1)s waive his rignt to prosecute and thereby authorize the
commisstonmer commission to initiate the appropriate civil or
criminal action.

{3) The provisions of subsection (1} do not apply to a
situation in «#hich the alleged viclation has been committed

by the county attorney of a county. [In this instancey the
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commissteoner gCommission is authorized to directly prosecute
any alleged viclation of chapters 25 36y or 37 of this
title.

(4) If a prosecution is undertaken by the sommissioner
conmissigns all court costs associated with the prosecution
shall be paid by the state of Montanas and all fines and
forfeitures imposed pursuant to a prosecution by the
esmmis3+oner Copmission shatl be deposited in the state
general fund.®

NEW-SEETIONg—-Section-3ds--pefinitionsy——--bntess——the
context-requvres-otherwisey-the-folltowing-definitions-appiys

tiy--tcemmissrent-meens—the-commission--on-~ethies—-and
potiticatl—praceieca—earabiiahed-by-43-33-188y

t23--2Falsed-means-clearliy-ineorrecty—contrary—to—facty
miatakeny—or-dantruehfots

£34—-MMisteadingt-————- means—-——-- ctearty--——--inaccoraotey
exaggerativey—or-destgned-to-deceive-or-cause-mispereeptions

NEW-5CEFEQN g-~Section-33v~~Fatre————- or-————= m+steading
statements-——relating-~-to--battot-~-razvessr--—Ho--person--or
potiticat-committee-as-defined-in—-13-1-181-—-may——-knowirngtyyr
efther--through-—actua}--or-—constructive-~knowtedger-~makey
pubtirhe-or-ecircotate-any--fatse—or--misteading--astatementy
etatmy-—-stogefAv———Of-~~message——im—-—any-—tettery-—circutary
advertisementy-telephRene-advertisingr-or-poster——or——+n—-sny

other-writing-or-form-of-mediasr-imetuding-radioy-veteviasirony
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bottonsy-or-stitkersy-thot-+s-designed-to-affect-the-vore-on
any-battot-issue-previded-for-in-Fitle-tiv-ehaptar-23y
NEN-SEEFIdin—-Seetion-34v--Statement———ef---opinion-—on
patiot--iSs5He——mmm——a penalttye———{tiy——Any--tettery-—circuinry
adyertirsementy——-posteary——or—eother——writinyg--or-~etectronie
advertisement-patd-for—-by-a-patiticot-—committee--or-—prrson
and--designed-—to--affect——the-vote—on-any-battot-issue-must
esptain-within—it-a-ctearty—conspicuons-statement-~that——-naid
+afernation——contained--therein--is--an~-expression——of-—the
epinton——af——tha--person—-or--committee——disseminating-—-the
tnformationy
t2}-—Faitare-—to-complty-with—thia-seection-+a-punishable
by-a~fine-of-§58-per~-tetbtery-—civrctutary-~advertisementy-——or
segment——ap-—unit--of-any-other-communication-referred-to—+n
subsectron-tity
NEH=-SEECFEINz-—Section-35y——Eommiasion-powerg-————-— farr
eampaign-—-practices-———---candidates-and-balteot—+3snesy——¢+y
Fhe~commission—may:
tar——procesd-on-a-complatnt-fried-as-provided--in-——ehis
part-to-arbitrete-a-dispute—between—and-among-coandidates~mnd
potitical-——committees-~concerning--an--attegatron——-of-antarr
canpatgn—practieest-os
tbr--proceed-on-a-ecomplaine-fited-as-provided -—in--ehis
part-to-examint-a-sktatement-regarding-a-battot-+asces

t2}-~-Fhe-commission-may—eonduet-hearings—ang-compel-the
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ateendance-——af-——pareies-—and--nitnesses-—ay--resesyary--to
+hreatigate~any-canpiaines
£3r--Fhe-commission-snati-adope-rotes-of--eyidence——nnd
procedurey———whrch--need-—-not—-be--in--accoraance--with--the
provisirons-sf-Frtte—fy-chopter-4¢v-part-6y-or-—the--rates--of
evidense—~op-procedaore-provided-for-the-courtcs-of-the-statew
4} -~Fhe-—-commiss+on———shatdl-——meet---to---tnvestigate
eamplaines-—-and-condoet-hearings-as~-it-determines—necessarys
Hpua—-esnetuding——+bs——tavestigations——and——-hearingasy-——the
eamm 55 +en—-shati-—+55de-a—statement-+nditating-rea~-findings
of-foct-ond-conciusions—of-taws
NER-ScEFiONx-—Sectton-36s- —Enitiation-ef-proceedings-by
eandrdates———--complaintw-——{t1j--A--candidate——who--bhetieves
another--~eandidate———or~—potitical-—committes—-has-——made——n
stakement-abont—him-+A-the-course-of-the--compatgn--that--+s
anfair——ar—untrde—or—that-viotates-en-cath-or-pltedge-of-fair
campatgn-practices-to-whieh-thea-other—condidote-or—potiticnt
committee-has-subseribed--may-—fir}e-—n-—complarnt—-with--the
eommissionv--Fhe—complaint-must-contain—o—spectrfre—statement
af-the-basis-ef-—the-ecomplainty-——together——with-—evidence-—te
suppore-ehe-atlegationw
$+2)--dpan--receipt—of-a-complainty—the-commission—ahatd
determine—+f-the——complainasnt——has--demenstrated--reasonabte
grounds ——for-g—ecomplointy—if-+t-finds—the-comptaint-faris—te

state—reasendbie—groundsy-it-muat-retern—the--compltaint--te
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the--candidatey-stakting-+es~Ffindingw—Eif-the-commission-finds
the--conploint--does——state—-reazonablte-—groundsy——it-—shal}
proceed-on-thr-compltaint—ta-heartag-and-arbitrations
NEN-SECFEONw-—-Seetten-3Tv--inttiotion-of-proceedings-en
battot--iSsHeG - —=———~pubtie—dractaimer——————-penateiess——+{i ¥
the-egommiss+on-shattr-on-the-snorn-complatnt-+a--writing--of
any~-individoaty ~~deternrne-~whether~--a--person-or-po*vrticat
comnittec-mas—viclatad-the-provisiona-of-facetion-33-or--34q
redarding-pattob-+ssucse
tEy-~tf——the--commission-—determinea-——by~-a--vote-—af-a
majoertty-of-rés-members——that--o-—-person-—or-—commrttes——hns
violoted-—f-seceieon--33jr-tt-may-order-the—offending-party-to
etther—discontinae——+3sdance--of-—the-~fatse-—or——miateading
informatton--or—-to--TI3duc-—a-pabite—draciaimery-in-the—same
nediuMw—or——media—~that-~eafr+ed4—ghe——Fa%se——or—-m+9¥ead+ng
raformattonr—stacingt
tay--that-—this--infermation--was—-found-to-he-fatse-or
misteadrnat—3nd
toy-—the-rensona-for—the-findings
t3)-—A-nasaen-or-committee—thot-fatls-—to-ecompiy-with-an
vrder-of-the-commias+on-+a-aubject-to-u-fine-af-$596-a-~daays
Ahy--pematties—-cottected-—pnder——this--sabsection--must--be
deposited-rn-the-carmarked-revenue-fund-fer-operation-of-the
commrssions

NEH-SEEFEIdNE--Fection-38r-—Expedited-~——hear+ngs——~-———
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frivoteuws——or--unfounded-complaints-—---—norice—and-~hearingy
tir-opon-recetrpt-of-a-compiaine—tnder-sither-fasection-36--or
3F3jy——the-—commi ssion-shati-sehedute-a-hearing-within-+¥-days
of-teceipt—of-the-complaint—and-shati-render-a-determination
wrthim-ti-days-of-receipts

t2y-~ff-a-complaint-is-received-after-Detober—t5-——of--n
generot——election-—yeary--the-—commission--shati-—-schadute-n
hearing-within-3-days-of-receipt-of-the-complaine-and--shat+?
render-a-determination-within-F-doys—sf-receipty

t3¥—-Fhe--—-commission---may---essess-—ressonaplte--costs
+hredrred-by-a-defendant-against-any——eomplaining--party--who
sdbmies——o-complaint-found-by-the-commission—to-be-frivetous
or-without-foundations

t4y~~toeh-party-to—a-preceeding-under—-this-—-sectvon——is
eAtitied-~—to-—reasonabie——naticey-opportunity—for-a—heartngy
withip—the-consbratnts—of--subeectiond--tit-—amd-—{23y--and
Judie+at-revienr

HER-SEEIIONs--5eetion-3Ga-—investigative ——and-—hearing
penefsv——-fif——¥he——eemm+55%on--may——%nspeet-—any———reeafdsv
kransertprtsy-—draftsy--or-—potes-—ased-in-preparation-of-any
nritingror—advertisement-referred-to-tn-fsection—33j-by--any
persem--or-potiticat-commretes-aceured-of-viotating-fsection
334w

t2¥y-—Fhe--commr3sron--may--administer——oathay——subpoena

witnessrs——and-——compet-——their-attendancey-take-evidencer—and
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requirre-—the-—prodoction-~of-~materials—~—referred—-—-to---in
sopsection—tit-that-are-retevant-or-material-for-the-purpose
sf-condueting-any-hearing-or-investigations

NER-SECEEONT--Seerton—48g-——Rutemaking--authoritys———Fne
eommiasion-may-~-adepe--rules--necessary-~to-—carry—-sut——the
proviarons-af-this-part-esncerningt

tir-—-the-~form——for-making—comptarnta-under~f section-36
or~3FJr-and

tet-—the—preocedueres—for-holding-pearings-as-provided-wn
ehis—parey

Section 32« Section 45-7-40D1s MCA, is amended to read:

*45-7-401l. 0Official misconducte (1} A public servant
comnits the offense of official misconduct when in his
official capacity he commits any of the following acts:

(a} purposefy or negligently fails to perform any
mandatory duty as required by Yaw of by a court of competent
jurisdiction;

{p) knowingly perforims an act in his official capacity
which he knows is forbidden by law;

{c) with the purpose to obtain advantage for himself
or anothere performs an act in excess of his Jlawful
authority gr_io_breach of bis Fiduciary duty in viglation of
2=2=-1C3;

(d) solicits or knowingly accepts for the performance

of any act a fee or reward which he knows is nat authorized
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by law; or

{e) knowingly conducts 3 meeting of a public agency in
viclation of 2-3-203,

{2) A public servant convicted of the offense of
official misconducc shall be fined not to exceed $500 or be
imprisoned in the county jail for a term not to exceed b
monthss or bothe

(3) The district caurt shall have exciusive
Jurisdiction in prosecutions under this sections. Any dction
for official miscenduct must be commenced by an infermation
filed after leave to file nas been granted by the district
court or after a grand jury indictment has been found.

{4) A public servant who has been charged as gprovided
in subsection (3) may be suspended from his cffice without
pay pending final judgment. Upon final judgment af
conviction he shall permanently forfeit his offices Upon
acquittal he shall be reinstated in his office and shall
receive all backpays .

{5} This section does not affect any power conferrad
by law to impeach or remove any public servant or Aany
proceaaing authorized by law to carry into effect such
impeachment or removal.*

MEJ. SECTIONa Section 33, Initial appointments to
commission. wotwitihstanding the provisions of 13-37-103, the

initial appointments to the commission on ethics and

-36- HA 689
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political practices must be made as follows:

{l) one member must be appointed by each selection
comnittee for a term of 2 years; and

(2} ona member must be appointed by each selection
committee for a term of 4 yearse.

MNEW_SECTION. SecCtion 34. HWord substitutione Unless
inconsistent with this actsy any reference in the MCAs
including laws passed by the 4Bth legislature and approved
by the governory ta the %“commissioner of pelitical
practices™ or "commissioner®™ {of political practices) is
changed to "commission on ethics and political practices® or
*commission™ (on ethics and political practices). The code
commissioner shally without changing meaninge make such
grammatical and other incidental changes in the MCA as are
necessary to effect such terminology changesa

NEW_SECLTI0N. Section 35, Cedification instructionse.
{1} Sections 4 and 9 through 14 are intended to be codified
3s an inteyral part of Title 24 chapter 2+ part le and the
provisions of Title 2+ chapter 2y part 1y apply to sections
+ ana § through l4.

{2) Sections 25 and 26 are intended to be codified as
an integral part of Title 13y chapter 37y part ls and the
provisions of Title 13, chapter 37, part 1Lls apply to
sections 2% and 26a .

t3y--Sections-32-throagh-48-are—intended-to-be-codified

-37- HR 639
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as-an-integral-pare-of-Fitle-i3y-chapter-35y-part-3y—and-the
provistons——of-—Fitte-—13y--chapter—35y—part--3y--apply-to
seetionz-32-through-46y

NEW SECTION. Section 36, Severability. If a part of
this act is invalidy all 'valid parts that are severabls from
the invalid part remain in effects If a part of this act is
invalio in one or more of its applicationss the part remains
in effect in all valid applications that are severable from
the invalid applicationse.

NEW SECTION. Section 37. cffective date. This act is
effactive July 1, 1983,

—-End-

=38~ H48 689



4Bth Legislature HE 689

10
11
1z
13
14
15
15
17
18
19
20
2l
22
23
264

2%

STATEMENT OF INTENT
HOUSE BILL 689

House State Administration Committee

't is the intent of the Legislature to c¢reate a
Commission on £thics and Political Practices to take the
place of the Commissioner of Political Practicese

It is intended that the duties of the Commission
include those duties presently assigned to the Commissionere
It is not %the intent of this bill to expand the powers of
the Commission beyond those powers cyrrently granted to the
Commissioner in the areas of lobbyist regulation and
campaign finances

It is ingendad that the duties of the Commission
inctude those c¢uties presently assigned to tha Secretary of
State in thﬁ administration of Title 2. chaptef 2y part 1.
I+ is intended ‘that the powers of the Commisslon in tnis
area are limited to those specifically granted in this billa
It Is intended that the Commisslon not have the authority to
nold hearings or conduct Investigations of any kind
regarting the behavior of any public official or employee.

Tt is intended that the penalties contained in this
bill are applicable to all public officials and employees,
whethar their functions be Yegislatives judicialy or

executives
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It 1{is Intended that the portions of this bill revising
the code of ethics in the areas of ethical standardss
dlgclosure requirements and mechanicsy and the advisory
cpinion functiones apply only to executive branch officlials
and ewrdToyees at the state and local level. This is intended
because ethical provisions regarding the judiciary are
already in place and because it is the intent of the
Legislaturey after reviews to implement Its own conduct
revierx and disclosure requirements and mechanicse

It is intanded that the Commission yi]l study the -laws
given to it to administers particularly the code of ethics,
and reports to the Legislature at the next legisiative
session or subsequent sessions any changes it wishes to
recommend.

It is intended that any study or review of the code of
ethics and any legislation racommended by the Commlission be
limites to thouse standards or mechanics that apply to
executive branch officials and not include provisions which
apply to members of the Legislatures

Tt is intended that +the authority given to the
Commission in section 256 of this bitl te hire and fire all
personnel under its supervision not be used to fFire any of
the persannel currently amploved in the office of
Lommissioner of Political Practicess unless there pe good

and safficient cause to do SO«

-z~ THIRD READING
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A& Statement of Intent is required for this bill because
section 8 grants the Commission the authority to adopt rules
for the conduct of its affairs under the code of ethics. It
is intended that +the authority to adopt rules is
specifically limited to the areas provided for in section 8e
Rules are to be adopted under the Montana Administrative
Procedire Acte The rules regardinq advisory opinions must be
consistent with sections 9 through 14 of this bille It is
intended that the Commission may not, by rules provide for
any hearing or investigation of any kind regarding the

behavior of any individuale

-
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HOUSE BILL NOe. 689
INTRODUCED BY WINSLOW, ECKe VINCENTs FABREGAs CURTISS,
IVERSONs De BROWNy BERTELSENy SHONTZy HANNAHe
KOLSTADs GALTs ADDYs BERGENE+ EUDAILY

BY REQUEST OF THE SECRETARY OF STATE

A BILL FOR AN ACT ENTITLED: MAN ACT CREATING A COMMISSION
ON  ETHICS AND POLTTICAL PRALTICES TO VAKE THE PLACE OF THE
COMMISSIONER OF POLITICAL PRACTICES; SPECIFYINS ITS
STRUCTURE AND ORGANIZATION; DEFINING ITS POWERS AND ODUTIESs
INCLUDING ADMINISTRATION OF LOBBYING AND CAMPAIGH PRACTICE
LANS CURRENTLY ADMINISTERED 8Y THE COMMISSIONER;
TRANSFERRING THE AOMINISTRATION OF THE CODE OF ETHICS FROH
THE SECRETARY OF STATE TO THE COMMISSION: EREAFENG-NEW
BUFEIES - REGARDEING~FAIR-CAMPATEN-PRACFEEES-FOR-EANBTBATES ~—AND
EENEERNING~-BALEOF—F5SYESS GENERALLY REVISING AND CLARIFYING
THE LODE OF ETHICS; PROVIDING PENALTIES FOR VIOLATIDNS OF
THE ZODE OF €THICS; AMENDING SECTIOGNS 2-2-102, 2-2-103y
2=2-105y 2Z~2-12ls 2=2-125y 2=-2-131y 2~2-132, 2=15=411»
2-16-533, 5=7-1024 5-11-203y 13-3T7-101 THROUGH 13-37-106,
13=-37-112y 13-37-116y 13-37-119s L3-3T7-1204 13-37-124y AND

45-T-401y MCA; AND PROVIDING AN EFFECTIVE OATE.™

BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

section l« Section 2-2-102¢ MCAy is amended to read:

N
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#2~-2-102+ Definitionss As used in this party the
following definitions applys

{1) ™Business® includes a corporations partnerships
sole proprietorships trust or foundationy or any other
individual or organization carrying on a businesss whether
or not operated for profite. )

{21, _“Cosmission”_ means-the.commission on athics and
political practices. as_esiablished in 2:15z610a

+2¥(3) "Compensation®” means any moneyy thing of values
or economic benefit conferred on or received by any person
in return for services rendered or to be rendered by himself
or anothers

€33{4) "Employee® means any temporary of permanent
employee of the state or any subdivis}on thereof or-member
af+-thn-judietaryy including a member of a poarde commissions
or committeey except a legislatory__g._member _ of __the
Judlciacyr and pr oan employee under contract to the statee

+%+L3) “Financial interest™ means an interest nheld by
an Iindividuale his spouses or minor children which ist

{a} an ownership interest in & business;

{b) a creditor interest in an insolvent business;

{c) an emptoyment or prospective employment for which
negotiations have begun;

{d) an ownership interest in real or personat

propertys

-2- AB &89
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(e) a loan or other debtor interest] or

(F) a directorship or officership in a business.

£5316) “Gfficial act™ or ®official action™ means a
votey decisions recommendations approvaly disapprovals or
other actions including inactione which Involves the use of
discrat lonary authoritye

+63{1) "Public officer™ includes any state officer
except a Tlegislator or member of the judiciary or any
elected officer of any subdivision of the state.

*79L3} “State agency™ includas the state; the
tegislature and its committees; all executive departmentss
boardss commissionss committeesy bureauss and offlces;: the
universlity system; and all independent cosmissions and
other establishments of the state government axcept the
courtss

+83(2) ™MState officer™ includes al) elected officers
and directors of the executive branch of state government as
defined in 2-15-102.,"

Section 2« Section 2-2~103y MCAy is amended +to read:

uz=-2~103. Public truste (1) The holding of public
office or employment s @ public truste created by +the
confideénce which the electorate reposes n the integrity of
public officerss lagistatorss and -employeess A public
of Fitsry legislatory or employee shall cérry out his duties

for ‘ABe beneflit df the people of the states He_ _say..ogt

-3 HE 689
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BURPOSELY _AND KMOWINGLY _use .his _offices  the _.influeoce
created by his official._positions or the inforeation galoed
by..xicrtue_of that_position. to_adxance_aoy personal economic
interest_of his ewn._of. of a_ relatives other _than such
stoictly . incidental _ bensflts. _as__may _accrue from the
goacreent or dduinisteation of _laws. affeclting the _public
genecallys

{(Z) A public officers legislators or employee whose
conduct departs from his fiduciary duty is liable to the
people of the state eas jin_the same maoper and for up Lo
triple the ssgunt that a2 trustee of propertyv——+s xould. _be
1fable to a beneficiary under T2-20-203({2)s and shall suffer
such other liabillties as a private flduciary weuld suffer
for abuse of his truste The county attorney of <the county

where the trust is violated may bring appropriate judicial

‘proceadings on behalf of the paoples Any moneys collected in

such actions shall be paid to the general fund of the
aqgrieved agency.

13} __If__a._county _attorgey has. _ceceived.a.complaiot
allegiig any vialation of this parts _he may _jo _his_.sole
discretion regquest_an_advisory apinion fros_the cosaission:
in_the_manoec_prayided ip this _parte _if _be _is_.socersaln
shather__the _conduct _complaioced of would.be geoosidesgd a
xiekatliog. whan?

Lta) _xiewsd by_ao_lepartizl_panel of citizansi er

-ty B 68



k"L N

o~

10
11
12
13
14
15
16
T
19
L9
20
Z1
22
23
24

25

HB 0689703

fh)._compared_to conduci_ occurcing.in.other_counties of
the_states

L4).._Fhe determination of the commission. -is__adyisory
enlys__and__the_ _county _2ftorpey_seeking the.gpinign-is not
abligated _to follow or agree with the advices

¢34(5) The following sections set forth various rules
of conducts the transgression of any of which isy as suchs a
violation of fiduciary dutys and various ethical principlasy
the ¢transgression of any ofF which is note as suchs a
violation of fiduciary dutye.”™

Saction 3« Section 2-2-105s+ MCAy i5 amended to read:

w2-2-105« Ethical orincioles for public officers and
employeese (1) The principles in this section are intéﬁ;ed
as guides to conduct and do not constitute violations as
such of the public trust of offica or employment In state or
local governmente Howgvers failure to observe one of _thase
principlazs_may be taken as_evjgeoce.tending-to_establisha in
conjunction _with all the other facts of a cases a_breach of
fiduciary dulyas

{2} A public officer or employee should not acquire an
interest in any business o; undertaking whicn he has reason
to believe may be directly and substantially affected to its
economnic bpenefit by official action tao be taken by his
ATency.

(3 A public officer or employee should nots within
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the maynths following the voluntary termination of his office
or employmenty obtain employment in which he will take
direct advantagey unavailable to othersy of matters with
which he was directly involved during his term or
employnent. These matters are ruless other than rules of
general applicationsy which he actively helped to formulate
and applicationss <claimsy or contested cases in the
consideration of which he was an active participant.

{#) A public officer or employee should not perform an
official act directly and substantially affecting a business
or otner undertaking to its economic detriment when he has a
substantial financial interest in a competing filrm or
underzakings™

MEW _SECIIONa Section 4. Penalties for code of aethics
violatione ¥ In addition to the liabilities provided for
in 2-2-103y any public official or employee adjudged in
violation of the provisions of this part.may be:

fa¥Lll subject to recall under the provisions of
chaontaer 16 of this title; AND

to¥L2) subject to prosecution for official misconduct
under 45-T-&0lp-and

tey--sabject-—to—disciptinery-action-oy-his-sapervisory
TF-anyw

t2y-—a-pubtie-officiat-or-enpltoyee—who—is—uncertain——ns

to—whether—-the-conduct-asf-soneane-under-his-sapervision-is-a

6= H8 689
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vfo*et.i-en-'-nf-the—-,prom‘im-ﬁ--this—.peft—nay-vequese-an
advisory-opinton-froen—tive—tonmirssion-¢n—the-manner-—-provided
n-thiarpares

Section 3. Section 2-2-121+ MCAy i5 amended to read:

»2~2~121e Rules of conduct for state officers and
state employease (1) Proof of commission of any act
enume~ ated In this section is proef that the actor has
breacned his fiduciary dutys

(21 A state officer or a state employee may not:

ta) use —siate times facilitiess or equipment for his
private business purpeses;

(b) engage in a Substantial financial traamsaction For
his private business purposes with a person whow he inspects
or suparvises in the course of his official duties;

{c) assist any person for a fee or other compensation
in obtaining a contracts Cloimy licenses or other economic
benefit from his agency; .

{d) assist Y person for a <contingent fee in
obtainring a contracty c13ime licenses or other economic
bepefit from any state agency; or

(e} perfarm an official act directly and substantially
affectng to its ecamomic bHenefit » basiness or other
undertaking in which he either hae & sabstantial financial
interast or is engaged as counsaly <consultants

reprasentative, aor .agent.

b ol HB 689
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(3) ‘A' departmert "head 6r a member of a qu‘asi-judicial ‘
or rulemaking board  may perform an official act
notwithatanding subsection {2)}{8) if his participation is
necessary to the administration of a statute and if he
complies with the wveluwbevy disclosura gprocedhires under
2-2-13%t

{4) Sutysection (2)(d) doés not apply to a meémber of a
boarde commissiaons councily or committee unless he ts also a
Full~time state employee.™

saetlon 6« Sectlon 2<Z-12%, MCAs is amendéd to read:

w2-2-125 Rules of condsct for Tocal dJavernwent
officers and employesss (1} froof of commission of any act
enumerated in this seétiton §s proof that the sctor has
breached his fiduciary dutye

£2) An officer or employee of JTocal governtent way

i3 mgag.. in a substantial financial traasaction for
his private bosinéss purposes with a person whom he inspetts
or supervises in the course of his official duties; or

tb) perform an official act directly and svbhstantially
affecting to its economic benefit a business Or other
undertaking in which he sither Kas a substantial Finanéhal
intersst &r is engaged &s counsely g DT
rapresentative, or agents

{3) & #wewber of +tHhe governing body of a Tocdl

e HB 689
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government may perform an official act notwithstanding this
section when his participation Is necessary to obtain a
quorum or otherwise enable the body to acts if he complies
with the voluneery disclosure procedures under 2-2-131.%
Saction 7. Section 2-2-131e MCAe is amended to reéd:
#2-2-131. ¥obuntary-disetosnre Disclosurg of _intecest
==__wie0_.@andatory_.z=-_wheo_.waluotarcy =< procedurce Li) A
public officer or employee mey shalls prior to acting in a

manner which may-—+mp+nge IMPINGES on his fiduciary dutys

" disclose the nature of his private interest which creates

the conflicte He shall make the disclosure in writing to the
seevetary--sf~-state commissiones Yisting the amount of his
financial interesty if anye the purpose and duration of his
services rendereds if anys and the compensation received for
the servites or such other information as is necessary to
describé his intaereste If he then performs the official act
involvedy he shall state for the record the fact and summ;ry
nature of the interest disclosed at the time of performing
the acte

£2) -4 public cfficer or_employee who is.-uncectain _of
whetber.  _he__has._a_coaflict regquiring.disclosure yandeg this
sentLnn-lax__makg__a._xnluntanx__dls;lnsuzn..ln__ths_.nannsn
provided_.ln__subsection_ (1) or request_an adyisory apiaigo
from.the _commission_In_the manner_proxided jo_this parts _or

hoths™
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Saction B. Section 2-2-1324 MCAy is amended to read:
n2-2-132. Powers of the seeretary-of-seate goumission.
The seeretary-sf-state commission may:

(1) issue advisory opinions with-sueh-deletions-as-ere

. necessary-to-protect-the-identity-of-the-requesting-party-or

the-party-obont-wham-the-opinton—+a-written a5 __nprowided _in
this _gsarts

(2) keep and permit reasonable public access to
votuntary disclosure statements filed as.__provided _in__this
gart;

{3} make——rates——Ffor--the-condaer—af-his-oaffairs—under
this-parew publisb_oond distribute susmaries of_any adyisary
epinions_issueds

14) _review _the_ _provisions-of this_part aod recomeend
legislation_.relating _to__ethics. to__any. session _of _the
legislaturesi and

15)__make _rcules. . for _the conduct.of jts_affairs_yader
this pari _coocecnings

ifa)__the form far wakin.disclosures under 2-2-131 .and
the__mpanaer__in__which.the public will be_allowed._ceasonable
access-_to_such disclosure statemenisi-and

1b}__the procedures for reguesting.ond_issuing advisory
gpinions_Gonsistent _with _tbe _provisiopns _of _[seckions 2
throygn._14]." )

dEM_SECIIOQN. Section 9« Advisory opinions —— who may

=10- HB &89
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requests (1) The commissiovn may issue -an gdvisory gpinion as
to whethdr in ¥ts _judgmernt certaln conduct would be
considered @ violation of this parte

‘{(2) The commission way issue an advisory opinion only
@t the reguest ofs: A

{a) any .public officer or ewmployee who in his

discretion seesks the advice of the commission regarding his

.own conduct: R

£ -—~dny-~pabtie~-afbitap-—sr-—enpioyoer-~wNo—vin-—==hts
dHaeretdon——setke-thu-sdvice~af ~the-copmission—regardéng~the
condurt -sf-somsone-andershis-supearvisiens-or

te¥iH) @any ‘courity -dtrorney who nas received a
complaint Ffrom any cétiZzen and who in his discretion seeks
the advice of the commission ‘regarding the conduct of a
public .officer or empioyee of -l1is County.

{3} The ‘commission -may not ‘issge an opinion at the
request of anyone or concerning the conduct of anyane npot
specifica¥ly provided for in this section. The commission
may not initiate a reguest on -its ‘owh motlon.

FEN_SECEION, 'Saction 19« How
requested ~— contervts. (1) An adwisory opinion request must:

advisory opinions
‘fa) e submitted to the commission ‘#a writing;
‘)  Set Forth ‘thHe specitilc temsaction ‘or activity for
#whieh an ‘gpinion is belirdl regredted;
“#c) be sutiwitted by the requesting party as -posing a

i O “HB 689
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hypothetical situationy with such deletions belng .sade hy

‘the ‘requesting party as are necessary to protect the

identity of the party about whom the opinion is reguested;
and

{d) fnclude facts sufficient to:enable the commission
to answer a specific question.

{2} An agdvisory opinion request may include:

{a) any interpretations asserted by the reguesting
partys and

tb) any supporting material that the requesting party
wishes to include.

{3) An.advisory oplnion reguast may nots

{a) -identify the party abeut -whom .the opinton ks

‘requested wsnless the requesting party is seeking an oeplnion

~about NWis own conduct; or

(b) contain any defamatorys slanderocusy or ‘lFibelows
StatenentsS.

NEH _SFCTIONG Section ‘'Fls Commission to vwfer certain
requestss (I) Whenever the commission receives any complaint
or request cowcerning conduct other than as specified .in
[section 93y the commission shall immediately and withnout
taking any actien on tha ‘Tequest refer it to the appropriste
county attorney and to:

(d) the presiding offiger of the apprepriane bodgy -of

the logiwlatuwre [If the reqguest concerns the conduct of a

~12- "B 489
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member or employee of the legislaturei QR

(b} the supreme court If the request concerns the
conduct of a member or employee of the judiciarygp-or

te}p-~-the—supervissry-if-anyr-of-the-podtie—offietet-or
emptoyee—whose—-conduet-+9—the-subjeet-of-the-request,

{2) Requests or complaints received and referred
according to this section may not be made public by the
commissions

NEM_SECIION. Section 12. Issuing advisory opinions ——
procedure -- content of opinfon. (1) Upon receiving a
request For an advisory opinions the commission snall:

{a) read and consider the facts prasented;

{p) apply the applicable sections of this partj and

{c}y reach a determination as to whathers in its
judgmenty the facts presented would amount to a violation of
any saction of this part.

{2) Upon reaching a determinationy the commission
shall issue to the requesting party its advisory opinions
containing only? -

{a) a summary of the facts presented;

{(n) its determination; and

{c) the rationale supporting its determinationa

{3} No advisory opinion may bDe issued by the
commission unless it is signed by a majority of the mewhersa

NMEW_SECTIONa Section 13. Considering requests  -—

-~13- HB 68%
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items to be included -~ hearings prohibitede In consider{ng
a regquest for an advisory opinions

(1) the commission may:

(a) consider only the facts submitted by the
requesting party;

{(b) iif it determines it does not have sufficient facts
to issue an opinionsy deliver to the reguesting party a
notice to that effects Including a statement of the specific
facts it needs in order to issue an gpinioni and

{c) utilize materials prepared by its staffs including
draft opinions and statutory interpretations.

{2) the commission may not:

{a) hold any hearings on any request;

{b) conduct an inquiry of any kind as to the situation
surrounding the request; or

{c) proceed with a request which has been withdrawn by
the reguestiny party.

YEW _SECTIONa Section 1l4. Advisory opinions rade
public —— confidertialitys (1) wWhen an advisory opinion is
issued it must be made available to the public.

{2) Except as provided in [section 11(2)] ana
subsection (3)s the reguesting party is solely responsible
for o>rotection of the identity of the party about whom the
oninioxr is writtens

{3} Tha advisory cpinion may contain the facts as

=14- Ha3 &68B9
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related’ in the reguest but may-not. add anything that would
tend: to: reveal’ the: identity, of’ the party. asbout: whom the.
opinicn is written,.

Section 1% Section 2-15-4lly MCAs. is amended to read:

#2-15-41i1l. Eomwiszioner——of- mm_m_ml;a_am
political. practicess. (1} There s a. comménzientr———of:
copmission.__on. ethics. _agd: politicel. practices. wher-—is.
appointed: as providaed in 13=37-102..

{2} The: effice~—of-rthe--commivsioner: compgissign. is
attacghed’ to the office: of the secresary of state for
adainistrative purposes onlys: as specified In 2-15-121y
except that the: prowisions: of subsections (L){bis- (1}(C)y
(2)4a) e (2)ABYy. (2)4{d)e- (Z)Lb)e- and. (3)¢a)' of 2-15~121. do
not- applys-

L3l _Ihe. commissicn. i .designaved. a _quasi-iudicial
eroyisions. of _subsectignu.(2)a.(3)s.and_(3) of 2-15-124 do
ot agplya”:

Section 16s. Section 2—-16-603s MCAy- is amended to reads

*2-16~603», Officers subject to recall -- grounds for:
recalis. (1) Every: person helding: a public office of the
state: oF° any: of: its: pallitical: subdiwisionsy: either by
election or appointmenty. Ix  subject: to-reesll from such.
officae. : :

{2} A~ public officer holaing: an eVective office - may: be:
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recalled. by the qualified atectors entlitled to vote for. his
success;on. A public officer hplding an appointive- office may
be.. racalled by the qualified electors entitled to vote. for
the successor, or successars- of the elective t_:fficer oF
offlicers who hawve the authority to appoint a.person.to that-
positione.

{33 Physical or mental lack of fitnesss. incompetences
violation of his oathr of offices official amisconducts hreach

of bis_fiduciary . duty. io.yiplation of 2+2-1C3s or conviction

" of » felony offense: enumeratsd in Title 45 is the only. basis

for recalls. No: person wmay: be recalled for perfdrming. a
macdatory: duty: of the. office: he holds.or for not. pesforming
any- act: tivety. if pa.!‘foé'm‘» wonld: subject his: to. pposecation
for: official: miscondusts®: ‘

‘S'ection 17a Section: 5~7+-102+. MCAy. is. anendad  to: read;

*5~7~102s. Definitionss The following definitions.apply.
in this chapter?

(i) "Individual™ means a.hunan beings-

{2) "“Person™ weans an indiwd d’ﬂ:ﬂlq, corporations
assaci ationy. Firme. partnerships state: or- 1ocal govesnmeat: or-
subdivision thereofy or otber orgsnization or gfoup.of-
PErSOnNs.e.

(3): *Pablic. official™ mmans. any- individualy, electas og
apppinted,s. acting. in his officisl capacity- for: the stete or

local  govearnmant: or any pelitical. s.ubéivision,tmrmfh but

=-1hr ' H&: 689
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does 1ot include those acting in a Judiciat or
quasi-judicial capacity.

{4) “Lobbying™ includes?

{2] the practice of promoting or opposing the
introduction or enactment of legislation before the
legistature or the members thereof by any person other than
a member of the legislature or a public official acting in
his official capacity; and

{z) the practice of promoting or opposing official
action by any public official in the event the person
engaged in such practice expends $iy000 per calendar year or
more excluslive of personal travel and living éipenses-

{5) (a) “Lobbyist" means any person who engages in the
practice of lobbying for hiree

() 'Lobbyisé“ does not include:

(i) any individual Montana citizen acting solely on
his own behalf; or

{(ii) any individual working for the sama principal as a

licensad lobbhyists such individual bhaving no personak

contact with any public official on behalf of his principale

{c} WNothing in this section deprives any citizen not
lobbying for hire of the constitutional right to communicate
with nublic officialse.

(5) *Lobbying for hire® includes activities of any

officersy, agentss attorneysy or employees of any principal

—i7- Hh 689
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who ara pald, reimbursed, or retained by such principal and
whose duties include 1lobbyinge when an individual |is
reimbursed only for his personal living and travel expensesy
which together do not exceed $14000 per calendar yeary that
individual shall not be considered to be lobbying for hires

{7) "“unprofessional conduct™ means:

(a) a violation of any of the provisions of this
chaptars;

(b} instigating action by any public official for the
purpose of obtaining employment in opposition thereto;

(c} attempting to influence the action of any public
official on any measure pending or to be proposed by:

(i) the prowise of support or opposition at any future
elaction;

¢ii) promise of financial support;

(iii) making public any unsubstantiated charges of

improoer conduct on the part of any other Jobbylists any

principals or any legislator;

{iv) any improper economic reprisal or other unlawful
retaliation against any public official; or

{v} any means other than argument on the merits
thereaof;

{NH aitemating to influyence a decision or vote by a
hearing examiner or guasi~judicial officer in any contested

case oroceedipa under Title 2y chapter 4y part &e except as

~18- HB &89
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provided thereing

fe} attemdting to knowingly deceive any public
official with regard to the pertinent facks of an official
matter of attemot to knowingly misrepresent pertinent facts
of ap official matter to any publie officiati or

{(f) enmgagina in practices which reflect discredit on
the practice of VYobbyinge

{8} '!rinclﬁal‘ means any person who makes payments in
excess of $1.000 par calendar year for any of the following:

(2} to engage a lobbylkst; or

() in the case of a person other than an Individuale
0o solicite directlye indirectlyy or by an adeertising
campal gne the lobbying efferts of another pers5one

{9} “Docket™ means the register and reparts  of
tabhyists and principals maintained oy the commissioner
pursuant to 5-7-201.

{19) "Payment® means distributiony +transfers Toane
advances deposits gifte or other rendering made or to be
made of momeys propartys or anything Qf valuee

(1L} “Payment to influence official action®™ m=means any
of the following types of payments:

{a) direct or indirect paywent tao a lohbyist by a
princioal » .as salarys . fee, or co«w_am:m:l-cnrr--ﬂ-u-r expgansas or
for amy othar purposej

{b) payment - ia support of or assistance to a lopbyist
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or lobbying activitiesy inctudingy but not limited tos the
direct payment of expenses Incurred at the reguest or
suggestion of the lobbyiste.

t12) *Business™ means any holding or interest whose
fair market valtue is qgreater than $1,000y in anay
corporations partnershipe sole propriatorships firme
enternrise, franghlse. associations sel f-enployed
individuals halding companys joint stock companye
receivershipe trusty or other entity or property helg in
anticipation of profity but does not include nonprofit
argané zationss.

{13} "Eowmibssbonsr  (omnissicn® means the commissiener
sf-pobitieat-ppoctices comminsion.on _ethics . gog pelitical
pcactices_eszanlished. by 21381k

(14) "Elected official™ means a public official helding
a state office filled by a statewide vote of all the
electors of Montana or a state district offices includings
but not timited to legislatorss public service
commisslonarsy and district court judgese The term
wofficial-eltect™ shall also apply only to such offices."

Section 18 Section 5-11-203y MCAy is amended 40 read:

n5~11-203« Oistribuvtion of senate and heuke juurwalts
and session Tawse (1) Immediately after the senate and house
Journals ane the session lams are boundsy the Imgistative

counci | shall distribute thems

-20~ KO 689
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{2) The <council shall distribute the house and senate
journals as follows:

{a) to each county clerks one copy of each for the use
of the county;

{b) to the Montana state librarys 2¢ copies of each
for the wuse of the library and distribution to depository
librariesy of which 2 copies will ba deposited with the
state historical library Ffor security purposes;

(c) to the state law librariane two copies of each for
the wuse of the library and such additional coplies as may be
necessary for the purposes of exchangej}

{4} to the library of congress and each public officer
as defined In 2-2-102y two copies of each; and

{2} to each member of the legislaturey the secretary
of the senates and the chief clerk of the house of
represantatives from the session at which the jaurnals were
adoptzds one copy of eache

(3) The council shall distribute the session laws as
followss

(a) to each department of the executive branch of the
uUnited Statess; agencys commi sslony conferences or
corporation established by the United States government; or
any other subdivision thereof upon request and approval by
the legislative council, one copy;i

(b} to the library of congressy eight copies;

-21- HB 689
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{c) to the state libraryy two coples;

(d) to the state historical librarys two copies;

(e) to the state law librariany four copies for the
use of +the library and such additional copies as may be
required for exchange with libraries ang institutions
maintained by other states and territories and public
tibrariess

{f} to the library of each custodial institutions one
copY;:

{5} to each Montana member of congresss each United
States district judae in Montanas each of the judges of +the
state supreme and district courtse and each of the state
officars as defined in 2-2~102¢€9+ one copy;

[A) to each member of the legislaturesy the secretary
of tha senatey and the chief clerk of the house of
representatives from the session at which the 1laws were
adoptady one copy;

{i) to each of the community college districts of the
states as definad in 20—15-101¢ and each unit of the Montana
university systeams one copy;

{j} to each county clerky three copies for the use of
the county; and

{k) to each county attorney and to each clerk of a
district courty one copy.¥

Saction 19. Section 13~37-10ls MCAs is amended ¢to

-22- HB 689
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reads

%13-37-101. Eomméssioner-—of Lopmissian oo ethics and
political practicess In this chaptersy Yeommiaatoner
coppissicn® means the commissiener—of goppission _on ethics
and political practices c¢reated by 13-37-102, unless the
context clearly indicates otherwises"

Section 20. Section 13-37-1G2y MCAy is amended to
read:

*13-37-102. Creation of office == meahers ==

appgintoent. (1) There is a comamissiaoner-of commission on
ethics_and political practices who-~is--appointed--~pby--the
qovernory-~subject-—to—confirmation~-by--a--majority—of-the
senate consisting of six _smembers A four-member selection
committes comprised of the republicans _halding any of the
offices-pf_govecnora.secretary of state. _attorney  geperals
auditors  _squpecintengent_  of _public instructions speaker of
the houses the president of the senatee and ehe nminority
floor #%esders ]lpgader of beth--heuses gither _bouse of the
Tegisli ature shall submit-te—the-governor-a-tise—ef-not-~tass
than--two~~ar--more—+than-—five-nomes-of-individoate—Ffor-his
eonsideration THROUGH A RECAUETMENTS _ SELECTIONs . AND
APPOQINTMENI _PROCESS QPEN TO JHE PUBLEC apppiot three members
to._the__commission. Ihe__remainipg.three mesbecs shall e
appoioted IN_A_LIKE_MANNER by a second selection. committee
coprised. _gf__any_of the officeholders listed above wha ace
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democratsa
{21 A majority of the members of the gach selection

committee shall agree upon each neminetion appointment.

Lll__E!erx-annnintmgnt_lﬁat_hs_snniinn=d_nz.:hs_senata;
but__ano__2pnointment.made while the sepate_is.net in cegular
sessipoo_is_effective as_an_appolniment _uotil tbe. epd of the
pest_regular_sessigpae

t2¥4{%) Fhe An individual selected to Serve as
commissioner-of-potiticat-practices op_the. cowmiasion may be
removed by the governor prior to the expiration of +he hLjis
term only for incompetencey malfeasances or neglect of dutye
Tha sufficiency of such causes shall be subject to judicial
revies,™

Section 21« Section 13-3T7-103y MCAs is amended to
reads:

"13-37-103. Term of office -=— Jimitations on holding
other affices {1) The #ndividue}? jndividuals selected to
serve ms on the eomwissiener~of commission_ on ethics and
political practices +3-eappointed-for-a-6-—yesr—termy-——but—ne
+s 3shall__serxe terms of 6 years eacha_QOoce haviag serwed a
term_oa. the_coonpissions 3 _sesher is thereafter ineligikie to
serve as qon the ecemmntsstener——of~--potitiecal-~~-proctices
coomisisione

{2) ¥he An individual selected to serve as

cemmizsrioner—af-petitical-praceiees pop__the.  _commission is

—-24- HB &89
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precluded from being a candidate for public office as
definad in 13-1-101 for a periad of § 3} years from the time
that 1e leaves office as a commissionare™

Saection 22. Section 13-3T-104e MCAy is amended to
faads

"13-37-104« Vacancys {1) If for any reason a vacancy
occurs in the 3 position of-commisstener gn.the. copmissiane
a successor shall be appointed within 30 days as provided in
13-37-102(l) to serve out the unexpired terme Every
nomimation—~~shati-——pe--confiracd-~py--tha--senatey-—but--a
Romination-made-white-the-senste—is—not-in-sesston-shati-—be
effective~—~oas--an--aprointment--unti}-~the--end--of-the-next
session Jhe.appointpent to fill_a_vacaocx--is-_made by _the
selection _copmitiee._of meabers of the sase political._party
that_appoeioted the cosglssicoer.whose positicn_is vacant.

{2) An individual who is selected to serve out the
unexpired term of o preceding commissionar and who has
served 3 years or mere of an unexpired term is not elligible
for rzappointmente

{3) An individual who is selected to serve out the
unexpired term of a preceding commissioner and who has
served less than 3 years may be reappointed for a 6-year
term az provided in 13=37-102(1)."

Saection 23 Section 13-37-105s MCAy is amended to

read:

-26~ HE 639
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#13-37-105. Impeachment and prosecution of
commissionere Fhe A commissioner may be removed from office
by impeachment as provided in Title 5y chaptar 5+ part 4.
He may- also be prosecuted by the appropriate county attorney
for official misconduct as specifled in 45-7T-401."

Saction 24« Section 13-37-106y MCAsy is amended to
read:

"13-3T~106. Salarys tty—Fhe-——comnisstaner-—~af Each
pesher. of the commission on_ethics and political practices
is antitled to receive ma--saleary—eof-$23y¥94-in-fivecalt-year
1982 and——925y¥54--after-—dune—38y--3962 compensation _as
proxided_in.2z12-12441)

t24--Fhe-———salary-—-—commission———-must---review———the
commrsstonerisa—-salary-and-may-reconmend-salary-inereases——¢a
the-teqgistetoures™

HEW_SECIIONs Section 25« Commission structure -
chairman and vice-chalrmanas {1) The commission shall elect a
chairman and a vice-chalerman from among its members to serve
for a term of 1 year mache

{2} A meaber may serve as chairman only once during
any term of office to which such member is appointeds

(3)y The chairman and vice-chalrman ma2y not be
affiliated with the same political partyes

(4} The vice-chairman shall act as chairman in the

absence or disability of the chairman or in the event of a

-26= HB 689
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vacancy in such offices

(5) The chairman and vice~chalirman may each make and
second motions and vote.

MEM_SECIIONa Section 26+ Commission meetingss {1) The
commission shall meet at least once every other month and at
other times at the call of the cnairmanes

(2) Tha commission shall meet at the time and place
designated in the calle

(2) AV meetings of the commission are to be conducted
as provided in Title 2y chapter 3.

Section 27. Section 13-37-112+ #MCA, is amended to
reads

¥13-37-112. Personnel and budgete (1) The eommissioner
copnissiaon shall select an appropriate staff to enforce the
provisions of chapters 35s 36y or 37 of this titlesi Title
2s._chapker 7i AND Litlz 2, cbapter 2. _part 1: sand-fasctions
F2-through-i8-of-this-nectit and he [t may hire and fire all
personnel under his its supervisions

(2) The eommissioner compissign shall be responsible
for preparings adainisterings and allocating the budget for
h¥s jts office."

Section 28. Section 13-37-116¢ MCAy is amended to

read:

¥13-37-116» Exercise of powerse The  comméssioner.

coeRission may exercise all of the powers conferred upon him
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it by 1law in any jurisdiction or political subdivision of
the state."

Section 2%« Section 13=3T7-119y MCAy is amended to
reads

*13~37-119. Availability of informations (1) The
commisstoner commission shall make statements and other
information filed with Mh+s-offiee jt available for public
inspection and copying during regular office hours and make
copying facilities available free of charge or at a charge
nat to exceed_actuaT coste

{2} The conmissioner commission shall preserve
statements and other information filed with his-eéffiee |t
for a period of 10 years from date of receipte

{3} The eommissioner ﬁnnmlssinn shall prepare and
publish summaries of the stataments received and such other
reports as he jf considers appropriates

{¢) The commissioner coppission shall provide for wide
public dissemination of summaries and reports."

Section 30 Section 13-3T7-120¢ MCAy is amended to
read:

"13-~37-12Cs Reportse The commissioner commissiagn shaly
at the close of each fiscal year report to the Yegislature
ang th2 governor concerning the action he it has <caken,
fncluding the namesy salariesy and duties of all Individuals

in fh¥s its employ and the money he jt has disbursede The

~28~ HB 689
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commivsdonar coamaissian shall also make further reports on
the wmatters within his s jurisdiction that the legislature
way orescribe and shall also wmake recommendations for
further legislation that may appear desirable.®

Section 31e. Section 13-37-1264+ MCA, is amended to
readg:

*13~-3T7~124« Consultation and cooperation with county
attornaye {1} WHhenever the ecomniasioner commissiao
determines that there appears to be sufficient evidence to
justify a civil or criminal prosecution under chapters 35,
36¢ or 37 of this titley he it shall notify the county
attorney of the county in which the alleged violation
occurred and shall arrange to transmit to the county
attorney all information relevant to the alleged violation.
If the county attorney fails to initigte the appropriate
civil or criminal action within 30 days after he recaives
notification of the alleged violationy the commissioner
coamissicn may then initiate the appropriate legal action.

{2) A county attorney mays at any time prior to the
expiration of the 30-day time period specified in subsection
(1}; #aive his right to prosecute and thereby authorize the
ecommivsioner Commission to initiate the appropriate civil or
criminal actions

f3) The provisions of subsection (1} do not apply to a

situation in which the alleged violation has been committed
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by the county attorney of a countye In this instances the
commissioner commission is authorized to directly prosecute
any alleged violation of chapters 35, 36+ or 37 of this
title.

{4) If a prosecution is undertaken by the commisstoner
coBpissiens all court costs associated with the prosecution
shall be paid by the state of Montanay and all fines and
forfeitures imposed pursuant to a prosecution by the
commisstoner compission shall be deposited in the state
general fund.®

NEW-SEEEIONg~-Seatian-33s--Befinitionse-~—-Untess———the
context-requires—-otherwiser-the~fottrowing-definttions—appiys

t2y~-"Conntassion"-means-the-~commission--on--ethica--and
potriticat-practices-estobtished-by-23~-33=388s

t24-—2Catsei-neans-etearty-incorrecty-contrary—to—faety
nrstekeny—or-untruthfals

tI3r-~"Misteadingt-=——- means----—clearty--——-—-—inaccurater
exaggerativey-or-designed-to-deceive-or-couse-misperceptions

NEW-SECTIONR-~Section-33e--Fotser——rw-opr—=~—=—=pisteading
statenents-—-re*et#ng-——te--ba%}ot——issuesc---ﬁa-—peFaan--or
potiticat-committee-as-defined-+n--33-1=-363--may~—kneningtyy
either-~through--actuat--or-—constrdctive-~knowtredgey——makey
pubiisny-opr-eirentate-any--folse-—or--misteading——statepenty
claimy——~srtogeny———or———pessage——in-—-any--tettepry-—eiredlary

advertisementy-teltephone-advertisingr-or-poster——or-—+n--any

-30- HE 689
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other-rrit+;g-er—iern-ei-ned%ay-+neiud+ng-raaioy—te}gviaieny
butten:t-or-stiekersv—that—ia—designed-to-ﬂCFeée-the—veee—oﬂ
any-bei%et-+ssue—prevéded—Fer—in—?*t%e-ti-ehepter%E?:
Nﬁl:SEEIiﬁﬁz—-SQetien-&ﬁ--—Statemane—v-of--—épinien-—en
battee-—issve—————~——penattys--—ti}-—Rny-—-tettery-—circotary
advertryementy---postery—ror--other--writing——or——electranie
sdvertisenent-paid-for-hy-a-potitical--compittee~——or—pepson
snd~-dastqned——to--affect——the-vote-en-any-batiot-+ssue—must
esntain-within-tt-a-ciearty-conapirenous-seatenent—that-—att
information—-contained--therein——is--an——enpression--ef——the
epinion-~af--the——person—or——eommittee——disseminating———the
nformations
t2y——Feitare-—to—complty-with—this-seection-+s-ponishapie
by-a-fine—of-9458-per-—}ettery--eireviarv-~advertisementy-—or
segment——or-~untt——of-any-other-communteation-referssd-to—+n
subsection-{i)w
NER-SEEITANN—~Seetion-3Sv-—Conmission-poneras-—e---=fair
eampeign--practices ———--—gandirdates-and-bo}rot-ivsnesy——¢{13
Fhe-conmission-mays
tat--proceed-on-e—camptaint-filed-ny-provided—in--chis
part-to-arbitrate—a~disnrute-between-and-among-candidates-ond
political--committees-—conetrning——an--aileqation--of-unfair

campaign-precticess-or

thi-~proceed-on-n—-complaint—fried-as-pravided—in-~this

part—to-exanine-a-statement-regarding-s-hattot-issuey
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t2y--~Fhe-commission-may~eondact-hearings-and-compet-the
attendance———of~--partics-—and--witnesses~—as--necesssry-——-to
}nvestigete-any—eomp%aiﬂct
t3y--Fhe-commission-ahati-adopt-rotes-af--evidonce-—ond
pfoeedufev--—uh+eh-—need——not——be-—+n--aeeordenee-—u#th—-the
prov+9+ohs—oF-¥+t¥e—ey—ehapeef—ﬁy—part—ev-or--ehe--ruies--oﬁ
ev+cence—~or~prneedure;pruvfdea-for-the-eeures*oﬁ-the-statet
19 ¥-~Fhe---capmisston-—~-shott-——meet---to---investrgate
cometaines-—and-cofdutt—hearings-as-tt-determints-necestarys
Hpon--ecanctading--its-—fnvestigations——and--—hear+ngsy———the
comnisston~-shati-~tssue~a-statenment-indicating—its-findings
of-fatt-and-conctusions—of-tanuw
NEW-SEEFIONY—~Sectian-3br—~Inttiation~of-procecdinga-by
eandidotes~—~-—complarntv--~{+}--A-~coandidote-~-who--believes
onother---ecandidate——-or--~petticot--committee-—has--made-—a
statement-about—him-tn-the-course~of-the——canpaign--thae——+s
anfair-—or-antrue-pr-that-viclates-an-osath-or-pledge-nf-fair
camnpaign-practiceas-to-which-the-other-ecandidace-or-potitiead
committee-has-subseribed«-may—-fite-—a-~conploint——with-—the
eonmiss+onv--fha-eonp}e+nt-nust-eonea+n~u-speeifie-otctenent-
of~the-basis—of-the-comptainty~~together—-nith--evidence--to
sopport~the—-attegetions
t2}~~tpon-—receipt-of-a—tompliainty-the—commizsion-shald
decernine=~tf-the——complairnant—-hay-——desonserated—revsonobie

grounds——for-a-compiointe~if-it-finds—the-comploint—faita-to
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aeeee-reuspneb*c-greuudsv—it—nust-reeufn--the--ee-p}aine«—ee
the-—eandidatey-stating-ita-findingr~if-the-conmission—finds
the-—conpratnt-—doss-—-seate--vressonable—~groundsy-—+t-—shatt
proceed-on-the-conplaint—te—hearing-and-arbitcratiensy
NEN-SEEFIONE--Section-3Fe-—Enttintron-of-proceedings—on
pattot-—Fesues—————=—- pubiie—disetainer——-—-—penateiese——{1}
Fhe-commission-shaltv-on—-the-aworn—conplaint—+tn-—writing——of
any--irndividaaby--deternine--whether-~a——person-or-potitiecad
committee-has-vioteted-the-provisions-ef-faectian-33-ne--343
regerding—batior-issdesy
t2y-—EF-—the——commi ssron——decernines--by--a-~vote~-nf-a
najority-of-its-membera--that——a——person—-er—-committee——has
viotated-~fsection--33jy-it-may—order-the-offending-party—-to
either-dfscont+nne--+ssnanee--of—-the--ia¥sa-—or~'mis}ead+ng
information—-or--to--issue-~a-pubtic-disciainervy-in—the-same
med fom--or-—media——that-—corried-—the——false~~or—-mteateading
infoarmationy-statings
to}——thas——ehia--information-~was--found-to-be—fatse~or
misteaatnar-and '
thy-~the—reasons~-for—the-findings
t3y——A-peprsen-or-cennittee-that-faria-to-comply-with-on
order-af-the-coamtsston-is-subject—to—a-fine-of-4580-a-—days
Any——penatties--entlected--under——thts--subacetion-—-must——pe
deposited—in—the-carmarked-revenae-fund-for—operation—-of-the

commrssiony
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NEM-SEEFIONE--Seetion-38v--Expedited-—~~-hearings--——=--
frivotsus-——or-—unfounded-conplainte—~==--potice-and~hearings
tir~dnen-recefpt-of-a-complaint-vnder-either-facetion-36--or
3¥3r—-the-~conmtssion-shati-sehedute-a-hesring-within-F-doys
of—receipt-of-the-complaint—and—shakt-render-a—deternination
within-it0-deys-of-receints

eey--*i-a-eemp¥a+ne-is—reeebvcd-aiter—Be#ebur-i§--ef—-o
generai-«etection-—yeary--the--commission--shalt}-—sehedaie-a
Rearing-within-3-days-of-receipt-of-the—compiaint-and--shatd
render ~a—-determrnatfon-within-¥-doays—of-receipte

£33——Fhe-—~—commisston——-aay---assess--rensonable--costs
+neurred-by-a-defendant-against-any--comptaining——party-——who
submits—--a-comptaint-found-by-the-commission-to~be~frivetous
er-witnont-foundationw

t4y-—-Fach-party-to-a-proceeding-—under-this--section——is
entitted-~to--reasonablie--noticev-opportanity-for—a-hearingy
within-the-constrairnta-——of--subseetiony——fti)——ond——¢23e-—ond
judierat-reviews

NEW-SEEFEANy~~Section-39v-~Envestigative-——and--heartng
powerss———tiy—~Fhe--commission——-may-—-inspect-—any—--recordiy
transeriptay——draftay-——or-—-notes-~ysed-in-preparatian-of-any
Writtng-or—advertivyement—raferred-to-in-faection-33y-by-~any
person—-or-potiticai-committee-accused—af-viotating-fseetion
333w

+23y-~Fhe-~commiszion--may--administer—--cathsy~~subpoens
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witnessea-—and——conpal——thetr-ottandancey-take-evidencey—and
require--the--preduction—~of-—matertala——-referred-——to~-—+n
aahsectton-ti}-that~are-retevant-or-macerial-for-the-parpase
af-eondacting-any-hesring-sr—+avestigations

NEM=SEEFEONg—Sectton—48x——Ruotemaking-—anthorityw——Fhe
coanizssion—may--adopt—-rules--neceasary-—to-—earpy-—-odt-—the
provisirons—of-this-part-concernings

ti}-—the—Fform-—~For—making-compltairnty-under-fFaection~36
or-3F}y-and

t2)--the-procedures—For-holding-hearings-as—providad-in
this—oarte

Sectlion 32. Section 45-7-401s MCAy is amended to read:

"45~-T-401. Official misconducte (L} A public servant
commits the offense of official misconduct when in his
official capacity he commits any of the following acts:

{a) purposely or negligently fails to perform any
mandatory duty as required by law or by a court of competent
Jurisdiction;

(b) knowingly performs an act in his official capacity
which he knows is forbidden by law;

tc} with the purpose to obtain advantage for himself
or anothers performs an act in excess of his Tawful
authority or_io_breach of his fiducjary duty io.wiglation of
2=2-1233

(d} solicits or knowingly accepts for the performance
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of any act a fee or reward which he knows is not authorized
by law; or

t=) knowingly conducts a meeting of a public agency in
violation of 2-3-203a

{2} A public servant convicted of the offepse of
official misconduct shall be fined not to exceed $500 or be
imprisoned in the county jail for a term not to exceeg 6
monthss or bothe

{3} The district court shall have exclusive
jurisdiction in prosecutions under this sectione Any action
for official misconduct must be commenced by an information
filed after Tleave to file has been granted by the district
court or after a grand jury indictment has baen found.

(#) A public servant who has been charged as provided
in suabsection {3} néy be suspended from his office without
pay oending final judgmente. Upan final judgment of
conviction he shall oaermanently forfeit his office. Upon
acquittal he shall be reinstated in his office and shall
receive all backpaye

(5) This section does not affect any power conferred
by 1aw to impeach or remove any public Servant o any
proceeding authorized by law to carry into effect such
impeachment or removala.®

NEW_SECTION. Sectlon 33. Initial  appointments to

commissicns. Notwithstanding the provisions of 13+37-103y the
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initiad appointments to the commission on ethics and
political practices must be made as follows:

(1) one member must be appointed by each selection
committee for a term of 2 years; and

{2) ona member must be appointed by each selection
committee for a term of & years.

YEW_SECIION. Section 34« Word substitutions Unless
inconsistent with this acts any reference in the MCAs
including laws passed by the 4B8th legislature and approved
by the governarse to the ™commissioner of political
practices™ or “commissioner® {of political practices) is
changed to "commission on ethics and political practices™ or
"commission™ (on ethics and political practices)s The code
commissioner shalls without changing mwmeaningy make such
grammatical and other incidental changes in the MCA as are
necessary to effect such terminology changes.

NEM_SECTION. Section 35. Codification instructionss
(1} Sections 4 ang 9 through 14 are intended to be codified
as an integral part of Title 2y chapter 2+ part 1ls and the
provisions of Title 2y chapter 2+ part 1l apply to sections
4 and 9 through l%.

{2) Sections 25 and 26 are intended to be codified as
an iategral part of Title 13, chapter 3Ty part 1y and the
provisions of Title 13y chapter 3Ty part 1s apply to

sections 25 and 26e
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t3}--Sections-32-through-40-are-intended-eco-be-aodified
as-an-ineegral-pare-of-Fitte-idy—chapter-35y—part-3y-and-the
provisions——of--Fiete--13y~-chapter--3sy--part—--3y--apply-to
sections-32-throagh-40+

NMEH_SECIXONs Section 36« Severability. If a part of
this act is invalidey all va]id parts that are saverable from
the invalid part remain in effecte IFf a part of this act is
invalid in one or more of its applicationss the part remains
in effect in all valid applications that are severable from
the invalid applications. »

NEW_SECIIONa Section 3T7e Effective dates. This act Is
effective July 1, 1983,

-End-
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March 24, 1983

SENATE STANDING COMMITTEE REPORT
(State Administration)

That House Bill No. 689 be amended as foliows:

1. Page 4, line 22.

Following: ‘“part" _
Strike: remainder of line 22 through line 2, page 5



