HOUSE BILL NO, 685

INTRODUCED BY HARPER, VAN VALKENBURG, TOWE,
VINCENT, PABREGA, CRIPPEN, KEMMIS
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A BILL FOR AN ACT ENTITLED: "AN ALT PRGMOTING THE
AVATILABILITYY AND INVESTMENT OF DEVELOPMENT CAPITAL 1IN
MONTANA THROUGH THE CREATION OF CAPITAL COMPANIES; PROVIDING
TAX CREDITS FOR INVESTMENT 1IN THE COMPANIES; PROVIDING
OVERSIGHT AND AUDITING PEQUIREMENTS; PROVIDING THAT
OFFERINGS OF THE COMPANIES ARE EXEMPT FROM  SECURITIES

REGISTRATIUN; AMD PROVIDIMG AN IMMEOIATE EFFECTIVE DATE.™

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
cecticon le Short titles [This act] may be clted as the
"Montana Capital Company Act™.

Saction 2. Declaration of policy. (1} The legislature
finds and declares that:

{9) economic insecurity due to unemployment is a
serious menace to the health, safetyy and genaral welfare of
not only the affected people but of the people of the entire
state;

(b} involuntary unemployments with its resulting
burden of indigencye falls with crushing force upon
unemployed workers and ultimately on the state itself in the

form of public assistance and unemployment compensation
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payments; and

(c) unemployment causes a migration of Mantana workers
and familfes seeking jobs and establishing homes elsewheres
which deprives the state of its most valuable resources its
peoplzs and reduces the tax base of local governmentssy
impairing their abiltity to provide basic servicese

{2) (a) The Jegislature further finds that the best
method of combating unemployment and protecting Montana
against the loss of its people is by promoting, stimulatings
developingy rehabilitatings and revitalizing the business
prosperity and economic welfare of the state and its
citizense

(b) To accomplish this goals the legislature secks to
encouraqe the formation of venture and equity capital in
Montana for use in diversifyings strengthenings and
stabilizing the Montana economy by increasing Montana
employment and busifess opportunities while protecting the
peoples® constitutional right to a <¢lean and healthful
environmenta

(2 The legislature further finds that:

(a) private investment of venture and equity capital
in th= Montana economy will be encouraged and promoted by
making tax credits available to taxpayers linvasting in
Montani businesses;

(o) demands on state revenues restrict the financial

-z- INTRODUCED BILL
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ability of the state to make unlimited tax credits available
for finvestment purposes and require that the state place
reasonsbi¥e limits on the total amount of tax credits to be
made available for investment incentive;

(¢) establishment of a rational tax credit program
which gives priority to investments in the order of time in
which they are committed wili encourage prompt private
investment in Montana businessese

Section 3. Purposes (1) The purpose of [this act] is
to promote the development of the human rescurces and the
diversification of the economy of Montanae. The venture
capital generated by [this act] must be used to encourage
and assist the strengthenlng of the economy through loanss
equity investmentsy and other business transactions for
purposes of developing new small business and industry in
Montanay rehabilitating existing small business and
industrys and stimulating ond assisting in the expansion of
small business activities that promote and maintain the
econopic sStability of the state by providing maximum
opportunities for employment and improving the standard of
living of tha people of Montanaes

(2) [This act] is almed at:

(a) increasing the avaitability of development capital
in order to encouragé and assist in the creations

developmenty and expansion of small businesses based in
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Montana and controliled or managed by residents of Montana;

{b} aiding those businesses to which risk and eauity
financing are not readily or fully available through
traditional! sources;

{(c) developings preservings diversifyings expandings
and strengthening the agricultural, industrialy and business
base of Montana®s economys particularly for those small
businesses wutilizing the state's technicals manageriales and
research resources In domestic and international markets;
and

{d)} providing the residents of Montana with greater
opportunities to invest and participate J§n the economic
development and potential of the states

Section 4. Definitions. As used in [this act}]s unless
the context requires otherwise, the following definitions
apply:

{1} ™"Capital base™ means equity capital or net worthe

{2} ™Certifled Montana capital company®™ means:

{2) a development credit corporation created pursuant
to Title 324 chapter 4; or

{b) a profit or nonprofit entity organized and
existing under the laws of Montanas created for the purpose
of @m3king wventure or risk capital available for qualified
investments and that has been certified by the departmente

(3) “Department™ means the department of commerce

-
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provided for in Title 2y chapter 154 part 18.

{+) 'Hoﬁtana business™ means a business which |Is
located or principally based within Montana.

{5) “Qualified Iinvestment™ means a debt or equity
financing of or a purchase and 1leaseback financing of a
Montana business that meets both of the following criteriar

[a} the business is engaqged in one or more of the
following activities:

(i} manufacturing;

{ii) agqriculturals fisheryr or forestry production and
processing;

{ili) mineral production and processings except for
conventional oil and gas exploration;

(iv) recognized nonfossil forms of energy generation as
defined in 15-32-102(5);

(v} transportation;

{vi) research and development of products or processes
associated with any of the activities enumerated in (i)
throuah (v) above;

(vii) wholesale or retail distribution activities for
which products produced in Montana comprise SOX or more of
the gross sales receipts; and

(viii} any activity conducted in the state for which
50% or more of the gross receipts are derived from the sale

of products or services outside Montanas and
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{b} the business is a small business as defined in
rules adopted by the departmente.

{6) "Qualified Hontana capital company® means a
certified Montana capital company that has been designated a
qualified capital company under the provisions of [section
6] so that investors in the company may receive the tax
credits authorized in [section 6].

Section 5, Certification of Montana capital companies.
(L) Every & monthsy commencing March 1, 1984, or 3 months
after rules are adopted to implement [this actlsy whichever
oeCurs flrst.‘ the department shall certify Montana capital
companies. A company seeking to be certified as a Montana
capltal company must make written application to the
department on forms provided by the department. The
application must contdin the information required by
[section 16] and such other information as the department
requiresSe The application and certificate must specify the
level of capitalization that the company expects to qualify
for the tax credits provided for in {[secticn 6].

{2) The application must show that the applicant's
purpose [Is to encourage and assist in the creationy
developments and expansion of Montana-based businesses and
to provide maximum opportunities for the employment of
Montanans by making venture capital available to sound small

Montara firmse
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(3) Certifiable applticants incluade but are not limited
to Jocal and community development corporationss small
business administration 503 corporationsy and small business
investment companiess

{#) Certification is a prerequisite to and must be
completed before seeking designation as a qualified capital
company .

Section 6. Designation of qualified Montana capital
companies —— tax credit, (1) Every 6 monthss commencing &
months after the first date on which the department
certifies a Montana capital companys the department shal}
designate as qualified Montanz capital companies those
certifred companies that have been privately capitalized at
a minigum level of 3200¢000. A certified company seeking
designation as a quatified Montana capital company must make
Written application to the department on forms provided by
the department. The application must contain the
information required by [section 16} and such other
infoermation as the department requiresa The application
must be accompanied by a bond sufficient to cover the cost
of any penalty that could be assessed under [section T{4) ]~

{Z) The totsl amount of tax credits authorized for a
single gqualified company may not exceed the company's
private cavitalization or $375,000s whichever is lesse. In

the event the capitalization of the company is later
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increaseds the company may apply for authorization of
additional tax credits within the foregoing limitation. The
total credits authorized for all companies may not exceed a
tatal of $1 million orior to June 30, 1985, The total
credits authorized for all companies hetween July 1, 1985,
and June 30y 1987y may not exceed $1 million plus any
portion of the $1 million available for authorization pefore
June 30y 1985+ that is allocated to qualified companiess The
¢redits shall be allocated to qualified companies in the
order that completed applications for designation as
qualified capital companies are received by the department,
and the department shall certify to each such company its
approbriate allocatione

(%) 1Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsection
(%) Funds invested in a certiffed company prior to
designation as a qualified Montana capital company wmays at
the discretion of the investory, be placed in an escrow
account in a Montana financial institution pending
designation of the company as a qualified Montana capital
companye

{#} Subject to the provisions of subsection (2)e an
individuals small business corporationsy partnerships or
corporate taxpayer who makes a capital investment in a

qualified Montana capital company is entitled to a tax

-8-
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credit equal to 25% of the investments up to a maximum
credit of 3$25,000 per taxpayere The ¢redit Mmay be taken
aqainst the tax liability imposed on the investor pursuant
to Fitle 154 chapter 30 or 31l. The credit for investments
by a small business carporation electing to he taxed wunder
15-31-202 or a partnership wmay be claiaed by the small
business <orperation shareholders or the partners.

{5) The tax credit allowed under subsection {4) is to
be credited against the taxpayer's income tax liability for
the taxable year in «#hich the investment in a qualified
Montana capital company is made. If the amount of the tax
credit exceeds the taxpayer's tax liability for the taxable
years +the amount of the credit which exceeds the tax
liability may be carried back or carried forward in
accordance wWith the provisions of section 46(b) of the
Internal Revenue Code of 1¥54¢+ as am2nded.

(5} The tax credit provided for in this section s
available only to those taxpayers who invest in a qualified
Montasa capital company within 5 years of {[the effective
date of this act}.

Saction Te Unused investments -~ company penalty. (1)
1f the amount invested by a taxpayer in a qualified Montana
capit2]l company i$ not used by the company for qualified
investments as provided in subsection (2)y the taxpayer is

not subject to a recapture provision for any tax credit
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claimed b* him but the company is subject to the penalty
provided for in subsection (4).

(2) A qualified Montana capital company receiving
investments for which a taxpayer has applied and received a
tax credit must use jts capital base to make qualified
investments according to the following schedule:

{a) at least 30% of its capital base within 3 years of
the date on which tax credits were certified as allocated to
the company for investment;

{b) at least 50% of its capital base within 4 years of
the date on whic¢h tax credits were certified as allocated to
the company for investment; ana

(c) at least T70% of its capital base within 5 years of
the date on which tax credits were certified as allocated to
the company for investments

{3) Following each annual examinations the
commissioney of fipancial institutions shall notify the
department of revenue of any companies that are not in
compliance with this section.

4y A qualified Montana capital company that fails to
make nualified investments pursuant to subsection (2) shall
pay to the department of revenue a penalty equal to all of
the tax credits allowed tc the taxpayers investing in that
company durina that time periods with interest at 1% a month

from the date the tax credits were certified 25 allocated to
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the qualified Montana capital companye The department of
revenua shal}? deposit any amount received wunder this
subsection to the credit of the state general fund.

Section % Tnvestment reporting and recordkeepings (1)
Each qualified Montana capital company shall report to the
department on a quarterly basis:

{3) the name of each investor in the gualified Montana
capital company who has applied for a tax credit;

(t) the amount of each investor's investment; and

{c) the amount of the tax credit allowed to the
investor and the date on which the Tnvestment was mades.

(2) The department shall provide the information
contained in subsection (1) tao the department of revenue an
a quarcerly basise

{3) The department shall provide each investor in a
qualified Montana capital company with a certificate
authorizing the tax credits and the certificate shall pe
submitted with each tax return requesting a credit under
Tsection 6]

(4) Each qualified Montana capital company shall
repert to the department on a quarterly basis all qualified
investments that the company has made. The department shall
share the information with the department of revenuey in
order that the provisions of [section T} may be complied
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Saction 94 Restriction on investment. No more than S03%
cf the capital base of ; Montana capital company may be
invested in any one Montana businessy and no more than 25%
of the total funds raised for which tax credits were ¢laimed
pursuant to the investment credit provisions of [this act)
may be invested in any one Montana businesss

Section 10. (onflict of interest. (1) The director of
the deoartmenty the commissioner of financial institutionsy
or a bank examiner may not have a monetary interest in or pe
4 borraower from any Montana capital company, either directly
or indirectly.

(2) A megber of the investment committee of a Montana
capital company who has an interest in a venture that comes
before the committee for a vote shall disclose such interest
and abstain from voting on investment in the venture,

Saction 11l Leglslative review and oversighte The
departnent shall report on an apnual basis to the revenue
oversight committee of the 1legislature concerning Montana
capital companies.

Section 12« Examination. (1) At least once a year the
bank examiners of the department of commerce shall examine
the books and affairs of each Montana capital companys The
examination must address the methods of operation and
conduct of the business of the Montana capital company to

deternine if the company is abiding by the purposes of [this
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act?) and that the funds received by the company have been
invested within the time 1limits required for a qualified
Montana capital company in [section T]e

{2) The department of commerce may examine under oath
any of the officerses directorss agentsy employeese or
investars of a Montana capital company regarding the affairs
and business of the company. The department of commerce may
issue subpoenas and administer oaths. Refusal to obey such a
suppoana may at once be reported to the district court of
the adistrict in which the company is locateds and the court
shall enforce obhedience to the subpoena in the manner
provided by law.

{3) The cost of the annual review must be paid by each
Montana capital cempany in accordance with reasonable fees
assessad by the department.

Saction 13s. Decertifications« (1) If the examination
conducted pursuant to [sectien 12] discloses that a Montana
capital company Is not in compliance with the provisions of
[this act1y the department of commerce may exercise any of
the powers with regard to banks granted in Title 324 chapter
i1, part 5y and way seize the assets of the company and
liguidate ite

{2) If in the discretion of the department of commerce
the action allowed under subsection (l} is not required to

protect the company's investorss the department of commerce
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may place the company on notice that it will lose its
certification as a Montana capital company within a
specified periaod of time if the company does net come into
compliance with the provisions of [this act].

(3} As Tlong as the department acts in good faiths the
department and its employees and agents may not be held
civilly or criminally tiable or liable upon their official
bonds far action taken upnder this section or for any failure
to act under ite

Section 14« Application of securities lawe In lieu of
registration under Title 30y chapter 10y a Montana capital
company may file all disclosure documentsy along with a
consent to sService of processy with the state securities
commissioner. The commissioner may not charge a fee for
such filing or deposit.

Saction 15, State Uliability disclaimeds The state of
Montana may not be held 1liable for any damages to an
investor in a Montana capital company that fails to Decome
designated as a cartified or qualified #Montana capital
companya.

fection 16.  Application requirements. A COmpany
applying to become either a certified or qualified Montana
capital company shall include in its application evidence
that it has disclosed or will disclose to all investors the

followings

14—
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{L) the condition that a tax credit is not available
for investmeﬁt in a company until the company has bpeen
designated a qualified Montana capital company and the
investor has receivea a certificate approving the credit
from the department;

(2) the terms and conditions under which 3 company may
be denied designation as a gqualified Montana capital company
and the limits on tax credits that may be authorized; ang

{3) the fact that the state of Montana is not liable
for damages in acceordance with [section 15])e

Section 17 Rulemaking. The department may adopt rules
to implement the provisions of [this act].

Saction 18s Coordination. {1) If either House Bill Noa

100 or 5111 Noe __._ [LC 1148]y including the sections

of those ©»ills creating the Montana economic development
boards is passed and approvede 2all references to "the
departaent of commerce” in sections 4 throuagh 11 of this act
are changed to "the Montana economic development board™e

(2) If section 17 of House Bill No. 100 is passed and
approvedy "the committee™ referred to in sectian 11 of this
act is changed to "the economic development oversight
committee®.

Szction 19« Severability. If a part of this act is

invalids all valid parts that are severable from the invalid

part remain in effects If a part of this act is invalid in

-] 55—

LC 0320,01

one or more of its applicationse the part remains in effect
in a1l valid applications that are severable from the
invalio applicationss

Section 20« Effective dates This act is effective on
passaqe and approvala.

—End-~

-16-



STATE OF MONTANA
REQUEST No. _ 366-83

FISCAL NOTE

Form BD-15
- In compliance with a written request received February 10, , 19 _83 | there is heraby submitted a Fiscal Note
: for House Bill 685 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA),

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

JESCRIPTION OF PROPOSED LEGISLATION:

{ouse Bill 685 authorizes the creation of Montana capital companies, their certification by
zhe Department of Commerce and a total of $1,000,000 in tax credits against personal or
corporate income tax for each of the next two bienniums for investors in the "qualified"
capital companies. Qualified capital companies must have a minimum of $200,000 capitaliza-
:ion and tax credits are limited to $25,000 per investor. The act provides for the annual
2xamination of the companies by the commissioner of financial institutions and repayment of
:ax credits and penalties by a capital company that fails to make qualified investments as
juthorized by the act. The act will be administered by the Department of Commerce or the
fontana Economic Development Board if House Bill 100 is adopted.

\SSUMPTIONS ;

1) Ten companies with $400,000 capital base each will be certified and authorized by the

) end of the biennium so that the entire $1,000,000 in tax credits will be used.

!)  Assume that the tax credits will be taken in FY 1985, although they can be carried both
: forward five years and back three years.

3)  Companies will not begin actual operations until second year of biennium.

i

4 Company with $400,000 in capital base could leverage another $1,600,000 in investments.

3) Examination of companies will be somewhat simpler than examination of depository financial
institutions and will take only 1/2 of the examination man~days to examine and produce a
report that it would take for a depository institution of the same size..

3) Staff work for certification, qualification, adoption of rules, examination, and granting

tax credits can be done by existing staff of the Department of Commerce and Revenue.

*TSCAL IMPACT:

seneral Fund - FY84 - FY85
Reduction Due to Credit $ -0- $ (750,000)
Exam Fees Deposited -0- 11,000

Net Decrease $§ =0- $ (739,000)

school Foundation Program

Reduction Due to Credit $§ -0~ $ (250,000)
Ixpenditures:
Adopt rules, printing, etc. $ 3,700 § -0- .
Examination process 11,000 11,000
Total 511,000 5 15,700

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: 2.\ 5"'

FISCAL NOTE 13:P:1
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STATE OF MONTANA
REQUEST NO, 218-83

FISCAL NOTE
Form BD-15

In compliance with a written request received March 25, .19 83 , there is hereby submitted a Fiscal Note
for _ House Bill 685, Amended, pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly,
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

.SCRIPTION OF PROPOSED LEGISLATION:

suse Bill 685, amended, authorizes the creation of Montana capital companies, their certifica-
ion by the Department of Commerce and a total of $1,000,000 in tax credits against personal

¢ corporate income tax for each of the next two bienniums for investors in the "qualified”
apital companies. Qualified capital companies must have a minimum of $200,000 capitaliza-

ion and tax credits are limited to $25,000 per investor. The act provides for the annual
tamination of the companies by the commissioner of financial institutions and repayment of

i1X credits and penalties by a capital company that fails to make qualified investments as
athorized by the act. The act will be administered by the Department of Commerce or the
ontana Economic Development Board if House Bill 100 is adopted.

IMMENT :

ae amendments to the bill do not change the impact of the bill. Refer to the original
iscal note for the assumptions and impact.

ISCAL NOTE 13:P:2

@wiéw;gw

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: w
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STATEMENT OF INTENT
HOUSE BILL 685

House Select Committee on Economic Development

A Statement of Intent is required for House Bill 6685

because it grants rulemaking authority to the Department of

Commerce to implement the acte

It is the intention of the Vegislature that the tax

credits herein provided be applied only in the case of

properly quatified Investments. It is therefore the

intention of the legislature that the department of

commercey in making rules to define a spall businessy use

whatevayr means necessary to arrive at a definition of small

business which takes into account the unigque nature of
Montana sm31l businesss It is similarly the intention of the
legislature that in the development of rules for
certification and qualification of capital companiess the
department shall take into account the capital needs of the
state based upon such information made availaeble to it on
its own initiative and through such hearings as are
necessary to achieve the purpeses of the act. It is further
the intention of the legislature that in determining such
rutles as are necessary to carry out the examination

functions of the actsy the department shall take into account

commonly accepted principltes of financial institution

H3 685

examinations currently in use in the examination of banks
and other such institutionse It Is further the intention of
the legislature that the rultes authorized in the act be

adoptad in a timely fashiona

SECOND READING

HE RS
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App. by comm. on education
and cultural resources

HOUSE BILL KD. 685
INTRODUCED BY HARPERs VAN VALKENBURGy TOWE,s
VINCENT» FABREGA: CRIPPENy KEMMIS

BY REQUEST OF THE GOVERNOR'S OFFICE

A BILt FOR AN ACT ENTITLEOD: "AN ACT PROMOTING THE

AVATLASILITY AND  IMNVESTMENT OF ODEVELDPMENT CAPITAL N
MONTANA THROUGH THE CREATION OF CAPITAL COMPANIES: PROVIDING
TAX CREDITS FOR INVESTMENT IN THE COMPANIES; PROVIDING
OVERSI oHT AND AUDETING REQUIREMENTS; PROVIDING THAT
CFFERINGS OF THE COMPANIES ARE EXEMPT FROM  SECURITIES

REGISTRATION; ANG PROVIDING AN IMMEDEIATE EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short titlea. (This act] may be cited as the
=Montana Capital Company Act™.

Saction 2. Declaration of policys (1) The legislature
finds angd dectares that:

{2) economic insecurity due to wunemployment Is a
serious menace to the healths safetye and general welfare of
not only the affected people but of the people of the entire
state;

to} involuntary unemploymeats with its resulting
burden of indigencyes falls with crushing force upon

unemploved workers and ultimately on the state itself in the
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form of public assistance and unemployment coampensation
payments; and

{c} unemployment causes a migration of Montana workers
and families seeking jobs and establishing homes elsewheres
which deprives the state of its most valuable resourcey its
peoplzy and reduces the tax base of 1local governmentss
impairing their abitity to provide basic servicese

(2) (a) The 1legislature further finds that the best
method of combating unemployment and protecting Montana
against the loss of its people is by promotings stimulatings
developings rehabilitatings ond revitslizing the business
prosperity and economic welfare of the state and its
citizense

{b) Yo accomplish this goals the legislature seeks to
encourage the formation of venture and equity capital in
Montana for use in diversifyings strengthenings and
stabilizing the Montana economy by increasing Montana
employment and business opportunities while protecting the
peoples? constitutional right to a clean and healthful
enviranment.

3} The legislature further finds that:

{a) private investment of venture and equity capital
in tne Montana economy wWwill be encouraged and promoted by

makiny tax credits available to taxpayers investing in

Montany businesses CAP1TAL_ (DOMPAMIES;

-2=- HB 685
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(n) demands on state revanues reskrict the financial
abilbity of the state to make unlimited tax credits available
far investment purposes and require that the state place
reasonable limits on the total amount of tax credits to be

made available for investment incentives

tc) establishment of a rational tax credit program
which gives priority tq investments th-the-order-of -sime——in

which--they—-are-committed IE_CAPIIAL COMPANIES IN IHE_QRQER

IN_WHICH THEY ARE QUALIEIED will encourage prompt private
investment in Montana businesses.

Section 3« Purposts. {1} The purpose of [this act] is
te promote the development of the human resources and the
diversification of the economy of “ontanas The venture
capital generated by [this act] must be wused 1to encourage
and assist the strengthening of the economy through loans,
equity investmentss and other business transactions for
purposes of developing new small business and industry in
Montanas rehablilitating existing small business and
industrys and stimulating and assisting in the expansion of
small susiness activities that prosote and malntaia the
econonic stabllity of the state by providing wmaximum
opportunities for employment QOE_MONTANANS and improxing the
standard of living of the people of Mantanaa

£2) ([This act] 1s aimed ak

ta}) increasing the avaitahility gf development capital
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in ordur to encourage and assist in the creations
develoopments and expansion of small businessess AT LEAST &0
OF _WRCSE. FACILITIES AND PERSQNMEL_ARE based in Montana and
controlled or managed by residents of Montanas;

(b) aiding those businesses to which risk and equity
financing are not readily or fully available thraough
traditional sourcess  INCLUDING IHOSE QWNED. AND_OPERATED. BY
WOMEN_ANG _MINGRITIESS

(c} developings preservingy diversifyinge expandings
and strengthening the agriculturaly industrials and business
base of Montzmna®s economys particularly for those small
businesses utilizing the state*s technicals managqeriale and
research resources in domestic and international markets;
and

{d) providing the residents of Montana with greater
opportunities to invest and participate in the economic
development and potential of the state.

Section 4« DOefinitions. As usad in [this act]s» unless
the context requires otherwisees the following definitions
apply:

(L} ™Capital base® means egquity capital or net worthe

(2) “Certified Montana canital company” means:

ta) a development credit corporation created pursuant
to Title 32y chapter 4; or

(b} a profit or nonprafit entity organized and
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existing wunder the laws of Montanas created for the purpose
of making venture or risk capital available for qualified
investments and that has been certified by the department.

{3) #“Department®™ means the department of commerce
provided for in Title 2y chapter 15, part 18.

{4} ™Montana business" means a business which s
locatzd or principally based within Montana.

{5} ™Qualtified investment™ means a aept or equity
financing of or a purchase and leassback financing of a

Montana business that weets both of the following criteria:

(@) the business is engaged in one or more of the
following activities:

{i) manufacturing;

{ii) agriculturals fisherys or forestry production and
nrocessings;

{ifi) mineral production and processings except for
conventional 0il and gas exploration;

{iv) recognized nonfossil forms of anergy generation 4as
definad in 15~32-102(5});

{v}] transportation;

{vi) research and development of products or processes
associated with any of the activities enumerated in (i}
throuth (v) aboves

(vii) wholesale or retail distribution activities for

which products produced in Montana Comprise 50% or more of
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the gross sales receibts; amd

{viii) any activity conducted in the state for which
50X or more of the gross receipts are derived from the sale
of products or services outside Montanaj and

LI1X) TOURESM: AND

fb) the business is a smatl business as defined in
rules adopted by the department.

(6) "Quatified Montana capital company™ means a
certified Montana capital company that has been designated a
qualified capital company under the provisions of [section
6] sa that investors in the company may recelve the tax
credits authorized in {section 6].

Section S. Certification of Montana capital companieses
(1) Every 5 monthss commencing March 1y 1984y orF 3 montis
after rules are adopted to implement {this act]e whichever
occurs firsty the department shall certify Montana capital
compatiese A company seeking to be certified as a Montana
capital company Must make written application to the
department an forms provided by the departments The
application must contain the information Fequired by
[section 16] and such other information as the department
requiress The application and certificate must specify the
Tevel of capitalization that the company expects to qualify
for the tax credits provided for in [section 6].

(2) The application must show that the applicant's

—f- H3 685
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purpose is to encourage and asslist in the c¢reations
develapmenty and expansion of Montana<based businesses and
to provide maximum opportunitiés for the employment of
Montanans by making venture capital available to sound smal}

Montana firmse

(3) Certifiabte applicants include but are not limited

to Tscal and community development corporationssy small

business administration 503 corporationss and small business
investment companiess

(4) Certification is a prerequisite to and must be
conpleted before seeking designation as a qualified capital
COmpanye.

Sectioh 6« Designation of qualified Montana capital
companies +~- tax credits (1) Every-6--monthsy-—commencing—-6
months-—-after--the——first-—date--on--which--the ~desartmene
certifies~a-Montana--eapitat—~eampanyy—~the IHE department
shall designate as quallfied Montana capital companies those
certified companies that have beeén privately capitalized at
a mini sum level of $200+000. A certified company seeking
designation as a qualified Montana capital company must make
written application to the department on forms provided by
the departmente. The application must  contain the
information required by (séction 186} and such other
information as the department reqgbiress Fhe--application

nust—- ba--acecompan ied-by-a-bEnE-FoFFicFont-to-eover-the-coat
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of-any e Ao bey-that+coul d-be-aszessed-under-faection-—Fio4igw

{2 The +total amount of tax credits authorized for a
sinnle qualified company may not exceed +he--companytas
privete~—capitatiration—-or $375,000y-whtehever-is-tess. In
the event the capitalization of the company is Jlater
increaseds tha company may apply for autherization of
additional tax credits within the foregoing limitations The
total credits authorized for all companies may not exceed a
total of $1 million prior to June 30, 1985, The total
credits authorized for 211 companies between July ly 1985,
and June 30y 1987T¢ wmay not excead 31 milltion plus any
portion of the 31 million available for authorization before
June 30¢ 198%y that is allocated to qualified companies. The
credits shall be allocated to qualified companies in the
arder that completed applications for designation a8
qualified capital companies are received by the devartments
and the department sﬁall certify to each such company its
appropriate allocations

{3) Investors in a qualified Montana capital company
are entltled to the tax credits provided for in subsection
(%)= Funds invested in a certified company prior to
desigyation as @ qualified Montana capital company mays at
the discretion of the investores be placed in an escrow
account ¥n a Montana financial institution pending

designation of +the company as a qualified Montana capital

-8- HB &85
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COMPanye

(%) Subject to the provisions of subsection (2)e an
individualy small business corporations partnershipe or

corporate taxpayer who makes a capital investment in a

qualified Montana capital company is entitled to a tax

credit equal to 25% of the investments up to a maximum

credit of 3$25+000 per taxpayere. The credit may be taken

against the tax liability imposed an the investor pursuant

to Title 15+ chapter 30 or 3le The credit for investments

by a small business corporation electing to be taxed under
15-31-202 or a partnership may be claimed by the small
business corporation shareholders or the partnerse

(3) The tax credit allowed under subsection {4) is to
be credited against the taxpayer's income tax liability for
the taxable year in which the investment in a qualified
Montana capital company is made« If the amount of the tax
credit exceeds the taxpayer®s tax liability for the taxable
yeary. the amount of the credit which exceeds the tax
liability wmay be carried back or carried forward in
accordance with the provisions of section 46(b} of the
Internal Revenue Code of 1954+ as amended.

{6) The tax credit provided for in this section s
avaitable only to those taxpayers who invest in a qualified
Montana capital company within 5 years of [the effective

date af this act].
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Section T. Unused investments —— company penaltye {1}
If the amount Invested by a taxpayer in a qualified Montana
capital company is not used by the company for qualified
investments as provided in subsection (2)s the taxpayer is
not subject to a recapture provision for any tax credit
claised by him but the company is subject to the penalty
provided for in subsection (&)

(2) A qualified Montana capital company racelving
Investments for which a taxpayer has applied and received a
tax credit must use its capital base to wmake qualified
investments according to the following schedule:

(3) at least 30X of its capital base within 3 years of
the date on which tax-credits-were-certified-as-attecated-te
the--zompany--for~~tnvestment IWdE__LERIIEIED__LOUMPANY  _MWAS
DESIGNATED_AS _A_QUALIFIED CAPJTAL.COMPANY. &Y, THE _OEPAQTMENT;

{b} at least 50% of its capital base within 4 years of
the dite on which tax-credits-were-sartificd-as-atiecated-to
the---cempany—-for-—investme++ IHE _CERIIELIED _COMPANY _MHAS
QESIGMATER A5 _A_QUALLELIED CAPITAL COMPANY BY IHE QEPARIMENI:
and

fc) at least 70% of its capital base within 5 years of
the dite on which tax—eredits-were—certified-as-attoented-+to
the--zompany--for--¢nrvestment IHE__CERIIFIEO. _COMPANY __ dAS
DESIGNATED _AS A QUALIFIED CAPITAL _COMPANY BY IHE GEPARIMENIW

{3) Following each annual examinations the

~10- HB 645
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commissioner of financial institutions shall notify the
department of revenue of any companies that are not in
compliance with this sections

{41 A qualified Montana capital company that fails to
make qualified investments pursuant to subsection {2) shalt
pay t3 the department of revenue a penalty equal to 211 of
the tax credits allowed to the taxpayers investing in that
Company during that time periods with interast at 1% a month
from the date the tax credits were certified as allocated to
the qualified Montana caplital companys IHE. _QEPABIMENT__QF
REYENUE _MAY _ABAIE__IHE. PEMALIY. IE__THE _CAPIIAL. _COMPANY
ESIABLISHES _REASONABLE_ . CAUSE__FOR. THE . EAILURE__TQ____MAKE
GUALIEI1ED _INVESIMENTS _PURSUANY. . X0 _SUBSECTION_ (2).AND IHAT

THE_EAILURE_WAS NOT CUE _ID__WMEGLECT__ON__THE . PARL__OF _THE
COMPANYs The department of revenue shall deposit any amount

received under this subsection to the credit of the sState
general funde

Section B« Investment reporting and recordkeepings (1)
Each quatified Montana capital company shall report to the
department on a quarterly basis:

(a) the name of each investor in the gualified Montana
capital company who has applied for a tax credit;

(b) the amount of each inavestor®s investmont] and

{c) the amount of the: €tax credit allowed tc the

investor and the date on whidéh thi# investment was made.
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[ -] department shall provide the information
contained in subsection (1) to the department of revenue on
a quarterly basise

(3) The department shall provide gach investor in a
qualified Montana capital company with a cartificate
authorizing the tax credity and the certificate shall be
submitted with each tax return requesting & credit undger
[section 6].

(4) Each qualified Montana <capital cospany shall
report to the department on @ quarterly basis all qualified
investments that the company has mades The department shall
share the information with the department of revenues in
wrder that the provisions of [section 7] may be complied
withe

Section 9« Restriction on investsent. Ho more than 50&
of the easpital--base--of-~a-Montana-eaprtai—company EQUIIY
RAJISED_BY_A_MONTANA CAPITAL LOMBANY UNDER_[IHIS _ACI] may be
invested in any one Montana businessy and no more than 25%
of the total funds raised for which tax credits were claimed
pursuant to the investment credit provisions of [this act]
may bs invested in any one Montana business.

Section 10. {onflict of interests (1) The director of
the departments the commissioner of financial institutions,
or a bank examiner may not have a monetary interest in or be

a borrower from any Montana capital companyy eitber girectly

-12~ HB 685
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or indirectly.

(2} A member of the investment committee of a Montana
capital company who has an interest in a venture that comes

before the committee for a vote shall disciose such interest

and abstain from voting on investment in the venture.

Section 1l Legistative review and oversignts The

department shatl report on an annual basis to the revenue

oversight committee of the legislature concerning Montana

capital companiass

Section 12. Examination. (1) At least gnce a year the
bank examiners of the department of commerce shall examine
the books and affairs of each Montana capital company. The
examination wmust address the methods of operation and
conduct of the business of the Montana capital company to
deternine if the company is abiding by the purposes of [this
act] and that <the funds received by the company have been
invested within the time limits reguired for a qgualified
Montana capital company in [section 7].

{2) The department of commerce may examine under oath
any of the officeris directorss agentsy employeess or
investors of a Montana capital company regarding the affairs
and business of the companye The department of commerce may
issue sub;oenas and administer oaths. Refusal to obey such a
subpoinAa may at once be reported to the district court of

the district in wnich the company is locateds and the court
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shall enforce obedience to the subpoena in the manner
provided by law.

(3) The cost of the annual review must be paid by each
Montana capital company in accordance with reasonable fees
assessed by the department.

Section 13. Decertifications {1) 1f the examination
conducted pursuant to {section 12)] discloses that a Moptana
ca2pital company is not in compliance with the pravisions of
[this act]y the department of commerce may exercise any of
the powers with regard to banks granted in Title 32, chapter
1y part 5y and may seize the assets of the company and
Viquidate ita IN__YHE_CSYENT OF LIQUIDATION OF THE ASSEISw
ANY_PENALYY IMPOSEQ BURSUANT. IO _LSECTION I _QF IHIS _ACI]
SUALL_BE_INCLUDEQ XN _THE_CLAXIMS_JQ BE_PALD,

{2} If in the discretion of the department of commerce
the action allowsd under subsection (1) is not required to
protect the company®s investorsy the department of commerce
may >lace the company on notice that it will lose its
certification as a Montana capital company within a
specified period of time if the company does not come into
compliance with the provisions of [this actJa

{3} As long as the department acts in good faithy the
department and its employees and agents may not be held
civilly or criminally liabla or liable upon their official

bonds for action taken under this section or for any failure

-1 H3 685
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to act under it.

Section l4. Appiication of securities lawe In lieu of
registration under Title 30y chapter 10y a Montana capital
company may file all disclosure documentss along with a
<onsent to service of probessv with the state securities

commissioner, The commissioner may not charge a fee for

soch filing or deposite

Section 15. State liabiTity disclaimeds The state of
Montana ma2y not be helad 1liable for any damadges to an
investor in a Montana capital company that Fails to become
designated as a certified or qualified Montana capital
Companys

Section 16« Application requirements, A company
applying to become either a certified or qualified Montana
capital company shall include in its application evidence
that it has disclosed or will disclose to all investors the
folYosing:

(1) the condition that a tax credit is not available
for investment In a company until the company has been
designated a qualified Montana capital company and the
investor has received a certificate approving the credit
from the department;

(2) the—terms-~ond-conditions-under-which—a-company-may
be~denied-designation-ns~a-qus¥{fred-Hontane-copitai-company
IHE_CONDITION THAT A TAX CREDIT.WILL _NOT BE _MARE AVAILABLE
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UNTIL . IHE_ _COMPANY RAISES AT LEASY $200:000 IN_CAPITALy AND
HAS _BEEM DESIGNATED A_QUALEEIED. _CAPITAL._COMPANYs and the
limits on tax credits that may be authorized; and

{3) the fact that the state of Montana Is not tiable
for damages in accordance with [section 15]a

S“ection 1T« Rulemakings The department may adopt ruloes
to implement the provisions of [this act]e.

Section 18. Coordinatione (1) If either House Bill No.
109 or ____ BIVY Noe ____ [LC 114B)» including tra secticns
of those bills creating the Montana economic development
boardy is passed and approvedy all references to “the
department cof commerce™ in sections & through 11 of this act
are changed to ®“the Montana economic development board"e.

(2) If section 1T of House Bill No. 100 is passed ana
approvedy "the committee®™ referred to in section 11 of this
act is changed to "the economic development oversight
committea%*,

Section 19. Severabilitye. L[f a part of this act is
invalide alY valid parts that are severable from the invalid
part remain in effecte If & part of this act is invalid in
one or more of its applicationss the part remadins in effect
in all walid applications that are severable from the
invaliad applicationse

Section 20. Effective dates This act is effective on

passage and approvals.
=-End-
-16- HB &85
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STATEMENT OF INTENT
HOUSE BILL 685

House Select Committee on Economic Development

A Statement of Intent Is required for House Bill &8%

bacause [t grants rulemaking authority to the Department of

Lommerce to implement the acte

It is the intention of the Tegislature that the tax

credits hereina provided be applied only in the case of
properly quatified investmentse It is therefore the

intention of the legislature that the department of

commerces in making rules to dafine a swmall businessy use
whatever means necessary to arrive at a definition of small
husiness which takes into account the unique nature of
Montana small businesse It is similarly the intention of the
legislature that in the dovelopaeht of. rules for
certification and qualification of capital companiess the
department shall take into account the capital qeads of the
state based upon such information made available to it on
its own inftiative and through such hearings as are
necessary to achleve the purposes of the acte. It is further
the intention of the lagislature that in determining such
rules as are necessary to carry out the exawmination

functions of the acty the department shall take into account

commonly accepted principles of financial institution

HB 685

examinations currently in use in the examination of banks

and other such Institutionse It is further the intention of
the legislature that the rules authorized in the act be

adoptad in a timely fashione

-2 THIRD READING
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HOUSE BILL NO. 685
INTRODUCED BY HARPERy VAN VALKENBURG, TOMWE,
VINCENTs FABREGAy CRIPPEN, KEMMLS

BY REQUEST OF THE GOVERNOR'S OFFICE

A BILL FOR AN ACT ENTITLED: waN ACT  PROMOTING FHE

AVATLABELITY AND INVESTMENT OF OEVELOPMENT CAPITAL IN
MONTANA THROUGH THE CREATION OF CAPITAL COMPANIES; PROVIDING
TAX CREDITS FOR INVESTHENT IN THE COMPANIES; PROVIDING
OVERSIGHT AND AUDITING REQUIREMENTS; PROVIDING THAT
OFFERINGS OF THE COMPANIES ARE EXEMPT FROM SECURITIES

REGISTRATION; AND PROVIDING AN IMMEOIATE EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short titlee. [(Fhis act]\uay be cited as the
"Montana Capital Company Act™.

Section 2. Declaration of policys (1) The legislature
finds and declares that:

(2a) economic insecurity due to' unemplioyment is a
serious menace to the healthy :afcty' and general weltfare of
not only the affected peop¥e but of the people of the entire
statey

{o} d{neolantary urrempl oyment ¢ with Iits resulting
burden of Indigencye falls with crushing force upon

urnrempl oyed workers and wlitimately on the state itself in the
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form of public assistance and une-ployuené compensation
payments; and

'(c)- unemployment causes 3 migration of Montana workers
and familles seeking jobs and establishing homes elsewhere,
which deprives the state of its most valuable resourcey its
peoplzs and reduces. the tax base of Tocal governments,
impairing their ability to provide basic servicese

f2) {a) The 1legislature Ffurther finds that the best
wmethod of combating unemployment and protecting MHontana
against the loss of its people is by promotings stimulatinge
developingy rehabilitatings and revitalizing the business
prosperity and economic welfare of the state and its
citizenss ‘

{b) To accomplish this goals the legislature seeks to
encourage the formation of venture and equity capital in
Mentana for use in diversifylngy strengtheninge and
stabitizing the Montana economy by increasing Montana
emp]oinontv and business opportunities while protecting the
pecples?® consiitutionaf right to a clean and healthful
environmente

(3} The Yegistature further flnds thats

(31 private Llnavestment of vepture and equity capital

bn the Hontama economy will be encoOraged and promoted by

‘makingy tax credits avallable to taxpayers #nvesting in

Montans: bus+nesses CAPITAL COHPANIES:

-2- HB 685
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[b) demands on state revenues restrict the financi%]
ability of the state to make unlimited tax credits available
for investment purposes and? kequira that the staté place
reasonable limits on the total amount of tax credits to be
made available for investment .incentive;

(¢} establishment of a rational tax credit program
which yives priority to investments +tn-the-order-of-time——in

which--they--are-commieved IE_CAPITAL_COMPANIES IN_THE ORDER
IN_WHICH _THEY ARE QUALIEIED wil) encourage prompt private
investment In Montana busintssess .

Section 3. Purposes’ (1) The purpose of [this act] is
to promote the development of the human resources and the
diversification of the economy of Montana. The venture
capital generated by {this act) must be wused %o encourage
and assist the strengthening of the economy through loahs.
equity investmentsy and other business transactions for
purposes of developing new small business and industry in
Montanay rehabilitating existing small business and
industryy and stimulating and assisting in the expansion of
small dusiness activities <that promote and wmaintain the
econonic stabllity of the state by providing maximum
opportunities for employment DE_MONIAMANS and improving the
standard of living of the people of HMontanae

{2} [This act) is aimed ats

(a8} increasing the avallability of development capital

=-3- HB 685
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in Qrdef to enéoﬁrége and assist in the creations
developments énﬁ éxpansion of small businessess AT LEAST_GO%
QE _NHDSE_EACILITIES AND_PERSONNEL ARE based in Momtana and
controlled or nanaged-by resjdents of Montanaj;

tb) aiding those businesses to which risk and equity
financing are not readily or fully available through
traditionat sources;__lucgunxuﬁ_;un;g_ﬁaugu_gun_ngggglgn,ax
HOMEN. AND_MINORITIES:

{¢) developings preservinges diversifyings expandings
and strengthening the agricutturaly industrialsy and business
base of Montana®s economys ﬁartlcularly for th&sersmal1
businesses utilizing the state®s technical, managerialy and
research resources in domestit and international markets;
and

‘td) provlcing the residents of Montana with greater
opportunities to Invest and participate In the economic
development and potential of the state.

Section 4. Definitions. As used in [this act]>» unless
the context requires otherwises the following definitions
applys

{1) =Capital base™ means equity capital or net uo;th.

(2) =Certified Montana capital company® means:

{(a) a deve]opnent‘credit corporation created pursuant
to Title 32y chapter 4; or

{b) a profit or nonprofit aentity organized and

-G~ HB 685
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existing under the laws of Montansy created for the purpose
of wmaking venture or risk capttaY available for qualified
investments and that has been certified by the depar tment.

{3} *™Oepartment® means the department of commarce
provided for in Title 24 chapter 155 part 18.

{4) "Montana business® wmeans a business which is
Tocated or principally based within Hontanae

(5) “"Qualified investment™ means a debt or equity

financing of or a purchase and leaseback financing of a

-Hontana business that meets both of the foellowing: criteria:z

'(a) the business is engaged in one or more of the
following activities:

{i) mamufacturing;

(il) agriculturals fisherys+ or forestry production and
processing;

[ili) mineral production and processings except for
conventional oil and gas explaration;

{iv) recognized ponfossil forms of enmergy generation as
definad in 15-32-102(5)3

{v}l transportation}

{vl) research and development of products or processes
associated with any of the activithes enumerated in (327
through (v} abovei

{viF)} wholesale or petail distributlon actiwities for

witichi products proddcod’ln Hontana comprise 50X or more of

5= HB 685
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the gross sales receipts; and

tviii) any activity conducted I'n the state for which
50X or more of the gross receipts are derived from the sale
of products or services outside Montana: and

LIX) YOURISHZ AND

tb} the business is a smal) business as defined. in
fules adopted by the department.

{6) ™Quatiffed Montana capital company™ means a
certiffed Montana capital company that has been deslignated a
qualified caplital company under the provisions of {section
6] so that investors in the company may recelve the tax
credits authorized in [section 63e

Section 5. Certification of Montana capital companieses
(1) Every 6 months, commencing March 1, 1984y or 3 -onthg
after rules are adopted to !lp}eleht Fthis actls whichever
occurs Firsts the department shall certify Huntani capita?
compayiless A conpany’saaﬁlﬂg to be certified as a Montana
capital company wmust make ufltten application to the
department on forms oprovided by the department. The
appl ication must contain the #nformation required by
[section ¥6] and such other Information as tho department
vequires. The application and certiticate must specify the
Tevel of capitalization that the company axpects to quatify
for the tax credits provided for in [section &F.

(2) The appltication must thow that the applicant®s

5= HB 685
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o

purpose ig}vtp_ ancourage . and- assist.,.In thél: creations

- developmenty anﬁvexpansion of Montana-based  businesses and

.

Fq provide maximum opportunities. .for the c¢mployment of
Hontangns Py,maklng vanture capital.available to sound small
Montana firmss

(3)“Certifiabla applicants include but are not limited
to local and community  devalopment corporationss small
business administration 503 corporationsy and small business
investment companiese o . :

(#) Certification ¥s a prerequisite to and must be
completed before seeking designation as a qualified capital
companye

Section 6« Designation of qualified Montana capitatl
companies ~— tax credits (1) Every=6--monthsy-—commencing-—6
monthy———aftepr--the-——First——date--on—-—~which--the-—deparement
certifias-a-Montana-—espital-~eompanyy~~the IHE departaent
shall designate as qualified Montana capital companies tﬁose
certified companies that have been privately caplitalized at
a minimum level of $2000000. A certified company -seeking
designation as a qualified Montana capital company must make
written applicatian to the department onm forms provided by
the department. The - appljcation - must contain the
lnforpation required by. [section 16]- and: such .other
infor-at_ion‘as the departwent. requires. Fhe-—appiication

nott—éha--eeeenponiod-Br—u—bonu—euff+e+ent-eo~eover—ehe-eose

-T= HB 685
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'oféahr4pénu}tiithat—éeu¥d-ie-assessed-undcr-fseet*on--?fﬁ?i-
N Lo ST

{2) The total amount of tax credits authorized for a

“single quaiifléd ca-hény may- not- encead the—-company®s
. L . N

privete——cepttalization-—or "$375000y-whichever-is-teass In
the event the capftaiizat;on Vof éﬁe- company is later
Increaseds the éonpany may Aapply for authorizgtioni of
adaitional tax credits within the féregoi&é limitations The
total credits autﬁorized for ali companies may not exceed a
total of $1 million prior to June 30, 1965. The total
credits 'authorized for all co;;anies between July 1y 1985s
andg June 309 1987+ n;; not exceed ?1 willion plus any
portion of the $1 million available for authorization before
June 30, 1985, that is allocated to qualified companiess The
cradits shall be allocated to quq}ifled companies in the
order that completed appiica;ions f9r &gsiggation as
quatified capital companies are received by the‘?epgr;mgntv
and the department shall ceri}fy ié eaéh such company its
appropriate allocation, L _

{3} Investors in a qualifie;’noﬁtana capital company
are entitled to the tax credits provided for in subsection
(%)s Funds invested in a certifled company ’p(ior to
deslgﬂatloﬁ as a quatified Montana caélta1 cp-pény-liayp at
the dlscretfﬁn of thé ]ﬁvéstor; -be‘ placed in an escrow

R R . L e % -
account in & Montane financial institution pending

designation of the company as a qualified Montana capital

-8- HB 655
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company.

(%) Subject to the provisions of subsection (2)y an
tndividual, sa;all business corporation, partnershipy or
cofpourate taxpayer who makes a capital investsment in a
qualified Montana capital company i3 entitled to a tax
credit equal to 25% of the invastment, up to a wmaximum
credit  of 325,000 per taxpayera The credit #ay ba taken
aqainst the tax ilability imposed on the investor pursuant
to Title 15+ chapter 30 or 31. The credit for Invastments
by & small business corporation electing to be taxed under
15-31-202 or a partnership may be claimed by the small
business corporation shareholders or the partnerse

{3) The tax credit allowed under subsection {4) is to
be credited against the taxpayer's income tax liability for
the taxable year in which ¢the investment Iin a quatified
Montana capital company is mades If the amount of the tax
credit exceeds the taxpayer®s tax liability for the taxable
yeary the amount of the credit which exceeds the tax
VMabitity may be carried back or carried forward in
accordance with the provisions of section 46(b) of the
Internal Revenue Code of 1954y as amended.

(6) The tax credit provided for in this sectlon |is
available onl'y to those taxpayers who lnvest in a qualifled
Montana capital company within 5 years of [the effective

date of this act].

~g- HB 685
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Section 7+ Unused investments ==~ company penaltye (1)
If the amount investad by a taxpayer in 2 qualified Montana

capital company is not used by the company for qualified

investments as provided In subsection (2)y the toaxpayer is

not subject to a recapture provision for any tax credit
claised by him but the company is subject to the penalty
provided for in subsection {(4).

(2) A qualified Montana capital company recelving
Investments for which a taxpayer has applied and received a
tax credit must wuse its capital base to make qualified
investments according to the following schedules )

(a) at least 30% of its capital base within 3 years of
the date on which tax-eredita-were-certified-as-altioented—to
the-—>ompany~--for-—investment THE__CERTIFIED _COMPANY .. WAS
RESIGNATED_AS A QUALIEIED CAPITAL_COMPANY BY YHE DEPARIMENI;

{b} at least 50% of Its capital base within 4 years of
the date on which tex-credits-were-eertified-as~aticcated-to
the--- company——for-~inveastment IHE_-EERIIElEDf-ﬁﬂﬂﬂlﬂl__ﬁli
DESIGYATED AS_A.QUALIFIER.CARITAL _COMBANY BY IHE OEPARINENT:
and '

{c) at least TO% of its capital base within 5 years of
the date on which tax—credits—were~certified-as—aliceated-te
the--company——for-—investment THE_ _CERTIEIED. COMPANY _ MAS
RESIGNATED. AS.8_QUALIELED CAPITAL_COMPANY HY. IHE.DEPARIMENI.

(2) FoNowing aach annual examinations. the

-10- HB 685
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commissioner of financial fnstlfutions shall notify the
department of revenue 'éf any companies that are not in
compliance with this sectione k

(4) A qualified Montana capital company that fails to
make qualified investments pursuant to subsection (2) shall
pay t3 the depar;ment of revenue a penalty equal to all of
the tax credits allowed to the taxpayers investing in that
Company during that time periode with interest at 1% a month
from the date the tax credits were certified as allocated to
the qualified Montana capital cOmpanys IHE__OEPARINENT _QF
BEIENME__HAI._ABAIE._IHE-.EENILI!..IE._IHE__EABZIAL_.CDHEAﬂ!
ESIAELISHES-.BEASD&ABLE__SAUSE__EDR_.IBE_.EAILHKE..ID.__BAKE
QUALIEXED. _INYESIMENTS _PURSUANT.. IO SUSSECTION (21 AND_IHAT

THE_EAILUBE NAS NOT DUE_ IO NEGLECT _ON.__THE _PaRI._OF _IHE
LONPANY, The department of revenue shall geposit any amount

received under this subsection to the credit of +the state
ganeral funde v

Section 8. Investment reporting and recordkeepings (1)
Each qualified Montana capital company shall report to the
department on a gquarterly basis:

(a) the name of each Investor in the qualiflied Montana
capital company who has applie& for a tax credit;

(b) the amount of each investor®s investment: and

{c)  the amount of the tax credit allowsd to the

investor and the date on which the investment was gadees

-11- HB 685
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(2) The department shall ptovide the .information
contained in subsection (1) io the department of revenue on
3 quarterly basise

{3) The department shall provide each investor in a
qualified Montana capital company with a certificate
authorizing fhe tax credity and the certificate shall be
submitted with each tax return requestiag a credit uhder
fsection 6. ‘

(%) Each qualified #Montana capital company shall
feport to the department on a quarterly b;sis all qualified
investments that the company has madee« The department shall
share the information with the department of revenuesy in
order that the provisions of [section 7] may be complied
witha

fSection 9« HRestriction on investments No more than 502
of the e¢apitai--dase——of-—a-Montena—-capieni-compony EQUILY
BAISED. Y A_MONTANA CARITAL COMPANY. UNDER_[IHIS_ACX] may be
invested Iin any one Montana businesse and no more than 25%
of the total funds raised qu which tax credits were claimed
pursuant to the investment credit provisions of [this act]
may b2 invested in any one Montana businesse.

 Section 10. Conflict of intereste (1} The director of
the departments the commissioner of financial institutions,
or a bank examiner mgy not have a monetary intarest .in or be

a borrower from any Moptana capital cospanys either directly

-12- HB 685
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or indirectlye

(2} A member of the Investment committee of a Montana
capital company who has an interest in a venture that comes
before the committee for a vote shall disclose such Interest
and abstain from voting on investment in the venturea

Section 1le Legisltative review and oversighte The

department shall report on an annual basis to the revenue
oversight cowmmittee of the legislature concerning Montana

capital companies.
Section 12. Examinations (1) At least once a year the

bank examiners of the department of commerce shall examine

the books and affairs of each Montana capital companye The

.examination must address the wethods of operation and

conduct of the business of the Montana capital company to
determine if the company is abiding by the purposes of [this
act] and that the funds received by the company have been
invested within the time Vimits required for a qualified
Hontana capital company in [section 7).

{2} The dapartment of commerce may examine under oath
any of ¢the officersy directorsy &gantsy employees, or
investors of a Montana capital company regarding the affairs
and business of the companys The department of commerce may
issue subpoenas and administer oaths. Refusal to obey such a
subpo:na may at once be reported to the district court of

the district In which the company is locatedy and the court

~13~- HB 685
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shall enforce obedience to the subpoena in the manner
provided by laws .

{3) The cost of the annual review must be paid by each
Montana capital company in accordance with reascnable fees
assessed by the department.

Section 13+ Decertifications (1) If the examination
conducted pursuant to [section 12} discloses that a Montana
capital company is not in compliance with the provisions of
fthis act]ls the department of commerce may exercise any of
the powers with regard to banks granted in Title 32¢ chapter
1y part 5+ and may seize the assets of the company and
tiquidate ite IN. . THE_EYENI_OF LIQUIDATION DF THE ASSEISs
ANY PENALYY IMPOSEL PURSUANT TO [SECTION 7 OF THIS _ACT]
SHALL_BE_INCLUDEQ IN_THE _CLAINS 10 BE PAIDs

{2}y If in the discration of the department of commerce
the action allowed under subsection (1) is not required Lo
protect the company*s investorss the department of commerce
may Slace the company on noctice that it‘u111 Tose its
certification as a Montana capital company within a
specified period of time If the company does not come into
complfance with the provislons of [this actle.

{3) As Yong as the department aces In good falthe the
department and Fts employess oand agents may not be helbd
civilly or criminally liable or liable upon their official

bends for action taken under this section or for any failure

-l4= HB 68S
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to act under ite

s . B -

Section 14. Application ,°f securitie; Taws In lieu of
registration under Title 30, chapfer loyra Montana capital
company may file all disc)&sure documents, along with a
consent te service of process, .uith the state securitias

commissioner. The commissioner M3y not charge a fee for

such filing or deposita

Section 15. State llability disclaimeds The state of
Montana may not be heild tiable for any daméges to an
investor in a Montana capital company that fails to become
designated as a certified or qualified Montana capital
company.

Section 16« Application requirements. A company
applying to become either a certified or qualified Montana
capital company shall include in its application evidence
that it has disclosed or will disclose to all iIinvestors the
followings

{1} the condition that a tax credit is not available
f§r investment in a company until the company has been
déslgnated a qualified Montana capital‘ company and the
investor has feceived a certificate approviag the credit
from the departnenti
4 (Zi the-terma—-and-cond+tions-under—which-a~company-may
be-den fed-designation-ss~a-quatified-Montane-capital-conpany

ITUE.CONDIYIDY. THAT A TAX_CREDIT WILL NOT BE MWADE . A¥ALLABLE

«15= HB &45
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uﬁIIL--Iﬂﬁu.cﬂﬂréﬂ!_BAISES.AI_LEASI.iZQﬂ;QQD_IN_LAZIIALa.ANh
HAS_BEEN_DESIGNAIFD A_QUALIEIED. .CAPITAL__COMPANXe: and the
liml'ts on tax credits that may be authorized: and

(3) the fact that the state of Montana is not llable
for damages In accordance with [section 15]e

Section 17. Rulemaking. The department may adopt rules
to implement the provisions of [this act]e.

Section 18+ Coordination. (1) If either House Bill No.
100 or ____ Bil} Noe ____ [LC 1148)s including the sections
of those bills creating the Montana economic development
boardy is passed and approveds all references to "the
department of commerce™ in sections & through 11 of this act
are changed to "the Montana economic development board®e.

(2) If section 17 of House BI11 No. 100 is passed and
approvedy "the committee™ referred to in section 11 of tﬁis
act is changed to ®the economic . development oversight
committee®,

Section 19« Severabiiitye. If a part of this act is
invalide all valiad parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse

Section 20. Effective date. This act is effective on

passage and approvale
-End-
16~ HB 685



March 23, 1983

SENATE STANDING COMMITTEE REPORT
(Business & Industry)

That House Bill No. 685 be amended as follows:

1. Page 4, line 2.
Following: “"businesses"
Strike: Remainder of line 2 through "ARE" on line 3.

2. Page 4, line 3.
Fellowing: "Montana"
Strike: Remainder of line 3 through "Montana" on line 4.

3. Page 6, line 14.
Strike: "March"
Insert: "January"

4, Page 16, line 12.
Following: "11"
Insert: "and 16 and 17"



48th Leqislature HE 6B5
1 STATEMENT OF INTENT

2 HOUSE BILL 685

3 House Select Committee on Economic Development

4

5 A Statement of Intent is required for House BI11 &85
[} becausa2 It grants rulemaking authority to the Department of
7 Commerce to implement the act.

8 It is the intention of the legislature that the tax
9 credits herein provided be applied only in the case of
io properly qualified investments. [t s therefore the
il intention of the legislature that the department of
12 commercey in making rules to define a small business, use
13 whatever means necessary to arrive at a definition of small
14 business which takes into account the unique nature of
15 Montana small businesse It is similarly the intention of the
15 legislature that in the development of rules for
17 certification and qualification of capital companiesy the
18 department shall take knto account the capital needs of the
19 state based upon such information made availabie to it on
20 its own initiative and through such hearings as are
z1 necessary to achieve the purposes of the act. It is further
22 the intention of the legislature that in determining such
23 rules as are necessary to carry out the examination
24 functions of the acte the department shall take into account
25 commonly accepted principles of financial Institution

HB 685

examinations currently in use in the examination of banks
and other such institutionses It is further the intention of
the jegislature that the rules authorized in the act be

adoptad in a timely fFashions

-2- REFEREWCE BILL
HB L¥S
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HOUSE BILL N0« 685
INTRODUCED BY HARPERs VAN VALKENBURGs TOMWEe
VINCENTs FABREGAsy CRIPPENy KEMMIS

BY REQUEST OF THE GOVERNOR'S OFFICE

A BILL FOR AN ACT ENTITLED: "AN ALT PROMOTING THE
AVATLABILITY AND INVESTMENT OF DEVELOPMENT CAPITAL 1IN
MONTANA THROUGH THE LREATION OF CAPITAL COMPANIES; PROVIDING
TAX CREDITS FOR INVESTMENT 1IN THE COMPANIES; PROVIDING
OVERSIGHT AND AUDITING REQUIREMENTS; PROVIDING THAT
OFFERINGS OF THE COMPANIES ARE EXEMPT FROM SECURITIES

REGISTRATION; AND PROVIDING AN IMMEDIATE EFFECTIVE DATEW."™

BE IT EMNACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short titles [This act] may be cited as the
*¥ontana Capital Company ActM.

Section 2. Declaration of policys. (1) The legislature
finds ang declares that:

{a) economic insecurity due to unsmployment is a
serioss menace to the healths safetys and general welfare of
not only the affected pecple but of the people of the entire
state;

(b} involuntary unemployment y with its resulting
burden of indigency, falls with crushing force upon

unemployed warkers and ultimately on the state itself in the
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form of public assistance and unemployment compensation
payments; and

{c} unemployment causes a migration of Montana workers
and families seeking Jobs and establishing homes elsewheres
which deprives the state of 1ts most valuable resourcey its
peoplz2y and reduces the tax base of local governmentsy
impairing their ability to provide basic servicess

(2) (2) The 1legisliature further finds that the best
method of combating unemployment and protecting Montana
against the Joss of its people is by promotings stimulatings
developings rehabilitatings and revitalizing the business
prosperity and economic welfare of the state and its
citizens.

(b) To accomplish this goaly the legislature seeks to
encourage the formation of venture and equity capital in
Hontana for use in diversifyings strengthenings and
stabilizing the Montana economy by increasing Montana
employment and business opportunities whila protecting the
peoplest constitutional right to a clean and healthful
environments

{3) The legislature further finds that:

(a} private investment of venture and equity capital
in the Moptana econcomy will be encouraged and promoted by
maxking tax credits available to taxpayers investing in

Montana bustneswses CAPIIAL _COMPANIESS

-2 HB &35

otk N B



&

> ~ o wn

<

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0685/03

(b} demands on state revenues restrict the financial
ability of the state to make unlimited tax credits available
for investment purposes and require that the state place
reasovable Yimits on the total amount of tax credits to be
made available for investment incentive;j

(c) establishment of a vrational tax credit program
which gives priority to investments in-the-erder—of-time--in
whieh--they--ore-committed Iy CAPITAL COMPANIES IN THE DROER
I8 _WHICH _IHEY ARE.QUALIEIED wlll encourage prompt private
investmont in Montana businesses,

Section 3. Purposes (1} The purpose of [this act] is
to promote the development of the human resources and the
divarsification of the economy of Montanas The venture
capital generated by [this act) must be used to entourage
and assist the strengthening of the ecanomy through loanss
equity investmentss and other business <transactions for
purposes of developing new Small business and industry in
Hontanae rehabilitating existing small business and
industrys and stimulating and assisting in the axpansion of
smal) business activities that promote and maintain the
econonic stabllity of the state by providing maximum
opportunities for employment QE_MDNIANANS and improving the
standard of living of the people of Montanae

{2} [This act] is almed at:

{2) increasing the availability of development capital

-3=- HE 585
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in »rder to encourage and assist in the creations
developmenty and expansion of small businessesy-AXSEEASE-6ER
BE-MHASE=CACECETRES-ANA-PERSENNEC-ARF based in Montana and
controlied-or-managed-hy-residants—of-sontans;

{b) aiding those businesses tc which risk and equity
financing are not readily or fully available through
traditional sourcesa _INCLUDING IHOSE OWMED_AND _OPERATED BY
HOMEN AND _HWINORIIIES:

{c) developings preservings diversifyings expandings
and strengthening the agriculturals industrials and business
base of Montana®s economys particularly for those small
businzsses utilizing the state®s technicales managerials and
research resources In domestic and international markets;
and

(4) providing the residents of #Montana with greater
opportunities to invest and participate in the econosic
development and potential of the statee

Section 4. Definitionss As used in {this act]s unless
the context requires otherwisey the following definitions
appTys

{i) ™Capital base™ means equity capital or net worthe

(2) =Lertified Montana capital company™ means:

{a} a development Credit corporation created pursuant
to Title 32+ chapter &3 or

(p) a profit or nonprofit entity organized and

- HB 685
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existing under the laws of Montanay created for the purpose
of making venture or risk capital available for qualified
investments and that has been certified by the departmente.

{3} ™Department™ means the departsent of commerce
provided for in Title 24 chapter 15, part 1l8.

(*) *"Montapa business® means a business which is
located or principally based within Montanae.

(3) "“Qualified Investment™ means a debt or equity
financing of or a purchase and leaseback fipancing of a
Montana business that meets both of the following criteria:

{a)} the bhusiness 1{Is engaged in one or more of the
following activities:

(i} manufacturing;

{il) agricudturaly fisherys or forestry production and
processing;

(iii) mineral production and processingr except for
conventional oil and gas exploration;

(iv) recognized nonfossi) forms of energy generation as
defined in 15-32-102(5};

{v) transportation;

(vi) research and development of products or processes
associated with any of the activities enumerated in (i)
throuzh {v) abovej

{vii}) wholesale or retail distributian activities for

which products produced in Montana comprise 50% or more of

-5~ HB 63%
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the gross sales receipts; end

{viil) any activity conducted In the state for which
50% or more of the gross receipts are derived from the sale
of products or services gutside Montanai and

LIXL - IDURISH3 AND

(b) the business is a small business as defined in
rules adopted by the departments

(&) ®Qualified Montana capital company®™ means a
certified Montana capital company that has been designated a
qualified capital company under the provisions of ({section
6] so that investors in the company may receive the tax
cradits authorized In [sectlion 6].

Section 5. Certification of Montana capital companies.
(1) Every 6 monthsp, commencing Mereh JANUARY 1y 19849 or 3
months after rules are adopted to implement (this act]e
whichever occurs firsty the departwent shall certify Montana
capital companies. A company seeking to be certified as a
Montana capital company must make written application to the
department on forms provided by the department. The
application must contain the information required by
{section 16 and such other information as the department
requirese The application and certificate must specify the
level of capitalization that the company expects to qualify
for t12 tax credits provided for in [section 6]

{2} The application must show that the applicant’'s

6= HB 685



O D -

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0685,03

purpose is to encouraqgqe and assist in the creationy
developments and expansion of Montana-based businesses and
to provide maximum opportunities for the employment of
Montanans by making venture capital available to sound small
Montana firms.

{3) CLertifianle applicants include but are not limited
to local and community develapment corporationsy small
business administration 503 corporationsy and smatl business
investment companies.

{%#) Certification i§is a prerequisite to and wust be
completed before seeking designation as a qualified capital
cOmnpany.

Section 6. Designation of qualified Montana capital
compaties -~ tax credite (1) £very-6--monthay—-commencing--6
months——~after--the—first-~date--on--which--the--department
eereifies—a-Hontana-—eapitat--conpanyy——ehe JHE department
shall designate as qualified Montana capital companies those
certified companles that have been privately capitalized at
a minimum leve) of $200,000. A certified company seeking
designation as a qualified Moptana capital company must make
written application to the department on forams provided by
the ‘Yepartament. The application must contain the
information required by (f{section 161 and such other
information as the department requiress Fhe--appiteation

mi2t--he-~accompanied—by-a-bend-sufficrent-to-cover—-the-cost

-T= H3 645
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oF-anf-ponn}!yvthet-eou}a-be-essessed-under-fsect+on--4t+1iv

{2} The total amount of tax credits authorized for a
singls gqualtified company mway not exceed the-——company’s
private——capirtatization——or 3$375,000v-whichever-is-tess. In
the avent the capitalization of the company is Jlater
increasedy the company may apply for authorization of
additional tax credits within the foregoing limitatione The
total credits authorized for all companies may not exceed a
total of $1 miilion prior to June 30¢ 1985« The total
credits authorized for all companies between July 1, 1985,
and June 30y 1987, may not exceed $1 wmillion plus any
portion of the $1 million available for authorization befare
June 30y 1985, that Is allocated to qualified companiess The
credits shall be allocated to qualified companies in the
order that completed applications for designation as
qualified capital companies are received by the departmente
and the department shall certify to each such company its
approdriate allocatione

(3) Investors in a qualified Montana capital company
are entitled to the tax credits provided for in subsection
{4} Funds invested in a <certified company prior to
desigiation as a gualified Montana capital company mays at
the discretion of the investory be placed in an escrow
accourt in a Montana financial institution pending

designation of the company as a qualified Montana capital
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compalye.

(%} Subject to the provisions of subsection ({2)s an
individuale small business corporations partnershipy or
corporate taxpayer who wmakes a capital investment in a
quatified Montapa capital company is entitled to a tax
credit equal to 25% of the investmenty up to a maxlmum
credit of $254000 per taxpayere The credit may be taken
against the tax liability Iimposed on the investor pursuant
to Title 15+ chapter 30 or 3le The credit for investments
by a small business corporation electing to be taxed under
15-31-202 or a partnership wmay be claimed by the small
business corporation shareholders or the partnerse

{9} The tax credit allowed under subsection (4) is to
be credited against the taxpayer's income tax liability for
the taxable year in which the investment in a qualified
Montana capital company i$ made. If the amount of the tax
credit exceeds the taxpayer®s tax Viability for the taxable
yearsy the amount of the credit which exceeds the tax
Viability may be carried back or carried forward in
accaordance with the oprovisions of section 45(b) of the
Internal Revenue Ccode of 1954y as amended,

{6) The tax credit provided for in this section s
availanle only to those taxpayers who invest in a quaiified
Montana capital company within 5 years of [the effective

date of this act]e
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Szaction Te Unused investments -- company penalty. {1}
If the amount invested by a taxpayer in a qualified Montana
capital company is not wused by the company for qualified
Investments as provided in subsection {(2)s the taxpayer |is
not subject to a recapture provision for any tax credit
claimed by him but the company is subject to the penalty
provided for In subsection (4).

{2} A qualified Montana capital company receiving
investments for which a taxpayer has applied and received a
tax credit wmust wuse its capital base to make qualified
investments accordiﬁg to the following schedule:

{a}) at least 302 of its capital base within 3 years of
the date on which tex-credity-were-certified-as-atiocated-to
the--zompeny--for-—inveastment JHE__CERTIFIED. _COMPANY _ MAS

DESIGNALIED_AS A _QUALIELIEDR CAPIIAL _COMPANY BY THE DEFARTMENTS
{b) at teast 50% of its capital base within 4 years of

the date on which tax-eredits-were-certificd-n3-atiocacred-to
ehe---company-—for——invesement ITHE _CERTIFIED _COMPANY _WAS
DESIGNATED AS A_QUALIEIED CAPIYAL_LOMPANY BY FHE DEPARIMENT;
and

(c) at teast 70% of its capital base within S5 years of
the date on which eax-eredits-were-ecertified-ns-aticeaved-ea
the--zompany~-for-—invesement TdE__CERILFIED _COMPANY _ _WAS
RESIGNATED AS_A_QUALIFIED CAPITAL LOMPANY gY THE DEPARTMENT-

{3) Follawing each annual examinations the
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commissioner of financial institutions shall notify the
department of revenue of any companies that are not in
conpliance with this section.

{4) A qualified Montana capital company that fails to
make qualified investments pursuant to subsection (2) shall
pay to the department of revenue a pemalty equal to all of
the tax credits allowed to the taxpayers investing in that
company during that time perjode with interest at 1% a month
From the date the tax credits were certifled as allocated to
the qualified Montana capital coapanye. JHE __DECARIMENT _QF
REVENGE . MAY. ABAIE. JUHE. PENALIY _XF__THE _CAPITAL COMPANY
ESIABLISHES.. REASONABLE . CAUSE _FOR _IHE. FALLUBE _JO MAKE
QUALIELIED. _INVESTMENTS _PURSUANT_.TQ SUBSECTION (2) AND THAT
IME_EAJLUBE WAS_NOL . DUE _TQ, NEGLECY QN _THE PaARI _OF. THE
LOMPANY. The department of revenue shall deposit any amount
received under this subsection to the credit of the state
general fund.

Section 8, Investment reporting and recordkeeping. (1)
Each qualifiea Montana capltal company shall report to the
department on a quarterly basis:

{a)] the name of each Investor In the gualified Montana
capital company who has applied for a tax credit;

th) the amount of each investor's investment; and

{c) the amount of the tax credit allowed to the

investor and the date on which the investment was made.
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(2) The department shall provide the information
contained in subsection [1) to the dapartment of revenue on
a quarterly basise

{3) The department shall provide each investar in a
qualified Montana capital company with a certificate
authorizing the tax credits and the certificate shall be
submitted with each tax return requesting a credit under
[section 6].

(&} Each qualified Montana capital company shall
report to the department on a quarterly basis atl qualified
investments that the company has made. The department shall
share the information with the department of revenuey in
order that the provisions of [section 7] wmay be complied
withe

section 9« Restriction on investment. No more than 50
of the eapitstb-~bose——of--o-NHontana-capitat-company EQUITY
RALSED BY _A_MONIANA_CAPIIAL COMPANY UNDER [Iul5 ACI] may obe
invested in any one Montana businesss and no more than 25
of the total funds raised for which tax credits were claimed
pursuant to the investment credit provisions of [this act]
may bz Invested in any cne Montana business.

Section 10. Conflict of intereste {1) The director of
the departmentsy the commissioner of financial institutionss
or a bank examiner may not have a monetary interest in or be

a borrower from any Montana capital companyy either directly
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or indirectly.

{2} A member of the investment committee of a Montana
capital company who has an interest in a venture that comes
beforz the committee for a vote shall disclose such interest
and abstain from voting on investment in the venturee.

Section 11 Legistative review and oversight. The
department shall report on an amual basis to the revenue
oversight comaittee of the legislature concerning Montana
capital companies.

Section 1Z. Examinations {1) At least once a year the
bank examiners of the department of commerce shall examine
the books and affairs of each Montana capital company. The
examination wmust address the wmethods of operation and
conduct of the business of the Montana capital company to
detersine if the company is abiding by the purposes of [this
act] and that the funds received by the company have been
invested within the time limits required for a qualified
#ontana capital company in [Section 7Je

{2} The department of commerce amay examine under oath
any of the officerss directorss agentss eaployeesy or
investars af a Montana capital company regarding the affairs
and business of the company. The department of commerce may
issue subpoenas and administer oaths. Refusal to obey such a
subpo2na may at once be reported to the district court of

the district in which the company is iccatedy and the court
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shall enforce obedience to the subpoena in the wmanner
providad by law.

{3} The cost of the annual review must be paid by each
Montana capital company in accordance with reasonable fees
assessed by the department.

Section 13. Decertificatione (1) If the examination
conducted pursuant to {section 12] discloses that a Montana
capital company is not in compliance with the provisions of
[this act]s the department of commerce may exercisa any of
the pawers with regard to banks granted in Title 32y chapter
1s part S5+ and may seize the assets of the company and
Tiquidate ite IN__IHE EVENT OF LIQUIDAXION OF FHE ASSEXSs
ANY_PENALYY IMPOSED PURSUANI_YQ . LSECTION 7 OF THIS. _ACT]
SUALL BE_INGLUDEQR TN THE CLAIMS IO HE_PALD.

{2) 1If in the discration of the department of commerce
the action allowed under subsection (1) is not required to
protect the company®s investorss the department of commerce
may >tace the company on notice that it will lose its
certification as a #Montana capital company within a
specified period of time if the company does not come into
compliance with the provisions of [{this act]s.

{3) As long as the department acts in good faithe the
department and its employees and agents may not be held
civilly or criminally liable or liable upon their official

bonds for action taken under this section or for any fallure
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to act under it.

Szction 14+ Application of securities lawe In lieu of
registration under Title 30y chapter 10y a Montana capital
company wmay file all disclosure documentsy along with a
congent to service of processs with the state securitles
commissioner. The commissioner may not charge a fee for
such filing or deposits

Section 15« State liablility disclaimed. The state of
Montana may not be held llable for any damages to an
invastor in a Montana capital company that fails to become
designated as a certified or qualified Montana capital
companys

Section l6. Application requiresents. A company
applying to become either a certified or qualifled ®ontana
capital company shall include in its application evidence
that it has disclosed or will disclose to all investors the
foliloding:

(1) the condition that a tax credit is not available
for investment in a company until the company has been
designated a qualified Montana capital company and the
investor has received a certificate approving the credit
from the departments;

(2} the-terms-and-conditionst-under-which-a-conpany—may
be-denied-designation—as-a-quatified-Montana-capital-—compony

THE_CONRITION THAY A_TAX CREQII HILL NOY_BE. _MARE _AVAILABLE
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UNTIL._ IHE. COMPANY RAISES AT LEASY 3200000 IN CAPITAL: AND
HAS _BEEN_DESICNAIED A _QUALIFIFD _CAPITAL COMPANYs and the
limits on tax credits that may be authorized; and

{3} the fact that the state of Moatana is not liable
for damages in accordance with [section 15]e

Section 17. Rulemakings The departsent may adopt rules
to implement the provisions of {this act]e

Section 18. Coordinations (L) If either House Bill Nos.
100 or ____ Bi11 Now ___._ [LC 1148])e including the sections
of those bills creating the Montana economic development
boardy is passed and approveds all references to “the
department of commerce™ in sections 4 through Llas l&s AND 1T
of this act are changed to "the Montana economic development
board®.

(2) If section 17 of House Bil! No. 100 is passed and
approvedy “the committee® refarred to in section il of this
act s changed to "the econcmic development oversight
committee®,

Section 19 Severabilltye If a part of this 3ct is
invalids, a1l valid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all walid applications that are severable frome the
invalia applicationsa

Section 20« Effective dates, This act is effective on
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passage and approvale

-End~
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