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HOUSE BILL NO. 685 

INTRODUCED BY HARPBR, VAN VALKEWBURG, 'rOWE, 
VIHCIN'l', PABRIGA, CRIPPEN, KBHMIS 

BY REQUEST OF THE GOVERNOR'S Ol"PICE 

February 8, 1983 

February 21, 1983 

February 22, 1983 

February 23, 1993 

March 1, 1983 

March 23, 1983 

March 25, 1983 

March 26, 1983 

Karch 28, 1983 

IN THE BOUSE 

Introduced and referred to 
Select Committee on Economic 
Development. 

Committee reco~nd bill do 
pass as U\ended. Report 
adopted. 

Statement of Intent attached. 

Bill printed and placed on 
members' desks. 

Second readinq, do pass. 

Considered correctly 
enqrossed. 

Third reading, passed. 
Transmitted to Senate. 

IN 'l'HE SENATE 

Introduced and referred to 
Committee on Bueiness and 
Industry. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Second readinq, pass 
consideration. 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 45J Noes, 2. 



March 28, 1983 

April 1, 1983 

April 4, 1983 

IN 'l'HE HOUSE 

2 

Returned to House with 
amandMnte. 

Second reading, amendment• 
concurred in. 

Third reading, amendments 
concurred in. 

Sent to enrolling. 

Reported correctly enrolled. 
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I~TRODuCED 

A BILL FOR AN ACT ENTITLED: ·A~ ACT PROMOTING THE 

AVAILAoiLITY AND INVESTMENT OF DEVELOPMENT CAPITAL IN 

MONTA~A THROUGH THE CREATION OF CAPITAL COMPANIES; PROVIDING 

TAX CREDiTS FOR INVFSTHENT IN THE COHPA~IES; PROVIDING 

OvtRSioHT A~D AUDITING REQUIREMENTS; PROVIDING THAT 

OFFERI!lGS OF THE COMPA'llES ARE EXEMPT FRO"' SECURITIES 

KEGISTUTION; AND PROVIDING A~ IM~EOIATE EFFECTIVE DATEo• 

HE IT ENACTED BY THE LlGISLATURE OF THE STATE OF MONTANA: 

section 1. Short title. [This act] may be cited as the 

·~ontana Capital Company Act"• 

~'.!Ction 2. Declaration of policy. tl) The legislature 

finds and declares that: 

(a) economic insecurity due to unemployment is a 

serious m~nace to the health, safety, and general welfare of 

not only the ~ffected people but of the people of the entire 

stdt~; 

(b) i '1Vol untary unemployment, with its resultinq 

burden of indigencyt falls witn crushing force upon 

unemployed worker5 and ultimately on the state itself in the 

form of public assistance and unemployment compensation 
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(c) unemployment causes a migration of Montana workers 

and families seeking jobs and establisnlnq hoMes elsewhere. 

whicn deprives the state of its most valuable resource, its 

peopl~• and reduces the tax base of local governments, 

iMpairing their ability to provide basic se~vlces. 

(Z) (a) The leqislature further finds that the best 

method of combating unemployment and protecting Montana 

against the loss of its people is by promoting, stimulating, 

develo~ing, rehdbilitating, and revitalizing the business 

prosperity and economic welfare of the state and its 

citizens. 

(b) To accomplish this goal, the legislature seeks to 

encouraqe the formation of venture and equity capital in 

Montana for use in diversifying. strenqtheninq, and 

stabilizing the Montana economy by increasing Montana 

employment and ~usiness opportunities Hhile protectinq the 

peoples• constitutional riqht to a clean and healthful 

environment. 

(3) The legislature further finds that: 

(a) p>rlvate investment of venture and equity capital 

in th~ ~ontana economy will be encouraged and promoted by 

makinq tax credits available to taxpayers invsstlng in 

Mon~an3 businesses; 

(o) demands on state revenues restrict the findncial 
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ability of the state to make unlimited tax credits available 

for i~vestment purposes and require that the state place 

reason-lble 1 imits on the total amount of tax credits to be 

made a~ailable for investment incentive; 

(c) establishment of a rational ta)( credit program 

which gives priority to investments in the order of time in 

which they are committed will encourage pro~pt private 

investment in Hontdna businesses. 

Section 3. Purpose. (1) The purpose of [this act] is 

to promote the development of the hu~an resources and the 

diversification of the economy of Montana. The venture 

capital generated by [this act] must be u&ed to encourage 

and assist the strengthening of the economy through loans. 

equity investments, and other business transactions for 

purposes of developing new small business and industry in 

Montana, rehabilitating existinq small business and 

Industry, and stimulating and assisting in the expansion of 

S'flall business activities that pro_ltote .and maintain the 

econ~ic stability of the state by proyldinq maxi11um 

opportunities for employment and imorovlng the standard of 

living of the people of Montana. 

(21 [This act] Is alaed at: 

(a) increasing the avail~bility of developaent capital 

in order to encourage and assist in the creation. 

development. and expension of small businesses based in 
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Montana and controlled or managed by residents of Montana; 

(b} aiding those businesses to which risk and equity 

financing are not readily or fully available through 

traditional sources; 

(c) developing, preserving. diverslfylnq, expanding, 

and strengthening the agricultural, inaustri~l, and business 

base ?f Montana•s economy, particularly for those small 

businesses utilizing the state•s technical, managerial, and 

res~arch resources In domestic and international markets; 

and 

(d) providing the residents of Montana ~ith greater 

opportunities to invest and participate In thE" econo111ic 

development and potential of the state. 

Section ~. Definitions. As used In (this act)t unle$s 

the context requires otherwise, the following definitions 

apply: 

(1) 

(2) 

"Capital base• .eans equity capitdl or net worth. 

•Certified Montana capital company" means: 

(a) a development credit corporation created pursuant 

to Title 32, chapter 4; or 

(b) a profit or nonprofit entity organiz_ed and 

existing under the laws of Montana, created for the purpose 

of ~3king venture or risk capital available fo~ qu~lifi~d 

investments and that has been certified by the department. 

(3) ·o~partment• ~ean5 the department of commerce 
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provided for in Title 2, chapter 15, part 18. 

(4) •Montana business• Means a business which Is 

located or pr1ncipally based within Montana. 

(5) •Qual I fled lnvestatent• rteans a 

financing of or a purchase and leaseback 

debt or equity 

financing of a 

Montdna business that meets both of the following criteria: 

(a) the business is engaged in one or more of the 

following activities: 

(i) manufacturing; 

(ii) aorlcultural, fishery, or forestry production and 

processinq; 

(i li) mineral production and processing, except for 

conventional oil and gas exploration; 

(iY) recognized nonfossil forms of energy generation as 

defined in 1~-32-102(5); 

(v) tran~portation; 

(vi) research and development of products or processes 

associdted with any of the activities enumerated in (i) 

throuqh (v) above; 

(vii) wholesale or retail distribution activities for 

which products produced in ~ontana comprise 50% or more of 

the gross sale5 receipts; and 

(viii) any activity conducted in the state for which 

50~ or more of the qross receipts are derived from the sale 

of products or services outside Montana; and 
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(b) the business is a small business a5 defined in 

rules adopted by the department. 

(6) •Qualified Hontana capital co•pany• lfteans a 

certified Montana capital company that has been designated a 

qualified capital company under the provisions of [section 

6] so that investors in the co~npany may receive the tax 

credits authorized in [section 6]. 

Section 5. Certification of Montana capital coMpanies. 

(1) Every 6 monthst commencing March 1, 1984., or 3 •onths 

after rules are adopted to implement (this act], whichever 

occur~ first., the department shall certify Mont~na capital 

companies. A company seeking to be certified as a Montana 

capital company must make written application to the 

department on forms provided by the department. The 

applico;;~tion must contain the Information required by 

[section 16] and such other information as the department 

requires. The application and certificate must specify the 

level of capitalization that the comp~ny expects to qualify 

for tha tax credits provided for in (section 6]• 

(2) The application must show that the applicant's 

purpose Is to Bncourage and assist in the creation., 

dev~lopment, and exoansion of Montana-based businesses and 

to pr~vide maximum opportunities for the employment of 

Montanans by makiPg venture C3pltal available to sound small 

Monta~a firms. 
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(3) Certifiable applicants incluoe but are not 1 imited 

to lncal and community development corporations, small 

business administration 503 corporations, and small business 

investment companies. 

(~) Certification is a prerequisite to 3nd must be 

completed before seeking designation as a qualified capital 

company. 

Section 6. Designation of qualified Montana capital 

compa:" f es -- tax credit. ( 1) Ev_ery 6 months, com11enc I nq 6 

months after the f"irst date on which the department 

certifies a Montana capital company, the department shall 

designate as qualified Montana capital companies those 

certified co~panies that have been privately capitalized at 

a mini.DUII level of S200tOOO. A certified collpany seeking 

designation as a qualified ~ontana capital co•paoy ~ust make 

written application to the department on forms provided by 

the d.eoart11ent. The application must contain the 

Information required by [section 16] and such other 

information as the department requires. The application 

must be accompanied by a bond sufficient to cover the cost 

of any penalty that could be assessed under (section 7(4)]• 

{Z) The total a•ount of tax credits authorized for a 

single qualified co_mpany Jnay not exceed the COMpany's 

private caoitalization or $375.ooo. whichever is less. In 

the event the capital izatton of the co11pan.y is later 

-7-
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increased• the company may apply for authorization of 

additional tax credits within the foregoing limitation. The 

total credits authorized for all companies may not exceed a 

t3tal ~f Sl million prior to June 30 9 1~85. Th~ total 

cre:1its authorized for all companies t"letwe~n July 1 9 1985, 

and June 30• l9R7• may not exceed $1 million plus any 

portion of th~ '1 million available tor authorization before 

June 3th 1985• that is allocated to qualified companies. The 

credits shall be allocated to qualified companies in the 

order that completed applications for -:1es; gnat ion as 

qualified caoital companies are received by the department, 

and t~e department shall certify to each such company its 

app.roor i ate allocation. 

(3) Investors in a qualified Montana capital company 

are er.titled to the tax credits provided for in subsection 

(4)• funds invested in a certified company prior to 

desig~ation as a qualified Montana capital company may. at 

the discretion of the i.nvestor, be placed in an escrow 

accou1t in a Montana financial institution pending 

designation of the company as a qualified Montana capital 

co11pany. 

(4) Subject to the provisions of subsection (2)• an 

indlvidualt small business corporation. partnership, or 

corpor~te taxpayer who makes 

qualified Montana capital 

a capital 

company is 

-8-
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credit equal to Z5' of the investment• up to a maxi~um 

cr~dit of $25.000 per taxpayer. The credit may be taken 

aqainst the tax liability Imposed on the investor pursuant 

to Title 15, chapter 30 or 31. The credit for investments 

by a 5111all business corporation electina to be taJted under 

15-31-ZOZ or a partnership may be clahaed by the small 

busin~ss corporation shareholders or the partners. 

{5) The tax credit allowed under subsection (4) is to 

be credit~d against the taxpayer•s income tax liability for 

the taxable year in ·lfhich the invest~nent in a qualified 

Montana capital company is made. lf the amount of the tax 

credit exceeds the taKpayer's tax liability for the taxable 

yedry the amount of the credit which exceeds the tax 

liabil1ty may b~ carried back or carried forwdrd in 

accordance with the provisions of section 46(b) of the 

Inter~al Revenu~ Code of 1~54t as am9nded. 

(0) The tax credit provided for in this section is 

available only to those taxpayers who invest in a qualified 

Manta~~ capital company within 5 years of [the effective 

d~te ~f this act]. 

S~ction 7. Unused investments co•pany penalty. (1) 

If the amount invested by a taxpayer In a qualified ~ontana 

c~pit?.l company is not used by the company for qualified 

investments as provided in subs~ction (~),the taxpayer is 

not subject to a recapture provision for any tax credit 
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claimed by him but the co•pany Is subject to the penalty 

provided for in subsection (~). 

(2) A qualified Montana capital company receivinq 

investments for which a taxpayer has applied and received a 

tax credit must use its Cdpital base to make qualified 

investments according to the following schedule: 

(d) at least 30% of Its capital base within 3 years of 

the date on which tax credits were certified as allocated to 

the company for investment; 

(b) at least 50% of its capital base within 4 years of 

the date on which tax cr~dits were certified as allocated to 

the company for investment; ana 

(c) at least 10% of its capital base within 5 years of 

the d~te on which tax credits were certified as allocated to 

the company for investment. 

(3) Following each annual examination. the 

commis~ioner of financial institutions shall notify the 

department of rev~nue of any companies that are not in 

compliance with this section. 

(4) A qualified Mont~na capital co~pany that fails to 

make nualified inv~stments pursuant to subsection (2) shall 

pay to the department of revenue a penalty equal to all of 

the t~~ credits allowed to the taxpayers investinq in that 

company durlno that time period, with interest at 1~ a month 

from tne date the tax credits were certified as allocated to 

-10-
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capital company. The department of 

~ny amount r@ceived under this 

subsection to the credit of the state g@neral fund• 

Section ~. Investment repor~ing and recordkeeping. (1) 

Each qualified Montana capital company shall report to the 

department on a quarterly basis: 

(a) the name of each investor in the qualified Mont~na 

capital company who has applied for a tax crediti 

(0) the amount of each investor•s invest•ent; ana 

(c) the amount of the tax credit allo•ed to the 

investor and the date on which the Investment was made. 

( 21 The de~artment shall provide the information 

contained in subsection (1) to the ~epartment of revenue on 

a quarcerly blsis. 

(3) The deoartment shall provide each Investor in a 

qualified Montana capital co111pany with a certificate 

authorizing the tax credit, and the certificate shall be 

sub~ltted with each tax return requesting a credit under 

[section 6]. 

(4) Each qualified Montana capital company shall 

report to the depart•ent on a quarterly basis all qualified 

investments that the company has Made. The department Shall 

share the inforMation with the depart•ent of revenue~ in 

order that the provisions of [section T] may be complied 

with• 
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Se-ction q. Restriction on investment. No !nOre than 50% 

of the capital base of a Montand capital company may be 

invested in any one Hontana busin~ss, and no more than 2St 

of the t~tal funds raised for which tax credits were clai~ed 

pursuant to the investment credit provisions of (this act] 

may be invested in any one Montana business. 

~ection 10. Conflict of interest. (1) The dir@ctor of 

the deoartment, the commissioner of financial institutions, 

or ~ b3nk examiner may not have a monetary interest in or be 

u borrD~er from any ~ontana capital company, ~ither dir@ctly 

or indirectly. 

(l) A member of the investment committee of a Montana 

capital company who has an interest in a venture that comes 

before the committee for a vote shall disclose such interest 

a~d abstain from voting on investment in the venture. 

Section 11. Legislative review and oversight. The 

depart~ent shall report on an annual basis to the revenue 

oversight committee of the legislature concerning Montan~ 

capital companies. 

Section 12. Examination. (1) At least once a y~ar the 

bank examiners of th~ department of commerce shall examine 

the books and affairs of each Montana capital company. The 

examin3tion ~ust address the methods of operation and 

conduct of tne business of the Montana capi~al company to 

deter~ine if the company is abiding by the purposes of [this 

-12-
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act) and that the funds received by the company have been 

invested within the time limits required for a qualified 

Montana capital company in [section 7]• 

f~) The department of co•merce may examine under oath 

any of the officers 9 directors, agents, employees, or 

investors of a Montana caoital company regardinq the affairs 

and bu~iness of the company. The department of commerce ~ay 

issue suopoenas and administer oaths. Refusal to obey such a 

suopoana may at once be reported to the district court of 

the district in which the company is located, and the court 

shall enforc~ obedience to the subpoena in the manner 

provi~ed by law. 

(3) The cost of the annual review Must be ~aid by each 

Mont~nd capital company in accordance with reasonable fees 

assessed by the department. 

Section 13. Oec~rtification• (1) If the examination 

conducted pursuant to (section 12] discloses that d Montana 

ca;:>ital company is not in compliance 11ith the provisions of 

[t:.~is <.~Ct], tt,e depart111en't. of commerce 1t1ay eJ<ercise <"ny of 

the ~~·ers with reg~rd to banks granted in Title 32, chapter 

1., p.:Jrt ~, and may seize the assets of the company and 

liquidate it. 

( 2) If in the d i scr ~t ion of the department of c.ommer ce 

the action allowed under subsection (1) is not required to 

protect the comp~ny 's investors, the department of commerce 
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lose 

within 

its 

a 

specified period of time if the comp3ny does not come into 

compliance with the provisions of [thfs act]. 

(3) As long as the department acts in good faith, the 

department and its employees and agents may not be held 

civilly or criminally liable or liable upon their official 

bonds for action taken under this section or for any failure 

to act under it. 

Sectton 14. Application of securities law. In lieu of 

registration under Title 30t chapter lOt a Montana capital 

company may file all disclosure documents, along with a 

consent to service of process, with the state securities 

commissioner. The commissioner may not charge a fee for 

such filing or deposit. 

Saction 15. State liability disclai~ed. The state of 

Montana may not be held liable for any da~aqes to an 

investor in a Montana capital company that fails to become 

desiqn~ted as a certifieo or qualified ~on~ana c~pital 

c.ompan y. 

~c:tion 16. Application requirements. A company 

applying to become either a certified or qualified ~ontana 

capit"'l company shall include in its application evidence 

t.hat it has disclosed or will disclose to all investors the 

following: 

-14-
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(1) the conoition that a tax credit is not available 

for investm~nt in a company U""ltil ttlr::! company has o~en 

designated a qualified Montana ca:=-ital compal"\y and the 

inve~tQr ~as receivea a certificate appr~vin~ ~he credit 

from the department; 

(2) the terms and conditions under which a company may 

7 be denied aesignation as a qualified Hontatla capital company 

8 and the 1 imlts on tax credits that may be authorized; a~o 

9 (3) the fact that the state of ~ontana is not liable 

10 for dam~ges in accordance with [section 15J• 

11 Section 17. Rulemaking. The department ~ay adopt rules 

12 to Implement the provisions of (tf1is act]. 

13 S~ctfon 18. Coordination. {1} If either House Bill No. 

14 100 or ____ 5111 No. ____ [lC 114B], including tne section• 

15 of those bills creating the Montana economic development 

16 bodrd, is passed and approvedt all references to "the 

17 depart~ent of com~erce" in sections 4 through 11 of this act 

18 are changed to "the Montana economic develop~ent board"• 

19 (2) If section 17 of House Bill No. 100 is passed and 

ZO approved, "the committee• referred to in section 11 of this 

Zl act is chanqed to "the economic development oversiqht 

22 committee•. 

ZJ Section 19. Severability. If a part of thfs act is 

24 invalid, all valid parts that are severable from the invalid 

25 part remain in effect• If a part of this act is invalid in 

-15-
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one or more of its applicAtions. the oart remains in eff~ct 

in ~11 valid applications that are sev~rable from tn~ 

invalid applications. 

Section 20. Effective dat~. This act is effective on 

~assaQf~ and approval. 

-End-
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STATE OF MONTANA 
REQUEST NO. _3_6_6_-8_3_ 

FISCAL NOTE 
Form BD-15 

In compliance with a written request received February 10, , 19 ..J!L, there is hereby submitted a Fiscal Note 
for House Bill 685 punuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 
of the legislature upon request. 

)£SCRIPTION OF PROPOSED LEGISLATION: 

louse Bill 685 authorizes the creation of Montana capital companies, their certification by 
:he Department of Commerce and a total of $1,000,000 in tax credits against personal or 
:orporate income tax for each of the next two bienniums for investors in the "qualified" 
:apital companies. Qualified capital companies must have a minimum of $200,000 capitaliza­
~ion and tax credits are limited to $25,000 per investor. The act provides for the annual 
~xamination of the companies by the commissioner of financial institutions and repayment of 
;ax credits and penalties by a capital company that fails to make qualified investments as 
Juthorized by the act. The act will be administered by the Department of Commerce or the 
1ontana Economic Development Board if House Bill 100 is adopted. 

\SSUMPTIONS: 

l) 

3) 
~) 
)) 

)) 

Ten companies with $400,000 capital base each will be certified and authorized by the 
end of the biennium so that the entire $1,000 1000 in tax credits will be used. 
Assume that the tax credits will be taken in FY 1985, although they can be carried both 
forward five years and back three years. 
Companies will not begin actual operations until second year of biennium. 
Company with $400,000 in capital base could leverage another $1,600,000 in investments. 
Examination of companies will be somewhat simpler than examination of depository financial 
institutions and will take only l/2 of the examination man-days to examine and produce a 
report that it would take for a depository institution of the same size .. 
Staff work for certification, qualification, adoption of rules, examination, and granting 
tax credits can be done by existing staff of the Department of Commerce and Revenue. 

~ISCAL IMPACT: 
ieneral Fund FY84 

$ -0-
-o­

$ -o-

FY85 
Reduction Due to Credit 
Exam Fees Deposited 
Net Decrease 

5chool Foundation Program 
Reduction Due to Credit 

£xpenditures: 
Adopt rules, printing, etc. 
Examination process 

Total 

~ISCAL NOTE 13:P:l 

$ -o-

$ 3,700 
11,ooo 

$11,000 

$ 

$ 

$ 

$ 

$ 

(750,000) 
u,ooo 

(739,000) 

(250,000) 

-o-
11,ooo 
15,700 

BUDGET Dl RECTOR 
Office of Budget and Program Planning 

Date: 2 - \ r- r :1 



STATE OF MONTANA 
REQUEST NO. ?.~~.:-:,~~----

FISCAL NOTE 

Form ll/)·/5 

I~ compl1ance w;th a written request received March 25 , 19 ~ , there is hereby submitted a Fiscal Note 
House Bill 685 Amended . . . . 

for ' ' pursuant to Chapter 53, laws of Montana, 1965 · Th~rty·Nmth leg1slat1ve Assembly, 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

:SCRIPTION OF PROPOSED LEGISLATION: 

mse Bill 685, amended, authorizes the creation of Montana capital companies, their certifica­
ion by the Department of Commerce and a total of $1,000,000 in tax credits against personal 
: corporate income tax for each of the next two bienniums for investors in the "qualified" 
lpital companies. Qualified capital companies must have a minimum of $200,000 capitaliza-
ion and tax credits are limited to $25,000 per investor. The act provides for the annual 
.<amination of the companies by the commissioner of financial institutions and repayment of 
1x credits and penalties by a capital company that fails to make qualified investments as 
1thorized by the act. The act will be administered by the Department of Commerce or the 
~ntana Economic Development Board if House Bill 100 is adopted. 

)MMENT: 

ie amendments to the bill do not change the impact of the bill. Refer to the original 
iscal note for the assumptions and impact. 

ISCAL NOTE 13:P:2 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: 3 ' "2- b - r ) 
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STATEMENT OF INTENT 

HOUSE BILL 685 

House Select Committee on Economic Development 

' Statement of Intent is required for House Bill 685 

because it grants rulemaking authority to the Department of 

1 Commerce to imple•ent the act. 

8 It is the intention of the legislature that the tax 

9 credits herein provided be appll ed only in the case of 

10 properly qualified Investments. It i 5 therefore the 

11 I nt~nt ion of the legislature that the department of 

12 coraPierce. in ~naking rules to define a small business, use 

13 whatev~r means necessary to arrive at a definition of small 

14 business which takes into account the unioue nature of 

15 Monta,,a s~nall business. It. is similar-ly the intention of the 

lb 1 egi sl ature that in the developllent of rules for 

11 certification and qualification of capital companies. the 

lR department shall take into account the capital needs of the 

19 st~te b~sed upon such informatio~ made available to it on 

20 its. own initiative and through such hearings as are 

ll nec~ssary to achieve the purposes of the act. It is further 

2? the intention of the legislature that in determining such 

21 rules as are necessary to carry out the eJ~~;amination 

24 functions of the act• the department shall take into account 

25 comtnonly accepted principles of financial institution 

118 685 

1 examindtions currently in use in the examination of banks 

2 and other such Institutions. It Is further the intention of 

3 the l~gislature that the rules authorized in the act be 

4 adoptad in a timely fashion. 

SECOND R E A D I N G 
-2-
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App. by comm. an education 
and cultural resources 

HOUSE BILL NOo 685 

INTRODUCED BY HARPERt VAN VALKEN8URGt TOWEt 

VINCENT, FABREGAt CRIPPE~, KEMMIS 

BY REQUEST OF THE GOVERNOR'S OFFICE 

A BILL FOR AN ACT ENTITLED: "AN ACT PROMOTING THE 

AVAILA~ILITY AND INVESTMENT OF DEVELOPMENT CAPITAL IN 

MONTANA THROUGH THE CREATION OF CAPITAL COMPANIES; PROVIDING 

TAX CREDITS FOR INVESTMENT IN THE COMPANIES; PROVIDING 

OVERSI.;HT ANO AUDITING REQUIREMENTS; PROVIDING THAT 

OFFERINGS OF THE COMPANIES ARE EXE~PT fRO~ SECURITIES 

REGISTRATION; ANl.l PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

SE IT ENACTED SY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. [This act] •ay be cited as the 

•Montana Capital Company Act"• 

s~ction ?. Declaration of policy. (1) The legislature 

finds and declares that: 

(a) economic insecurity due to unemployMent is a 

seriou~ menace to the health 9 safety• and general welfnre of 

not only the affectPd people but of the people of the entire 

state; 

( ,, Involuntary unemployrAenty with its resultinq 

burdefl of indigency. falls with crushing force upon 

unem~l~yed work~rs and ultin1ately on the state itself in the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

l1 

16 

19 

20 

21 

22 

23 

24 

25 

liB 0685/02 

form of public assistance and unemployment co•pensation 

payments; and 

(c) uneMploy~ent causes a migration of Hontana workers 

and f3~illes sePking jobs and establishing homes elsewhere. 

which de?rives the state of its most valuable resource 9 its 

pP.opt~. and reduces the tax base .of local governments, 

impairing their ability to provide basic services. 

12) (a) The legislature further finds that the best 

metho~ of combating unemployment and protecting Montana 

against t~e loss of its people is by promoting, stimulating9 

developing, reha,b i 1 i tat i ng, and revi tali zing the bus; ness 

prosperity and econo•ic welfare of the st~te and its 

citizens. 

(b) To accomplish this go3l, the legislature seeks to 

encouraqe the formation of venture and equity capital in 

Montana for use in diversifying, strengthening, and 

stdbilizing the Montana economy by increasinq ~ontana 

employment and business opportunities while protecting the 

peoples• constitutional right to a clean and healthful 

enV"ir--.nrnent. 

(1) The legislature further finds that: 

(a) private investment of venture and equity capital 

In tnP Montana economy Hill bP. encouraged and promoted by 

mal<in-1 tax CrQdits available to taKpayers investing in 

Mont on·, btt,.+ne,.,. .. ,. l:Afll6L_C.lJ!!fAt!.lj;i; 

-2- HS 685 
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(O) demands on state revQnue$ res~rlct the financial 

ability of the sta~e to eake unlimited ta~ credit~ available 

far investment purposes and require that ~he state place 

reasonable limits on the total amount of tax credits 

made ~wailable for lnvestaent incentive; 
to be 

tc) establishment of a rational tax credit program 

whl en gi-ves. ,:>r lor I ty tQ i nvesteents +rt-i:h..-O"rftet"-o.i"-~.;.•e--...., 

wh+eh--1:1\er-are-eo-+~:~: ed 1E-'..Al!1ULJ;OIIUIUf~l.ILillf...liiUIU 

~-HUltij_lijfX_ABE-QUALlflfD will encourage pro•pt private 

invest•ent In Montana busin•sses. 

Section 3. Purpose. tl) The purpose of (this act] is 

to proaote the develop .. nt of the human resources and the 

diversification of the eeono•~ of ~ontana~ The venture 

capital generated by [this act} •ust be used ~o encourage 

and assist the strengthening of the econo•y through loans, 

equity InvestMents. and othe~ businesa transactions for 

purposes o'f developing. new SJN.ll busi·ne5s and Industry in 

Moo~ana• rehab Ill tat I ng existing s•all bu.sl ness. and 

industry, and sti•ulatinq aRU assisting in th& expansion o~ 

small bu$1ness_ acti~i:ties that proatOte and .. t---n:tain the 

econo.w ic stabll it)' of the state blf pro.vl dt~ IOa>!>eum 

o.ppor~uni tl u for e•ployeent Of HQNI41UHS and I•J!rO!Iing the 

!;.tandar<t· qf Jiving qf. the ~ qfi -.tana. 

f.Z) (This ~tl ls a.iae¢ "• 

taJ Increasing tiHt aval;>l<mil'ity ql' deve'to-nt capl.tal 

-3- Ha 6&5 
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in .:>rdcr to encourage and assist in the cr@ation• 

development• and expansion of small ousinesses~_&I-LfA~I-621 

UE-~cC~E-EAtlLliLES-~U-f~RS~~fL_AB£ base~ in Montana and 

con~rolled or managed by residents of Montana; 

(b) aiding those businesses to which risk and equity 

financing are not readily or fully available through 

traditional sourcess_-INCLUDl~~ItlDSE_Qij~fQ_A~-Oef&AlfU-UX 

MC~f~_AHQ_!~OR11lES; 

(c) developin9• preserving, diversifying• expanding, 

and strengthening the agricultural, industrial, and business 

base of Montana•s econo•Y• particularly for those small 

businesses utilizing the state•s technical. managerial, and 

resea~ch resources in doMesti~ and international •arkets; 

and 

(d) providing ~he residents of Montana with qreater 

opportunities to invest and participate in the econo~ic 

development and potential of the state. 

Section ~. Definitions. As used in [this act}9 unless 

the context requires otherwise. the following definitions 

apply: 

{1} •capital base• 111eans equity capital or net wor-th. 

(2) •certified Montana caoital company" means: 

(e) a development credit corporation created purs.uant 

to Title 32o chapter 4; or 

(OJ a pro~it or nonprofit entity. orgaAi:zed and 

_,... HB MIS 
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existing under the laws of Montana, created for the purpose 

of making venture or risk capital available for qualified 

investments and that has been certified by the department. 

f3) •nepartment• mP-ans the department of commerce 

provided for in Title 2, chapter 15 9 part 18. 

{4) "Montana business" means a business which is 

located or principally based within Montana. 

I 51 •Qualified investment• eeans a debt or equity 

financing of or a purchase and l~asebac~ financing of a 

~ontana business that ~eets both of the following criteria: 

fa) the business is engaged in one or more of the 

follo~lng activities: 

(i) manufacturinq; 

( ii) aqricultural. fishery• or forestry production and 

processing; 

(IIi 1 llineral production and proces~ing• except for 

conventional oil and qas exploration; 

(iv) recognized nonfossil for•s of ~nergy generation dS 

defin~d in 15-32-102(5); 

(Vl ~ran~portation; 

(vi J res~arch and development of products or processes 

associated with any of the activities enumerated in (i) 

throu~h (Y) above; 

(vii) whol~sale or retail distribution activiTies for 

which products prryduced in Montan~ comprise 50t or more of 

-5 HB 665 
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the gross sales receipts; eftd 

(viii) any activity conducted in the state for which 

50% or more of the gross receipts are derived from the sale 

of Products or services outside ~ontana; and 

illl-IOUB1SH1-A&Q 

(b) the business is a s~all business as defined in 

rules adopted by the depart•ent. 

(61 •Qualified Montana capt tal COIIIpany" means a 

certified Montana capital company that has been designated a 

qualified capital company under the provisions of [section 

b] so that investors in the co•pany may receive the tax 

c~edits authorized in (section 6). 

Section 5. Certification of Montana ca~ital companies. 

(1) Every r, months, commencing March 1, 1981t, or 3 11ontns 

a~ter rules are adopted to implement {this act]• whichever 

occurs first. the department shall certify Montana capital 

con1pa1 i es. ~ company see~ing to be certified as a Montana 

caoital company ~ust make written application to the 

depart.ment on for~s provided by the department. The 

~P~lic3tion must contain the information req<Jired by 

(section 16] and such other information as the department 

requires. Th~ aprlication and certificate must specify the 

level of capitaliz21tion that the company expects to qualify 

fer t'"le tax. credits provided for in (section 6]. 

( 2) 1he ap;>l icat.ion must show that the applicant's 

-f.- fi!J 6 85 
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purpose Is to encouraqe and assist in the creation, 

devt=!toPMent, and expan·si ot! o'f M"on·tana-based busin·esses- and 

to provide maximu~ o~portunities for the e~loymen~ of 

Montartans by m'aking venture capital available to sound small 

Montana fff-ms. 

(3) Certifiable applicants in-clude but are not limited 

to local an·d co1nnunity development corporations, small 

businesS adMinistration 503 corporations; and small business 

investment companies. 

(4) Certiffcatiori Is a prerequisite to and Must be 

co•plated before set!kin9' designation as a qualified capital 

co•pany. 

Section 6. Oesignation Of qual ffied Montana capital 

compaoies --tax credit• (1) Ev~y-6--•eft~h~y--eemMeftefn~-6 

MD"~h~---sf~er--~e~Trs~--&e~e--on--wh+e~--~fte~-«eper~.en~ 

ee~~+f+es~e-"on~ane--eep+~a+--e&m~ftftJ•--~he !HE department 

shall designate as qualified Montana capital coMpanies thOse 

certifi@d companies that have been privat'ely capitalized at 

a fllni•om level of t2oo,ooo .. A ce-rtified company seeking 

desf9natlon as a qualified ~ontana capital co•Pany must make 

written app11c~ti0n to the department on for-•s provided by 

~he department. The 

I nfor"'at. I on requt red 

ap;>l I cation 

by (settlon 

must contain the 

16 J and suctl other 

information as the department. reqoi-rn• fhe--~J!t.f-1-eeot+e" 

lltt$t::...lle--eee"'"'"'" +eil-tty-.. -t.eii'it"~~i·e"l""'-""4ie-e<>'l'e'r"-the-e'e<tt 
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o'f-en:-' -~,f" ''(' l-'t?-'thl!'l'~-eett=l-d-be-e~se~~ef!l-ttftdet*'-fsee~+efiii--Tt~ti• 
(2) The total aMount oY tax credits authorized for a 

sin~le qualified coMpany •ay not exceed ~~e--~em~efty~~ 

p~~~e--ee~+~e•+re~+en--&r J375t000T-wh+ehe¥er-+~-~e~~. In 

the ev~nt the capitalization of the co~pany is ldter 

Increased~ the company •ay apply for authorization of 

adcritional tax credits within the foregoing liiRitation• Tne 

total credits authorized for all companies may not exceed a 

total of Sl million prior to June 30, 1985. Tne totdl 

credits authnrized for all companies between July lw 1985, 

and June 30, 1987, May not exceed $1 •iJlion plus any 

portion of the S1 •illion available for authorization before 

June 30., 1985 9 that is allocated to qualified colltpanies. The 

credits ~hall be allocated to qualified co•panies in the 

order ~hat co~pleted applications for designation dS 

qualified capital coMpanies are received by the depart~ent• 

and t~e depar~~ent shall certify to each such company its 

appropriate allocation. 

{3t Investors in a qualified Montana capital company 

are e~tltled ~o the tax credits pruvided for in subsection 

(~I• Funds invested in a certified company prior to 

desig,ation as a qualified "ontana capital coMpany may• at 

the discretion of ~he i-nvestor, be placed in an escrow 

account in a "fontana f inane i al institution pendinq 

des;i 9nat4 on of the coRpany as a qualified Montana c•pita1 

-8- HB 685 
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compa'lY• 

(4) Subject to the provisions of subsection (Z)• an 

individual, small business corporation, partnership• or 

corporate taxpayer who makes a capital iovest~ent in a 

qualified Montana capital co~pany is entitled to a tax 

credit equal to Z5' of the Investment, up to a maximum 

credit of 525.000 per taxpayer. The c~edit may be taken 

aoainst the tax liability imposed on the investor pursuant 

to Title 15, chapter 30 or 31. The credit for investments 

by a s~all business corporation electing to be taxed unde~ 

15-~1-202 or a partnership may be claimed by the small 

business corporation shareholders or the partners. 

(5) The tax credit allowed under subsection (~) is to 

be credited against the taxpayer's income tax liability for 

t~P. taxable year in which th~ investm~nt in a qualified 

Montana capital company is made. If the amount of tne tax 

credit exceeds the taxp~yer•s tax liability for the taxable 

year, the amount of the credit which exceeds the tax 

liability may be carried back or carried forward in 

accordance wlth the provisions ot section 46(b) of the 

Internal RevenuE" Code of 1<:1'54., a~ c.t!Jended. 

(6) The tax credit provided for in this section is 

available only to those taxpayers Mho invest in a qualified 

Monta~a capital co~pany within 5 years of rthe P.tfective 

d~te ~f this act]. 

-9 HB 665 
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Section 1. Unused investments coMpany penalty. (1) 

If the aMount Invested by a taxpayer in a qualified Montana 

capital company is not used by the company for qualified 

ln¥estments as provided in subsection (2)• the taxpayer is 

not subject to a recapture provision for any tax credit 

clai•ed by him but the company is subject to the penalty 

provided for in subsection C4)• 

{2} A qualified Montana capital company rec~lving 

Investments for which a taxpayer .,as applied and received a 

tax credit must use its capital base to make qualified 

inve~tments according to the following schedule: 

(a) at least, 30% of its capital base within 3 years of 

the date on which ~A~-e~e~?~~-were-ee~~+~+ee-e~-e~eee~ed-~e 

~~e--~omp~ny--for--+nves~ment l~f __ kfBllflfa __ ,~fA~---W~ 

UESl~~AlED_!~-A-QUALIElED-~AfliAL-~~fAHI-~l-ltiE-Dfea&IaEUI; 

(b) at least 50% of its capital base ~ithin 4 years of 

thE dlte on wh i ctl te~-el""ed+~'!l:-w~e-eer~i--F+ee-es-e++eee~ed-i:o 

~he---eem~e~y--~or--+~estee't Itif __ ~&IlElfQ __ ~A&t--W.S 

UESl~~AIED_AS_A_~UALlElED-CAfllA~-'O~fA~l-6Y-ltlf-DCEAEIRE~I; 

dntf 

(c) at least 70~ of its capital base "itnin 5 y~ars ot 

the d~te on which te~-e~ee~~~-we~e-ee~~i-f+~n-e~-et+oe~i:ed-te 

the--~ompeny--~er--+nves~men~ ltlf __ ~f&IlElEU--'~fA~---~A~ 

Q~Sl~~AlEU-AS_A_QUALlEIEO-C!fllAL-'QHfAMY_~y-Itif-UE£A&I~~l· 

(3) Follo"Wing each .lnnual f;·Xami nation, the 

-10- HB 685 
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commissioner of financial institutions shall notify the 

depart.ent of revenue of any co~pdnies that are not in 

compliance with this section. 

(~1 A qualified Montana capital company that fails to 

make qUalified investments pursuant to subsection (2) shall 

pay t~ the department of revenue a penalty equal to all of 

the tax credits allowed to the taxpayers investing in that 

company during that tiae period9 with interest at 1% a •onth 

from the date the tax credits were certified as allocated to 

the qualified Montana capital co•pany. IHf _ _QffARIMENI QE 

&E!!fi!IIIL_I:\AL_4JI4If_JIIf....eEb4LIX-lE-..ItiL-'4flUL.....C.QJ!e4la 

ESIAALlS~ES _ _&f6~QH4BLE-.t4~-_fD8-_I~f--EA1LU&L-IQ HAK£ 

QU6LlE lfll--al!fSlliEBU_e!IUUAIU--III..~IlSf.C.IlWLU.Lt..NQ THAI 

I~E-E&lLUBE-~4S-~I-DUE--IC--HEGlftl __ Q~I~E--fa&I--UE_-Ltlf 

~Q!f~la The depart.ent of revenue shall deposit any amount 

received under this subsection to the credit of the state 

general fund. 

Sect I on s. Investment repor_t i ng a·nd recordkeeping. ( 1) 

Each qualified ~ontana capital co•pany shall repo~t to the 

depart.ant on a quarterly basis: 

fa) the name of each Investor in the qualified Montana 

capital co•pany who has applied for a ta• credit; 

(b) the a•ount of each investor•s investm9nt; and 

(c) the a•ount of the· ~ax credit allowed to the 

lnH·stor and the date on whl«fh thE! i·nvestiiiE!nt was made. 

-u- HB &85 
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( 7) ·, i"le department shall provide the information 

contain~,j in subsection (1) to the department of revenue on 

a qu~rterly basis. 

(3) The depart•ent shall provide each Investor in ~ 

quali~ied Montana capital company with .. certific.-=tte 

authorizing the ta• credlt 9 and the certificate shall hg 

submitted with each tax return requestinq a credit un<h~r 

(section 6]. 

( 4) Each oual ifiect Montana capiT:al CO!;<j.Jdny shall 

report to the department on a quarterly basis all qualified 

investments that the company has made. The department shall 

share the information with the department of revenue. in 

ord.er that the provisions of {section 7] may be co~npl ied 

w1th. 

~ection 9e Restriction on invest•ent. Ho mo,.-e than 50.C. 

of the es~s+--bese--of--e-~ftft~ens-eft~~~s+-ee~sny ~QUliX 

&alSE~_at_a_HObl~4-t6£IIAL-tOHeAbl-U~E&-Ll~-4tiJ may be 

investe~ in 3ny one Man~ana business, ana no more than 25% 

of the total funds raised for Mhich tax credits were claimed 

pursuant to the InvestMent credit provisions of [this act] 

may be invested in any one Montana business. 

Section 10. Conflict of interest. (1) The directo~ of 

the department, the coMmissioner of financial institutions. 

or a bank examiner may not have a monetary interest in or be 

a borrower fro11 any ~ontana capi't.al coanpany., either <li rectly 
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or indirectly. 

(2) A ~ember of the lnvest•ent co•mittee of a Montana 

capital company who has an interest in a venture that comes 

before the co~~~t~ee for a vote shall disclose such interest 

and abstain from voting on investment in the venture. 

Section 11. Legislative revie~ and oversignt. The 

depart•@nt shall report on an annual basis to the revenue 

o~ersight co~~ittee of the legislature concerning Montana 

capital companies. 

Section 12. Examination. (1) ~t least ont~ a year the 

bank exa~iners of the department of commerce Shdll examine 

the bjoks and affairs of ~ach Montana capital company. The 

examination must address the ~ethods of operation and 

conduct of the business of tne Montana capital company to 

deternine if the company is abiding by the pJrposes of [this 

act] and that the funds received by the coMpany have been 

invested within the time limits required for a qua-lified 

Montana capital company in [section 1]• 

(2) The depart~ent of commerce may examine under oath 

any of the officers, directors. agents, employe~st or 

investors of a ~ontana capital company regarding the affairs 

and business of the co~pany. The department of commerce may 

issue subpoenas and adMinister oaths. Refusal to obey such a 

subpo~nr~ ~nay at once be reported to the distr.ict court of 

the district in which the company is 1ocateo. and the court 
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shall enforce obedience to the subpoena in the manner 

provi\1ed by law. 

(31 The cost of the annual revie~ 8ust be paid by edch 

Montana capital company in accordance Nith reasonable fees 

assessed by the departMent. 

Section 13. Decertification. (l) If the examination 

conducted pursuant to fsection 12] discloses that a Montana 

capital COMpany is no~ in compliance with the provisions or 

[this act]• the department of co.merce mdy e~ercise any of 

the p~wers with regard to banks granted in Title 32, chapter 

1, part s. and may seize the assets of the company and 

liquidate it. IN--Iti~-f~~~-Qf_LlQUlDAllQK_Of_IUf_ASS~ 

6~X-fEaALIX .. ~fQ~tQ_fU~UAHI-lQ __ L~fkiiQM __ I--Q~Itil£ __ ~1J 

S~6LL_6E-l~~LU~tQ_l~-I~E-LL6l~S-IQ_Qf_£!1D& 

(2) If In the discretion of the department of com~e~ce 

the action allowed under subsection (1) is not required to 

protect the company's investors. the department of comMerce 

ffiay ~lace the co•pany on notice that it will lose its 

c~rtific~tion as a ~ontana capitdl company within a 

spec j f i ed period of t i 11e if the compgny does not co~ne i n·to 

compliance with the pro¥isions ot (this act]• 

(3) ~s long as the department acts in good faith, the 

d~partm,.nt and its e!T1plovees and aqents may not be held 

civilly or crl~in~lly liable or liable upon their official 

bon1~ f0r action tak~n under this section or for ~ny failure 
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to act under it. 

Section 14. Application of securities law. Jn lieu of 

registration under Title 30• chapter 109 a Montana capital 

co•pany ~ay file all disclosure documents• along with a 

consent to service of processy with tne state securities 

cow.mfssloner. The co••lssioner may not charge a fee for 

such filing or deposit. 

Section 15. State liability dlsclaiaed. The state of 

Montana may not be held liable for any damages to an 

investor in a ~ontana capital company that fails to become 

designated as a certified or qualified Montana capital 

COMpa~y. 

Section 16. Application requi reltents. A COIApany 

applying to become either a certified or qualified Montana 

capital coMpany shall include in its app1ication evidence 

that it has disclosed or wfll disclose to all investors the 

follolfing: 

(l) the condit-ion tha-.: a tax credit is not available 

for investment In a co•pany until the company has been 

designated a qualified Montana capital co•pany and the 

Investor has received a certificate approving the credit. 

from the department; 

(2) ~~e-ter•s-Bftd-e&n~+~+ens-unde~-wft+eft-e-eompa"y-msy 

be-~feC'f-de'!'fgnet+en-as-e-qt:i&fH+ed-Hoft~ette-~e"+t:e<l--eolltpllfty 

:DII<-tDiiDillDtLIII.U-AJ.U..tiUii!II..l!llU.JillLJIIL-liAIIL..AU.ll.6liU 
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U!!IlL .. IHL-tD!IfAIHc_BAlSE.LALI.USL!ZQil.r.ll!lll-ltLt.6fliAu_6!10 

ti6S •. ll£EILDfSlGtiAIEII_A..l.l\JAI.IElfll __ !:Af.UAL_l;D!IU!il..o and the 

1imlts on tax credits that may be authorized; and 

(3) the fact that the state of Montana Is not liable 

for damages in accordance with (section 15]. 

..-.ectlon 11. Rulemaking. The department may adopt rul ~~s 

to implement the provisions of (this act]. 

Section 18. Coordination. (1) lf either House ~ill No. 

lO'l or ---- Bill No. ___ [LC 1148], including tt;a s<:>ctions 

of t,ose bills creatinq the ~ontana economic develonm~nt 

board, is passed and approved, all ref~rences to "th~ 

departoH~nt. of ~;o•rnerce11 in sec~ ions 4 through 11 of this act 

are changed to "the Montana economic development board••. 

(2) If section 17 of House Bill No. 100 is passed ana 

approved, •the comtni ttee• refer red to in section 11 of ttl is 

act is changed to •the ec on om i c deve l opJAent •·ver s i qtlt 

committee•. 

Section 19. Severability. If a part of this 3Ct is 

invalid• all valid parts that are severable from thP ir1valid 

part remain in effect. If a part of this ~ct is invalid in 

one or more of its applications, the part remains in effect 

in all valid applications that are severable from the 

invalid applications. 

Section 20. Effective date. This act is effective on 

passaqe and approval. 

-End-
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STATEMENT OF ~NTENT 

HOUSE BILL 685 

House Select Co .. ittee on Econo•fc Oevelopaent 

' Stateaent of Intent Is required for House Bill 685 

because It grants rule .. king authority to the Departaent of 

T Co••erce to lmpla.ant the act. 

8 

9 

10 

11 

12 

It is the intention of the legislature that the tax 

credits herein provided be applied only in the case of 

properly qualified I nvest•ents. It is therefore the 

intention of the legislature that the departll8nt of 

co~U~erce, in •aklng rules to define a sa all business-, use 

13 whatever •eans necessary to arrive at a definition of small 

1~ business which takes Into account the unique nature of 

15 Honta"a ••all business. It i• siellarly the Intention of the 

16 I egl sl ature that In the developaent of rules for 

11 certification and qualification of capital coapanlas, the 

18 dapart•ent shall take Into account the capital needs of the 

19 state br~sed upon such infor•ation llade available to it oo 

20 it:s own lnrtlative and through such hearings as are 

Zl necessary to achieve the purposes of the act. lt is further 

22 tha Intention of the legislature that In deterMining such 

23 rules as are necessary to carry out the exa•ination 

2~ functions of the act, the department shall take into account 

25 co-anly accepted principles of financial Institution 

1 

2 

3 

.r, 

HB 685 

exaalnatlons currently in use in the examination of banks 

and other such Institutions. It is further the intention of 

the legislature that the rules authorized in the act be 

adopt~d in a timely fashion • 

-z- T H I R D READING 
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HOUSE BILL NOo 685 

INTRODUCED BY HARPERt YAH YALKENBURGt TOWE, 

VINCENT, FABREGA, CRIPPENt KENMlS 

BY REQUEST OF THE GOVERNOR'S OFFICE 

A BllL FOR AN ACT ENTITLED: •AN ACT PROMOTING THE 
AVAILA~ILITY AND INVESTMENT OF DEVELOPMENT CAPITAL IN 

MONTMU THROUGH THE CREAJIDN OF CAPITAL COMPANIES; PROVIDING 

TAl CREDITS FOR INVESTMENT IN THE COMPANIES; PROVIDING 

OVERSI~HT AND AUDITING REQUIREMENTS; PRDYIIHNG THAT 

OFFERINGS OF THE COMPANIES ARE e•EMPT FROM SECURITIES 

REGISTRATION; ANU PROVIDING AN IMMEDIATE EFFECTIVE DATEo• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
' Section 1. Short title. [This act] •ay be cited as the 

•Montana Capital Co•pany Act•. 

Section 2· Declaration of policy. Ill The legislature 

finds and declares that: 

(a) economic rnsecurity due to une•ploy•ent is a 

s.erious ~tenac.e to the- he-wltl't9 s-afe-ty., and genera-l wel"fare of 

not only the affected people but of the peopl~ of the entire 

st-ate; 

tDJ f""olon±ary un .. p.loyaent• with tts resorl tmq 

b.,..den of fndlgency. fal-ls w<tn crushing force upon 

une•~loyed workers and ultlaately on the stat~ Itself In the 
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for11 of publl·c ••slat•nce and une.ap.loy~~ent COIIpeftsatioft 

pay•ents; and 

(CJ une•ploy.ent eauses a migration of Montana workers 

and fa111llles seeking Jobs and establishing ho•es elsewhere., 

which deprive$ the state of Its MOSt valuable cesource, its 

people., and redu£es the tax base of local governments, 

iMPairing their ability to provide basic services. 

fZI (a) The legislature further finds that tile best 

.atho~ of combating une•ploy•ent and protecting ~ntana 

against the loss of >ts people is by pra.otlng, stl•ulatlngo 

developing, rehabilitating, and revitalizing the business 

prosperity and econo•lc welfare of th& state and It~ 

citizens. 

(b) To acco•plish this goal, the legislature seeks to 

encourage the for.atfon of venture and equity capital in 

Mnntana for use In diversifying? strengthening• and 

stabilizing the Montana Economy by increasing Montana 

employment and buslnes5 opportunities while pro~ecting the 

peoples• constl~utionar right to a cl~~ an~ heal~hful 

env f r:'»A'fltent ._ 

(3} Thv legislature furtner fkrds- that.l 

Cal pr~vate lnve~t.ent of veAt~r& and equity cap~ta~ 

~,.. tl>e Montana econooty wlll b,. eru:OO<' aged and prooooted t>y 

·.a~~~~ tax credtts available to taxpayers ~nvesting rn 

Nontan" bots+Mev" ue.Il~.Lllllf~l 
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(bJ demands on state· revenues restrict the financial 

ability of the state to aake unlimited tax credits available 

for i~vest•ent purposes and require that the state place 

reasonable liMits on ~he. total a•ount of tax credits 

made available 'or Investment incentive; 

to be 

(c) establishMent of a ratiOnal tax credit progra• 

which gives priority to invest•ents +~~h~~rde~-a~-~+ae--+n 

wh+ett---r-e....-eo-~ed lf-~Lk!l!IU!LU;Llti..IJ:U;-1l&Jlf& 

IH-¥HlkH IH~J 4&f_QU4LlflfQ will encourage pro•pt private 

invest:-aent In Hon-t:.ana businesses. 

Section 3o Purpose.· (l) The purpose of [this act] Is 

to promote the develop.ant of tha hu•an resources and the 

diversification of the econo•y of ~ontana. The venture 

capital generated by [this act] aust be used to encourage 

and assist the strengthening of the economp through loans, 

equity investaents, and other business transactions for 

purposes of developing neN s.all business and industry in 

Montana, rehabilitating existlnq s11all business and 

industry., and stimulating and assisting in the expansion of' 

small business activities that proaote and maintain the 

econo·nic stability of the state by providing maxiMum 

opportunities for employ.ant Of-KQKIAtiAUS and !~proving the 

standard of livfnq of ~he people of Kontana. 

fZ) [This act) Is aimed at• 

(e) Increasing the availability of develop.ent capital 

-3- H!l 685 
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in :»rder to encourage and assist in the creation, 

developmenty and e~pansion of small buslnesses1-6I-L~~_AQl 

Uf_W~O~~-Ea~lilES-~-~&~~~fL-~ based In ~ontana and 

controlled or •anaged by residents of Montan3; 

(b) aiding those businesses to which risk and equity 

fln~ncing are not readily or fully available through 

traditional sources&--l~LUDl~l~~Q-~ QPERA!EO ~ 

WU!I~~-A~U-111HO&lll~S; 

(C) developing, preserving, diversifying• expanding, 

and strengtheni"g the agricultural, industrial, and business 

base of Montana's econo•v• particularly for those -small 

businesses utilizing the state•s technical, managerial, and 

research resources In domestic and intern~tlonal •arkets; 

and 

(dJ providing the residents of Montana with q~eater 

oppor~unitles to invest and participate In the economic 

develop•ent and potential of the state. 

Section ~. Definitions. As used in [this act], unless 

the context requires otherwise• the following definitions 

apply: 

(lJ •Capital base• Means equit~ capital or net worth. 

(Z) •Certified Montana caoital company• •eans; 

(a) a develop.ent credit corpo~ation created pursuant 

to Title 32• chapter 4; or 

(b) a profit or nonprofl~ entity organized and 

_,_ 
HB 685 
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existing under the la.,. of -aftay created for th• pu-rpose 

of .aklng venture or risk capttal available fer qualified 

inve•t•ents and that has beenrcertiffed by the departMent. 

(31 •oepartwant• .aans the departaent of coamarce 

provided for In Title Zt chapter 15, part 18. 

(~t •Montana business• .aans a business which is 

loc~ed or principally based within Moneana. 

{5) •Qual iffed lnvest•ant• aeans- a debt or equity 

financing of or a purchase and leaseback frnancing of a 

.Montana business that .sets ~ot~ of the following criteria: 

(a) the business is engaged In one or ~re of the 

following activities: 

(i) aanufacturlng; 

(if) agricultural. fishery, or forestry production and 

processing; 

(1111 •lneral production and processing• except for 

convent~onal ofl and gas exploration; 

(iv)· recognized nonfossil for•s of energy generation a~ 

d"flnad In 15-32-102(5)1 

(vJ transportatlonr 

c~tJ res.arch and developaent of products or processes 

assoclahd wlth any of the acthlUes.. -rat"<l- lrt Hl 

t~OU1h (VI above~ 

(vlt) wholesale or ret~l d~trlbutlon actl~tl~s for 

which prodUcts produced In Hllntana coaprlse !ill-' or aore of 
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the gross s•les receipts; eftd 

f.vl II) any activity conducted In the state fer wiHctl 

50:1; or •or" of the gross receipts are derived froa the sale 

of products or services outside ~ontana; and 

Llll-IDUBlSM; ANn 

( b 1 the bus I ness I s a s10a 11 business as deft ned. ln 

rules adopted by the depart•ent. 

[6) •Qualified Montana eapital co•panr• Mans a 

certified llontana capital coapany that has b&en d!l>sfgnat"ed a 

qualified capital co•pany under the provisions of (section 

6] S<>- that Investors In the coapany aay receive the tax 

credits authorized In [section 6)• 

Sectton 5. Certification of Montana capital Co•panies. 

(1) Ewary 6 •onthso cOMMencing March 1, 198~, or 3 aonths 

after rules ar" adopted to lapleaent [this act]• ~lchever 

occu•s first, the depar·tMent shall certlfy Montana capital 

COIWpa."f f-es. A co11pany- se .. klng to be certlf'led as a Montana 

capital co•pany •ust Make written applfcatlo~ to the 

depart•ent on foras provided- br the deparuae,g. TIMo 

appllcatfon Must contain the •ntoraattOft l'equired bJ 

[sect I on £6 J anlf such othel" lnfMIOatfon as tmt d~t.,.•t 

requires. The app'llcatrort- itnd c: .. rtlf.lcate •ust speei fr- tr.. 

level of caplta-lizatlon tllat tl'la c.,.patty expects to qu,...tfy 

for tl>& "x credits pr<Widelf- fr>r tn (sectron 6:t• 

(2) Thtt a,..,ltcatiDn au10t show that the ~ppllcartt•s 

-6- HB 685 
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. ~· 
purpose i~, to encour:-aqe and·,. a~sl!!it .... In ttu~:,·cT'eat·ion, 

developMent, and expansion of Montana-based businesses and 

to provide maxi•u• Of>port:unities. :fqr the- e~~plo·y•ent :of 

Montanans by Making vat:rture .c~pital- avai·Jable to sound slaall 

Montana f I r•s• 

('3) Certifiable applicants Include but are not limited 

to letcal and cQ•tnunity development corporations, s~~all 

business ad•inistration 503 corporations. and s•all business 

invest•ent companies. 

I 't) Certification Is a prerequisite to and Must be 

co•pleted before seeking desiqnatfon as a qualified capital 

co•pany. 

Section 6. Designation of qualified Montana capital 

co•panies -- tax credit• (11 Ev~,-6--mo~~sy--e~~·ft~-6 

.a~~---e~~er--~e--f+re~--de~e--eft--wft+eh--~he--depar~ .. n~ 

eert+f+ee-e-M&n~fte--eep+te+--ee.~y--~ ~ department 

shall designate as qualifie.d·"ontana capital co•panles those 

certified coapanies that have J:'l.~.,en privately capitalized at 

a 111"nlaum 1 evel of S200tOOO. A· certff1 ed co•pany seekIng 

designat_l_on as a q~.tallfied .lltontana capital co•pany Must aake 

written applicat-ion to th~ depart.aent. on for•s .provided by 

the depart.ent• The application IRust contain the 

tnfor11a'ti on required by fs~tion 1b]· and· such . other 

inforaation as the ~epart.ent ~•quires. ~he--~++eet+eft 

.-.~--~- eeeoMpeft+ed-D?-e-~d-eaff+e+en~-te-eever-~e-eoe~ 
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e~•eny~pefte•~Y~~~~~-ee~~d-be-as~s~ed-wneer-f,ee~+eft--it~ti• 

{2-} The total 'a.Ount o·, tax ~redits authorized fet.r a 

single qualified co•pany may not e~ceed •he--eempsny~~ . . . 
p~Y~e--eep~a++~&~+eft--~r -S375,oOo.-w~+ehewer-+$-+e~$. In 

. . .· 
the event the capitalization of the co•pany is later 

lncrea·sed, the co•pany •ay apply fOr authorization _of 

additional tax credi~s withio the foregoing limitation. fhe 

total credits authorized for all co•panies May not exce_ed a 

total of Sl million prior to June 30, 1985· The total 
'• credIts ., author I zed for all co•panles between July 1, 19859 

and June 30, 1987• .ay not exceed $1 •llllon plus any 

portion of ~h@ s1· •ill ion available for authorization before 

June 30, 1985, that is allocated to qual if led co•panie!._• The 

credits shall be allocated ~o qualified co•panies In the 

order that completed applications for designation as 

qualified capital ~o•panles are receiY&d by the, dep~rtment, 

and t~e departaent shall certify to each such co•pany its 

appropriate allocation. ,· .. 
(3) Investors fn a qualified ~ontana capital company 

are entitled to the tax credits provided for in subsection 

,~,. Funds invested in a certified coapany .Pr,ior tq 

deslg"'ation as a qualified Montana capital c?•pany· . .ay, at 

the dlscr·etion of the Investor, be placed in an escrow 

accourtt In a' i.fO~an~ financla1 1 nst I tutl on pending 

designation of the co•pany as· a qualified "ontana capita1 

-8- HB 685 
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COIIPMJ• 

( 4-) Subject to the provisions of subsection (2)• an 

Individual• small business corporation, partnership, or 

corporate taxpayer who makes a capital invest•ent in a 

qualified Montana capital coapany Is entitled to a tax 

credit equal to 25% of the lnvestaent, up to a •aximu• 

credit of $2S.ooo per taxpayer• The credit eay be taken 

against the tax liability J•posed on the investor pursuant 

to Title 15• chapter 30 or 31. The credit for lnvastMents 

by a snall business corporation electing to be taxed under 

15-31-202 or a partnership •ay be clal•ed by tha saall 

business corporation shareholders or the partners. 

(,) The tax credit allowed under .subsection (4) is to 

be credited against the taxpayer•s income tax l_iablllty for 

the taxable year In which the Investment In a qualified 

Montana capital cu.pany Is •ade• If the a.ount o~ the tax 

credit exceeds the taxpayer•s tax liability for the taxable 

ye-art the a.Ount of the credit which exceeds the tax 

liability •av be carried back or carried forward in 

accordance with the provisions of section ~6(b) of the 

Internal Revenue Code of l9S4t as a.ended. 

(6) The tax credit provided for in this section Is 

available only to those taxpayers who Invest rna quallfred 

Montaoa capital coapany within 5 y~ars of (the effective 

date of this act]. 
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Section 7• Unused invest.ents coepany penalty. Cl) 

If the aeount Invested by a taxpayer In a qualified Montana 

capital coMpany Is not used by the coepeny for qualified 

lnvesteents as provided In subsection (2)• the taxpayer Is 

not subject to a recaptu~e provision for any tax credit 

clalead by hi• but the company Is subject to the penalty 

provided for In subsection (It)• 

(2) A qualified Montana capital coepany receiving 

lnvest•ents for which a taxpayer has applied and received a 

tax credft •ust use Its capital base to •aka qualified 

InvestMents according to the following schedule: 

(a) at least 3~ of its capital base within 3 years of 

the data on which e~-ered+ea-we.e-ee~+f+ee-e•-et+eeeeed-eo 

ehe-~ompeftT--fe~--+nve.ea.fte ~kf&Ilfl£U--tDH£6NX MAS 

~11"6I£D_6~A-DUAL1ElfQ_~£1I6~ CQNP&NX-Bl-1~~ DEP6R~I; 

(b) at least 50• of Its capital ba5e wltbln ~ years of 

the d•te on which esw-e~edt~-were-ee•e+f+ed-e5-et+eeeeed-eo 

ehe---ee•peftT--fer--+n.ese .. ft8 l~_tERllfJ~Q CQMp&NX M.S 

D~Sl~AI~D-A1-A-QU6LlE1Ea_tA£1IA~ONf~L.~-D~A&Ia£KI; 

and 

(C) at least 70t of Its capital base wtthln 5 years of 

the d~te on which ~a.-er~~~-were-eer•~~+ee-e~-~+eee~ed-ee 

~he--ee.penT--fer--+nYes~MBfte IH~--t~lflfD-~ax~ 

DfillitiAifD..AL6..liU6Uf.U:O-CA£11AL-'lltlutiL.lll~ DEPARIMEIIJ:o 

( 3) Fol-lowing eac:h ..,nual exam I na't Jon • the 

-10- HB 685 
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coaaissioner of financial institutions shall nqtif~ the 

depart~nt of revenue o~ any c~panies that are not in 

co•pllance with this section. 

make 

1•1 A qualified Hontana capital co•pany that falls to 

qualified invest•ents pursuant to subsection (2) shall 

pay tJ the departMent of revenue a penalty equal to all of 
the tax credits allow&d to the taxpayers investing in that 

co•pa!1y during that t.i-. period, with interest _at 11 a MOnth 

.fro• the date the tax credits were certified as allocated to 

the qualified Hontana capital c~panyo !Hi-_QEPARJMEMT Qf 

II.El!f11Vf_IIU __ 686U THf Pfii!AUr If THE C4£li4L CO!S26trf 

fSIUI.llllf:i-..BfUDIIIIIJIL/L..talllf-EJIL ll!f Ell&JIB.L. IQ MUF 

IWIILlf.lfi:I-JIIltfSIIIfltU_£11R1UliiiL.-IILSUBSEUIQII (2) 6.1!!!D IH,U 

TH/Lf6lLIIIIL.II6LtiOI-llii£..-IlJ NfGLI;,L-DLTtl£ PARI DE Xt!E 

'Q!fli!Ia The depart.ant of revenue shall deposit any a.aunt 

recei~ed under ~hfs subsection ~o the credit of the state 

general fund. 

Section a. Investaent reporting and recordkeeping. {1) 

Each qualified Montana capi~al co•pany shall report to the 

depart.ent on a quarterly basis: 

(a) the naDe of each Investor in the qualified Montana 

capital co•pany who ~as applied for a tax credit; 

(b) the a•ount of each Investor's invest•ent; and 

(c) the a•ount of thto tax credit allow!!d to the 

I nvesto.r and the data on Nhf c:tt the i nvestJNnt "'as ~de. 

-u- HB 68S 
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I Z) The depart~nt shall p~ovide the information 

contaln•d in subsection (lJ to the department of revenue on 

a quartErly basis. 

{3) The depart•ent shall provide each investor in a 

qualified Jlllontana capital c~mpany with a certificate 

authorizing ~he tax credit, and the certificate shall be 

sub,.itted with each tax return requesting a credit under­

[section 6]. 

(41 Each qualified Montana capital company shall 

report to the depart .. nt on a quarterly basis all qualified 

investments that the co•pany has •ade. The depart.ent shall 

share the inforMation vlth the depart.ent of revenue, In 

order that the provisions of [section 7] aay be co•plied 

with. 

Section 9. Restriction on invest•en~. No more than 50* 

of the ea~f--b!!ae--of--e-M&ft~!!ft&-eap+ee+-ee~!!fty ~QUI!% 

Sllilfll-BI-t..:.aai!IIlltiA..U£liAL(:JJIIPAIIIX U!(IEB [ THll...&UJ 01ay be 

invested In any one Montana business9 ana no •ore than Z5~ 

of the total funds raised for which tax credits we~e claimed 

pursuant to the investeent credit provisions of [thJs act) 

may ba Invested in any one Montana ~usiness. 

Section 10. Conflict of interest. (1) The dl~ector of 

the departaent., the ,co-issioner of financial institutl.ons, 

or a bank examiner •~Y not have a aonetary interest in or be 

a borrower from any H~~tana capital coapany, either directly 

-lZ- HB 685 
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or I nd i rec:t.ly. 

(Z) A aeaber of the lnvestaent ca.alttee of a "ontana 

capital company who has an ln~erest in a venture that co•es 

before the co~mfttee ~or a vote shall disclose such Interest 

and abstain fro• voting on Investment in the venture. 

Sectton 11. Legisla~ive review and oversight. The 

departaent shall report on an annual basis to the revenue 

oversight coM~ittee of the legislature concerning Montana 

capital co•panies. 

Section lZ. Examination. Clt At least onea a year the 

bank exa•.iners of the depart•ent of Cot~Pterce shall exa•ine 

the bgoks and affairs of each Montana capital ca.pany. The 

exaMination must address the .. thods of operation and 

conduct or the business of the Montana capital company to 

determine if the coapany is abiding by the p•rposes of [this 

act] and that the funds received by the coapany have been 

invested within the ti .. llaits required for a qualified 

Montana capital coapany '" [section 7]• 

(2) The dapart•ent of commerce •ay examine under oath 

any ?f the officers, directors, agents, employees. or 

investo~ of a Montana capLtal co~any regarding the affairs 

and b~sine~~ of the c~pany. The department of co.merce aay 

Issue-subpoenas and adalnJ5ter oaths• Refusal to obey such a 

subpo~na •ay at once be reported to the district co~rt of 

the district In which the coMpany Is located, and the court 
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shall enforce obedience to the subpoen• In the aanner 

provided by law. 

(31 The cost of the annual review aust be paid by each 

Montana capital company in accordance with reasonable ~ees 

assessed by the depart•ent. 

Section 13. Decertification. (1) If the exaMination 

conducted pursuant to (section 12] discloses that a Montana 

capital co•pany is not in co•pllance vlth the prov.isions of 

[this act)t the depart•ent of co-.erce •ay exercise any of 

the powers with regard to banks granted in Title 3Zt chapter 

l• part s. and May seize the assets of the c~pany and 

liquidate it. lfL..Xtll:-l:l(ffd...Df LIWIDAUQfl QF IHE.,A~ 

Aai_eE~LI~~Q_fU!SUAMI_IO [SECIIQN I DE THIS Ati) 

.sli.U.L_IIE..ltlltLUDEQ lti-IIIf..llAII!S TQ BE...U.1Jl& 

(2) If in the discretion of the dapart•ent of coaaarce 

the action allowed under subsection C1) is not required to 

protect the co•pany•s investors. the departMent of co••erce 

may ~lace the co•pany on notice that it vlll lose its 

certification as a Montana capital companJ "Fthln a 

specifled period of tf•& If the coMpany does not CoMe into 

complfance with the provisions of [this act]• 

C31 ~s lo~ as the departaent acts fn good faith, the 

department and Jts employees and agents ••Y not· be hel·d 

civilly or crl•lnally liable or liable upon their official 

bonds for action taken under this section or for any failure 

-14- HB 685 
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to act under it. 

Sec~ion 1•• Application of securities law. ln lieu of 

registration under Title 30,. chapter lo,. a "ontana capital 

co•pany May file all disclosure documents,. along with a_ 

consent to service of process. with the state securities 

co•• Iss I oner. The co••lssioner ~Y not charge a fee for 

such filing or deposit. 

Section 15• State ll•bility disclaiaed. The state of 

Montana May not be held liable for any damages to an 

Investor In a Montana capital co.pany that fails to beco•e 

designated as a certified or qualified Montana capital 

coapany. 

Section 16. Application requi reaent.s. A co•pany 

applying to beco•e either a certified or qualified Montana 

capital coMpany shall Include in its application evidence 

that It has disclosed or will disclose to all ln.estors the 

follo..r ing:-

(1) the condition that a tax credit is not available 

for Investment in a coapany until the company has been 

designated a qualified Montana capital co•pany and the 

investor has received a certificate approving the credit 

'rom the depart•ent; 

(Zl ~he-te~-end-eend+~tans-Bftd~-whteh-e-eo•p&ny-mey 

be-dented-des+gnet+&n-es-e-~e+TFted-Montene-eep+~e+-eeapeny 

Dl£..CJUIQ1Uiiii..IIt&l-.LlU-£JW:Ill:....lilllL NOJ Jlli MADE &)!6!U8LE 
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~AS-Bffa_QfSlG~AlfD-4-QUALlflfD--~AL--~~ and the 

tlml'ts On tax credits that iftay be authorized; and 

( 3-) the fact that the state of Montana is not II able 

fOr da·mages In accordance w"ith [section 15]• 

~ection 11. Rule~aklng. The department •ay adopt rules 

to imole~tent the provisions of [thfs act). 

Section 1a. Coordination. (1) If either House Bill No. 

100 Of" ---- 8111 No. ___ [LC 114't8)t including the sections 

of t~ose bills creating the Montana econoMic development 

board, is passed and approved• all references to ·~he 

department of co~erce• in sectiOns~ through 11 of this act 

are changed to •the Montana economic development board•• 

( Z) If sec~ ion 17 of House Bill "o• 100 is passed al)d 

approved, •tne com~ittee• referred to in section 11 of thi5 

act is changed to •the econOMic develop•ent oversight 

committee•. 

Section 19. Severability. If a part of this act is 

inval id• al-l vat id parts that are severable from the ;nval id 

part reaain in effect. If a part of this act is invalid in 

one or more of Its applications,. the part re•ains in effect 

in all valid applications that are severable from the 

Jnvel i d appl ica~ i"ons. 

Section z-o. E:ffective date. This act is effective on 

passage and approval• 

-Ehd-
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March 23, 1'::1!:33 

SENATE STANDING COMMITTEE REPORT 
(Business & Industry) 

That House Bill No. 685 be amended as follows: 

1. Page 4, line 2. 
Following: "businesses" 
Strike: Remainder of line 2 through "ARE" on line 3. 

2. Page 4, line 3. 
Following: "Montana" 
Strike: Remainder of line 3 through "Montana" on line 4. 

3. Page 6, line 14. 
Strike: "March" 
Insert: "January'' 

4. Page 16, line 12. 
Following: "11" 
Insert: "and 16 and 17" 
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STATEMENT OF INTENT 1 exaMinations currently in use in the exa~ination of banks 

z HOUSE Rill 685 2 and other such institutions. It is further the intention of 

3 House Select toseittee on Economic Develop•ent 3 the legislature that the rules autho~ized in the act be 

4 4 adopted in a timely fashion. 

5 - Statement of Intent Is required for House Bill 685 

6 becausa It grants rule~akJng authority to the Depart•ent of 

7 Commerce to implement the act. 

8 It is the intention of the legislature that the tax 

9 credits herein provided be applied only in the case of 

10 properly qualified invest•ents. It is therefore the 

11 intention of the legislature that the depart.ent of 

12 coM.erce 9 in •aklng rules to define a s•all business, use 

lJ whatever •eans necessary to arrive at a definition of s~ll 

1~ business which takes into account tne unique nature of 

15 Montana s~all business. It Is sl•ilarly the intention of the 

16 legislature that In the develop•ent of rules for 

17 certification and qualification of capital co•panies, the 

18 dep3rt~ent shall take Into account the capital needs of the 

}q state based upon such information made available to it on 

20 its own initiative and throuqh such h~arinqs as are 

21 necessary to achieve the purposes of ~he act. It Is further 

22 the intention of the leglslat~re that in deterMining such 

23 rules as are necessary to carry out the examination 

24 functions of the act• the department shall take into account 

25 commonly accepted principles of financial institution 

-2- R E F E R E N C E B I L L 
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HOUSE BILL NOo 685 

lNTROOUCEO BY HARPER• VAN VALKENBURG, TONE, 

VINCENT, FABREGA• CRIPPEN, KEMNIS 

BY REQUEST OF THE GOVERNOR"S OFFICE 

A BILL FOR AN ACT ENTITLED: "AN ACT PROMOTING THE 

AVAILABILITY AND INVESTMENT OF DEVELOPMENT CAPITAL IN 

HONTA~A THROUGH THE CREATION OF CAPITAL COMPANIES; PROVIDING 

TAX C~EDITS FOR INVESTMENT IN THE COMPANIES; PROVIDING 

OVERSIGHT ANO AUDITING REQUIRE11ENTS; PROVIDING THAT 

OFFERINGS OF THE COMPANIES ARE EXEMPT FROM SECURITIES 

REGIST~ATIDN; AND PROVIDING AN IMMEDIATE EFFECTIVE DAlEo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF >40NTANA: 

section 1. snort title. (This act] ~ay be cited as the 

•Montana Capital Co~any Act•. 

Section 2. Declaration of policy. (1) The legislature 

finds ~no declares that: 

(a} econoiAiC insecurity due to une,.ploy•ent is a 

serioJs menac@ to the health. safetyr and qeneral welfare of 

not only the affected people but of the people of the entire 

statei 

(b, involuntary uneMployment, with its resulting 

burde~ of indiqency, falls with crushinq force upon 

une•ployed workers and ulti•ately on the state itself in the 
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form of public assistance and unemploy•ent coapensation 

payMents; and 

(c) uneaployment causes a •lgration of Montana workers 

and f~mi1ies seekinq jobs and establishing ho•es elsewhere~ 

which deprives the state of Its •ost valuable resource, Its 

peopl~• and reduces the tax base of local governments, 

impairing their ability to provide basic services. 

(2) Ca) The legislature further finds that the best 

metho~ of combatinq unemployaent and protecting Montana 

against the loss of its people is by pro•otlng, stl•ulating. 

developing. rehabilitating, and revitalizing the business 

prosperity and econo•ic Melfare of the state and its 

citizens. 

(b) To acco•plish this goal. the legislature seeks to 

encourage the for11ation of venture and equity capital- in 

Montana for use in dfversifylng, strengthening, and 

~tabilizing the Montana econo.y by increasing Montana 

employ•ent and business opportunities while protecting the 

peoples• constitutional riqht to a clean and healthful 

enwfr~nment. 

(3) The legislature further finds that: 

(a) private investMent of venture ~nd equity capital 

in thF- Montana econo~ny will be ~mco•Jraged and promoted by 

111akin~ tax credits available to taxpayers investing in 

Hontao7 bu~+nesses ~fliAL-~U6EAUl~~; 

-2-
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(b) de.ands on st3te revenues restrict the financial 

ability of the state to •ake unlimited tax credits availabl~ 

for lnvest•ent purposes and require that the state place 

reaso,3ble liMits on the total aMount of tax credits to be 

Made awailable for Investment incentive; 

(c) establish•ent of a rational ta~ credit progra• 

which gives priority to invest•ents +ft-~he-a•~er-of-• .. e--+n 

""+e.,__.,h.,y--ere-eelllllt+i:ted lLC.Ae.ll!L..J;llll!611lf$ IN TH~E.B. 

lK-MU1C.~-l~El_6B~QU&L~l£Q will encourage prompt pr;vate 

inves~Ment in Montana businesses. 

Section 3. Purpose. (1) The puroose of [this act] ;s 

to pro-•o·te the devel op~~ent of the hu•an resources and the 

diversification of the econo•y of ~ontana. The venture 

capital generated by [this act} aust be used to encourage 

and a5sist the strengthening of the econo•y through Joanst 

equity investments, and 

purposes of developing 

Montana, rehabilitating 

other business transactions for 

new small bustness and industry In 

existing sMall business and 

industry, and stimulating and assisting in the expansion of 

small business activities that promote and maintain the 

econo~ic stability of the state by providing ~axi•u• 

opportunities for employ•ent Qf~H6HS and improving the 

standard of llvinq of the people of Montana. 

(ZI [This act] Is al~ed at: 

(a) increasing the availability of development capital 

-3- H8 685 
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In ">rder to encouraqe and assist in the creation, 

develop•ent, and expansion of SMall businessess:~Zf:RII 

aE~~~z£:£6£tklfl~z~6Mi:fE!z~Kft-6BE based ;n Hontana end 

e0ft~~~d-or-.ane~&e-hy-~e•+denes-8~-M$ft~ena; 

(b) aiding those businesses to which risk and equity 

financing are not readily or fully available through 

traditional sourcesa__l~LUQl~-I~SE_~U-6~&6IEQ_QI 

~Qafa-68D-Kl~&lllESI 

(c) developing• preserving, diversifying, expanding, 

and strengthening the agricultural, industrial, and business 

base o~ Montana's econo.y, particularly for those saall 

busin3sses utilizing the state•s technical, •anagerialt and 

res@BrCh resources In do•e~tlc and international aarkets; 

and 

(~) providing the residents of Montana with greater 

opportunities to invest and participate In the econo•ic 

develop•ent and potential of the state. 

Section 4. Definitions. As used in (this act]• unless 

the context requires otherwise, the following definitions 

appTy: 

(1) •Capital base• means equity capital or net worth. 

(2) •Certified Montana capital co•pany• •eans: 

(a) a development credit corporation cr~ated pu~suant 

to Title 32• chapter ~; or 

(OJ a profit or nonprofit entity organized and 

-It- HB 685 
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••lsting under ~he laws of Montana, created for the purpose 

of Making venture or risk capital available for qualified 

invest•en~s and that has been certified by the depart•ent• 

(3) •Oepartaent• ~ans the departaent of co .. erce 

provided for in Title 2, chapter IS, part 18• 

(~) •Montana business• ~ans a business which is 

located or principally based within Montana. 

15) •Qualified lnvestaent• means a debt or equity 

financing of or a purchase and leaseback financing of a 

Montana business that .eets both of the following criteria: 

(a) the business Is engaged In one or more of the 

following activities: 

(i) Manufacturing; 

(il) aqrlcultural, fishery. or forestry production and 

processinq; 

(iii) mineral produc~ion and processing. excep~ for 

conventional oil and gas exploration; 

(iv) recognized nonfossll for.s of energy generation as 

defined in 15-32-102(5); 

(Y} transportationi 

(vi, research and developMent of products or processes 

associated with any of the activities enumerated in (1, 

through (Y, abovei 

(vii, wholesale or retail distribution activities for 

which products produced in ~ontana comprise 50* or more of 

-5- fiB 685 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

n 

18 

19 

20 

21 

2Z 

23 

24 

25 

HB 01>85/03 

the gross sales receipts; 8ftd 

(viii) any activity conducted In the state for which 

50~ or aore of the gross receipts are derived from the sale 

of products or services outside Montana; and 

LU.l-liiiiiUSI!i._AtiQ 

(b) the business Is a small business as defined in 

rules adopted by the department. 

(6) •Qualified Montana capital co•pany• ..eans a 

certified ~ontana capital co•pany that has been designated a 

qualified capital company under the provisions of (section 

6] so that investors in the company eay receive the tax 

credits authorized In (section &]. 

Section 5. Certification of Montana capital companies. 

(lJ ~very 6 aonthst comaencin9 "~e~ JAHUA&I 1• 198~• or 3 

Months after rules are adopted to iaple.ent {this act]• 

whichever occurs first, the depart.ent shall certify Montana 

capit31 companies. A coMpany seeking to be certified as a 

Hont.ana capital co11pany 11ust 11ake written application to the 

departinent on forms provl ded by t:he department. The 

application must contain the lnfo~satlon required by 

[section 16] and such other information as the depart•ent 

requires. The application and certificate •ust specify the 

lev~l of capitalization that the company expects to qualify 

for t,~ taK credits provided for in [section 6)• 

(2} The application must shON that the appl icant•s 
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purpose is to encouraqe and assist in the creation• 

devel~p•entt and expansion of Montana-based businesses and 

to provide maxi•um opportunities for the employ•ent of 

~ontanans by •aking venture capital available to sound small 

Montana f I ras. 

(3t Certifiable applicants Include but are not limited 

to l~cal and co••unity development corporations, s~all 

business administration 503 corporations. and s~all business 

lnvest•ent coMpanies. 

(4) Certification is a prerequisite to and ~ust be 

co•pleted before seeking designati-on as a qual if led capital 

COMpany. 

Section 6. Designation of qualified Montana capital 

companies -- tax credit• (1) ewery-6--mon~hsy--eo .. eneTn~-6 

•e~~---af~eP--~~e--f+rs~--Se~e--eft--wh+eh--~fte--Sepe~~~~ 

e~~+f+e,-e-ft&ft~ane--eap+~e+--eomaeft1T--•he lUI depart•ent 

shall designate as qualified Montana capital co•panies those 

certified co•panles that have been ~rivately capitalized at 

a aini•u• level of szoo,ooo. A certified company seeking 

de:alg!lation as a qualified Montana capital co•pany •u~t •ake 

Nritten application to the depar~ent on foras provided by 

the :!epartaent. The application laUS.t conta-in the 

InforMation required by fsection 161 and such other 

infor•ation as the departMent requires. ~he--ep~+TeetTon 

lltt~~--be--eeefMIIfUIPti-e-8-hy-e-.beftd-sttf-He-ren~-'t&-e:eyer-•fte-eo~ 
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of-~ny-pe"•~•y-'t~s~-eoa~d-be-esses$ed-ander-fsee~+Oft--~t~ti• 

(2) The total amount of tax credits authorized for a. 

sinql& qualified co•pany may not exceed ~he--eo•pany&s 

~r+•a~e--ee~~a~+re~n--or SlTS,OOOy-wh+ehewer-+s-+ess. Jn 

the event the capitalization of the co•pany is later 

incre3sed, the co~pany •ay apply for authorization of 

additional tax credits within the foregoing limitation. The 

total credits authorized for all co.panles May not exceed a 

total of Sl million prior to June 30• 1985· The total 

credits authorized for all companies between July 1, 198~, 

and June 30• 1981 9 May not exceed Sl •lllion plus any 

portion of the Sl million available for authorization before 

June 30, 19851 that Is allocated to qualified co•panies. The 

credits shall be allocated to qualified co•panies In the 

order that completed applications for designation as 

qualified capital co•panies a¥e received by the department• 

and t,e departMent shall certify to each such coMpany its 

dpprO?riate allocation. 

(3) Inv~stors fn a qualified Hontana capital co•pany 

are e~tltled to the tax credits provided for in subsection 

(4). Funds invested in a certified coepany prior to 

desiglation as a qualified Montana capital co•pany aayt at 

the discretion of the investor, be placed in an escrow 

accou~t In a Montana financial institution pending 

designation of the company as a qualified Montana capital 
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co•p.nr• 

(•) Subject to the provisions of subsection (ZJ• an 

individual, s~all business corporation. partnership 9 or 

corpor3te taxpayer who aakes a capital invest•ent in a 

qualified Montana capital co•pany is entitled to a tax 

credit equal to 25* o~ the fnvest•ent, up to a aaxl•u~ 

credit of $25,000 per taxpayer. The credit •ay be taken 

against the tax liability laposed on the investor pursuant 

to Title 15, chapter 30 or 31. The credit for invest.ents 

by a ••all business corporation electing to be taxed under 

15-31-202 or a partnership •ay be clai•ed by the ••all 

business corporation shareholders or the partners. 

(~) The tax credit allowed under subsection (~) is to 

be credited against the taxpayer's incoae tax 1 iability for 

the taxable year in which the invest8ent in a qualified 

Montana capital coMpany is made. If the amount of the tax 

credit •~ceeds the taxpayer•s tax liability for the taxable 

year, the a•ount of the credit which exceeds the tax 

liability ~ay be carried baek or carried for•ard in 

accordance with the provisions of section ~6(b) of the 

Internal Revenue Code of 1q5~, as amended. 

C6) The tax credit provided for in this section is 

availaole only to those taxpa1ers who invest in a qualified 

Honta~a capital company within 5 years of [the effective 

date ~f this act]. 
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Section 7. Unused investMents eo•pany penalty. (1) 

If the aMount invested by a taxpayer in a qualified Montana 

capital company is not used by the company ¥or qualified 

InvestMents as provided in subsection (2)t the taxpayer is 

not subject to a recapture provision for any tax credit 

claimed by hiM but the co•pany is subject to the penalty 

provided for In subsection (4). 

(2] A qualified Montana capital company receiving 

invest•ents for ~hieh a taxpayer has applied and received a 

tax credit •ust use its capital base to make qualified 

invest~ents according to the following schedule: 

ta) at least 30t of its capital base within 3 years of 

the date on which ~ew-c~ed+~s-w~e-eer~+f+ed-es-e++Gce~d-~e 

ehe--~o.pe"y--fo~--+ftvesemene Iij£--'£&IlFIEP CQM~~ 

Df~l~AIEQ_A~A-QU&LlflEU-~AeliAL-~Hf~D~E DEPAR1HfUI; 

tb) at l~ast 50% of its capital base within 4 years of 

the d~te on which -te,..-ereflt-'t:s-were-eef'~+t+ed-e-s-e++eeeot-ed-~e 

ehe---e&M~ofty--fo~--+ftvesement ~~~-'f&IIEIEQ ~~X--~ 

DE~l~!Ifn-A~A-QUALlflEP-~Ae!IAL-'O~fAHX-D!-lUE_DffA&IHftil; 

dfld 

(c) at least 70~ of its capital base within 5 years of 

the dJte on which ~8x-ered+~~-we~e-eer~+~fe~-ns-et+eea~e~-~e 

~he--•ompeny--fer--+nve~eeen~ Id~-L~&IlfLEU--'DHfA~---»AS 

D~~l~~6l~D-A~-A-QU6LlflED-kAfliAL-LDHEA~l-R!-ltlf_PifA&IHEtil• 

(3) Follo,.inq each annual exaMination, the 
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co•missloner of financial institutions shall notify the 

departMent of revenue of any co•panies that are not in 

co~pliance wit:h this section. 

r•) A qualified Montana capital co•pany that falls to 

make qual• fied inve-st.ents pursuant to sub sect I on f2) shall 

pay to the department of revenue a penalty equal to all of 

the tax credits allowed to the taxpayers investing in that 

coapa~y dur•ng that tiMe period, with Interest at 1~ a •onth 

fro• the date the tax credits were-certified as allocated to 

the q~allfied Montana capital co~panr• ItlE_-DEPARIKEHI__Qf 

&£XEIUf--~&X--&aalf _ _ltiE PEHALIX__lf__ItlE__CAPIJA! COMPANY 

Uilii.Ul:IU--&£A.:iUti6JIU......c.&IIU.....EIHL...Il:IL....EUI.IIlf- ID MUf 

WAL1EU11--ltill!UmltU-I!IIIUili!IL...IO-SllD.:ifUlQIL I Z I ANQ Il:IAI 

Il:lf_fA l.LUBLIIAS..Ii!li-DilL-lll-..llfliUU--II!li--IJ:If_ P AB I DE IHE 

tDK!AIXa The depart.ent of revPnue shall deposit any aMount 

received under this subsection to the credit of the state 

general fund. 

Section e. Investment reporting and recordkeeping. (1) 

Each qualified Montana capital co•pany shall report to the 

departMent on a quarterly basis: 

(a) the name of each Investor in the qualified Montana 

capital company ~ho has applied for a tax credit; 

(b) the amount of each investor·•s lnvestmenti and 

(C) the a.uunt of the tax credit allowed to the 

inves~or and the date on which the investment was aade. 
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(2) The depart.ent shall provide the infor•atioo 

contained in subsection (1) to the depart•ent of ~evenue on 

a quarterly basis. 

(3) The departMent shall provide each Inves-tor in a 

qualified Montana capital coMpany with a certi f icat.e 

authorizing ~he tax credit, and the certificate shall be 

subMitt@d with each tax return requesting a credit under 

[section 6]. 

(41 Each qualified Montana capital co•pany shall 

report to the depart•ent on a quarterly basis all qualified 

invest•ents that the CoMpany has •ade. The ~epart•ent shall 

share the iAfor•ation with the depart.ent of revenue, •n 

order that the provisions of [section 7] •ay be coaplied 

with. 

Section 9. Restriction on invest•ent. No more than 50~ 

of the eap+~•+---~e--e~--e-Mon~ana-eep+~e+-eo8pB"Y EQULI% 

BAlSE~-BX-A~KIAtiA-'AfLIAL_kQBPANY Utillf&-ll~l.:i-&tiJ •ay be 

invested in 1ny one Montana business, and no ~ore than Z5% 

of the total funds raised for which tax credits were ctai•ed 

P'Jrsu"lnt to the invest~nent cre-dit provisions of [this act] 

may b~ invested in any one Montana business. 

Section 10. Conf11ct of interest. (1) The dlrec~or of 

the department, the coMmissioner of financial Institutions• 

or ~ bank exa~iner -ay not have a monetary interest in or be 

a borrower from any ~ontana capital co•pany, either dire-ctly 
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or indirectly. 

4Z) A •e•ber of the invest~nt co .. ittee of a Montana 

capital co•pany who has an interest In a venture that co•es 

befor~ the co•~lttee for a vote shall disclose such interest 

and abstain fro• voting on lnvest .. nt in the venture. 

Section 11. Legislative review and oversight. The 

department shall report on an annual basis to the revenue 

oversight co•alttee of the legislature concerning Montana 

capital companies. 

section 1Z. Exa•ination. (1) At least once a year the 

bank examiners of the depart•ent of co•aerce shall examine 

the books and affairs of each Montana capital coepany. The 

exa•ination cust address the Methods of operation and 

conduct of the business of the Montana capital company to 

deteraine if the co•pany is abiding by the purposes of [this 

act] ~nd that the funds received by the company have been 

invested within the tl.e li~its required for a qualified 

Mon~ana capital co•pany in (section 7]. 

(2) The department of co.merce •ay examine under oath 

any of the officers, directors, aqentst employees. or 

investors ·at a ~ontana capital co•pany regarding the affairs 

and business of the company. The department of co.merce •ay 

issue subpoenas and ad•inister o~ths. Refusal to obey such a 

subpo~na may at once be reported to the district court of 

the district in which the company is located, and the court 
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shall enforce obedience to the subpoena In the Manner 

provi1ed by law. 

(3) The cost of the annual review •ust be paid by each 

Montana capital coapany in accordance with reasonable fees 

assessed by the depa~tment. 

Section 13. Decertification. fl) lf the exaMination 

conducted pursuant to [section 12] discloses that a Montana 

capital company is not in co•pliance with the provisions of 

[this act]t the departaent of co.merce •ay exercise any of 

the p~wers with regard to bank5 granted In Title 32, chapter 

1• part s. and May seize the assets of the co•pany and 

liquidate It. ,W_ll:lf-UE!II-Df..J.lQUIDAIIQII DLII:IE-A.uilh 

Atil_e~~ALil-IatD~EC-fU&SUl!II_ID--~~IIQB__l__DE __ IU~--AtiJ 

~HALL-nE-ltitLUDED-lti_IUf-t~-ID-Bf~ 

(Z) If in the discretion of the department of co.me~ce 

the action allowed under subsection (1) is not required to 

protect the comp~ny•s investorst the department of commerce 

say ~lace the company on notice that it will lose its 

certification as a Montana capital co•pany within a 

specified period of time If the company does not come into 

compliance with the provisions of (this act]. 

(3) As long as the department acts in good faith, the 

dep~rtment and its e~ployees and agents may not be held 

civilly or criminally liable or liable upon their official 

bon~s for action taken under this section or for any failure 
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to act under i~. 

Section 1~. Application of securities law. In lieu of 

regrStratfo'n under Title 3o-, chapter 10, a Montana capital 

co11pany llay file all disclosure d-ocuments, along with a 

con'Sent to service· of process, with the state securftle·s 

COMMissioner. The coaaissiOner •ay not charge a fee for 

such filing or deposit. 

Sect·;on· 15. S'tate liabJl'i1:y dfsclailu!d. The state of 

Montana May not be held liable for any daMages to an 

investor in a Montana capital coapany that fails to become 

designated as a certified or qualified Montana capital 

cDtlpany. 

Section 16. Application require•ents. A co•pany 

applying to beco•e either a certified or qualified Montana 

capital coAtpany shall Include In its application evidence 

that it has disclosed or will disclose to all investors the 

toll o•l ng: 

(1) the condition that a tax credit is not available 

for investMent In a 

designated a qualified 

investor has received 

fro• the departMent; 

co•pany until the co•pany has been 

Montana capital co•pany and the 

a certificate approving the credit 

(2) ~he-~er•s-&ft~-eeftd~reft~-~de~-wn+e~-e-ee•peny-~ay 

be-~~+•~-~e~gne~•eft-e~-e-qae++•+e~-~oft~e"e-e~+~e~-ee•~eny 

~-kDMD1IlON_IU6I-A-I6l-'B£Ull_WlLL-NOL.~-eADE--'X&lLAaLf 
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UNilL--IHE--QD~fA~X-&AlSEl-6L.Lf6SI_lzg~_l«-Lle116L&-Aaa 

HAS-6EEN_OfSIGNliED-6_QU6LlflfO __ ,AelJAL __ ~£ANla and the 

limits on tax credits that •ay be authorized; and 

f3, the fact that the state of Montana is no~ liable 

for da•ages in accordance with [section 15]. 

Section 17. Ruleaaking. The depart•ent May adopt rules 

to implement the provisions of [this act]• 

Section ta. Coordination. (I) If either House Bill ~o. 

100 or ____ Bill No. ____ [LC 11~8]• including the sections 

of those ~ills creating the Montana econo•ic develop.ant 

boa~d, is passed and approved, all references to •the 

departmen~ of commerce• in sections 4 through 11~~ 

of this act are changed to •the Montana economic develop•ent 

board•. 

(2) If section 17 of House Bill No. 100 is passed and 

approvedt •the ca..lttee• referred to in section 11 of this 

act is changed to •the economic developMent oversight 

comMittee•. 

Section 19. Severability. If a part of this act is 

invalij, all valid oarts that are severable from the invalid 

part reaaln in effect. If a part o£ this act is invalid in 

one or more of its applications, the part remains in effect 

In all valid applications that are severable froe the 

invalid ap~lications. 

S~ction zo. Effective date. This act is effective on 
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