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~ BILL NO« _&1__/_

INTRODJCED AY [ _,ﬂgz%

A BILL FQR AN ACT ENTITLED: ™AN ACT TO GENFRALLY REVISE THE

PRUVISIONS RELATING TC THE TAXATION OF SMALL BUSINESS
CORPIRATIONS; AMENDING SECTIONS 15-31-201s 15-31-202y
15-31-20%5y AND 15-31-20T, MCA; REPEALING SECTION 15-31-20C6y

MCA: A4D PROVIDING AN APPLICABILITY ODATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 15-31-201y MCAs i3 amended to read:

"]15-31-20:« Definitionse {1} For purposes of this

party tna term *small business corporation™ means a
corporation doing bpusiness in  Montana and which does not
jtaye:

{a) more than 18 35 shareholders;

{») as a sharehclder a person (other than an estate
and other than a trust described in 15-31-207) who is not an
indiviaual;

{2y a nonresident alien 45 a shareholder; and

(1) more than one cldass of stocke

{2y For purposes of this party the term nglecting
small susiness corporation® meanse wWith respect to any
taxaple yeary a small business corporatian which has made an

election under this part in effect for such taxable yeares
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{3)y__for__purposes _of _this_ _parts _the__term Zestate”
iogludes_the_estate of an_icdividual under Title 11 __of_ _the
United_States (ode_fdankruptcyls™

Section 2. Section 15-~31-~202y MCA» is amended to read:

%]15-31-2G2. £lection by small busSiness corporation.
{1} Except as prouvided in subsection 6% (Il+ any small
business corporation may electy in accordance with the
provisions of this sectiony, not to be subject to the taxes
inpnsed hy this chapters Suen An election sheld-be upder
this. scction_ ig valid only if eonsemnted-to--by all persons
who arsz sharehclgers in such corporation on_ghe_day on_which
the__election._is__made_  _consent _to__the__.electiqpne Fhe apn
election ynder ihis_section is effectives for _the taxabhle
year _of .the corporatign__foc which.it is_made.and for all
sugcreding_toxable _years. of the corporation _untjl.  such
election_is_terminated under subsection_ (4) or (31a.

tay-—on——~ehe--First——day--of-the-first-tanapte-year-for
whien-sdeh-etection-rs-effectiveyr-if-such-cteceion--iv--made
on-ar-pefore-such—first—dayy-er

fht-—on-~che--day-on-which-the-etection-+2-madey-rf-the
electton-ta-made-after-such~-f+rac-days

12)__(2) an_election_under.subsection (1) may..be. .wade
py_2_s5pall_business_ceorparation for.any. taxable_yeaci

fid__et_ acy tipe_during the preceding taxaple yeari or

(iil.at _apy time during__the__taxable_ _year..or_.ono. . Qr
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nefere__the__iitp._day _of _the_third soenth_of_the following
Laxakle ysars

{e)l__An_glecticn__must. be. _ireated _as..made  for _the
following_saxable year if:

Li)._an_ election. uoder subsection fl)_js-mage_for_any
taxable_yesar during such_year.or oo qr before_the. 13%h. _day
nt_tﬁa_tuicd_nqn;h,ni_:be.fglluuiug-saxanle_xeazz*ann;

LAl_.on_.ope_ _or _more days ion-sughb taxable_ year befoce
the_day.on.which the_electiopn_was.made the__corpgration..did
pot_mopt the requirements of 15=31=201(1)i_or

{dl__qoe__ocr._more of the psrsgas wbo_ beld astock io.the
corperation_gduring.such_taxahle year._2od before the eleciion
was-m2de_did not_consent to the.electioni gr

fii) _(A) o small business corporation wakes.an election
upgec subssection (1) for any. taxable yeari_aand

(2l__such_electica_js_made_after the 15th._day._of. . the
thitg _acoth of the_taxable year._Qr oo or begfoere the last day
af _suco_taxable yearas

+2¥(3) IF a small business carporation makes an
election under subsection (1l). then:

(a) with respect to the taxable years of the
corporation for which such election Iis in effecty such
corporation is not subject to the taxes impaosed by this
chaptery andy with respect to such taxable years and all

succeading taxable years, the provisions of this part appiy
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to sucn corporation; and
{o) with respect to the taxable years of a sharehoider
of such corporation in which ar with which tne taxable years
of the corporation for which such election is in effect and.
the orovisions of this part apply to such sharehclaersy and
with respect ta such taxablza years and all  succeeging
taxable vyearsy the provisions of this part apply to such
sharenoldere
{34-~An—etection-onder-subsection-{ir-may-bhe-made-by-—a
amn%%--hus+ness—eerperaf+en-For-aﬂy—taneb%e-yee'*at-anr-e+me
during-the-first-month-of-such—taxebie-year-or-at-—any-—time
durina-~-the--month~preceding-sneh-first-monthr—S5ach~etection
muayt-be-pade-ipn-sccordance-—pwith--rotes-—-ppreseribed-~by-~tne
department-of-revennes
f4)--An-—etection-under-subsection-t¥-+9-effective-for
the-taxapte~year-af-the-corporation~for-which-it-is-made-and
for~=¥%~suceeed+nu-texeﬁ%e-rear:*af-ehe--eorperetien--uniess
tt--is--terminatedy-—with--respece-te-any-such-taxsbte-yeeory
anaer-subscction~t5)w
t53-—toi-ti+I-An-etection-under-subseetion-¢ti¥-mode-by-n
smati-ousiness-ecorporascian-terminates-if-any-person-who--was
net--a=--shareholgepr——in--sach-corporation-at-the-time-of-the
inteint-etection-under-subsection-¢tty~supnsequentiy-beconuvs-a
sharshstder-in-such-corporatron-and—affirmatively-refuses-in

accordance-+with-+rutes--presertbhed--by--the-~deparem r  -¢ea
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esnsent~-to-such-atlectran-on-ar-bafore—the-S8th-day-on-which
ne-Acquires-the-stocks
tity-if-the-person-acquiring-the-stotk-+3-the—estave-of
a--deendemty-~che-—period-—onder-—subseetion—~¢tSitaréty--for
affirnativelry-refusing-to-cansent-to-the-etectron-expires-on
the-~58th~—day——aftar——whichavar-«~gf--the--fottowing--+s—tihe
eartirre
tay-~the-day-on-whiteh-the-execator-or-adminirsesator——of
the-estate-~quatifiest-or
ta)——the---}ast-—-day---af~-the--taxsble--year-—of-—the
ecordorationy-tR-whten-the-decedent-dieds
ti+tiy-Any-termination-ef-an-election--under~-subsection
iSttare+ry-py-reasan-of-the-affirmative-refusat-of-ony-person
ta-~consent-—to-—suen--etection~is-effective-for-the-taxabte
yrar-of-the-corporstion--in--which--suech--person--becomes--»
sharekotder-—in--tne--corporation--and--for--ati-—suceeeding
taxanie—years-of-the-corporatione
fb*--An—e}oetian-under*:ubseet+on-ft+-made-By-—e-—sna}}
Business--corporation--may-—be-revokad-by-+e-for—any-tanabte
year-after—the-first-taxabte-ycer-for-whien-the-etection--+2
effect+ve1--kﬂ—-e¥eet+en—-nay-oé-revoked-on+7—+F-a¥+—persons
nho-are-ahareha%uers-+n—the—ee}pofut+en-oﬂ—the—dar-os--wh+eh
tha---reyocatinn--ia-—mage-—consent-—to--the--revocastions--%
revoention-dnder—this-paragruph-te-effectives

t+y--for-the-taxnple-year-in-which-madey-if-made-pefore

5=

10

11

13
14
15
i6
17
8
19
20
21
e2
<3
24

25

LC 0984,01

the~e¥sse-of-the-first-month-of-soch-taxabte-yeart
¢ity-for-the-texablte-year-foltowing-tne-taxabte-year-i+n
whien-magey-+f-made-after-the-ciose-of~sach-firse-—monthy-and
for-ati-sgcceeding-—taxabie-years-of--the--corporations-~5Sueh
revoention-—-mast-be-made-in-2ecordance-with~raotes-preseribed
by-tha-deparementes
teyr~+An-election-onder-subsection-{iy-made-by-—a~~wmatt
business-corperation-terminates-vf-the-corporation-ceasea—te
meet--the-—definteion-of-a-smati-business-corporation-at-any
time-afeter-eteetion—is-effective-under—subsaetion-{ti}v
fd}--Such-terminatiton-+s-effective-for-the-taxable-year
of-the-zerparation-in-which-the-corperation—eeases-to--be—--a
smati--bosinessr-—-corporation--and-for-ali-succeading-tanabte
yraprs-of-the-eorparations
L4)__(al_Ao__elecrion__under _subsection _f1) _may___ne
Lerpinated by revocakions
(b)__4n__sglection__may__be revoked_only_ if_shareholders
nolding_mece_tban.eoe-balf of the shares__of _steck _of _the
corperation_.on._the__day__on._Wbich_ _ibe _revocatien_is_mads
c20sent._to_the revocations
tel _£xcept_as_urovided_io subsecrion (43{dli
{i)__a.revocazion_ pade_during the faxable year.cer_on.or
pators_the 15th day. of the tbicd. mopth of_the_following year
is_effecpive oo the first day. of such taxabls_yeari_angd

fii).a_revogation_made _duriag__the_ _taxable _year _but

-5-
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after _sugh. _13th. _day _is effective on the first day of the
following. taxaple years

Ld1__lﬁ-zne-:axgcatiou_iuesitiea_a,datg_fn:_.ngxnsétlnn
that_is oo or. after the day oo which the.rzvogqgtion is_mades
the _revocaticn. is__effective_ gn__and _after__the__data so
specifieds -

(e)l. Apy_ceyocation_under this.subsection_@ust_be_ . made
in_ascordance with rules presccibed by the departmentas

131__la) at__any_ _time on_or aftec.the ficst.day gf the
first tagable year for which_fthe corporatign_is_an_ _electing
small_ _busingss.corporations the glection gust be terminated
if_-:he__cuLnnta:inn__ceésea_-Lg__,be-__a___ﬁnﬂll___nuslneis
corperaticns

ibl__aoy _ . terminatigo. _under .. _subsection__[5)fa)__is
effective go_ond_after the date of cessationa

(q)}_ _hotwitbstaonding.a_-tecminating eyents a_corparation
wust be freatled._s8s__cootiouing _to _be _an__electing _small
business__corporation. . during-_the perjod _specificd Py the
depactaent if:

{a)__ao. election.. under __subsection __(1)___hy___aoy
corporation. Has.tecminated. under subsectigo (3)3

ibl._tbe. gepartment determines that the termigarion. was
inadyeriaents

{c)__within_a_reasonaele_period of time after discovery

of _the event resvltipg in_tbe terminatians steps were taken

-7~

Lo
11
12
13
14
15
16
17
18
19
c?
21
22
23

24

LC 0984701

g0 _that_the _corporation. . is__gnce__more__a_-small__busingss
corporationi-_and

fd}. _the __corparation.._aond..gach._REerSon.__wh2__gai_.Q
shareholder of the_corporation at_any time during the gegigd
specified pucsuant to this subsection _agree__to._make__auch
adjustwentss __consistent  _with.__tpe.__ireat;sot . _of . the
corperaticg.2s_an_electing_small. _ busipess__carporations . .as
may._Pe__requiced . by _the _departoent _wiitb_respect to sugh
2L inda

fbiill If o small business corporation has made an
alection wunder subsection (1) and if such election has been
terminated er-reveked under subsection [41_prC (5)r soem  Lhe
corperation end Qp any successor corporation ere j3 not
eligihle to make an election under subsection (1) for any
taxable vyear oarior to its fifth taxable year whi#en that
begins after the first taxable year for which such
termination er-revceatton is effective unless the department
consants to such election.

¢#4(8) Fhis Ao election undec_subsection (1) is not
effective unless the corporate net income or 1loss of such
electing small__busioess corporation is included in the
stockiolders' adjusted gross income as defined in 15-30-11%
in_accordaoce with rules _prescribed by the departments

+83(9) FEvery electing small__busingss corporation is

required to pay the ainimum fee of $10 requirea oy

-f-
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15-31-204e"
S2ction 3. Section 15-31-2065, MCAy is amended to read:
n16-31-205. tock owned by husband and wife. For
purposcs of 15-31-201(1l)({a}y seeek a_husbaod _and_ _wife _and
their__estate snall be treated as swned-by one shareholder
nhep-rt4
tty--ts-commintty-property-of-a-husband--and--wife--for
th=—-income--from--wh+ch-—-+a-—community——incomed - —under--the
apnticablie-community-property-few-of-as-statet
fE}-—+s—he+d‘by-e-hu3band—and—éffe--os--jo+nt-—eenantsv
tenanta-py-the-entirretyy -ar-tenanta-in-comment
t3y~-wasy--en--the--date--of--death--cf-o-spoasteyr-stock
deserined—in-sabaestion-titi-or-{23-asnd-+svy-by-resson~of-sueh
deatpy -heid-by-the-estare-of-the——~deceased--sponse-—and--the
survryrag--spoase-—or-—hy--the-—estates--of-poth-spodses—{thy
resson-of-thetr--deaths--on--tne-~some--datey-—¢n--the~~-same
proportton~as-hetd-by-the-spodsesr-before-sach-deathi-or
tay--wasy—-on--the-~date--—of--the--death-of-a-surviving
spousey-stock-deseribed-+ta-sabsection—-{33-and-+rsy-by-~reasen
pf-=stch--deatny-—neid-by-the-estates-of-hoath-apouses~in-the
same-2roportion-as-hetd-by-the~-spouses—before-cheir—deatha.
Section 4. Section 15-31-20T,y MCAs is amended to read:
“4}15-31-2CT7« Certain trusts permitted as sharenclders.
For ourposes of  1%-31-24Ul{1l)s tne following trusts may be

sharehstderss:
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(LY a trust a1l of which is treated as owned by the
grantor under sections 671 tarough 678 of the Internal
Revenue Codeta_Juch a. frust_pay.ceatinue tg be a_sharsheldsr
for_ o0 days_after the.deatt of the grantor_uanless_the _frust
is..includable _in_the gross_estate of the gractors_io_which
case_the_irust _may_canzioue o be a_sharehelder for a Z-year
p2riods_The granter_or. the_ graotor's estate _is__treated _as
the_ _shaceholder__in._ghe.__case of a trust described _in_this
sMbksecLians

(2) a trust created primarily to exercise the voting
power of stock transferred to itys. Eagch.beceficiary of_a
Lrust. .described. . in . ihis_ .supsSsction _is. treated _as.___a
shargholaer_for purposes of 15-31-201(l1{als

{3) any trust with respect to stock transferred to it
pursyant to the terms of a willse but only for the 60-day
period beqinning on the day on which such stock is
transfarred to ite In the case of a trust described in this
subseztiong t2jv-cach-benefietary-of-the-+rust the_estate of
%he_ _tastator shally--fer--purposes--of-15=-33-201{ttytady be
Lreated as A sharenclder.”™

NEW_ SECLIGUNe Section Se Special rules with respect to
stock and debt. For purposes of 15-31-201(1){d}s the
folloning apply:

(L) A corporation w2y not be treated as having more

than one c€lass of stock selely because there are differences

-10=-
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in voting rights amsanc the shares of common stock.

(<) Straiqght debt may not be treated as a second class
of stocke For purpeoses of this subsectiones "straight debt®
means any written unconditional promise to pay on demands on
a specified datey 4 sum certain in money if:

(a) the interest rate and interest payment dates are
not contingent on profitses the borrower's discretions or
siailar factorss

{(p) there is no convertibilitys directly or
indiractlye into stock; and

(c) the creditor is an individualy an estatey or a
trust described in 15-31-207 and is not a nonresident alien.

(3) Federal treasury regulations as may he adapted
must be referred to for the nroper treatment of straight
debt for purposes of this part and for the coordination of
such treatment with other provisions of this title.

HEW_SECIIONs Section 6« Special rules for qualified
smali business corporation truste (1) & gualified trust must
pne treated as a trust described in 15-31-2C07(1)s and the
beneficiary of such trust must be treated as tha owner of
that bartion of the trust which consists of stock in a small
business corporation if the peneficiary makes the election
in sudsection (2. A trust is a "qualified trust® for
purposas of this part if:

{a) it owns stock in one or more electing small

—11_
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businsss corporations;

{o) all of the income of which is distributed or
requirad to be distributed currently to one individual who
is a citizen or resident of the United States; and

fc) its terms reguire that:

(i} during the life of the current income beneficiary
there may be only one income beneficiary of the trust;

{ii) any corpus distributed during the tlife of the
current income beneficiary in the trust may be distributed
onty to such beneficiarv;

fii i) the income interest of the current income
beneficiary of tne trust terminates on the earlier of such
beneficiary®s aeath or the termination of the trust; and

(iv) upon the termination of the trust during the life
of the current income peneficiarys tne trust distributes all
of its 3ssets to such Leneficiarye

(¢) A beneficiary of a qualified trust or his Tlega!l
represantative may elect to have this section apply by
making an electiorn in such manners in such forms and at such
time as the department may prescribe. An election hnder this
subsection must be made senarately witn respect to each
elacting swall business corporation the stock of which is
held Sy the truste If there 1is an election wunder this
subsection by any beneficiaryy each successive beneficiary

must se treated as having made the election unless such

-12-
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peneficiary affirmatively refuses to consent to such
election In such form and at such time as the department may
orascribes

{3) An election made under subsecticon {(2) may not be
revoksd without the consent of the departmente

(4) An election under subsection (2} may be effective
up tao 69 days before the date of the elections

(5) If a aualifiad trust ceases to meet any
raguirement under subsection {1}y this section does not
anply to such trust as of the date it ceases to meet such
regquirement.

MEM_SECTIONa Section T. Repealers Section 15-31-206,
MCas i35 repealed.

MEW_SECIION. Section Ba. Codification instructions
Sections 5 and & are intended to be cadified as an integral
part Hf Title 159 chapter 31y part 2, and the provisions of
Title ;5, chapter 31, part 2+ apply to sections 5 and ée

SEW_SECTIONs Section %« Applicability dates This act

applizs to taxabl= years beqinning after December 31y 1982.

-13=-



STATE OF MONTANA

22-8
REQUEST NO. 3 ]

FISCAL NOTE
. Form BD-15

in compliance with a written request received February 7, ,19 83

, there is hereby submitted a Fiscal Note
for House Bill 621

pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated {MCA)}.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 621 generally revises the provisions relating to the taxation of small
business corporations; and provides an applicability date.

FISCAL IMPACT:

If a significant number of regular corporations convert to small business status, a
revenue loss could occur. Also, if the multistate corporations with fewer than 35
shareholders are eligible to claim the investment tax credit, there could be a
potentially significant decrease in corporation license tax revenues. The magnitude
of the fiscal impact cannot be estimated for the biennium.

FISCAL IMPACT 11:CC/1

@MD\MJW—«

BUDGET DIRECTOR

Office of Budget and Program Planning
Date: 2. -\ 0 - gJ
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Approved by committee
on Taxation

. BILL NO« M_

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE

PROVISIONS RELATING TO THE TAXATION OF SMALL BUSINESS
CORPURATIONS; AMENDING SECTIONS 15-33-20ly 15-31-202,
15-31-2059 AND 15-31-207, MCA; REPEALING SECTION 15-31-206s

MCA; AND PROVIDING AN APPLICABILITY DATE.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z
Section 1. Section 15-31-201y MCAe is amended to read:
"15-31-201. Definitionsasa (1) For purposes of this

party the term "small business corporation™ means a

corporation doing business in Montana and which doas not

have:

(a) more than ¥® 35 shareholders;

{b}) as a shareholdar a person {other than an estate
and other than a trust described in 15-31-207) who Is not an
individual;

{c) a nonresident alien as a shareholder; and

{d) more than one class of stocke.

(2} For purposes of this party the term "electing
small business corporation® meanss with resgpect to any
taxable years a small business corporation which has made an

election under this part In effect for such taxable years
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(ii__Eor_ _purposes..of  _this__parta. . the _term %estatel
includes_the_estate of an_individual undec.Title 11l . of._.ihe
United _States_Code (Bapkruphcyla”™

Section 2. 5Section 15-31-202y MCAy |s amended to read:

"15-31-202« Election by small business corporations
{1) Except as provided in subsection 6% (I)e any small
business corporation may electy in accordance with the
provisions of this sectionsy not to be subject to the taxes
imposed by this chapters Sueh Ag election sha¥i-be ypder
this_spetion_is valid only If esnsented-to--by all persons
who are shareholders in such corporation gn_the _day on_which
the__election _is_._made._consent__to _the__election. Fhe 4n
election under fhis_section is effectives for _the.  taxahble
year_.of . the _corpoeration. for which.it is.made.and for all
succeeding taxable__years._pf__tbDe__corporation. _uokil._such
election is termicated undec_subsection (%) or (5)la

tay--on——the--first-—day--of-the-first-taxabte-year-for
which-such-etection-is-effectivey-+F-such-ctection--is-—nade
on~or-pefore~sach-firest-dayt-or

thy-—on~—the--day-on~-which—-the-etectton-tz-madey-if-the
etection-ts-made-ofter-sueh—firat—days

t2)_(a) An_election under.subsection_[l).may_ _be. .gade
by _a small_business corperatioo _for_apy.taxable ysarsi

{i)__at__any_ time during the.preceding taxable ygaci.gc

{ii)_at_any_time during  the _taxahle _year..or__on._or
2. SECOND
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pefore. _the _lith _day .of_ _the_ third msonth_of the following
taxable. years

{b}__Ap-election. must_ be. treated__as._made__for. tbe
follawing_taxable year if:

tir__an..election_ _under_subsection (1) lis_sade_for_any
taxable_ yeor_dyring such_year ofr on or.before the _15th _day
of tpe_third_menth of fhe following taxahle. yeari_aod:

LA)_.on__one _or. mere_days. io.such taxable_year hefore
the _day on which the election was-wade_the_ _cocporation .did
aot. meet_ the.requirements of 15-31-20Q1(1)i_or

{B)__ooe_ _gr _more of the parsons who held stock.in_the
secreration_ during-such_taxable_year_aopd.before the glection
was.made.did_nat_consept to the electioni_Qr

$ii)-(A).a_small business_corporation wdkes.an.election
uader_subsection_Ll).for.any.taxable yeari._and

iB)__such election is made after_the l3tb. _day. .cf _the
third wonth.gf the taxable year or on.pr_hefoere the last day
of _such.taxable. yealas

t2¥L(3) 1If a small business corporation makes an
election under subsection (1)s then:

{a}) with respect to the taxable years of the
corporation for which $Such election is in effecty such
carporation is not subject to the taxes imposed by this
chapters andey with respect to such taxable years and all

succesding taxable years, the provisions of this part apply
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to suth corperation;i and
(b} with respect to the taxable years of a shareholder
of such corporation in which or with which tne taxable years
of the corporation for which such election is in effect end,
the orovisions of this part apply to such sharehnldery 2nd
with respect to such taxable vyears and all succeeding
taxable yearse the provisions of this part apply to such
sharenolder.
t3y--an-etectton—dander-subsection-{tiy-may-bhe-made-by--a
smali--husiness-ecosrporation-for-any-taxable-year-at-any-time
douring-the-first-month-of-soch-taxabie-yeap-opr-at--any-—time
daring--the--month-preceding-sueh—firse-monthv-Such-electton
agst-be-mede-in-acecordance--with-—-reles--preseribed--by—-the
departpent-of-revenues
t43-—-An-~-etection-uader-subsection-¢t1y-+a-effeative-for
the-taxable~year-of-the-corparation-fer-which-+t-fs-made-and
for-att-suceteeding-toxabie-years-of-the--corporetron-—untess
rt-=t3--terminatedy--with--respect-to-any-such-taxabie-yeary
uander-sobsection~{5}vw
£5¥--tas-tiy-An-etection-under-subsesrion-tiy-made-py~a
smali-business-corperation-terminttes—if-any~-person-nho--nas
Aot-—a--sharthotder--in--such-corporntion-at-the—tima-af-the
tnietvat~etection-under-subsectiron-{ttr-supsequentiy-becones-a
sharchoider-in-saeh-corparation-and-sff+rmatively-refuses—+n

accordance--nith--rotes--preseriped--by——the--dapartsent--eo
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eensent--to-such~etection-on—or-before-—the-60th-day-on-which
he-acquires—the-stotks
t+#y-Ef-the-person-acquiring-the-stoek—+s-the-estata-of
a--decsdenty-~the--period--under—-subseetisn-~¢t53tartiy--for
affirmativety-refasing-teo-consent-to-the-etection—expires—on
the--59th--day--after--whichever-—of--the--fottoning——io—the
eartiert
tAy--the-day-sn-which-the-executor-or-agninistrator~—-of
the-estate—-gqant+Ffiesr-or
t83--the---tast---day-~-of-—the--taxabte--year——of--the
eorporstiony-in-whieh-the-decedent-diads
f+*+1—tny-ter-%nae&en—of—an-e%eetien--undcr—;subsectfon
{53¢a} {i¥-by-reason-of-the-affirmetive—refusat-of-any-person
to--consent--to--sueh--election-fs-effective-for-the-taxabie
yrar-of-the-corporatisn--in--which--such-~person-—becomes—-a
shareholder--in--tne--corporation--end-=for--att--succeading
taxadie-years-of-the=corporationy
tsy-~An-etection-under—subsection-{i}-nade~by--a-~smatt
business——corporation-—may--be-revoked-by-it—for-any~-taxabte
year-sfter-the-first—taxabte-year-for-which-the-etection—-is
effestives--An--stection--may-be-revoked-onty-if-att-persons
whoa-are-sharehotdera—in-the-coarporation-on-~the-day-on--wihteh
the---revoecation—-i¢s--made--consent-—to--the--revocattons—-A
revacntion-under-this-paragreaph-tes-effectives

¢ti}~~For-the-taxsbie-year-tn-which-nadey~if-made-before
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the-ctome-af-the-first-month-of-sach—taxable-years
tity—for-the-taxabie-year—foliowing-the-taxable-yenr-in
which-nadey-if-made-after-the-ctose-of—-sueh-firse-monthy-and
for-alt-succeeding-taxshie-years-of--the--corporations~-Suech
reveentian--nust-be-made-in~accordance-with-rates-prescribed
by-the-departmenty
tey--An-etection-onder—-sudsection—{tiy-made-py-—a=-smati
business-corperation-terainates-if-the—corperation-ceases-to
meee—-ehe~—definieion-of-a—-smati-bosiness-corporation-at-any
ti-e-sfter-e}eet+on-+s;efieeefve—undef-snbseetion—fi}v
td¥-~Such~termination-+s-effective—for-the-taxabie-year
of-the-corperacton—in-which-the-corporation-ceases-¢to--be--a
amnii--business-~corporation--and-for~ati-suceeeding-taxabie
yeors-of-the-corporationy
(%).__[(a) Ao._election _under. sybsection-_{l)_ _may.__be
terminated by revocaticns
tbl__An__clection. may__he revoked. only if shareholders
belding_more.than_cne-balf of_the shares of _stock _of _the
corparation__on._the _day _on _which _the revocation is made
consgot_ta_the revpcations
{¢). _Except as. provided in_subsection (5)1(d):
{i)__a_revocation gade during.the taxable year.or.oo.-gor
nzfnca_the-litn_ﬂax-nf-ths_:hlLd_mqnnh-gt-tns_tgllnlina-xﬁaz
is_effeqtive on the first day of such_taxable yeari._and

(ii)_a_reyogation_made during._ _the_ _taxaple _yeap _but

- -
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after_ _such__latt _day__is._effective op tha first_day eof the
following taxaple. yeats

(d3y__Lf the_revocation seecifies-a date for revocatioo
that_is_on_or aftec_the day go.which the rayocation is.madgs
the__revocation _ls__effective _on__and _after_ _the _date _so
specifieds

{2}__Any_revocation_ ungder this.subsectian.must pe..wade
in_accerdance.with rules prescribed by tbe.departments

13)__.{a)l At__any__.time gn or-afteg tbe. first day. af the
tirst.taxable year for which the corgoratiQn_isS_an._glecting
small _bysiness_corporations the_electiqon must be terminated
if__the__corporation ceases to. be . a _seall . business
corparations

(h). Aoy __terminatioa. _uoder_ __subsectigo. (S5)(al) _is
effective on _and after the_date _of cessatinns

{6) _Notwithstanding a_terminating-events_ a_corporation
gust_be treated _as._copnticuing. to be _an._electing _sa@all
pusioess__gorperation _during _the_  .periqd..specified by the
departaent _if:

(a)__an__election_ _undsr _ subsectioco...lli. __by.. _3aqy
corparation was. terminated under subsection (31i

{b)__the _department detacoines that_ the tecmigatian_was
ipadverteoti

{c)l__within_a_reasonakle reriod. of time afiac discovery
of._the exent resulting_in.the termlipations.steps._were taken
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an_tna:_Lbe--nn:uutatlnn__ls--nnce--mnze-_a_.small__nusiness
corparationi_aad

(di..the __corparation.._and_.each__pesrson__who was..a
shargholdes_of the_ corporation_at_any tiee.during the period
specified pursuant_to this_subsiectioa agces_ _fo__make _such
adjustwentss . _coosistept___with _ _the_ _ treatmeot. _of _the
corperation_as.an_electing. spall__business__corparations _as
may__be. requiced. by .the_ _departaent . with_resgect to_such
perigds

¢6¥(7) 1If a small business corporation has made an
election under subsection (1) and if such election has heen
terminated er-reveked under subsection {4)_9r {5)+ sueh the
corparation emd Qr any Successor corporation ase j5 not
eligible to make an election under subsection (1) for any
taxable year prior to its fifth taxable year whienh that
begins after the first taxable year for which such
terminaticn er-revocation is effective unless the department
consents to such election.

¢¥4481 Fnis An election under subsectino {ll is not
effect ive unless the corporate net income or loss of such
electing small__busipass corporation is in¢luded in the
stockiplders® adjusted gross income as defined In 15-30-111
in_accordance witb rules prescclibed by the deparfsent.

+8%¥4(2) Every electing gseall..busiogss corporation is

required to pay the wminimum fee of $10 required by

-
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15-31-204."
Section 3. Section 15-31-2054y MCAy Is amended to read:
n15-3]1~205. Stock owned by husband and wifes For
purposes of 15-31-201(1){a)+ steek a_husband _and.  _wife _and
their__estate shall be treated as owned-by one shareholder
nhen-+t+
tty--ts-community-preperty-of-a-husbend--and--wife--tor
the-»ineome—-?ren--whieh—-fs——eonnoﬂ+t1-—§neenef—-under——ehe
appiicabie—communtity-property-tow—cf-a-statet
t2¥--is~hetd-by-a-hasband-and-wife--a3-—joint-—tenantay
tenanta-by-the-entiretyy-or-tensnts-in-comment
t3}-—wasy--~on--the--date--of=-=death-~of~a~spoustev-stoch
deseripad-in-subsection-tiy-or-{2)~and-iar-by-reason-of-sach
destiy—held-by-the-estote-of-the-—deteased--spsuse——and-~-the
surviving-—-spouse~—or-~by-~the-~estates—-of-both-spouses-{tiby
repgsan-af-thetdr--desths--on--the-r-same--date)-—-in--the--szame
proportion-as-held-by-the-spouses-hefore-such-desthy-or
tey--wasy--on—-—the--date--of~-the-—death-af-a-surviving
spousey-stock-deserthed-in-subsection-{3j-and-isy~by--reassn
af-—sueh--deathy-~held-by-the-estates-of-poth-spouses-in-the
seme-zroportisn-as-hetd-py-the-spouses-hefore-their-deaths.”
Section %« Section 15-31-20Ty MCA, is amended to read:
#315-31-207. Certain trusts permitted as shareholderse
for purposes of 15-31-201(1l}+ the following trusts may be

shareholders:
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{1} a trust all of which is treated as owned by the
grantor under sactions 671 tnrough 678 of the Internal
Revenue Codeta.3uch_a_trust eay cootioue fo be.d_sbarebolder
for 60 days_after_the death of the grantor unless the _trust

.lS__includﬂhlﬂ__lﬂ_thﬁ_ﬂtﬁii_eitalﬂ.ﬁf.thﬁ.ﬂlﬂﬂtﬂ!&.iﬂ.lhl&h

case_the_trust_way contioue_to be a shareholder for.a 2-year
neriode_The grantoc_oc.the grantor®s estate _Is. _freated. .as
the__sbacebelder._io. the _case.of .a trust described jo this
subsectiona

{2) a trust created primarily to exercise the voting
power of stock transferred to itse Each_beneficjary af_a
trust. desqribed__in_ _this__subsection _is_ . treated . . as_..3
sharetolder for puroeses_of 15-31-201(1)(a)s

(3} any trust with respect to stock transferred to it
pursuant to the terms of a willy but only for the &0-day
period beginning on the day on which such stock s
transferred to its In the case of a‘trust daescribaed in this
subsectiony t2)vr-eseh-benefictary—of-the-trust Lthe_estate of
the__testatar shally--fFor-—purposes-——of-15=-3t=-2ett2tary be
treated as a shareholder.” ‘

NEW_SECIIOMas Section 5. Special rules with respect to
stock and debt., For purposes of 1%=31-201(1)(d)s the
toellowing apply:

(L) A corporation may not be treated as having more

than one class of stock solely because there are differences

-1 0=
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in voting rights among the shares of common stockes

(2} Straight debt may not be treated as a second <class
of stocks For purposes of this subsectionsy ®"stralght debt™
means any written unconditional promise to pay on demandy on
a specified dates a sum certain in money if:

(a) the interest rate and interest payment dates are
not contingent on profitse the borrower*s discretions or
similar factors;

{b} there is no convertibilitys directly or
indirectlyy into stock;: and

fc) the creditor is an individuals an estates or .a
trust described in 15-31-20T7 and is not & nonresident aliens

(3) Fegeral treasury regulations as may be adopted
must be referred to for the proper treatment of straight
debt for purposes of this part and for the coordination of
such treatment with other provisions of this titles

MEW_SECTIONs Section 6. Special rules for qualified
small business corporation truste (1) A qualified trust must
be treated as a trust gescribed in 15-31-207(1)s and the
beneficiary of such trust must be treated as the owner of
that sortion of the trust which consists of stock in a small
business corporation if the beneficiary makes the election
in subsection (2)s A trust is a ®“qualified trust™ for
purpuses-of this part if:

(a) it owns stock iIn one or aore electing small

-11-
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busin2ss corporations;

(b} all of the income of which is distributed or
required to be distributed currently to one individual who
is @ citizen or resident of the United States; and

(c) its terms require that:

(i) during the life of the current income beneficiary
there may be only one income beneficiary of the trust;

(ii) any corpus distributed during the 1life of the
current income beneficiary in the trust may be distributed
only to such beneficiarys;

(iii) the income interest of the current income
beneficiary of the trust terminates on the earlier of such
beneficiary®s death or the termination of the trust; and

(iv) upon the termination of the trust during the life
of the current income benefliciarys the trust distributes all
of its assets to such beneficiarye.

(2) A beneficiary of a qualified trust or his legal
represantative may elect to have this section apply by
making an election in such ménner, in such forme and at such
time as the departaent may prescribes An election under this
subsection must be made separately with respect to each
electing_ small business corporation the stock of which Is
held by the trustes If there 1Is an election under this
subsettion by any beneficliarys each successive beneficiary

;ST De treated as having made the election wunless such

-12=
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beneficiary affirmatively refuses to consent +to such
election in such form and at such time as the department may
prascribes

{(3) An election made under subsection (2) may not obe
revoked without the consent of the departmenta

{4) An election under subsection (2) may be effective
up to &0 days before the date of the election.

(5 If a qualifiaed trust ceases to maat any
requiregment under subsection (l}s this section does not
apply to such trust as of the date it ceases to meet such
requirement.

NEW_SECIIONa Section T« Repealere Section 15-31-206y
MCAs is repealed.

MEW_SECLION. Section 8. Codification instructions
sections 5 and 6 are intended to be codified as an integral
part »f Title 15y chapter 31y part 2, and the provisions of
Title iS5y chapter 31, part 2y apply to sections 5 and be

NEW_SECTION. Section 9. Applicability datee This act

applies to taxable years beginning after December 3k, 1982.

-13~
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INTROOUCED BY

A BILL FOR AN ACT ENTITLED:z "™AN ACT TO GENERALLY REVISE THE
PROVISIONS RELATING TO THE TAXATION OF SMALL BUSINESS
CORPORATIONS; AMENDTING SECTIONS 15=31=201y 15-31-202,
15-31~205y AND 15~31~20T7, MCA; REPEALING SECTION 135-31-206y
MCA3 AND PROVIDING AN APPLICABILITY DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z
Section 1. Section 15-31-201s MCAs is omended to read:
"15-3)~20l. Pefinitionse (1) For purposes of this

parts the term *small business corporation® means a

corporation dolng business in Montana and which does not

have:

ta) wmore than % 315 shareholders;

{b} as a shareholder a person {other than an estate
and other than a trust described in 15-31-207) who is not an
individual}

(c) a nonresident alien as a shareholder; and

(4) more than one class of stocke

(2) For purposes of this party the term “electing
small business corporation® meansy wWith respect to any
taxahblie yeary a small business corporation which has made an

eltection under this part In effect for such taxable year.
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t3)__Eor purposes _ef this__parfa.-the._.isce.®estate=
includes._the estate of aon_individual _uoder Title 11.__of _the

United_ States Code_ lBankruptcyle*
Section 2. Section 15-31-202, MCAy is amended to read:

"15-31-202. Election by small busSiness corporation.
(1) Except as provided in subsection +¢6% (Ile any small
business corporation may elects in accordance with the
provisions of this sections not to be subject to the taxes
imposed by this chapter. Sueh An election shati-be ygder
this_sectign._is valid only if consented-te—by all persons
who are shareholders in such corporation pn.the_day on_ whlch
the._election. _is__made _conseat to . the._electione ¥Fhe An
election upder_this.section is effectives for_  _ihe. _taxable
year__of _the _corporatien _for which it Is made and for all
succeediog_taxable _years. of _the . corpocatioo__uotil__such
election ls terminated undec subsection (&) of.L{53a

tay--on-~the—-first-~day-—-of-the-first-taxapte~year—for
which-such-election~is-effectivey—if-sueh-etection--ies--made
en-or~before-sdeh-first-dayy-or

thy--on--the-~day-on-which-the-etection~is—-madey-if-the
etection-is-made-after-such-firest-days

t2}..la) An.election.under subsection Lli_may. be. sade
by _a_small _business_corporation for any taxable years:

Li}l__at__any tiee during the preceding. taxable ysari.ocC

(ii}-at_aoy.time. during .. the _taxable _year_  Qr._on__or

2= THIRD READING
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before_ _the__isth._.day. ef.__the third msooth.of the followlog
Laxable_yeacs
ik)__Ap_clection _musk..be. treated as_ _made for _the
follawing taxable year if:
{il__an__election _under subsection.(l). ls._wade for any
taxable_ysar during _such_yesar_or. oo or bafora the _15th _day
of the. third wonth_of_the. follewing.taxable yeari.andi
LAY _on__ons_._qc —sore _days_io sech.taxable year hafore

.Lhe _day.on.which.the election . was_made the_.corporatieon _did

oot _meek the requiremeats.of 15-31=203(133 or

{B)_.gne__or_ _sors of the percsons who beld stock in the
socpgration_ducing. such_taxable_year.aad befara tbe election
was_made did_ngi._consent to_the electioni qr

Liiy (A} a_seall business.coerporation sakes.an. election
uonder_subseckion.fl) for any. taxahle yeari and

[8)__such electicn is made. after the 1Sth _day _of . the
third month of the_taxable ysar_or._ca.ot.before the last.day
of such.taxahle_ years 7

¢t2¥L3) If a s5mall business corporation makes an
election under subsection (1)s then:

(8) with respect to the taxable years of the
corporation for which such election Is In effects such

corporation Is not subject to the . taxes imposed by this

chaptera andey with respect to such taxable years and all’

succeeding taxable years, the-prowisions of this part apply
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to sucn corporationi and
(b) with respect to the taxable years of a shareholder
of such corporation in which or with which the taxable years
of the corporation for which such eltection is in effect end,
the »rovisions of this part apply to such shareholdery and
with respect to such taxable years and all succeeding
taxabla yearsy the provisions of this part apply tc such
shareholdera
{t34~+An-etection—dunder=-subsaction~-fi}-may-be-mode-by--a
amati-~business-corporatiron~-for—any-taxsbie-year-at-any-time
duaring-the-first-month-of-such-taxable—year-or-at--any--time
doring--~che--month-preceding-sueh-firat-nonthr-Such-edeetion
aast-be-nede-Fn—-occordance~—with-~ries-~prescribed--by-~the
department—of-revenaces
t44~-An=-~electton-under~subsection-¢tiy-re-effeetive~for
the-taxabie-year-of-the-corporstion-for-which-+t-+9-made-and
far-ali-sueceeding-taxabie-years-of-the--corporation——uniess
Tt-~+3--terninatedy-~with--respect—to~any-such-taxabte~yeary
nnder-subsection-¢{5iv
fsi--fa1—t+1-kn-eieetion-undor-snbncit+en—t!f-nade-by-a
smati-business-corporation-terninates—if-any-person-who-—-was
not--u-—sﬁareheider-—+n--sueh—eerporae+oﬂ—at-the-tf-¢~of-the
in+t+ﬁ+-o}eet+on-uneef-aubae:tion-fif—snbseqaeﬁt*y-boeo-et-a
sharechotder~-in-such—eorporation-and-affirnatively-refuses-in

accordance~~with--rules--prescribed--by--the--department--to
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eonsent=-te-such-etection-on-er-before-the-68th-day-on-whieh
ne-acquires—-the-stociw
t+i4-Ff-the-person-ocquiring-the-stock-+3—the—estate—of
a--decadenty--the—-pertod--under-~subssetion-~{t53tapt+i-—For
sffirmativety-refasing-to-consent-to-the-etection—expires-on
the——5gth—-day--afrep-=whichever-—of--the~~fotioning--t9-the
eortiers
thy--the-day-on-whtch-the-executor-er-adninrstrator--of
the-estace-qualtifieny-or
fet—-the—--+est---der--—ef-—the--ta:ab%e--y-ar-—of-—the
eorporationy-in-which-the-decedant-diedy
¢+ i y-Any-teratnatton-of-an-etection—under--sabsection
fsffaft+f-hy—reéson4of-ehe—affér-et+ve-r-fusc+-of-any-person
to~-conqent**ta--shéh--eicet+en-is-affaetive-far-the—taneb*e
year-ef-the-corporotion-—in--which-—aueh--parson--beconsa==a
shureh6¥der-—+q;-the--eorporae+0ﬂ--aﬂd—-Fer-*ei#--suee.cding
tu;ub*-;yéuruf;?-ehe-gurperue+an-
faf—-in-eleetien*uadef-suhieee+on-t*+--cdo—hy——n—-s-nii
business--ecorporation--moy--be-revoked-by-ie-for-any-tanabte
yeaf—after-ghe-first—talubie-veur-fer—uh+eh-ehe—e¥eee+en--+s
cffective---ﬁn——a%eet+en-—mey—be-reveked-on+1-+F—a++-perséns
nho-efe-sharehé!ders-+n-thc-eorporat+on-on-the-day—on—-.h%eh
the-~-preyocation——+s——nade-—tonsent--to——the——revocations——A
revaoeation-under-this-paragreph-is-effectiver

t#}-~for-the-taxabte-year-in-which-mader-if-made-before

-5

N

[ Y I ]

@B -~

10

11
i2

13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0984701

the-close-of-the-first-month-of-such-taxable-yeare
ti+y-for-the-caxabte-yaar-foltowing—tne—taxabte-year-in
whieh-nodey-if-made-after-the-ctoss-of-sueh-ftrat-monthy-nnd
for-ali-suceanding-tanabie-years-of--the--corporatione~-Such
feveent+en——.ust—be--a¢e-in*aeeer&snet-uith-rn}ea-proser+btd
by-the~departments )
ter-~An-etection-under—sabsection-{tiy-pade-by--a--smati
buainess-earporation-terninstes—if—the—corporation-ceases-te
meet--the-—definitton-of-a-zaaii-business—corporation-at-any
time~after-etaction=is-effective~under—subseetion—{1)e

tdy--5uch=-termtnation-is-effective-far-tha-taxaple-year
of~the-corporetion-+n-which-the-corporation—ceases-~to-~be--a

smati--business--corporation--and-for-ali-succeeding-taxadie
yeasrs-of-the-corporations

{4)__{a).An__slection _under subsecticn..{ll_.say...be
tecninated by cevocatiooa

{hl__An_-election. may_.be_rewoked_gnly.lf sbarehalders
unldlng_mn:e-:uan-qng:half.ntﬁthe_shaies__n£__sxn:x_.n£..xh=
corporation. oo the_ .day_.oo..which . _the revogcation_ is_made
conseont_toa_the_revocations

(g)__Exgepl_as.provided in.subsection (s5)(d}i

Lid__a_rexocation made gucing_the_taxable year or. ga or
eforzs_the_l5th_day of the third manth_of_the.follawing vear
is_effecrive oo the first day of such_taxable yeari aod

Lii)_a revocation _made _during_ _the _taxable _year _but

-f=
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after. _such_.l3th. day__is_effeciive_ogn the first. day of the
following-taxable _yeacs

{dl__1f the revocation specifies a_date for _revocation
that_is._on. er aftec_the day opn which the rovocation is. sades
the _revocation . is__effective _on and__aftec  _ths _date so
specifieds

L{e)..Any_rexecation uader this. subsection ausi be.. mads
Ln_a:cn:dance.ulth;:ulea_nzea:clned-hz_ths_dsna:tlan:a

£5)__(a) At__any _timee oo _oc _after the flrss.day of the
first_taxable year_ for.which the corgoratien_is.ag..electing
small. _husines:.COCpeLations.the-electigo_must be tecminated
if_.:he_-cnLnn:anlnn__seasas.;:n...ha___a_..slal1...hnsln=:=
corperations

ib).__Any. . _termination. _under __subsection. (S)tal__is
gffective qn aod_afier.the date_of cessation.

{6} Hotwithstanding a tecminatiog aysnks a_corporakion
sust_be.treated _as..conklouing-_to. . he..ao._electing seall
business..corperasion _during. fbe perigd specified by the
departeent. if:

La)..an_ glection __under. . subsection _ (1) __ Dby __aoy
corporation_was.tersinated. undgr.syhsaction (533

thi-_ths.departaent detecainas. that_the termipaticn was

inadyertents

(el _.within_a_reasagable.perlod. of tise after.discovery-
CpfoJtbEewsat, resultiog lo thk gaceioatigns steps yere laken
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so-tbhat_the corporation_.is_.once. wore__a__small. busiogss
corparationi_aod

{d)}__the. . corpacation. . and _ceach _parson_.who. was..d
sharebplder of the corporation at_any fime.during the period
specified pucsuant_tg this_subsection..agrse__to make. _such
adjustmeontse___conslstent  with _ the  _ireatsent _ .of _the
socporation.9s-A0-slectiog _seall__pusineis  corpocations -as
pay_.be _requiced by _the departeent_  witb.reseeqt_to_such
periods

€6%(2) If a small business corporation has made an
election wunder Subsection (1} and if such electlion has baen
terminated sr-reveked under subsection f[4)l gor (5)r swer fhe
corporation emd Qr any successor corporation are is not
eligible to make an <lection under subsection (1) for any
taxable vyear prior to its Ffifth taxable year whieh that
begins after the first taxable year for which such
termination or-revoeatien is effective unless the department
consants to such electiona

+#¥i8) Fn¥s An elactiﬁn under_subsection. (1) is not
effective unless the corporate net income or Joss of sech
electing snall_;husgnass corporation is included in the
stockholders® adjusted gross income as dafined in 15-30-111
Ln_a:nnndance.ulth_zulls_nzassclhsd.hx_ths“danileant-

€83(2) Every electing sm8all-_busingss corporation is
required to pay: the ainisua fee of $10 required by
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15-31-204e"
Section 3. Section 15-31-205¢ MCAy is amended to read:
m)15-31~205¢ Stock owned by husband and wifes For
purposes of 15-31-201(1)(a}s steek a_husbaad _and _wifae_.aod
thelr__estate shall be treated as ownad-by one shareholder
nhen-+te
fiy-~is-communtty~-property-of-a-hushend--and-~uife--tor
ehe-—-tncome-~fron--which--+s~-~communtty~-~-income}-—under~-the
appticable—communtty-property—ow—of-a-statet
t23-~+9-hetd-by-n~husband-and-wife--as--jeint-—tanantsy
tenanta-by~-the-entiretyy~or-tenante-in-comont
(af---asv~-en--ehe--dahn--ef--dasehn-ef-u—:ponaav-:eaek
desertbed—in—-sabsection—tiy-or-t2)-and—+ay-by-reason-of-suech
denthy ~hetd-by-the-estote-of-the-~deceased--spouse--and--the
syrviving-—spease=-or--by--the—--ettotes--of-both-spouses—tby
reasen-of-their-—-deaths--on--the——sone—dotey——+n-—the--sane
preporeien49:-he¥d-by-the-speuaes-befere-sueh-deathf-ar
t4y--uasy--on—-the-~date--af--the-~death-of-a-surviving
sponsey~stoeck-deserfbed- in-subseetion-{3j-and~i¢sy-by~-reason
of--such--deatny--hetd-by-the-estates-of-bath-spouses-in-the
sale—oropnrtinn—as-hi}d-51-th--spuusas-befor--eh|+r-deaths-'
Section %« “Section 15=31~207+ MCAs is amended to read:
¥15-31~20T. Certain trusts permitted as shareholders.
For opurposes of 15-31-201¢(l}s the following trusts may be

shareholderss
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(1) a trust all of which is treated as owned by the
grantor under sections &71 tnrough 678 of the Internal
Revenue Codets_Such_a_grust_say contioue to be a shacreholder
foc-60. days_after_the death of the.grantor unless the . fcust
is_-iogclugable _in the gross estate of the grantars in which
case.the trust.way.cantioue-to.be a_shareholdec for a Z-xear
periods_The gractor or the_ grantocis.eitate..li-_teeated _as
the__sharehelder _in.. the. _case of a frust_dascribed o this
subsections

(2) a trust created primarily to exercise the voting
power of stock transferred to itta.Each.heceficiacy of a
trust _described . jo. shis__subsectijon _is__treated __.as.__.a
sharebglder foc. pucposss.ef 15-31=-201(A){als

(3) any trust with respect to stock transferred to it
pursuant to the terms of a willy but only for the 60-day
period beginning on the day on which such stock is
transfarred to ite In the case of a trust described In this
subsez tions t2}v-each-beneftciary-sf-the-trust Lthe estate of
tha__testator shally--for--parposes--of-15-33=28%¢{2)tary be
treated as a shareholder."

NEW_SECIIONe Section S5« Special rules with respect to
stock and debte For purposes of 15-31-201(L)(d)e the
following apply:

{1} A corporation mdy not be treated as having wore

than one class of stock solely because there are differences

-10=-
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in voting rights among the shares of common stacke

(2) Straight débt inay not be treated as a second class
of stockes For purposes of this subsections %straight debt®
means any written unconditional'promise to pay on demands on
a specified datey a sull certain in money IF:

{a) the Interest rate and intérest payment dates are
not contingent on profitsey the borrower®s discretions or
sigilar factors;

{b} there is no convertibilitys directly or
indirectlys inte stocki and

{c) the creditor is an individualsy an aestatey or a
trust described in 15-31-20T and is not a nonresident alien.

{3) Federal treasury regulations as may be adopted
must be referred to for the pioper ‘treatment of straight
debt Tor purposes of this part aad for the coordination of
such treatment with other provisions of this titles

MEM. SECIION. Section 6« Special rules for qualified
smwall business corporation truste (1} A qualified trust must
be tredted as a trust described in 15-31-208T7(1)» and the
peneficiary of such trust must be treated as tha owner of
that portion of the trust which consists of stock in a smalt
business -corporation If the béneficiary wmakes the etection

in subsection (2)e A trust s a “qualified trust* for

purposius of this Part ife =

~{h) it owng stock T ‘e or wmore electing smald

~{1=
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businass corporations;

tb) all of the income of which is distributed or
required to be distributed ;urrent]y to one individual who
iz a citizen or resident of the United States; and

{c) its terms require that:

(i} during the life of the current income beneficiary
there may be only one income beneficiary of the trust;

(ii) any corpus distributed during the 1life of the
current income beneficiary In the trust may be distributed
only to such beneficiary;

(iil) the income interest of the curreat income
beneficiary of the trust terminates on the earlier of such
beneficiary®s death or the terminatfon of the trust; and

(iv) upon the termination of the trust during the life
of the current income peneficiarys the trust distributes all
of its assets to such beneficiarye

{2) A beneficlary of a qualified trust or his legal
representative mpay elect to have this section apply by
making an election in such mannery in such forme and at such
time as the department may prescribes An election under this
subsection must be made separately with respect - to each
elacting swall business corporation the stock of which Is
held by the truste If there Iis an electleA under this
subsection by any beneficiarys each successive beneficiary

must be treated as having made the eolection unless such.

~32-
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beneficiary affirmatively refuses to consent to such

“election In such form and at Such time as the departaent may

prescribeas

(3) An election made under subsection (2) may not be
revoked without the consent of the departments

{4) An election uader subsection {2) may de effective
up to 60 days before the date of the elaction.

{5y If a qualified trust ceases to meot any
requirement undaer subsection (l)e this section doas not
apply to such trust as of the date it ceases to meet such
requirement.

NEM_SECIIONs Section T. Repealer. Section 15-31-206e
MCA+ is repealed.

NEM_SECIIQNs Section 8. Codification instructione
Sections 5 and & are intended to be codified as an integral
part of - Title 15y chapter 31y part 2y and the provisions of
Tltla 15y chapter 31y part 2, apply to sections 5 and 6.

NEH_SECIIONa Section 9« Applicability datee This act

applies to taxable years beginning after December 31y 1982.
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