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~BILL NDo ..iL3 
INTRODUCED BY ~ ,4-t 

BY REQUEST OF THE TASK FORCE ON CORRECTIONS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE 

SENTENCING LAWS; PROVIDING MANDATORY SENTENCES; AMENDING 

SECTIONS lt!f-.5-1 oz. 4!f-5-103o 45-5-l05o 45-5-201 THROUGH 

't5-5-Z04o 45-5-302 THROUGH 't5-5-30'to 't5-5-40lo 45-5-502, 

't5-5-5030 't!f-.5-505 0 45-5-603, 45-5-613o 't5-5-b21o 't5-5-6Z5, 

45-6-102 0 45-6-l03o 't5-6-ZO'to 45-9-101, 45-9-103, 46-18-101 0 

46-18-112. 

REPEALING 

46-1B-Z01o 

SECTIONS 

't6-1B-Z22o 

4&-111-ZZl AND 

AND 't6-1B-2230 NCA; 

'tb-18-501 THROUGH 

46-18-503o NCIII liND PROVIDING liN EFFECTIVE DATEo• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Sec~Jon 46-18-101• HCAt is a.ended to read: 

•4&-18-lDlo Policy ~-el' construction. This 

chapter shall be ~+MPWH-y construed to the end that pers-s 

~~ convicted of a cri .. shall be dealt with in 

accordance w;th Mte+to--+tt<f+¥+doo ____ ..,"*""'" 
ei re-•"-.,-tt~-ami-,_M:~+i:tesr----.teftgeroa11 

t!li:sl'·asi.,.oft ..,,.~-praetiteehle aftS-ttM~+~~e~~e.J--tto-tfte 
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seriousness of the crj•• sgaaltt•d and jn accgrdapcc wjtb 

Dia_pripr recprde A person·cpnyicted Of a·crlwg way ba dealt 

M1tn by fjne. whgn proyidftd for by Jaw• gr by deferred 

iap9sltlon or·suspensigo gf sentence if thM ag• of the 

ger$QD pr the clrcvwstances su(rpundlog the crjwe warrant 

such treataent as·prgylded fqr rn this cbapt•r.• 

Section 2. Section ~6-18-112. MCAt is a.anded to read: 

•46-18-112. Content of investigation. Whenever an 

Investigation is required. the probation officer shall 

proaptly Inquire into the 

cri•inal record end soeief history; the circu.stances of the 

offense; the tlae the defendant has been in detention; and 

the harm to the victlMo' hls 1-ediate f-ilY• and the 

co.munity.- All local and state ~ntal and correctional 

institutions. ~ourts. and police agencies shall furnish the 

probation officer., on request• the defendant•s criai-nal 

record and other relevant infor.atlon. The investigation 

shall include a physical and •ental exa•inatlon of the 

defendant when it is desirable In the opinion of the court.• 

Section 3. Section 46-18-201• HCA• is a~nded to read: 

•46-18-201. Sentences that: 11ay be iaposed. (1) 

Whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty, the court may: 

-2- l N T R 0 D U C E D B I L L 
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(a) defer i•p·ositlon of sentence fpc a poragn eJigj.ble 

under 46=1&=222 9 excepting sentences for driving under the 

i n'fl uence of alcohol or dru·gse for a period not exceeding 1 

year for any •isde.eanor or for a period not exceeding ~ ~ 

years for anr felony. The sentencing judge .ay iapose upon 

the deFendant any reasonable restrictions or conditions 

during the period of the deferred l•posl~ion. Such 

reasonable restrictions ·or conditions .ay include: 

(i) jail base release; 

(ii) ja;-J ·u- not e><ceeding 90 days; 

( i i i) condi t.i ons ·for probat.i on; 

(iV) restitution; 

(Y) pay .. nt of a fine as provided in 46-18-231; 

(Yi) payaent of costs as provided in 46-18-232 and 

't6-1&-233; 

(vli) pay.ent of costs of court appointed counsel as 

provided In ~8-113; 

cviil) co .. unity service; 

( ix) any other reasonable conditions considered 

necessary for rehabili~ation o~ for the protection of 

society; or 

(X) ·any co..,lnatiart of the abov-.o. 

(b, suspend execution o~ sentence fgr a qerspn 

•lipi'b)'e under 46-Ja-zzz up to the •axiat• sentence allowed 

for· the par~icular offense. The sentencing judge •ay i•pose 
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on the ·defendan~ any reasonable·restrictions or conditions 

during the period of suspended sentence. Such reasonable 

restrictions or condit:i'ons •ay include any of those J i sted 

in subsections (l)(a)(i) through (l)(a)(x). 

(c) impose a fine as provided by law for the offense; 

{d) require pay.ent of costs as provided in 46-18-232 

or pay•ent of costs of court appointed counsel as provided 

in ~6-8-113; 

(e) ca.-it the defendant to a correctional institution 

with or without a fine as provided by Jaw for the offense; 

(f) l~se any co•blnetion of subsections C1JibJ 

through (l) (e). 

(2) If any restrictions or conditions ·l•posed under 

subsection (l)la)' or (l)(b) ara violated, any elapsed ti-• 

excep~ jail ·ti~. is not a credit -against the sentence 

unless the court orders otherwise. 

+•.,esed ahder kM fellew+l't§ secl:ious aer no~-be-deferred--or 

'"""'enlllleolo \5 9 183( i!h u 5 i!B~--~-fi!t .. 

't5-5-H3"f'i!lf ·1os ·s ~atri!t• \5 5 S&l(i'J .. .,.. -f3ty- ~5 ' l&:tfi!t 

11111111 (llh. U 9 "1:81!(91+ enllll 'i§-+'llll(i!)w 

f'tt--E~--'1"'"" i lllleol +n-'tl5 18 l!>!h~loe l•posl t1 011 •• 

I Mpl i son .. nt i wposeol ,.,.,.., ~5 5 lBil(i!)-_,._...,..._.,e- olefeoo eol 
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-t§tJ..U. E•e'"l'to es 4'P8olded IR U l8 Zi!h l ... esl tt·o" 

Iwposltion of sentence in a ~elony case ~y not be deferred 

in the case of a defendant who has b-n convicted of a 

felony on a prior occasion whether or not the 

illlposed., hq>"osit.ion o'f t.he sentence wa5 

execution of t.he sentence was suspended.• 

sentence· was 

deferrech or 

NfM SftTIQN. Section 4. MandatOt"y sentence5 to be 

i•posed for felonies -- exceptions. Except as provided in 

~6-1&-201u the court shall l~ose the •andatory sentence 

provided by ·Jaw for a felony offense unless the court finds 

in accordance with [section 6] that aggravating 

circu•stances are present ·or In accordance with [5ectlon 7] 

that •itigatlng circu•s~ance& are presen~. 

NEM S£CIJQN. Section 5. Hearing to deter•ine 

exceptions to •andatory sentences. (1) Upon request of 

either the defenda~ or the prosecution, the court shall 

grant a hearing prior to the i•position of sentence to 

deter•ine the existence of circu.stances enu•erated in 

[section 6 or 7]. 

{2) The hearing &hall be hel.d ~before the court sitting 

without a jury. The defendant and the prosecution are 

entitled to the assistance of counsel• compulsory processy 

and cross-eKa•ination of Mitnesses who appear at the 

hearing. 
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(3) If tt appears by a preponderance of the evidence 

subooitted during the trial and during the sentencing hearing 

that none o'f the· circ:uastances enunterated in (section 6 or 

7) existed; the court shall l•pose the applicable .andatory 

sentence. If it appears by a preponderance of the· evidence 

~hat one or ~reo~ the· circu~stances enu.erated in {section 

6 or 7] existed; the court shall l~e the applicable 

sente·nce as provided in [section 6 or 7]• 

(4) The court shall state the reasons for its decision 

In writing and shall Include an Identification of the facts 

relied upon in .aking its deter•ination. The state-nt 

shall be included in- the judg~nt. 

NEW $ECIIQN. Section 6. Aggravating circu•stances for 

felonies -- increased penalties. Cl) The court shall add to 

the aandatory sentence for a felony offense 25* of the 

•andatory sentence for each of the following aggravating 

ci rcu•stancas found by the court to have existed at the tiae 

the offense vas co••itt."ed., known by the defendant to exist., 

and considered by the defendant Jn the co .. ission of the 

offense: 

{a) the 

incapacitated; 

victi• was -ntally 

(b) the victiM was physically helpless; 

defective or 

(c) the victl• was less than 16 years of age or 65 

years of age or older; 

_,_ 
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(d) 'there were •ultlple vlcU•s; 

(e) the defendant threatened to inflict bodily injury 

upon any person or knowingly put any person in fear of 

i-.edlate bodily Injury; 

(f) the defendant took advantage of his fiduciary 

relationship with the vlc~i•·to co .. it the offense; 

(g) the defendant used or Involved ainors in the 

co .. 1ssion of the cri•e; or 

(h) the defendant. prior to age 18w had co•aitted an 

act that would have been a felony if co .. itted by an adUlt. 

(2) The court shall add to the •andatory sentence for 

a felony offense 50' of the Mandatory sentence for each of 

the following aggravating circuastances found by the court 

to haVe existed at the ti•e the offense was co••ittedt 

(a) the 

another; 

defendant lnf'1 icted bodtly Injury upon 

(b) the defendant received co~nsation for co .. itting 

the offense; 

(c) the defendant, while engaged in the coamisslon of 

the offense, k-lngl y dl splayed• brandished, or otherwise 

used a firear•• des~ructive device as defined in 

lt5-8-33Z(l), or other dangerous weapon; or 

(d) ~he defendant had previously been convicted of a 

felony. 

(3) The court shall add to the .andatory sentence for 
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a felony offense lOOt of the •andatory sentence for each of 

the following aggravating circu.stances found by the court 

to have existed at the ti•e the offense was ca..itted: 

(a) the defendant Is a person who had previously been 

convicted of an offense co .. itted under 18 u.s.c. 92~(cJ on 

a different occasion than the present offense or who had 

previously been convicted of an offense in this or another 

state. co••itted on a different occasion than the present 

offense. during the co .. issian of which he knowingly 

displayed, brandished• or otherwise used a firear•., 

destructive device as defined In 45-B-332 llh or other 

dangerous weapon; or 

(bl the defendant Is a person who had previously been 

convicted of a second felony offense and who is presently 

being sentenced for a third or subsequent felony co .. itted 

on a different occasion than any of his prior felonies. 

(~) For the purpose of this section, an offender is 

considered to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

coaaltted In thl s state or any other jurisdiction for which 

a sentence to a tera of ·illp:ri.son~~ent in excess of 1 year 

could have·been imposed; and 

(bl the oft'.,..der has not been pardoned on the ground 

of innocence and the· conviction has not been set •side in a 

postconviction· hea,-ing. 

-8-
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(5) A clrcu.stance that constitutes a lesser included 

offense of the present offense or a circu•stance that 

constitutes a necessary ale .. nt of the present offense aay 

not be found to be an aggravating circumstance for purposes 

of ~his section. 

NEW SECIIQN. Section 1. Kitigatlng circu•stances for 

fel·onies - reduced pena·lties. If appropriat.e for the 

offense• the court shall reduce the sentence for a felony 

offense by 10~ for each of the following •itigating 

circu .. tances found to be present: 

Ill the defendant. at the tl .. of the co .. lssion of 

the offense for which he is to be sentenced, was acting 

under unusual and substantia·l duress. The duress need not 

the be such that It would constitute a defense to 

prosecution. 

(2) the 

cons tl tut I ng 

defendant. was an 

the offense vas 

acco•plice, the conduct 

principally the conduct of 

another. and the defendant•s participation was ~elatively 

•inor; 

(3) no se~ious bodily injury was inflicted on the 

victl•• no~ was a weapon used in the co••ission of the 

offense; 

(41 the defendant has fully ca.pensated or can 

~easanably be expected to fully coapensate the victim of his 

c~i•inal conduct; or 
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(5) the defendant ass;sted law ""force-nt authorities 

in ·the perf'oraance of their -dUties. 

Section 8. Section ~6-18-ZZZ. MCA• is a.ended to read: 

•46-18-222. EKeeptio~ bs •enda~ory-•ifti.U• ~e~ --~tie"ft af ae"knee fl iglbtl I tv for deferred qr :;.u$pended 

$entenctt• 

illp.,Si4!i'llft '81'18 5W!IJ18ft88t!t '8MI!I!II.illft ef !letftenee-~Tbed-+Jy 

ette-~· '18 ·saztat·-e.-we.-"""""' It parsgn is elig·jble for a 

a.ferred iMposition or suspension Of septegca •s prqyid•d in 

~II=Z.IU. If: 

(l) the defendant was less than 18 years of age at the 

ti•e of the co .. ission of the offense for which he is to be 

sentenced; 

(2) the defendant•s mental capacity, at the tiae o' 

the co•mission of" the offt.•ose for which he is to be 

sentenced~ was significantly i~aired• although not so 

iMpaired as to constitute a defense to the prosecution; 

(3) the defendant. at the ti_. or the co .. ission of 

the offense for which he is to be sentenced• ~as acting 

under unusual and substantial duress. although not such 

duress as ~ould constitute a defense to the prosecution; 

(4) the defendant was an accoaplice• the conduct 

-10-
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constituting the offense was principally the conduct of 

another, and the defendant•s participation was relatively 

minor; ttl" 

(5) where applicable; no serious bodily injury was 

inflicted on the victi• unless a weapon WdS used in the 

co-is.-sion of the offens._..i..-.A£. 

161 the defendant bas opt beep under the supecyjsign 

of any stat& or federal correctignal lnstjtutipo gr court 

for a perjod gf 5 years 'J••edji)$,ely preceding cowwlssjqn of 

the present -offense. • 

Section 9. Section 46-18-223, MCA• is amended to read: 

•46-18-223. Hearing to 

exee~ e!jg!bjllt¥• (1) 

.......,~...,........+•l•nl fdP +tl 

deter•ine appl ieetioel---o'f· 

When --epf>f+e.t~n--of'-.... 

eligibility for def~ 

imposition or suspension gf seat•oc• yoder ~6-18-222 is an 

issue, upon request the court shall grant the defendant a 

hearing prior to the imposition of sentence to deter•ine the 

~~~~-of the ewe~+eft such e1igjbjli\y. 

(2) The hearing shall be held before the court sitting 

without a jury. The defendant and the prosecution are 

entitled to assistance of counsel• compulsory process. and 

cross-exa•ination of witnesses who appear at the hearing. 

131 If it appears by a preponderance of the 

+n¥erBB~ien ~~. including infor•ation subaitted during 

the trialy and during the sentencing hearing, eft~+n-so-.aeh 
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o~-~fte-pr~~eftee-~~e~e ce•at ~+e.-ony that none 

of the e~ee~tisft~-+ssee Rrpyisigns fgr eligibility applyw 

the court shall impose the eppreprie~ apgljcablg mandatory 

sen~ence with no deferred i•positjgo pr suspgn$ipn tbgreof. 

~ The court shall state the reasons tor its decision 

in w~itin9 and shall include an identification of the facts 

relied upon in making its determination. The statement shall 

be included in the judgMent.• 

Sec·tion to. Section "t5-5-1029 HCAt is aiAended to read: 

·~s-5-toz. Deliberate ho•lcide. (1) Except as provided 

in lt~5-l03"(1)t cri•lnal ho•icide constitutes deliberate 

ho•i ci de if: 

(a) it is co .. it~ed purposely or kno~ingly; or 

(b) it is committed while the offender is engaged in 

or is an accomplice in the co••issio• of, an atte•pt to 

comMit, or flight after committing or attempting to co•mit 

~obbery 9 sexual intercourse without. consent, arson, 

burglaryt kidnapping, felonious escapee or any uther felony 

which inVolves the use or threat of physical force o~ 

violence against any individual. 

{2) A person convicted of the offense of deliberate 

hoelcide shall be punished by death or life i~rison.ant as 

provided in 46-18-301 through 46-18-310 or by l•prison•ent 

in the state prison for a ter• of ~e..-.hen te 7eeas -or 

....-e-1>fteft~ee ~ yearsy--~....,....,...._ in --~11-i!i!i!.• 

-12-
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Section 11. Section 't5-5-103, KCAt is a~nded to read: 

•45-5-103. Mjtigated deliberate ho•icide. (1) ~riminal 

hoaicide constitutes mitigated deliberate ho•icide when a 

homicide which would otherwise be deliberate homicide is 

co .. itted under the influence of extra .. •ental or eaotional 

stress for· which there is reasonable explaAation or excuse. 

The reasonableness of such explanation· or excuse shall be 

deter•ined fro• the viewpoint of a reasonable person in the 

actor's situation. 

(2) A person convicted of •itigated deliberate 

homicide shall be iMprisoned In the state prison for a ter• 

of f\et:-=t-ess 'tt.ft&,.~-yeer:s et'-ltefl'e-4!::Mft-lt8 ~ years and ~aay be 

fined not more than $50oOOO~ept--~--~v+ded---+n 

4t&-!8-2i!-a •• 

Section 12. Section ~5-5-105y MCA. is amended to read: 

"45-5-105. Aiding or soliciting suicide. (1) A person 

who purposely aids or solicits another to coa•it suicide• 

but such suicide does not occur. commits the offense of 

aiding or soliciting suicide. 

(2) A person convicted of the offense of aiding or 

soliciting a suicide shall be imprisoned in the state prison 

for BftY ~ ter• ft&~--~eweeed gL 10 years or be fined an 

a.ount not to exceed S5o,ooo. or both.• 

Section 13. Section 45-5-ZOl, MCA, is amended to r~ad: 

•45-5-201. Assault. (1) A person commits the offense 
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of assault if he: 

Ca) purposely or knowingly causes bodily injury to 

another; 

(b) negligently causes bodily injury to another with a 

weaponi 

(c) purposely or knowingly makes physical contact of 

an insulting or provoking nature with any individual; or 

Cd) purposely or knowingly causes reasonable 

apprehension of bodily injury in another. The purpose to 

cause reasonable apprehension or the knowledge that 

reasonable apprehensiQO would be caused shall be presumed in 

any case in which a person knowingly points a firear• at or 

in the direction of another, whether or not the offender 

believes the firearm to be loaded. 

(Z) Except as proVided in subsection (3), a person 

convicted of assault shall be fined not to exceed S500 or be 

i•prisoned in the county jail for any ter• not to exceed 6 

months, or both. 

(3) If the vlcti• is 1e~s than 1't years old and the 

offender is 16 or more years oldw tha offender, upon 

conviction under subsection (l)(a)• shall be fined not to 

exceed $50,000 or be i•prisoned ln the state prison for a 

term ~~~ee~-§ ~ years, or both.• 

Section 1~. Section ~5-5-Z02t MCA• is amended to read: 

·~5-5-202. Aggravated assault. (1) A person co .. lts 

-14-
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the offense of aggravated assault If he purposely or 

knowingly causes: 

(a) serious bodily Injury to another; 

{b) bodily injury to another with a weapon; 

(c) reasonable apprehension of serious bodily injury 

in another by use of a weapon; or 

(d) bodily• Injury to a peace officer or a person who 

Is responsible for ~he care or custody of a prisoner. 

(2r A person cOnvicted of aggravated assauJ t. shall be 

l•prlsoned in the state prison for a tera of ~ss~-~ 

yl!1tl"'s--or •ore than 20 years and eay be fined not more than 

$50r000t e•eep~ dS pr•rlded In\$ 1W'Z2Zo• 

Section 15. Section 't!i-'!i-203, KCAt 15 a~~ended to read: 

•-\5--5-203. Intf•idation. (1) A person c.o•its the 

offense of inti•idation when• with the purpose to cause 

anot:.·her t:o perfor• or to o•it the perfor•ance of an.y act, he 

co .. unicates to another a threat to perfor• without lawful 

authority any of the following acts: 

(a) inflJc~ physical har• on the person ~hreatened or 

any other person or on property; 

(b) subject any person to physical confine.ent or 

restraint; 

{C) 

(d) 

(e) 

co .. it any cri•inal offense; 

accuse any person of an offense; 

expose any person to hatred, 

-15-
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ridicule; or 

(f) take action as a public official against anyone or 

anything• withhold officiaJ action, or cause such action or 

withholding. 

(2) A person ca.mits the offense of intimidation if he 

knowingly co•municates a threat or false report of a pending 

~Ire, explosion• or disaster which would endanger life or 

property. 

(3J A person convicted of the offense of inti•idation 

shall be iiiJlrisoned in the state prison for atty ~ ter• noi: 

~ gf_z years or be fined an a.ount not to exceed 

$50t000• or both.• 

Section 16. Section ~5-S-204• MCA• is a.ended to read: 

·~s-5-20~. Mistreating prisoners. (1) A person co .. its 

the offense of •ist~eating prisoners if• being responsible 

for the care or custody of a prisoner, he purposely or 

knowingly: 

(a) assaults or otherwise injures a prisoner; 

(b) intimidates, threatens• end~ngers. or withholds 

reasonable necessities fro• the prisoner with the purpose to 

obtain a confession- fro• hi• or for any other purpose; or 

(c) violates any-civil right of a prisoner. 

(2) A person convicted of the offense of mistreating 

prisoner& shall be re.aved fro. o~fice or e•ploy.ant and 

shall be iMprisoned in the state prison for a ter• 
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e~~ gf__Z years or be· fined an a.ount not to exceed 

S50w000w or both.• 

Section 17. Section 45-5-302• HCA• is a.-ended to read: 

·~5-5-302. Kidnapping. 

offense of kidnapping if 

(1) A person co••its the 

he knowingly or purposely and 

without lawful author'ity restrains· another person by either 

secreting or holding hi• in a place of isolation or by using 

or threatening to use physical force. 

(2) A person convicted of the offense of kidnapping 

shall be iMprisoned in the state'prison for a ter• of ~ 

'teflt-t~_.,..-.,r oiM e thon-H 6 years and •ay be fined 

not •ore than $50w000w eMeep~ •• ,reyided ift \4 18 Zi~.· 

Section 18. Section ~5-S-303w MtA, is amended to read: 

·~5-5-303. Aggravated kidnapping. (1, A person co .. its 

the offense of aggravated kidnapping if he knowingly or 

purposely and without lawful authority restrains another 

person by either secreting or holding hi• in a place of 

isolation or by using or threatening to use physical force• 

with any of the following purposes: 

(a) to hold for ransa.·or reward or as a shield or 

hostage; 

(b) to facilitate co .. ission of any felony or flight 

thereafter; 

(C) to inflict bodUy injury on or to terrorize the 

victim or anotheri 
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·cdl to interte·re with tha perforaance of any 

governmental or political functioni or 

(eJ to hold another in a condition of involuntary 

servitude. 

(Z) Except as provi.ded in 46-1B-Z2Zo 

convicted of the offense-of aggravated kidnapping 

punished by death or life l•prison.ant as 

46-18-301 through 46-18-310 or be l~risoned In 

a person 

shall be 

provided in 

tha state 

prison for a ten. of ft8't:: less-tiwn-1!-yeet"-s er •ere 't:hau 188 

~ years and eay be fined not .ore than j50o000o unless he 

has voluntarily released the victi• alive, in a safe place. 

and not suf*ering fro• serious bodi1y injury, in which even~ 

he shall be i•prisoned in-the state prison for a ~erm of not 

+~-~~~rt~-ye-ap.-or-.er~heft--H ..fl years and •ay be fined 

not more than s~o.ooo.• 

Section 19. Section lt5-S--30it• M:CAw is a.-ended to read: 

•45-5-30+. custodial interference. (1) A person 

co••its the offense of custodial interference if, knowing 

that he has no legal right to do sow he takes, entices• or 

withholds froa lawful custody any child• inco.petent person. 

or other person entrusted by author.ity of law to the custody 

of another person or institution. 

(2t A person convicted of the offense of custodial 

interference shall be imprisoned in the state prison for eny 

a term ~~eeed-~e ~ years or be fined an a~unt not 
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the state does not 

if he voluntarily 

returns such person to laWful custody prior to arraignaent. 

A person who has left the state does not co.•lt an offense 

under this section if -he volun~ari1y returns such parson to 

lawful custody prior to arrest.• 

Section 20. Section ~5-5-401• MCA• is amended to read: 

•45-5-+0l. Robbery. (l) A person co .. it& the offense 

of robbery if in the course of co .. ;tting a theft he: 

(a) inflicts bodily injury upon another; 

(b) threatens to Inflict bodily injury upon any person 

or purposely or knowingly puts any person In fear of 

immediate bodily injury; or 

(c) c-its or threatens· 1-iately t:o co•lt any 

felony other than theft. 

(2' A person· convicted of the o'fense of robbery shall 

be l~risoned in the state prison for a ~er• of ~ss 

and •ay be fined. not 

aore than S50oOOO; e•e•'• ..-,.·evided ift ~6 18 li2• 

(3J •tn ~he course of ca.Mitting a thef~· as used in 

this section includes acts which occur in an atte8pt to 

co..it or in t:he co-is-sion of theft or in flight after the 

atte~apt or co-·tss·ion.• 

Section Zl. Section ~S-S-502w MCAw is awended to read: 
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·~5-5-502. Sexual assault. (1) A person who knowingly 

subjects another not his spouse to any sexual contact 

without consent co.mits the offense of sexual assault. 

(2) A person convicted of sexual assault shall oe 

fined not to exceed S500 or be i~risoned in the county jail 

for any ter• not to exceed 6 aonths. 

(3) If the Yictl• Is less than 16 years old and the 

offender is 3 or •ore years older than the victi• or if the 

offender i111f"licts bodily injury upon anyone in the course of 

co .. itting sexual assault• he shall be i•prisoned in the 

state prison for eftY·~ te~• ~-.e-eweeee-~ Af_lg years and 

may be fined not aore than sso,ooo. 

(4) ·An act: •in the course of co••ltting sexual 

assault• shalt include an atte~t to co .. it the offense or 

flight after the atte.pt or ca.aisslon. 

(5) consent is ineffective under ~his section If the 

victiM is Jess than 14 years old and the of~ender i& 3 or 

aore years older than the vic~fa.• 

Section 22. Section 45-5-503o HCAo is a-nded to read: 

·~5-5-503. Sexual intercourse without consent. (1) A 

person vho knowingly has sexual intercourse without consent 

vith a person of the opposite sex not his spouse co .. its the 

offense of sexual l·ntercourse without consent. 

(2) A person convicted· of sexual intercourse vithout 

consent shall be i•prisoned in the state prison for a ter• 
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of ft.ft-1 ee!l Vtaft .a v•••, ·er ••r• . ._,._ 20 years and may be 

fined not -.ore t.han 

!31 If the· victla Is less than 16 years old and the 

offender is 3 or ~re years older than the victi• or if the 

offender inflicts bodily injury upon anyone in the course of 

co .. itting sexual intercourse-without consent, he shall be 

iMprisoned in the state prison for &ftY a tar• 

theft Z ,ear~r-.ere-then-+8 ~ years and aay be fined not 

1110re 

(4l Jf th• yjc\ie•s Jack of cons•nt js based splely 

uggn his incapacity to con••nt because hg was less than 16 

X£aLS of age• a person cnoyicted of se¥ual iptercgucae 

wl,thoyt consent gf the yicti·• shall b• hgJrjsooed io the 

state prlsgn foe a tera of ngt Jess than 2 or eor• thap 20 

~ 

~~ An act •in the cour5e of co•aitting sexudl 

intercourse without consent• shall include an atteapt to 

co.-It the offense or flight after the atteapt or 

co••ission. 

i§ilal No evidence con~erning the sexual conduct of 

the victi• is ad•issible in prosecutions under this section. 

except: 

(a) evidence of the vlctia•s past sexual conduct with 

the offender; 
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(b) evidence of specifi-c instances of the vict·i••• 

sexual activity to· show the origin of seaenw pregnancy, or 

di saase whi·ch is at issue 1 n the prosecut;i on under this 

section. 

~L11 If the defendant proposes for any purpose to 

of"-fer evtdence described in sub&ection t§ott-et .L6.l.Lal or 

t~ .UU..UU• the trial judge shall order a hearing out of 

the presence of the jury to dateraine whether the proposed 

evidence is adaissible under subsection f§t !A!• 

~.LJ.l. Evidence of failure to •ake 11 tl-ly COIIIPlalnt 

or i .. adlate outcry does not raise any presu~tion as to the 

credibil i·ty of the victill.• 

Section 23. Section ~5-5-505• MCAw is a.andad to read: 

·~S-5-505. Deviate sexual .conduct. (1) A person who 

knowingly engag~s In deviate sexual relations or who causes 

another to engage in deviate sexual relations co .. its the 

offense of ·deviate sexual conduct. 

(2) A person convict·ed of the offense of deviate 

sexual conduct shall be i•p~isoned in the state prison for 

any a ter• ~~o-exeeed-~e·At_Z years or be fined an amount 

not to exceed sso.ooo, or both. 

(3) A per5on convicted of deviate sexual conduct 

without consent shall be iaprisoned in the state prison for 

~ ~ ter• ~e-eMeee~ 29 gf__lD years or be fined an 

amount not to exceed sso,ooo, or both.• 
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Section 2~. Section ~5-5-603, MCAw is amended to read: 

·~5-5-603. Aggravated proaotion o~ prostitution. Cl) A 

person comaits the offen.se of aggravated pro•otion of 

prostitution if he purposely or knowingly coa.lts any of the 

following acts: 

(a) co10p111 s another to engage in or pr-oaote 

prostitution; 

(bl proaotes prostitution of a· child under the age of 

Ia yearsy whe~her or not he is aware of the child•s age; 

(c) pro.ates the prostitution of one•s spouse, chi1de 

ward, or any person for· whose care, protectionw or support 

he is responsible. 

121 ·A person convicted of aggravated prolllltion of 

prostitUtion shall be i•prisoned in the state prison for any 

.a tera years or be fined an a.aunt 

not to exceed sso,ooo, or both.• 

Section 25. Section 45-5-613, HCA• is amended to read: 

·~5-5-613. Incest. (lJ A person co..i~s ~he offense of 

incest if be kno~ingly •arries or cohabits or has sexual 

intercourse with an ancestor• a descendant, ~ a brother or 

sister of the whole or half blood. The relationships 

referred to herein include blood relationships without 

regard to legiti.acy and relationships of parent and child 

by adoption. 

(2) A person convicted of incest shall be iaprisoned 
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in the state prison for any 4 ter• ~~e aKca~~ Ai__Z 

years or be fined an a.aunt not to exceed $50,000, or both.• 

Section 26. Section ~S-5-621• HCA• is aaended to read: 

·~5-5-621. Nonsupport. (1) A per5on co••its the 

o~~ense of nonsupport if he fail& to pro~ide support which 

he can provide and which he knows he is legally obliged to 

provide to a spouse, child, or other dependent. 

(2) A person co..its the offense of aggravated 

nonsupport if: 

(a) the offender has left the state to avoid the duty 

of support; or 

(b) the offender has been previously convicted of the 

offehse of nonsupport. 

(3) A person convicted of nonsupport shall be fined 

not to exceed $500 or be i~risoned in the county jail for 

any ter• no~ to exceed 6 months, or both. A person convicted 

of aggravated nonsupport shall be fined not to exceed 

s:so.,ooo or be i•prfsoned in the st:ate prison for atty .il term 

~~etteeee-H 1lf....Z. years, or both. 

(4) The court .ay order 9 in its discretion• any fine 

levied or any bond forfeited upon a charge of nonsupport 

paid to or for the benefit of any person that the defendant 

has ~ailed to support.• 

Section 21. Section •s-s-625• MCA, is a.anded to read: 

•45-5-625. Sexual abuse of children. (1) A person 
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co••its the offense of sexual abuse of children if be 

knowingly: 

(a) e.ployso uses, or per•its the eaploy .. nt or usa of 

a ch;ld in an exhibition of sexual contact, actual or 

SIIIUl ated; 

(b) photographs, fllaso vldeotapaso or records a Child 

engaging in sexual contact, actual or si.ulated; 

(c) persuades• etltices. ·couns•ls., or procures a chi-ld 

to engage in sexual con~act., actual or si.ulated, for use as 

designated In (l)la)o '(l)(b)o or (lr!d); 

(d) processes, develops. prints, publishes, 

transports, distributes, sellst possesses with int·ent to 

sell-, exhibits., or advertises aat.erial consisting of or 

including a photograph, photographic negative. undeveloped 

fil•t videotape. or recording representing a child engaging 

in sexual contact, actual or si.ulated; or 

(e) finances any of the activities described in 

subsections (1)(a) through (l)(d) knowing that the activity 

is of the nature described in those subsections. 

(2) A person convicted of the offense of sexual abuse 

of children shall be fined not to exceed slo.ooo or be 

imprisoned in the state prison for ttftY a. tera ~~-exceed 

Af 20 years• or both. 

(3) For the purposes of this section• •child" aeans 

any person less than 16 years old.• 
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Section 28. Section 45-6-102• MCA• ts a.eftded to read: 

·~5-6-102. Negligent arson. (1) A person co .. its the 

offense of negligent arson If he purposely or knowingly 

starts a fire or causes an explosion. whether on his own 

property· or property of another. and thereby negJI·gently: 

(a) ·places another person in danger of death or bodll y 

injury; or 

(b) places propertr of another in danger of daaage or 

destruct ion. 

(2) A person convicted of the offense of negligent 

arson shall be fined not to exceed $500 or be i~risoned in 

the county jail for any ter• not to exceed 6 •onths. or 

both. If the offender places another person in danger of 

death or bodily Injury, he shall be fined not to exceed 

S50wOOO or be taprisoned in the state prison for any~ ter• 

~e-e.eee~ 19 gf_S years. or both.• 

Section 29. Section 45-6-103o MCA• Is aaended to read: 
• 

•45-6-103. Arson. (1) A person co .. its the offense of 

arson when, by means of fire or explosives, he knowingly or 

purposely: 

(aJ damages or destroys an occupied structure which is 

property of another without cons~nt; or 

(b) places another person in danger of death or bodily 

injury. 

(2) A person convict-ed of" the off"ense of arson shall 
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be imprisoned in the state prison tor any 4 ter• ~-~e 

a•••-•11 ~ Qf._JJl years or be fined an aiiOUnt not to exceed 

S50y000i or both.• 

Section 30o Section 45-6-2D'It MeA, Is a~nded to read> 

•45-6-204. Burglary. (lJ A person co .. its ~he offense 

of burglary if he knowingly enters or re~ins unla~fully in 

an occupied structure with the purpose to co .. lt an offense 

therein. 

(2} A person ca.alts the offense of aggravated 

burglary if he knowingly enter5 or reaains unla~fully In an 

occupied structure with the purpose to co .. it a felony 

therein andt 

(a) In effecting entry or in the course of co .. ltting 

the offense or in i•.adiate flight thereafter• he or another 

part·iclpant in the offense is ar•ed with explosives or a 

weapon;· or 

(b) in effecting entry or fn the course of ca.•ittlng 

the offense or in ieaedlate flight thereafter, he purposely, 

knowingly, or negligently· inflicts or atteMpts to Inflict 

bodily Injury upon anyone. 

(31 A person convicted of the offense of burglary 

shall be IMprisoned In the state prison ~or eftY ~term~ 

•e-e~ g1 10 years or be fined an a.aunt not to exceed 

$509000, or both. A person convicted of the offense of 

aggravated burglary shall be impr-isoned in the state prison 

-27-

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

LC Ol¥t/Dl 

for ftft'Y a ter• t'te't!-~tt-etteeed-4te AL..l.Q years or be fined an 

amount not to exceed sso,ooo, or both.• 

Section 31· Section 45-9-101, MCA, is a~nded to read: 

•45-9-101. Cri•inal sale of dangerous drugs. (1) A 

person c~•its the offense of cri•inal sale of dangerous 

drugs If he sells, barters, exchanges, gives away. or offers 

to sell, barter, exchange, or give away or •anufactures, 

prepares, cultivates, ca.pounds, or processes any dangerous 

drug, as defined in 50-3Z-10l. 

(Z) A person convicted of cri•inal sale of an opiate• 

as defined in 5D-32-101ClB)t shall be l~risoned in the 

st:at.e prison for a ter• of ~leas ~"' 2 l!l years o~-.are 

~__.+fe and eay be fined not •ore than sso.oooy-eweept-as 

pPe~i~e~ 1ft ~& l~~. 

(3) A person convicted of cri•inal sale of a dangerous 

drug included in Schedule I or Schedule II pursuant to 

5D-32-Z2Z or 5D-3Z-224• except .arljuana or 

tetrahydrocannabinols• Mho 

cri•inal sale of such a 

has a prior conviction for 

drug shall be l~risoned in the 

state prison for a ter• of ~+ess-.fteft-§ ZQ years o~--.ore 

-H+'e and eay be fined not -re than S5DtOO()y eaeep~ ,.,. 

~~ iR ·~• 1~. 'Upon a third or subsequent conviction 

for cri•l·nal sale of" such a drug. he shall be i•prisoned in 

the state prison for a tera of n~ess than 18 ~ years or 

be fined not .are than S50t0~ 
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exee~es p•o•+ded-+n-~6 18 li2. Whenever a conviction under 

this- subsection is for cri•inal sale of such a drug to a 

•inor gr a person whg is eentally defectly•· the sentence 

shall be jncreased by 5 years and include the restriction 

that the defendant be Ineligible for parole and 

participation in the supervised release progra• while 

serv j ng hiS term. A $Potence j aposed under thi 5 sect I 00 M¥ 

oot.'be increased by ttu: aggrayat;ing circuestances Ji&i;ed in 

subsectjoos ll)"fal and flJ«cl of [sect;ioo- 61 8 

(4) A person convicted of cri•inal sale of dangerous 

druqs not otherwise provided for in subsection (Z) or (3) 

shall be imprisoned in the state prison for a ter• of not 

less than 1 year or more than life or be fined an d.OUnt of 

not more than S50w000w or both. 

(S) Practitioners and agents under their supervision 

acting in the course of a professional practicew as defined 

by 5Q-32-101 1 are exe•pt fro• this section.• 

Section 32· Section 45-9-103, HCA• is amended to read: 

·~5-9-103. Criminal possession with intent to sell. 

(1) A person coMmits the offense of criminal possession with 

intant to sell If he possesses with intent to sell any 

dangerous drug as defined in 50-32-101. No person commits 

the offense of criminal possession Mith intent to sell 

•arljuana unless he possesses l kilogra• or more. 

(2) A person convicted of cri•inal possession of an 
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opiate, as defined In 50-32-101(18)• with intent to sell 

shall be iaprisoned in the state prison for a ter• of net 

~ess-~t-yeer~or-.ore~heft-~ 2 years and •ay be fined 

not .ore than S5o.ooo,-e~es-prew+eed-9ft-46 18 ~~~-

(3) A person convicted of cri•inal possession with 

intent to sell not otherwise provided for in subsection (2) 

shall be imprisoned in the state prison for a ter• of no~ 

~-~~~ 2 years or be fined an aaount not to exceed 

$50 1 000 1 or both. 

(4} Practitioners and agents under their supervision 

acting in the course of a professional practice as defined 

by SD-32-101 are exe•pt from this section.• 

.tifiL.S.ECTION. Sec-tion 33. Codification instruction. 

Sections 4 through 7 are intended to be codified as an 

integral part of Title ~6, chapter 18t and the provisions 

contained in Title 46, chapter 18, apply to sections ~ 

throuqh 7. 

NEW 5£CIION. Section 34. Repealer. Sections 46-18-221 

and 46-18-501 through 46-18-503, MCAt are repealed. 

NEW SECTION. Section 35. Coordination instruction. If 

lC 145, includinq the section of that bill amending 

46-18-101, is passed ~nd a~provedt sections 1 and 2 of this 

act are void. 

~w SECTIONe Section 36. Effective date. This act is 

effective January 1, 1984. 

-End-
-30-
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In c:>rT1piianre with a written request received February 1 • , 19 ~- , there is hereby submitted a Fiscal Note 

ior ___ H~l.!~~- _B_~ll- 583 pursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislative Assembly. 

Back;Jround information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the LPgislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 583 generally revises sentencing laws to provide mandatory sentences. 

ASSUMPTIONS: 

1) Use Prison actual admissions of 1980-82 as base for projecting number of admissions 
which would be affected by this bill. 

2) Use Correction's Division admissions projections for 1984 and 1985. 
3) Use 1982 admissions as a base for "Dangerous" and "Non Dangerous" designations. 
4) Length of stay for "Dangerous" is 37% of sentence and "Non-Dangerous" is 20% of 

sentence. 
5) A~erage difference in sentences under House Bill 583 is 4.1 years or 49 'months. 

Additional time served over what is the average sentencing pattern by DCJ by 
category of crime effected by this bill. 

FISCAL HIP ACT: 

I 
With the assumptions used above, the Department of Institutions project a 381. 1nmate 
population increase. The current facilities cannot handle this' much populati.~n 
increase and it will be two years plus before any new construction (either Ol.p 
Prison or New Construction for 192 Bed) will be completed. • ' 

I 'I' ',~ 

LOCAL HIPACT: 

•' 

, I 
There would most likely be a fiscal impact in the district cour.ts at the local or '• 
county level. That impact will involve the increased cost of c:onducting more 'extensiv; 
sentencing hearings that are associated with mandatory sentences. No .cost estimate ,., . 
is available, though. 
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