HOUSE BILL NOC. 583

Introduced: 01/31/83

Referred to Committee on Judiciary: 01/31/83
Hearing: 2/8/83
Report: 02/08/83, Do Not Pass
Bill Killed: 02/09/83
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PY REQUEST OF THE TASK FORCE ON CORRECTIONS

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY REVISE
SENTENCING LAWS; PROVIDING MAWDATORY SENTENCES; AMENDIKG
SECTIONS 45-5-102y 45-5-103» 45-5-105¢ &5-5-201 THROUGH
§5~5=204y 45-5-302 THROUGH 4#3~5-304y 4&5-5-401y 45-5-502¢
£5-5-503y 45-5-505y 45-=5-603y 45-5-613, 45-5-621sy #5-5-625¢
456102y 45-6~103¢ 45-6—-204s 45-9-101sy 45-9-103, 46-16-101,
46~18~112¢ %#6—18-201+ A46-16-2224 AND &6-18-223y MHCA3
REPEALING SECTIONS 45~-18~221 AND 46—~18-501 THROUGH

46-18~503y MCA; AND PROVIDING AN EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 46-18-101y MCAy is amended to read:
=46-18-101. Policy -— *ibere¥ constructions This

chapter shall be ¥ibersddy construed to the end that peracns

a.person convicted of a crime shall be dealt with in
accardance with - ehedr—individoa———charocteristieay
eirea-staﬂees1~n¢gdsv~-and--potenth}+tiest——thet——dangereus
offendera-—shall—be-correctively—treated—in——custody—for-tong

Lerus-as-needed) -and—that—other—effenders--shaldi—be--deatt

with-by—probetiony-suspended-sentencey-or—fine—whenever—soch

disporition——oppesre-—procticable—nnd-not—detrinental—to-the
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Section 2. Section 46-18-112, MCAy is amended to read:

®46-18-112. Content of investigation. Whenever an
investigation is requireds the probation officer  shal)
promptly inquire into the echerecteristiesyr—circomatancesy
needsy——and-potentintitias-of-the-defendantt-his defoendant®s
criminal record end—societ—history; the circumstances of the
offanse; the time the defendant has been in detention; and
the: harm to the victimy his immediate familys and the
communitys A1l Tocal and state wental and correctional
institutionss courtss and police agencies shall furnish the
probation officers on requests the defendant®s criminal
record and other Trelevant informations The investigation
shall include a physical and mental examination of the
defendant when It is desirable in the opinion of the courta"®

Section 3. Section 46~18-2014 MCAe is amended to read:

®46—18-201l« Sentences that may be imposeds (1)
wWhenever a person has been found gquilty of an offense upon a

verdict or a plea of quiltys the court may:
. [NTRUDNU)CEJ‘I.] BILL
A3
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{a) defer imposition of sentence fgr a person eligible.

under. 56-18-222+ excepting sentences for driving under the
influence of alcohol or drugss for a period not exceeding 1
year for dny misdemeanor or for a period not exceeding 3 10
years for -any felonye The sentencing judge may impose upon
the defendant -any reasonable restrictions or conditions
during the  period of the deferred juposition. Such
reasonable restrictions ‘or conditions may include:

(#) JjaiT base release;

{(ii) jail time not exceeding 90 days;

{iii) conditions for probation;

(iv) restitution;

{v) payment of a fine as provided in %6-18-23];

{vi}) payment of costs as provided in £6-18-232 and
46—18-2333

{vii} payment of costs of court appointed counsel as
provided in 46~8-113;

(viié) community service;

(ix) any other reasonable conditions cons i dered
necessary for rehabilitation or for the protection of
society; or

(x)} ‘any combination of the abovesi

(b) suspend execution of sentence for _a  person
eligible under 46-31§-222 up to the maximum sentence allowed

for the particular offense. The sentemncing judge may impose
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on the -defendant any reasonable restrictions or conditions
during the period of suspended sentences Such reasonable
restrictions or conditions may include any of those listed
in subsections (l1){a)(i) through (l1)(a)(x}«

{c) iwpose a fine as provided by law for the offense;

{d) require payment of costs as provided in 46-18-232
or payament of costs of court appeointed coumsel as provided
in 46~8-113;

(e) commit the defendant toc a correctional Fnstitution
with or without a fine as provided by law for the offense;

(f} Iimpose any combinetion of subsections (1) {b)
through (1)(e}a '

(2) If any restrictions or conditions imposed under
subsection {l)(a) or (1){b) are vioclatedy any elapsed times
except jail timey i5 not a credit .against the senteance
unless the court orders-otheruise.

£3¢-—Encapt-as—provided-in-—$6—ib—-22Zy—the—imporitionor
execution—ef-the-first-d-years-of-g—sentence-of-inprivonment
impesed-under—the—foltowing-sections—sey-not—be—deferred——or
suspendedt————4S5-S-30I DYy 4 5=5-2B Rt R}y A5-5-38E¢2}y
45=5-30F {2 Fy—4 5S40 By v 4SS5I 2y and—— 3y y 45510t 2Y

By B P BRIy by 5 1 O3

toy-—Encept—as-provided—in—4o—19—-223y—the—imposition—or
execttiton———af—-the——firat—i—years—of—a——gentence—of
+mprisenment—irnposed-under—45~5-18i¢2 r-nay-—not-—be——deferred

—he
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or-suspendeds

+53{3) Except-—ar--preovided——in——46-10-2E22y—imporition
Impasition of sentence in a felony case say not be deferred
in the case of a defendant who has been convicted of 3
felony on a prior occasion whether or not the sentence  was
imposedsy imposition of the semtence was deferreds or
enecution of the sentence uas'suspeﬂded#'

NEW SECTION. Section 4. Mandatory sentences to be
imposed for felonies -— excaptions. Except as provided in
46-18~201,y the court shall imspose the mandatory seatence
provided by law for a felony offense unless the court finds
in accordance with [section 6] that aggravating
circumstances - are present or in accordance with [section 7}
that witigating circumstances are present.

NEW SECYIONs. Section S« Hearing to

exceptions to mandatory sentencese. (1) Upon request of

determine

eithar the defendant or the prosecutions the court shall
grant a hearing prior to the imposition of sentence to
determine the existence of circumstances enumaerated in
[section 6 or T]).

{2) The hearing shall be held before the court sitting
without - a jurya The defendant anhd the prosecution are
entitled to the assistance of counsels compulsory processs

and cross—examination of witnesses who appear at the

hear inge
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{3y If it appears by a preponderance of the evidence
subsitted during the trial and during the sentencing hearing
that none of the circusstances enumerated in [section & or
T} existedy the court shall impose the applicable mandatory
sentences. If it appears by a preponderance of the evidence
that one or msore of the circuastances enumerated in [section
6 or 7] existedy the court shall . impose the applicable
sentence as provided in [section & or T]le

{4y The court shall state the reasons for its decision
in writing and shall include an identification of the facts
relied upon in mdking its deterwminations The statement
shall be included in the judgmente

HEM SECTIONe Section 6+ Agygravating circumstances for
felonies —- increased penaltiase (1) The court shall add te
the mandatory sentence for a felony offense 25% of the
mandatory sentence far each of tha following aggravating
circumstances found by the court to have existed at the time
the offense was committeds known by the defendant to existe
and considered by the defendant In the commission of the
offense:

{a} the victin was mentally defective or
incapacitated;

(b)  the victim was physically helpless;

{c} the victim was less than 16 years of age or 65

years of age or older;

-6
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{d) there were multiple victims;

{e} the defendant threatened to inflict bodily injury
upon any person or knowingly put any person in fear of
immediote bodily Injury;

{f) the defendant took advantage of his fiduciary
reFationship with the victiw to commit the offense;

{g9) the defendant used or Involved minors in the
commission of the crime; or

(h) the defendants prior to age 18y had committed an
act that would have been a felony if committed by an adulte.

{2} The court shall add to the mandatory sentence for
a felony offense 50% of the mandatory sentence for each of
the following aqgravating circusstances found by the court
to have existed at the time the offense was coamitted:

(a) the defendant inflicted bodily . injury upon
another;

(b) the defendant received compensation for committing
the offenses;

{c} the defendanty while engaged in the commission of
the offensas knowingly displayeds brandisheds or otherwise
used a firearmy destructive device as defined in
45-8-332(1)+ or other dangerous weapon; or

{d) the defendant had previously been convicted of a
felonya

(3} The court shall add to the mandatory sentence for

~7-
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a felony offense 100X of the mandatory sentence For each of
the following aggravating circusstances found by the court
to have existed at the time the offense was coomitted:

(a) the defendant i5 a person who had previously been
convicted of an offense committed under 18 UeSe.Ce 924{c}) on
a differant occasion than the present offense or who had
previously bean convicted of an offense in this or another
states committed on a differeat occasion than the present
offenses during the commission of which he knowingly
displayed, brandished, or otherwise used a firearms
destructive device as defined iIn 45-8-332(1l)e or other
dangerous weapon; of

{b) the defendant is a person who had previgusly been
convicted of a3 second felony offense and who is presently
being sentenced for a third or subsequent felony committed
on a different occasion than any of his prior felonies.

{4) For the purpose of this sections an offender s
considered to have been previously convicted of a felony if:

{a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to ‘a tera of imprisonment in excess of 1 year
could have been imposed; and

(b} the offender has not been pardoned on the ground
of ‘innocence and the conviction has not been set aside Iin a

postconviction hearinge
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{5) A circumstance that constitutas a ltesser included
offense of the present offense or a clrcumstance that
constitutes 2 necessary elemant of the present offense wmay
not be found to be an aggravating circumstance for purposes
of this section.

NEM SECTION. Section 7. HNitigating circumstances for

" felonias -— reduced penalties. If appropriate for the

offenses the court shall reduce the sentence for a3 felony
offense by 10% for each of the following mitigating
circumstances found to be present:

{1) the defendanty at the time of the coamission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duresse The duress need not
be such that it would constitute a defense to the
prosecutione

(2) the defendant was an accomplices the conduct
constituting the offense was principally the conduct of
anothery and the defendant®s participation was relatively
ainor;

{3) no serious bodily iInjury was inflicted on the
victimy nor was a weapon used In the commission of the
offense;

(4) the defendant has fully compensated or can
reasanably be expected to fully compensate the victim of his

criminal conduct; or

-
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{5) the defendant assisted Yaw enforcement authorities
in the performance of their duties.

Section 8, Section 46—18-222s MCAs is5s amended to read:

#46-18-220 Exceptions—to-mandatory-miniwun-——sentences
and—-—restrictions—on—deferred—inposition—and-—suspended
execution—of-senvence Eligibility for deferrad or suspegded
sentences Adlwmondeotory-wniaue—sentences-prascribed-by—the
F oW e bR A ghab e and——the—restrictions—eon——deferred
imposition-and-suspandet—eaxceution-of—sentence-preseribed—by
8nd-46-18-502¢3)—du-not-appty A parson is eligible for a
deferred i iti i £ : ided i
46-18-20) ifz

(1) the defendant was less than 18 years of age at the
time of the commission of the offense for which ha is to be
sentenced;

{2) the defendant®s mental capacitys at the time of
the commission of the offense for which he is to be
sentaenceds was significantly impaireds although not so
impaired as to constitute a defense to the prosecution;

{3) the defendants at the time of the commission of
the offense for which he is to be sentenceds wmas acting
under unusual and substantial duresssy although not such
duress as would constitute a defense to the prosecution;

(#) the defendant was an accomplices the conduct

-10-
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constituting the offense was principaltly . the conduct of
anothers and the defendant®s participation was relatively
minor; er

{(5) where applicables ne serious bodily injury was
inflicted an the victim unless a weapon was used in the

commission of the offensesi_or

401 _the  defendaot. bas not been under the supervision

Section 9« Section 46~18-2239 MCAs is amended to read:

“46~-18-223, Hearing to determine appHication———of

exceptions eligibility. (1) When the--apphHcation—of-an

- axeeption—-preovided-—Eor—in elbgibitity . for. . _deferred

imposition or suspension of seatence under 46—-18-222 is an
issuey Upon reguest the court shall grant +the defendant a
hearing prior to the imposition of sentence to determine the
spplicabitity—of —the—execepeien such elijgibility.

t2) The hearing shall be held before the court sitting
without a jurys The defendant and the prosecution are
entitled to assistance of counsels compulsory processs and
cross—-examination of witnesses who appear at the hearinge

{3) 1If it appears by a preponderance of the
#nFermation syjdencey including information submitted during

the trialy and during the sentencing hearingy end—in—so-much

-1}

"W P 39

o

10
11
12
13
14
15
156
17
18
19
z0
21
22
23
24

25

LC 01447061

of-the-presentence—report-as—the—court—relies—ony that none
of the exeepeions—ob-+3sve provisions for eligibility applyr
the court shall impose the epprepriete gpplicable mandatory
sentence with no defecred iwposition or suspension. thgreof.

1%) The court shall state the reasons for its decision
in writing and shatl include an identification of the facts
reljed upon in making its determination. The statement shall
be included in the judgment.™

Section 10. Section 45-5-102y MCAe is amended to read:

#45-5-102. Deliberate homicide. (1) Except as provided
in 45-5-103(1}s criminal homicide constitutes deliberate
homicide if:

{a) it is committed purposely or knowingly; or

{b) it is committed while the offender is engaged in
or is an accomplice in the commission ofy, an attempt to
commity or flight after committing or attempting to commit
robbery, sexual - intercourse wi thout consenty arsony
burglarys kidnapping, felonious escapes or any other felony
which involves the use or threat of physical force or
vioience against any individuale

{2) A person convicted of the offense of deliberate
horicide shall be punished by death or life imprisonment as
providad in 46-18-301 through 46-18-310 or by imprisonment
in the state prison for a term of not—Fess—thonr—1o—yeors——or

more—tihan—386 HC year sy—etcept-ai-provided—a—46—38—222,"

-12-
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Section 1l. Section 45-5-103, MCAy is amended to read:

*45-5-103. Mitigated deliberate homicides (1) €riminal
homicide constitutes mitigated deliberate homicide when a
homicide which would otherwise be deliberate howmicide is
committed under the influence of extreme mental or emotional
stress for which there is reasonable explanation or excusce
The reasonableness of such explanation or excuse shall be
determined from the viewpoint of a reasonable person In the
actor®s situation.

{2y A persom convicted of wmitigated deliberate
homicide shall be imprisoned in the state prison for a term
of net—}ess—then-2-—yeors—or-more—than—48 30 years and may be
fined not wmore than - $504000y—except—as———-provided——in
46-18-2Z2.™

Section 12, Section #5-5-105¢ MCA, is amended to recad:

®45-5-105s Aiding or scliciting suicides {1) A person
who purposely aids or selicits another to commit suicides
byt such suicide does not occurs commits the offense of
aiding or soliciting suicides

{2) A person convicted of the offense of aiding or
soliciting a suicide shall be imprisoned in the state prison
for amy 3 term not——to-exceed of 10 years or be fined an
amount not to exceed $50+0004 or both.™

Section i3« Section 45-5-2014 MCAe is amended to read:

"45-5~201. Assault. (1) A person commits the offense

-3
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of assault if he:

{a) purposely or knowingly causes bodily injury to
another;

{b} negligently causes bodily injury to another with a
weapon;

(c) purposely or knowingly makes physical contact of
an insulting or provoking nature with any individual; or

{d) purposely or knowingly causes reasonable
apprehension of bodily injury in  anothers The purpose to
cause reasonable apprehension or the knowledge that
reasonable apprehension would be caused shall be presumed in
any case in which a person knowingly points a firearm at or
in the direction of anothers whether or not the offender
believes the firearm to be loadedes

{2} Except as provided in subsection (3)y a person
convicted of assault shall be fined not to exceed $500 or be
imprisoned in the county jail for any term not to exceed 6
monthss or bothe

{3) If the victim is less than 1% years old and the
offender is 18 or wore Yyears oldy tha offenders upon
conviction under subsection (1){a)s shall be Ffined not to
exceed $504000 or be imprisoned in the state prison for a
term nrot-to—exceed-6 of 10 yearss or both.®™

Section l4. Section 45-5-202y MCAe is amended to read:

"45-5-202. Aggravated assaults (1) A person commits
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the offense of aggravated assault if he purposely or
knowingly causes:

(2) serious bodily Injury to another;

{b} bodily injury te another with a weapon;

{c} reasonable apprehension of serious bodily injury
in another by use of a weaponi or

(d} bodily, injury to a peace officer or a person who
is responsible for the care or custody of a prisonera

(2) A person convicted of aggravated assault shall be
imprisoned in the state prison for a term of not-tess—then-2Z
years—or—aore—then 2C years and aay be fined not more than
$50, 000v—except-as-provided—in—4o—i8-222.=

Section 15. Section 45+5-203y HCAy is amended to read:

"45-5-203. Intimidations (1} A person commits the
offanse of iIntimidation whens with the purpose to cause
another to perform or to omit the performance of any acte he
comsuni cates to another a threat to perform without 1lawful
authority any of the following acts:

ta) inflict physical harm on the person threatened or
any other person or on property;

(b) subject any person to physical confinement or
restraint;

{c) commit any criminal offense;

{d) accuse any person of an offensej

{e) expose any person to hatreds contempts or

-5
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ridicule; or

{f} take action as a public official against anyone or
anythingy withhold official actions or cause such action or
withholding.

(Z) A person commits the offense of intimidation if he
knowingly communicates a threat or false report of a pending
firey explosions or disaster which would endanger life or
propertyes

{3) A persomn convicted of the offense of intimidation
shall be imprisoned in the state prison for any 3 term not
to-exceed-30 gf 7 years or be fined an amount not to exceed
$50y 000s or both."

Section l6. Section 45-5-204s MCA,y is amended to read:

W4E—-5-204, Mistreating prisonerss (1} A person commits
the offense ' of mistreating prisoners ife being responsible
for the care or custody of a prisonery he purposely or
knowingly:

{a) assaults or otherwise injures a prisoner;

(b} intimidates,y threatenss endangerss or Withholds
reasonable necessities from the prisoner with the purpose to
obtain a confession from him or for any other purpose; or

{c) vioglates any civil right of a prisoner.

(2) A person convicted of the offense of nmistreating
prisoners shall be removed from office or employment and

shall be imprisoned in the state prison for a term nmot—=te

-16—-
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excaed~~30 gof 2 vyears or be fined an amount not to exceed
$50¢000y or both."

Section 17, Section 45-5-302¢ MCAs is amendéd to read:

"45-5-302. Kidnapping. (1) A person commits the
offense of Kidnapping If he knowingly  or purposely and
without tawful authority restrains another person by ' either
secreting or holding hie in a place of isolation or by using
or threatening to use physical force.

(2) A persorv <convicted of the offense of kidnapping
shall be imprisoped in the state prison for a term’ of not
Fess-~than——2—years—or-sNorerthon—18 4 years and may be fined
not more than 3$50¢000v—excepb—as—provided—in—46~18--222."

Section 18. Section 45-5-303y MCAy is amended %to read:

“45-5-303. Aggravated kidnappings (1) A person commits
the offense of aggravated kidnapping if he knowingly or
purposely and without 1lawful authority restrains another
person by either secreting or holding him in a place of
isolation or by using or thredtening to use physical forces
with any of the following purposes:

{a3) to hold for ransom or reward or as a shield or
hostage;

{b) to facilitate commission of any felony or flight
thereafter;

{c) to inflict bodily injury on or to terrorize the

victim or another;
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(d) to inter fere with the performance of any
governmental or political function;i or

{e) to hold another in a condition of involuntary
servitude.

(2) Except as provided in 46-18-222y a person
convicted of the offense of aggravated kidnapping shall bhe
punished by death or 1life imprisonsent as provided in
46~18-3061 through #6~18-310 or be imprisoned in the state
prison for a term of met—less-thenE-yeors—or-mere—than-1660
4Q years and may be fined not more than 550;0001 unless he
has voluntarily released the victim alivey in a safe placey
and not suffering from serious bodily injurys in which event
he shall be imprisoned in the state prison for a term of not
}ess-than-2-yenrs-or-aore—then—-38 § years and may be finad
not more than 350y000.%

Section 19« Section 45-5-30%y MCAy is amended to read:

»45-5-304. Custodial interferences {3) A person
commits the offense of custodial interference iifs knowing
that he has no legal right to do soy he takess enticass or
withholds from lawful custody any childe incompetent persons
or other person entrusted by authority of law to the custody
of another person or institution.

{2) A person convicted of the offense of custodial
interference shall be imprisoned in the state prison for any

a term not—to-exceed—18 of 5 years or be fined an amount not

-18~
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to exceed $50+000¢ or bothe

(3) A person who has not Jleft the state does not
commit an offense under this section if bhe voluntarily
returns such person to lawful custody prior to arraignment.
A person who has left the state does not commit an offense
under this section if he voluntarily returns such person to
lawful custody priar to arrest.®

Section 20. Section 45-5-401s MCA, is amended to read:

"45-5-401, Robberye (1) A person commits the offense
of robbéry if in the course of committing a theft he:

(3) inflicts bodily injury upon another;

(b) threatens to Inflict bodily injury upon any person

“of purposely - or knowingly puts any person in fear of

imnediate bodily injury; or

(c} commits or threatens immediately to commit any
felony othar than thefte.

(2) A person convicted of the offense of robbery shall
be imprisoned in  the state prison for a term of mot—Fess
thon-2-years—or—wore—than—-40 20 years and may be flped. not
more than 3$50,000y—exeept-as-provided—in—4é—1—222.

{3) "In the course of committing a theft™ as used in
this section includes acts which occur in an attempt to
commit or in the commission of theft or in flight after the
attempt or commission.*

Section 2le Section 45-5-502y MCAe is awmended to read:
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ng5-5-502. Sexual assaults (1) A person who Kknowingly
subjects another not his spouse to any sexual contact
without consent commits the offense of sexual assaulta

(2} A person convicted of sexual assault shall uve
fined not to exceed $500 or be imprisoned in the county jail
for any term fot to exceed 6 monthse

(3) If the victim Is lTess than 16 years old and the
offender is 3 or more years older than the victim or if the
offender inflicts bodily injury upon anyone in the course of
committing sexual assaulte he shall be imprisoned in the
state prison for any 2 term not-te-exeesd-28 of 10 years and
may be fined not more than $504000.

{4) An act =in the course of committing sexual
assault” shall  include an attempt to commit the offense or
flight after the attempt or commission.

(5) Consent is ineffective under this section If the
victim is less than 14 years old and the offender is 3 or
more years older than the victime™

Section 2Z2. Section 45-5-5034 MCAy is amended to read:

u45-5-503. Sexual intercodurse without consents (1) A
person who knowingly has sexual intercourse without consent
with a person of the opposite sex not his spouse commits the
offense of sexual intercourse without consent.

(2) A person convicted of sexual intercourse without

consent shall be imprisoned in the state prison for a tera
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of met-iess—than—i-yaars—er—aore-them 20 years and may be
fined not wmore than 3$509000y——execept-—as-—provided-—~¥n
$6~1G-2EZ,

{3) If the victim Is Yess than 16 years o)d  and the
offender is 3 or wore years older than the victiam or if the
offender inflicts bodlly injury upon anyone in the course of
committing sexval intercourse without consents he shall be
imprisoned in the state prison for any 3 tarm of not—3dess
then—-years—ar—aore—than—49 30 years and may be fined not
more than $50,000y-except-as-previded-in—46~-28-222,

t3) If the victiw's lack of consent is hased solely
upon his incapacity to consent because he was less +than 16

++315) An act "in the course of committing sexual
intercourse without consent® shall inc]udé an attempt to
commit the offense or flight after the attempt or
commission,

+54461 No evidence concerning the sexual conduct of
the victim is admissible in prosecutions under this sections
except:

(a) evidence of the victim®s past sexual conduct with

the offender;
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{b) evidence of specific instances of the victim®s
sexuyal activity to show the origin of semeny pregnancys or
dispase which is at iIssue in the prosecution under this
sections

t&¥{1) If the defendant proposes for any purpose to
offer evidence described in subsection +453¢ted (6H)(a) or
t5ytb¥ (£)1(hley the trial judge shall order a hearing out of
the presence of the jury to determine whether the proposed
evidence is admissidble under subsection 45 (§).

+¥3t8) Evidence of failure to make a timely complaint
or immediate outcry does not raise any presumption as to the
credibility of the victime."

Section 23. Section 45-5-505¢ MCAe is‘alended to read:

*45—-5-505+ Deviate sexual conducte {l) A person who
knowingly engages in deviate sexual relations or who causes
another +to engage in deviate sexual relations commits the
offense of deviate sexual conducte

{2) A person convicted of the offense of deviate
sexual conduct shall be imprisoned in the state prison for
any a3 term Aot-to—-exceed—10 gof 2 years or be fined an amount
not to exceed $5040009 or bothe

(3} A person convicted of deviate sexual conduct
without consent shall be imprisoned in the state prison for
any g term net—teo-exeeed-26 of 10 years or be fined an

amount not to exceed $50,0004 or bothe"
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Section 24 Section 45-5-603, MCA. is amended to read:

"45-5-603s Aggravated promotion of prostitutions (1) A
person coamits the offense 6f aggravated promotion of
prostitution if he purposely or knowingly commits any of the
following acts:

(a) compals another to ehgage in or promote
prostitution;

{b) promotes prostitution of a child under the age of
18 yearsy whether or not he is aware of the child's age;

{c) promotes the prostitution of one®s spouses child,
wardy or any person for whose carey protections or support
he #s responsible.

(Z) A person convicted of aggravated promotion of
prostitution shal) be smprisoned in the state prison for any
a term not-—to-enceed-28 of 10 years or be fined an amount
not to exceed $504y000y Or both.%

Section 25+ Section 45-5-6134 MCAy is amended to read:

"45-5~613. Inceste (1] A person commits the offense of
incest if he knowingly marries or cohabits or has sexual
intercourse with an ancestors a descendants Qr a brother or
sister of the whole or half bloods The relationships
referred to herein include blood relationships without
regard to Yegitimacy and relationships of parent and child
by adoptiocns

{2) A person convicted of incest shall be imprisoned

-23—
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in the state prison for emy a term not-to——exceed—30 of 2
years or be fined an amount not to exceed $505000y or both.”
Section 26« Section 45-5-621¢ MCAe i5 amended to read:
"45-5-521. Nonsupporte. {1) A person coamits the
offense of nonsupport if he fails to provide support which
he can provide and which he knows he is legalily obliged to
provide to a spousey childy or other dependent,

{2) A person commits the offense of aggravated
nonsupport ifr

(a) the offender has left the state to avoid the duty
of support; or

(b) the offender has been previously convicted of the
offense of nonsupport.

{(3) A person convicted of nonsupport shall be fined
not to exceed $500 or be imprisoned in the county jail for
any term not to exceed & monthsy or both. A person convicted
of aggravated nonsupport shall be fined not to exceed
$£50+ 000 or be imprisoned in the state prison for any 3 term
fnot-to—execeed-18 of 2 yearsy or bothe

(4} Thae court may orders in its discretionsy any fine
levied or any hond forfeited upon a charge of norsupport
paid to or for the benefit of any person that the defendant
has failed to support.”

Section 27. Section §5-5-625¢ MCAy is amended to read:

"45-5-625. Sexual abuse of childrens (1} A person

~24~



~ o & o W N

-

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0144/01

commits the offense of sexval abuse of children if he
knowinglys:

{a) employsy usess or permits the esployment or use of
a child in an exhibition of sexual contacte actual or
simulated:

(b) ' photoyraphsy filmsy videotapess or records a <hild

engaging in sexual contacty actual or simulated;

{c) . persuvadese enticesy counselsy or procures a child

to engage in sexual contacts actual or simulatedy for use as
designated in (1l)}(a)s (L){b}s oF {1}{d)3}

(d) processesy davelopsy printse publishesy
transportse distributesy, sellss possesses with iatent to
selly exhibitsy or advertises material consisting of or
including a  photographe photographic negativey undeveloped
filmy videotapes or recording representing a child engaging
in sexual contacts actual or simulated; or

{e) finances any of the activities described in
subsections (1) (a) through {1)(d) knowing that the activity
is of the nature described in those subsectionse

(2} A person convicted of the offense of sexual abuse
of children shall be fined not to exceed 3104000 or be
imprisoned in the state prison for eny 3 term net-to—exceed
of 20 yearss or bothe

{3} For the purposes of this sections ™child®” means

any person less than 16 years olde™

-2 55—
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Section 28« Section 45-6-102¢ MCAs+ is amended to read:s

"45-6-102. Negligent arsone (1) A person commits the
offense of negligent arson if  he purposely or knowingly
starts a fire or causes an explosions whether on his own
property or property of anothery and thereby negligently:

{a) places another person in danger of death or bodily
injury; or

{b) places property of another in danger of damage or
destructiona.

{2 A personh convicted of the offense of negligent
arson shall be fined not'to exceed 3500 or be imprisoned in
the county jail for any term not to exceed & monthss or
both. If the offender places anather person in danger of
death or bodily injuryes he shall be fined “0trt° exceed
$504000 or be imprisoned in the state prison for any g term
not-to-eneeed—1i8 of S5 yearsy or botha™

Section 29. Section 45-6-103: HCAs is amended to read:

"45-6-103, Arsona (1) A person commits the offense of
arson wheny by means of fire or explosivess he knowingly or
purposaly:

(a) damages or destroys an occupied structure which is
property of another without consent; or

{b) placas another person in danger of death or bodily
injurys

(2} A person convicted of the offense of arson shall

-26-



10
1n
12
13
14
15
15
17
18
19
20
21
22
23
24

25

LC 0144701

be imprisoned in the state prison for any a term not-—te
oxeceed-—28 of 10 years or be fined an amount not to exceed
$50+4 000y or both."

Section 30, Section &£5-6—204&¢ MCAy is amerdded to read:

"45-6-204. Burglary. {1) A person commits the offense
of burglary if he knowingly enters or remains unlawfully in
an occupied structure with the purpose to commit an offense
therein.

(2) A person commits the offense of aggravated
burglary if he knowingly enters or remains unlawfully in an
occupied structure with the purpose te commit a felony
therein and:

{a) in effecting entry or in the course of committing
the offense or in immediate flight thereaftery he or another
participant in the offense is armed with explosives or a
weaponi or

{b) in effecting entry or in the course of committing
the offense or in immediate flight thereaftery he purposelyy
knowinglyy ' or negligently inflicts or attaempts to inflict
bodily Injury upon anyone.

(3) A person convicted of the offense of burglary
shall - be imprisoned in the state prison for eny 3 term not

to-exeemd of 10 years or be fined an amount not to exceed

" $504000y or bothe A person convicted of the offense of

aggravated burgiary shall be imprisoned in the state prison
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for any a term not—to—exceed-48 aof 20 years or be fined an
amount not to exceed $505000¢ or bothe™

Saction 3le Section 45-9-101y MCAy is amended to read:s

®45-9-10k. Criminal sale of dongerous drugse (1) A
person commits the offense of criminal sale of dangerous
drugs if he sellsy barterss exchanges. gives aways or offers
to selis bartery exchangey of give away or manufacturesy
preparesy, cultivates, compoundse Or processes any dangerous
drugs as defined in 50-32-101.

{2) A person convicted of criminal sale of an opiatey
as defined in 50-32-101(18&)y shall be imprisoned in the
state prison for a term of met—%ess-then—2 l{ years or--more
than—34+fa and a3y be fined not more than $50,000y—except-as
provided-4in—46-10-222.

{3) A person convicted of criminal sale of a dangerous
drug included in Schedule I or Schedule II pursuant to
50-32-222 or 50-32-224 except mari juana or
tetrahydrocannabinolses who has a prior conviction for
criminal sale of such a drug shall be Imprisoned in the
state prison for a term of not-‘ess-than-5 0 years er——wore
than-«34fe and may be fined not more than $504000y—except—as
provided-in-46~-18~222. Upon a third or subsequent conviction
for crimfnal sale of such a druge he shall be imprisoned in
the state prison for a term of mot-tess—then—38 40 years or

more—than—+ife and may be fined not more than $50+000y
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except-as-provided—in—46—18—-222. Whenever a conviction under
this subsection is for criminal sale of such a drug to 2
minor or 3 person who is sentally  defectives the senteace
shall be increased hy 5 years and include the restriction
that the defendant be ineligible for parole and
participation in the supervised release program while
serving his termes A_ssntence imposed under this section may
N ] ) .
! . (1113 WY, £ L jon 6

(#) A person convicted of criminal sale of dangerous
drugs not otherwise provided for in subsection (2Z) or (3)
shall be imprisoned in the state prison for a term of not
less than 1 year or more than life or be fined an amount of
not wore than 3504000+ or boths

{5) Practitioners apd agents under their supervision
3cting in the course of a professional practices as defined
by 50-32-101, are exempt from this section.”

Section 32. Section 45-9-103s MCAy is amended to read:

®545-9—-103. Criminal possession with intent to sella.
{1} A person commits the offense of criminal possession with
intant to sell if he possesses with intent to sell  any
dangerous drug as defined in 50-32-10l. No person commits
the offense of criminal possession with intent to sell
mari juana unless he possesses 1 kilogram or moree

(2) A person convicted of criminal possession of an

-29-
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opiatey 28 defined in 50-32-101({18)+ with intent to sell
shallt be imprisoned in the state prison for a term of mot
tess-then-2-years-or-more-than—29 S years and may be fined
not more than $50y000y-except—aa-preovided—in—46~1i—272.

{3} A person convicted of criminal possession with
inteot to sell not otherwise provided foy in subsection (2}
shall be fimprisoned in the state prison for a term of net
mere—-than-28 5 years or be fined an amount mnot to exceed
$50,000y or both.

{4) Practitioners and agents under their supervision
acting in the course of a professional practice as defined
by 5G-32-1G1 are exempt from this section.™

NEW SECTIONs Section 33. Codification instructione
Sections 4 through 7 are intended to be <codified as an
Integral part of Title 464 chapter 18y and the provisions
contained in Title 46y chapter 18, apply +to sections 4
through 7.

NEW SECTJCHs Section 34« Repealer. Sections 46-13-221
and 46-18-501 through 46-18-5034 MCAy are repealeda

NEW _SECTIONe Section 35. Coordination instructione IF
L 145y including the section of that i1l awmending
46-18-101y is passed and approveds sections 1 and 2 of +this
act are voids

NEW SECTION. Section 3b6. Effective datee This act is
effective January ls 1924,

~End-
...30..



STATE OF MONTANA 308 83

REQUEST NO. ..
FISCAL NOTE

Forwe B (5

In campiiance with a written request received February 1, , 19 8%

tor _ House Bill 583

, there is hereby submitted a Fiscal Note

pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legis1ativ'e Assembly,
Backyground information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legisiature upon request. '

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 583 generally revises sentencing laws to provide mandatory sentences.

ASSUMPTIONS ;

1)  Use Prison actual admissions of 1980-82 as base for projecting number of admissions
which would be affected by this bill.

2} - Use Correction's Division admissions projections for 1984 and 1985.

3) Use 1982 admissions as a base for "Dangerous" and "Non Dangerous' designations.

4) Length of stay for "Dangerous" is 37% of sentence and "Non-Dangerous" is 20% of
sentence.

5) Average difference in sentences under House Bill 583 is 4.1 years or 49 'months.
Additional time served over what is the average sentencing pattern by DCJ by
category of crime effected by this bill.

F1SCAL IMPACT: ' | ! P

With the assumptions used above, the Department of Institutions project a 381 inmate
population increase. The current facilities cannot handle this' much populatisn
increase and it will be two years plus before any new construction (either Old
Prison or New Construction for 192 Bed) will be completed. '"W; A W

LOCAL IMPACT: ' !

'
[

There would most likely be a fiscal impact in the district courts at the local or N
county level. That impact will involve the increased cost of COnductlng more: extens1vq
sentencing hearings that are associated with mandatory sentences. No cost estimate

is available, though.

FISCAL NOTE 11:D/1

Wed m

BUDGET DIRECTOR ‘
Office of Budget and Program Planning

Date: - % _




