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BILL NQ. 5S40

INTRODUCED BY

A BELL FOR AN ACT ENTITLED: AN ACT REVISING AND EXTENDING
THE GEDGRAPHICAL APPLICATION OF THE 1AWS PROHIBITING DRIVING
UNDER THE INFLUENCE OF ALCOHOL OR DRUGS; MAKING IT AN
OFFENSE TO DRIVE A MOTDR VEHICLE WITH A BLOGD ALCOHOL
CONCENTRATION oF MORE THAN «10; PROVIDING FOR THE
ADMISSIBILITY OF EVIDENCE; AMENDING SECTIONS 61-8~-101 AND
61-8-4901 THROUGH 61-B—404y MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Sactian l« Section 61-8-101s MCAy is amended to read:
=51-8~101s Application - exceptionss {1) The

provisions of this chapter relating to the operation of

vehicles refer exclusively to the operation of vehicies upon
highways except:

{a} where a different place is specifically referred
to in a given sectionj;

{b} the provisions of 61-8-301 and 61-8-401y with
regard to operating a vehicle while under the influence of
alcohal _or drugss shall apply upon——h+ghways-—and--etsewhere
throughont anywhere within the states

{2) The operation of motor vehicles directly across
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the public roads and highways of this states especially as
required in the transportation of natural resource productss
including agricultural products and livestocks shall not be
considered to be the aperation of such vehicles on the
public roads and highways of this state provided that such
crossings are adequately marked with warning signs or
devicesas Such crossings are subject to provisions relating
to stopping before entry and to restoration of any damage as
Ray reasonably be prescribed by the state or local agency in
control of safety of operation of the public highway
involvedos™

Section 2« Section 61-8-401y MCAs is amended to read:

=61-8B-401ls Persons under the influence of alcohol or
drugse (1) It is unlawful and punishable as provided in

61-8-7T14(1) for any person who—+38 Lo drive or he _in__actual

£A=8-114(1) for any persgn to drive o¢ be in actual physical
control of g wotor vehicle gnywhere within this state while
under the influence of:

{a} alcohol #e—drive-or-bhe—ir-actuvai-physical—eontred
ef-a-mater—vehiele-upon—the-highnays-of-this—state;

(b} a narcotic drug te—drive-er—be—in-actunl——physicalt

-2~ INTRODUCED BILL
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econtrol—af-a-moter—yehiete—within—this-atstey or

4€) any other drug to a degree which that renders him
incapable of safely driving a motor vehicle to-deive——er—pe
+n—actual-—physieal——control—of-a-—motor—vehiclte-within-this
statew: Or

= lcoho} i \ I i i i hi
- bl ¢ fel irivi : hicl

243} The fact that any person charged with a
vioYation of subsection (1) pr_{2} is or has been entitled
to wuse alcohol or such a drug under the laws of this state
does not constitute a defense against any <charge of
violating subsection (1) or {2}«

13¥(4) FIn——eny-erriimi-presecution—Ffor—a—viokatronr—of
swbsectian-{ij-of-this-sectiontelating—to—driving-a-vehicle
white—under—the-inflvence-of—ateohoty-the—anount Upon the
trial of any civil or criminal action or proceeding arising
eut of acis alleged to have been committed hy any person
irivi i \ hysical tral of picl hi)
under the influence of alcohols the concentration of alcohol
in the defendanmtis person®s bloody urines or breath at the
time alleged,y as shown by ehemieal analysis of the
defendantds person’s bloods urines breathy or other bodily
substances shall give rise to the following presumptions:

{2) 1If there was at that time ap_alcohol conceptyation
Qf 0058 or less by-weight-af-atcohol-in-the—defendontts
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bised, it shall be presumed that the defendant persgn was
nat under the influence of aicohol.

th} If there was at that time an alcohel]l conceptration
in excess af 0.05% but less than 04108 by-weight—of-otcohot
r-the—defendanttes-pieedy that fact shall not give rise to
any presumption that the defendent person was or was not
under the Influence of alcohol but such Ffact may be
considered with other competent evidence in determining the
guilt or innocence of the defendent parson.

{c) If there was at that time an _alcohel copcentration
of 0.10% or more py—weight-of-—nitehot-——in—the-——defendantsy
ploody it shall be presumed that the defendant persgn was

under the influence of alcohole

{43——Percent—by-weight-of-ateehol—in—the-biosd-sheti-be
boased-—upon-—groms—-of -—atecohel-per-188—cubic-tentimeters—of
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influeonce of alg¢oho) or drugs includes any offense inclyded
in_thi L

+54[8) Each municipality in this state s given
authority to enact 61-8-714 and subsections (1} through t4%
{6} of this sectiony with the word "state® in suwbsection
subsections (1) and__{2) of this section changed to read
"municipality™y as an ordinance and is given jurisdiction of
the enforcement of the ordinance and of the imposition of
the fines and penalties therein provided.®

Section 3. Section 61-8-402y MCAy is amended to read:

"51~-8-402. Chemical bloods breaths or urine testss (1}
Any person who operates a motor vehicle spoan—ene—pubiie
highways——of anywhere githin this state shall be deemed to
havez given consents subject to the provisions of 61-8B-401,
to a chemical test of his bloods breaths or urine for the
purpose of determining the alcoholic content of his blood if
arrested by a peace officer for driving or in actual
physical control of a motor vehicle while under the
influence of alcoheols The test shall be administered at the
direction of a peace officer having reasonable grounds to
believe the person to have been driving or in actual
physical control of a motor vehicle dnpen-the—public—highways
of anywhere qithipn this state while under the influence aof
alcohol. The arresting officer may designate which one of

the aforesaid tests shall be administereds
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{2} Any person who is unconscious or who is otherwise
in a condition rendering him incapable of refusal shall be
deemed not ta have withdrawn the consent provided oy
subsection (1} of this sectione.

(3) If a person under arrest refuses upon the reguest
of a peace officer to submit to a chemical test designated
by the arresting officer as provided in subsection (1) of
this sections none shall be giveny but the divisions upon
the receipt of a sworn report of the peace officer that he
had reasonable grounds to believe the arrested person had
been driving or was in actual physical contrel of a wmotor
vehicle dpen——the-—pablie——highways—of anywhore within this
state while under the influence of alcochol and that the
person had refused to submit to the test upon the request of
the peace officeres shall suspend the license or driving
privilege of such person efa—the-highwaya-of gpymwhere _xitbhin
this state for a period of 60 dayss Like refusal by a
nonresident shall be subject to suspension by the division
in like manners All such suspensions are subject to review
as hereinafter provided.®

Section 4. Section 61-8-403y MCA4 is amended to read:

w51-8-403. Right of appeal to courte The division
shall immediately notify any person whose license or
privilege to drive has been suspendedy as hereinbefore

authorizedy in wWwriting and such person shall have the right

—f—
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to file a petition within 30 days thereafter for a hearing
in the matter in the district court in the <county wherein
such person shall sesides Such ccurt is hereby vested with
jurisdiction and it shall be jts duty to set the matter for
hearing upon 38 10 days' written notice to the county
attorney of the county wherein the appeal is filed and such
county attorney shall represent the statey and thereupon the
court shall take testimony and examine into the facts of the
casey except that the issues shall be limited to whether a
peace officer had reasonable grounds to believae +the person
had been driving or was in actual physical control of a
vehicle upon—the-pubiic—highways apywhere githin this state
while under the influence of alcohols whether the persen was
placed under arrests and whether such person refused to
submit to the teste The «court shall thereupon determine
whether the petitioner is entitled to a license or is
subject to suspension as heretofore provided.®

Section 5. Section &61-B-404e MCAy is amended to read:

m51-8-46G4., Evidence admissible == _ conditions _of
admissibility. (1) Upon the trial of any criminal action or
other proceeding arising out of acts alleged to have been
committed by any person while driving or in actual physical
control of a wmotor vehicle while under the influence of
atcoholy and notwithstanding aoy other rule or statuge
pertojoing to the admissibilily of evidence:s
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{a) evidence of the amount of alcohel in the person's
blgod at the time of the act alleged as shown by a chemical
analysis of his bloody breathy or urine is admissiblewi_apd

4b)__ 9 report of the facts ang resulfg of any gchemical
test of a person’s Dhloods breatbs Qr urine adpinistered
under 61-8-402_is admissible ip-evidence if:

Li) tbe report was prepared and verified by the person
who performed the test;

Lii) the test was . on a Dbigod sample and ihe person
withdrawing the blood was copmpetent to do SQ under
61-8-405(1) and verified ip writing on the reppri thst pe
vizhdrew the sample:

- i ) lysi ]
analysis was dope in a3 laboraotory operaked by the depsrimepnt
of justice or by gny gther }aboratory of facility certified
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Lify i t trial

+2¥4{3) If the person under arrest refused to submit to
the test as hereinabove providedsy proof of refusal shall be
admissible in any criminal action or proceeding arising out
of acts alleged to have been committed while the person was
driving or in actual physical control of a motor wvehicle
upon the public highways while wunder the influence of
alcohols

+33¥4{4) The provisions of this part do not 1limit the
introduction of any other competent evidence bearing on the
question of whether the person was under the influence of
alcohol.m

MEW SECTIUN. Section &e Severabilitye If a part of
this act is invalids all valid parts that are severable from
the invalid part remain in effects If a part of this act is
invalid in one or more of its applicationsy the part remains
in effect in ali valid applications that are severable from
the invalid applications,

NEW SELTIONe Section 7« Effective date. This act is
effective on passaqe and approvala.

—End-—
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Approved by Committee

on Judiciary

HOUSE BILL NO. 540

INTRODUCED BY VINCENT, WINSLOWy KEMMISy BERGENEe ADDY

A BILL FOR AN ACT ENTITLED: ™AN ACT REVISING AND EXTENDING
THE GEOGRAPHICAL APPLICATION OF THE LARS PROHIBITING DRIVING
UNDER THE INFLUENCE OF ALCOHOL DR DORUGS; HMAKING IT AN
OFFENSE TO DRIVE A MOTOR VEHICLE WITH A BLOOD ALCOHOL
CONCENTRATION OF MORE THAN 10 AND PROYIDING_PENALYIES EFOR
IHAT _JEFENMSE: PROVIDING FOR THE ADMISSIBILITY OF EVIDENCE;
AMENDING SECTIONS 61-8-101y AMB 61-8-401 THROUGH 61-8-404«
AND._ 61l=B=TI1%s MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 61-B-101, MCAy is amended to read:
"51-8-101. Application - exceptionss (1) The

provisions of this chapter relating to the operation of

vehicles refer exclusively to the aperation of vehicles upon
hijhwavys excepts:

{a} where a different ptace is specifically referred
to in a given section;

{npy the provisions of 61-8-301 and 61-8~401y with
regard to operating a vehicle while under the influence of
alcohgl__ar drugse shall apply upen-highwsys-and-etsewhere

threngnoat anywbere within the state.
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(2} The operation of motor vehicles directly across
the »sublic roads and highways of this states especially as
required in the transportation of natural resource productsy
including agricultural products and |ivestocky shall not be
considered to be the operation of such vehicles on the
public roads and highways of tnis state provided that such
¢rossings are adeguately marked with warning signs or
devicase Such crossings are subject to provisions relating
to stooping before entry and to restoration of any damage as
may reasonably be prescribed by the state or tocal agency in
control of safety of operation of the publié highway
involvade®

Saction 2. Sectlon 61-8-401le MCAy is a!ended to read:

"61+8-401s #Persons under the influence of alcohol or
drugse [l) Et is unlawful and punishable as provided in
61-5-71#(1) for any person who-+s to drive._or be_jin-actual
abysical_ceptrel of o _motor. . yebicle. _anymhece . withio_.this
state _while the_alcohe) concentration.in nis_bloods breathe
pr urins_i5s_ 10 gr _mores

{Ry.. It is_unlawful_ _and _punishable _as..provided _io
fi=8-Fi4t2y 6£1-8-714(2)} for__any persgp fto. drive oc_be in
actual nobysical conirel of a_motor vebicle _anywhece _within
this_state. while under the influence of:

{a} alcohol #*o-drive-or-be-in-actunot-physicat-controd

af-a-natepr-vehicte-upan-the-highways-of-this-state;

-2 HB 540

SECOND READING
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{2) 2 narcotic drugq te-drive-or-pe—in-actdnt-—-physieat
controal-of-~a-moater-vehitte-within-chias-seated or

fe¥ any other drug to a degree whieh that renders him
incapable of safely driving 2 motor vehicle to-drive--or——be
ra-—astiat~~physieat——eontrot-of-a-metor~vehiete~within—this
statew, OF .

1g2-_alconel. apd_aoy.drug. 1o a _degree thai_ceoders _bim
incapable of safely driving a mator yehicles

+2+L3) The fact that any person charged with a
viclation of subsection (1) or {2} ¥s or has been entitled
to wuse alcohol_or such a drug under the laws of this state
does not cobstitute a defense aAagainst any charqge of
violating subsection {1) gr {21

133i&) Fn--say-erinindi-prosecation-for-a-viotetion—-of
snbseetion-{tir-of-this-section-retating-to-driving—a-vehiecte
whilte-gnder-the-influenee-of-ateohoty-the-—-ameent {paon _the
trial _ef_agy.civil nr.criminal_acsion or proceading. acising
out_of asts_alleged_to have been _commitked by _apy,  pecson
deivigg..ec. . io._actual.. physical control of 2 vehicle while
under_rhe_iofluence of alcobols Lhe copcaqgtration of alcohol
in the defendant*s gerson®s bloods urings_@r_breath at the
time allegedy as shown by echemieatr analysis of the
defendant®s personts bloods urines breaths or other bodily
substances shall give rise to the foklowing presumptionss

ta) If there was at that tiae an_alcabal sencentration

-G HE. SH0:

190
11
12
13
14
15
15
17
18
17
20
21
2z
23
24

25

HE 05340702

gf 0.05% or Jess bdy-werght-of-atcohot-in-the-defendanets
blomdy it shall be presumed that the defendant parson was
not uier the influence of alcohol.

{2) If there was at that time an_salcghel congeatration
in excess of D.05% but less tian 0O«l10%-by-weight-of-atcohod
n-thr-defendantts-bloods that fact shall not give rise to
any opresumption that the defendant Ders0n wWas of was not
under the influente of alcohol obut sucn fact mady be
considered with other competent evidence in determining the
guilt or innocence of the defendsnt pLLson.

{c) If there was 3t that time an_3alcohel coungentratign
gf 0.10% or more by-weight-ef--ateshet--tn--the--defendantss
bteods it shali be presumed that the defendant persan was
under the influence of alcohol. SUCH _PRESUMPTIION _ _iS
REBUILABLEa

£3)__The _provisions.of subsection_{3}.do.not limit tng
introduction of any other competent evidsage._hearing upoo
the__issue__nf_uhazhen_tbe_ue:snn-uas_unnez_;bg_Lnflusune;ni
alcghols

t4y-~Percent-by-weight-of-alcohel-in-the-nlood-shali-pe
based-apon—grons—of-atechet-per—-+g0--cubie-—eentimetera-~of
bloode

£8)__For . __purposes .. of _ _this___sectignas . Pakcabol
cpopcentration® means_either grams . of _alcohol _per_ Gugdrad
milliliters__of _bloods..grams _of_alcobgl pec 210 liters._of

o HE 5S40
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breath:_qr.grams_of _alcohol per I5.3 millilitecs of urings

{2} _A___charge or  citatioe _for _driving__under. _the
iofluence of alcohol or drugs includss any offense._inCludsd
in_tbis.sections

+544(8) Each municipality in this state is given
authority to enact 61-8-714 and subsections (1} through {4}
16) of this sectionsy with the word "state” in subseetion
subsestions (L) and_£2) of this section changed to read
wmunicipality®y as an ordinance and is given jurisdiction of
the enforcement of the ordinance and of the imposition of
the fines and penalties therein providedo.™

Ssection 3+ Section 61-8-402y MCAy is amended to read:?

»51-8-402- Chemical bloody breathy or urine tests. (1)
ARy oerson who operates a motor vehicle wpon-the-pubtic
nighways-of apymhere within this state shall be deemed to
nave gliven consenty subject to the provisions of 61-8-40ls
to a chemical test of his bloody breathy or urine for the
purpose of determining the alcoholic content of his blood if
arrestad by a opeace officer for driving or in actual
physical contrel of a motor vehicle while under the
influance of alcohol. The test shall be administered at the
direction of a peace officer having reasonable grounds to
believe the operson to have been driving or in actual
physical control of a motor vehicle upen-the-pubtic-highways

of agywhere_within this state while under the influence of

-5- HEB 540
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atcohol« The arresting officer may designate which one of
the aforesaid tests shall be administered.

(2) Any person who Is unconscious or who is otherwise
in a condition rendering him incapable of refusal shall be
deeme? not to have withdrawn the consent provided by
subsection {1) of this sections

(3) If a person under arrest refuses upon the request
of a oezace officar to submit to a chemical test desgjignated
by tha arresting officer as orovided in subsection (1) of
this sectiony none shall be givens but the divisiony upon
the receipt of a sworn report of the peace officer that he
had reasonable grounds to believe the arrested person had
been driving or was in actual physical contro) of a motor
vanicle opon-the-publte-highweys--of apywhere__within this
state while under the influence of alcohol and that the
perso1 had refused to submit to the test upon the request of
the peace officers shall suspend the ticense or driving
privilzqge of such person on~the-highways—of gnywhere withic
this state for a period of 60 dayse Like refusal by a
nonresident shall be subject to suspension by the division
in like manner. A1l such suspensions are subject to review
as hereinafter_provided.'

Saction 4. Section 61-8-403y MCAy s amended to read:

#51-8-403. Right of appeal to court. The division

shali imnadiately notify any person whose license or

-6= HB 540
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privilage to drive has been suspendedy =7s hersinbefore
authorizeds in writing and such person shali have the right
to fitz a petition within 30 days thereafter for a hearing
in the matter in the district court in the county wherein
such serson shall reside. Such court Is hereby vested with
Jjurisdiction and it shal} be its duty to set the matter for
hearing upon 38 10 days* written notice to the county
attornay of the county wherein the appeal is filed and Such
county attorney shall represent the states and thereupon the
court shall take testimony and examine into the facts of the
casey except that the issues shall be limited to whether a
peace officer had reascenable grounds to betieve the person
had b22n driving or was in actual physical control of a
vehicte wupoA—the-pubttc-highways anywhere within this_state
while under the influence of alcoholy whether the person was
placed under arresty and whether such parson refused to
submit to the teste The court shall thereupon determine
whatner the petitioner is entitled to a license or is
subject to suspension as heraetofore provided.®

section 5. Section 61-8-4044+ MCAy is amended to read:

"51~8-406. Evidence admissible =- . _gonditions...of

agnlssibility. (1) Upoh the trial of any criminal action or

.gther proceeding .arising out of acts a¥leged to .have - been

committed by any person -while driving or in actual physical

contral of 2 motor vehiclke while -untder the influence of

R e HB S%0

i0
Il
12
13
1%
15
16
17
| £4]
19
20
21
22
23

24

25

HB 0540702

alcoholy and__potwithstaoding. _any _other _rule__ar sidiute
pertaining to_the_admissibility of evidencsi

La} evidence of the amount of alcohol in the person's
blood at the time of the act alleged as shown by a chemical
analysis of his bloodsy breathy or urine is admissiblevi__and

ib)__a__report of the facts and results_of .any_chemical
test_of _a_pecson’s__blogda breaths or. . uriog .administered
under_51=6-402 is_gdmlssible_in evideace if:

Li)__the report was nrepaced-and._yverified by the parsqn
who_pecforsed the test:

{iil_tbe__test _was. .on __a. blood sampla_and the person
Withdrawing _the _blood. _was__compsiept__to _do __so___uoder
61-8-403¢{1) _aod__wverifisd _jn_writing oo the._cepari_that he
withdrew the samples

Liiil.the _test wos _a__laborarory..analysis_ and- . the
analysis_was.dope_ ip_a labgorgtery gperated by _fthe depactment
of__Justice or by any other_laboratory or faciliiy cerrified
nz__exemnt__Iznm“_:eztifi:azlnu__unde:__xhe-_cules._nf___ﬁng
departmept:. and

{iv) the report _was__prepared..in.actocdance with any
applicable_rules of the_departmenta

L2} __upless_the accused or.bls_.attoroes. _notifies-.the
prosecuting.  gttocney _at_ least 10 days before ihe trial.or
beering of. bis.ioteontion Lo call the _parson .who _pecfocaed
the_.chemical test or.prepared ine regort.of the facts and

- - -HB 540
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results.of _the test_as_a_witpessa..-ihe _accused .waivas _gny
cight. . to _reguest .tbhat _the _person whp pecformed. the. test
testify_in_persop.at.telals

+2413) 1If the person under arrast refused to submit to
the test as hereinabove provideds proof of refusal shall be
admissible in any criminal action or proceeding arising out
of acts alleged to have been committed while the person was
driving or in actual ophysical control of a motor vehicle
upon the public highways while under the influence of
alconol .

+3144) The provisions of this part do not limit the
introduction of any other competent evidence bearing on the
question of whether the person was under the influence of
alconal.™

SEcIIﬂu_ﬁg__SECIIDu-hl:&:llﬁz.HEA;_LS_AHENQED.ID..BEAD;

"61-8-Tl4a Penaley pepalties . for driving . wlth
excessive blood algcohael concentratioa_and for driving while
intoxicated. (1) La) _A__person convicted cf.a.xiolatioo of
6£1=8=8D1{1)_shall_pe_gpunisbed Dy.lmprisoomepl_in the <ounty
jail__for__npot__more than 10 days.apd shall.ba_punisbed by @
fine. 0f oot mare_than- %500

Loy _On_ a__second..conviction _of __a___viglatigo.._of
&E-B=201q1)s__be__shall__he. punished Ry _imaciscooment in the
sounky-jail_for_ oot_more _thap.30.days_and by a_fioe_ _af. _ngt

more.than_§300.
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fcy Op a third . or subseguent Conviction of a wigolation
of __©1l=8-5014¢1)s e _shall be punished by impriscomant_in the
county_jzil.for.nok _more than ¢.mooths asud by.a.fipe qf._qot
more_than _$1:000a

£2)__ga} A person convicted of a violation of
61-8-40142) mays in the discretion of the courte be punished
by imprisonment in the county jail for up Lo 24 hourss and
shall be punished by a fine of not less than $100 or more
than $500. The jail sentence may not be suspended unless the
judge finds that the impositlon of the jail sentence will
pase a risk to the defendant*s physical or mental
well-yeinge.

+2¥Lh} On a second conviction of__a__wiglatioa of
61-8-401({2)v he shall be punished by a fine of not less than
$300 or more than $500 and by imprisonment for not less than
7 days or more than 30 dayss Three days of the jail seatence
may nat be suspended wunless the judqge finds <that the
imposition of the jail sentence will pose a risk to the
defendant®s physical or mental well-beinge

+3¥{c} On the +third or subsequent conviction gf_3a
!inlatinn-_ni_;ﬁlznzﬁnLLZAv he  shall be punished by
imprisonment for a term of not lass than 36 days or more
than | vearsy to which may be addede in the discretion of the
courts 3 fine of not less than %500 or wmore than $1+000.

lictwitrstanding any provision to the contrary providing for

-10- HB 540
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suspension of execution of a sentence imposed under this
subsectiony the imposition or execution of the first 10 days
of the jall sentence imposed for a third or subseguant
offense that occurred within 5 years of the first offense
may not be deferred or suspendeds.

t+4¥(3) In addition to the punishment provided in this
sectisne regardless of dispositiony the defendant shall
complete  an alcohol information course at an alcohotl
treataent program approved by the department of
institutionss which may include alcohol or drug treatment,
or boths if considered necessary by the counselor conducting
the prodrame Fach counselor providing Such education or
treatment shalls at the commencement of the education or
treatmanty notify the court that the defendant has been
enrolled in a course or treatment programe If the defendant
fails to attend the course or the treatment programy the
couns2lor shall notify the court of the failure.

+5¥(4) For the purpose of determining the number of
convictions under this sectiony ™conviction™ means a final
convictiony as defined in 45-2-101s or a forfeiture of bai)
or cotlateral deposited to secure the defendant®s appearance
in courts which forfeiture has not been vacatedes AN
offender is considered to have been previously convicted for
the ourposes of this sectlon if 1less than 5 years have

elapsed between the commission of the present offense and a

-11- H8 540
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previnus convictions If theré has been no additionat
conviction for an offense under this section for a periog of
5 years after a prior conviction hereunders then such pricr
offense shall be expunged from the defendant®s record."

NEW_SECTION. Section Te Severabilitys If a part of
this act is invalide 211 valid parts that are severable from
the iwvalid part remsin in effects If a part of this act is
invalid in one or more of its applicationsy the part remains
in effect in all valid applications that are severable from
the invalid applicationse

NEW_SECIIONs Section 8. Effective datee. This act is
effective on passage and approvala

—-End-—
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HOUSE BILL NOe 540

INTRODUCED BY VINCENT, WINSLOWe KEMMIS, BERGENE, ADDY

A BILL FOR AN ACT ENTITLED: AN ACT REVISING ANG--EXFENBEING
THE-GEIGAAPHIERL—APPLICAFFON-OF THE LAWS PROHIBITING ODRIVING
UNDER THE INFLUENCE OF ALCOHOL OR DRUGS; MAKING IT AN
DFFENSE TO DRIVE A MOTOR VEHICLE WITH A BLOOD ALCOHOL
CONCENTRATION OF MORE THAN 10 AND-PROYEDING-PENALTIES-FER
FHAT-IEEENSE; PROVIDING FOR THE ADMISSIBILITY OF EVIDENCE;
AMENDING  SECTIONS  61-8-10lg AN® AND 61-8-401 THROUGH
61-~B-404y ANB=GR=fsFi4y MCA; AND PROVIDING AN IMMEDTATE

EFFECTIVE DATE.™

BE IV ENACTED BY YHE LESISLATURE OF THE STATE OF MONTANA:
lection le Section 61-8-101y MCAy is amended to read:
*51-8-101. Application -~ exceptions. (1) _AS USEFD__IN

IHIS_-EHAEIEB:--:!A!ﬁ.nﬁ_IHE;SIAIE_DEEH_ID_IHE_BUELIE!_HEAHS

ANY_HIGHWAYe ROADs _ALLEYs LANEs _PARKING _AREAs _OR__OTHER

CUBLIC OB _PRIVATE PLACE ADAPIED.ANOD. EITTED EOR PUSLIC TRAVEL

IHAL__1S_.IN _COMMON _USE _BY THE PURBLIC WITH IHE EXPRESS_OR

IHPLIED CONSENI_OF THE OMNERs
t32¥{2) The provisions of this chapter relating to the

operation of vehicles refer exclusively to the operation of

vehiclas upon highways except:

{a} where a different place is specifically referred
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to in 3 given section;

(b} the provisions of 61-8-301 and 61-B~401y with
regarﬁ to operating a vehicle while under the influence of
alcabgl..._or drugse shall apply upon-highnays-und-e@seuhére
throughout anyshere-within-the-state UPON THE WAYS OF THE
SIATIE DEEN._JO THE PUBLIC .

£2+4L3) The operation of motor vehicles directly across
the public roads and highways of this states especially as
requirad Iin the transportation of natural resource productsy
including agricultural products and livestocks shall not be
considered to be the operation of such vehicles on the
public roads and highways of this state provided that such
crossings are adeguately marked with warning signs or
devicase Such crossings are subject to provisions relating
to stopping before entry and to restoration of any damagé as
may reasonably be prescribed by the state or local agency in
control  of safety of operation of the public highway
involved."

Section 2« Sectiotr 61-8~40ls MCAy is amended to read:?

*"51-8-401. Persons under the infiuence of alcohol or
drugse (li It is unlawful and punishable as provided in
61—~k 4¢3y 61-8-T14 for any person whe-+s %o drive or be in
actual. _pbysical _control_ef 9. motor vebicle aaymhers-owithin
thia-state WPON IHE.WAYS. JQF. IHE STATE_ OPEN__I0 _THE._ _PUBLIC
while _the _alcoho)  conceotration. _in bis_bloods breaths.orc

2= HB 540
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uriog is. al0 oc 80ree

42)__ 1% is__unlawful _and_ punisbable__as _provided _in
Gi=A-Fi4td) oOkc8:2724421 61-8-T14 for-any_persopn.to-drive Qr
ke.lo actual physical _control.of.a-_motor _vehicle aaymbece
within==this=cxkate UPIN _THE_MAYS OFE_IHE SIATE QPEN 10 _JHE
PUBLICas while under the influence of:

(a) alcohol to-drive-ar-be—in-actual-physieat-——contro}
of-u—aotur-;ehie}e-upon-the~h+gh-ays-ef—this-stute;

(b} a narcotic drug te-deive-or-be-in-actual-physical
contro}-of-a-motor-vehiele-within-this-statet or

te+ any other drug to a degree whieh that renders him
incapable of safely driving a3 motor vehicle to-drive—or-be
in-actaal-physicat-controt-of-a-moter-—vehicte-~within-—this
statesi o

L) .alcehel _and 3oy.drug Lo 2 degree that renders him
incapakle_of safely drivicg.a metor yehicles

¢2343) The fact that any person charged with a
violation of subsection (1} gr_[2] Is or has been entitled
to use alkcgbigl.ar such 2 drug under the laws of this state
does not constitute a defunse against any charge of
violating subsection (1) grC_f{2}«

£39(4) In-any-erininat-prozecution—for-a-viotetion—-of
subsection-{ti-of-this-section-retating-te-driving-a-vehicke
white-—under-——the--infinence-of-ateohoty-the-amsunt lUpon the
trial of any civil or criminal action or_proceeding arising

=3- HB 540
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out__of__acts__alleged  to bave oeen gopmitted by aoy person
driving_er_ig.actual physical ceotrol of .a _yehicle while
woder-the._influence _of alcghole bLhe concentgation of alcoheld
in the defendant*s persen®s bloody urioes-_ar._breath at the
time allegedy as shown by chemieal analysis of the
defentants®s persoa’s bloods uriney breaths or other bodily
substancey shall give rise to the following presumptions:

(a) If therc was at that time ap_alcghel concgotratiop
af D«05% or less by-weight-of--nteshol-—in--the--defendmntts
b¥oody it shall be presumed tnat the defendant person was
not under the influence of alcchole

{b) If there was at that time an.algohel coocentration
in excess of D.DS!.but less than O«10%~-by-wetght-cf--2tecohod
in-—tra--defendanttz-blood, that fact shall not give rise to
any presumption that the defendsnt pgrsgp was or was not
under the influence of alcohol but such Ffact may bte
considered with other competent evidence in determining the
guilt or innocence of the defendant persons

{c) If there was at that time gp_alcohel_coocegtration
of ©G.10% or more by-weight-of-atcohot—in-the-defendantis
bleads it shall be presumed that the defepndant persgs was
under the influence aof alcohol. SUCH,  CRESUMPIION 15
REBUILABLEs

£3).-Ibe provisions_of subsection f) do.ook.liwmii..the
lptroduction. 9f _aoy _psher_cosgeieni evideoce bearing upon

= HB 540
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the_issus_of wbether tha person was undec. the _iofluence gf
alcohols .

t4)-—Percent-by~weight-of-ateohot-in-the-biood-shatt-be
pased--upon--qgrama--of--astcohol-per-186-cobic—centineters-of
btoads

LE).EQrL . _purposesi...of __this sections-.__2alcohgl
concantfation® _meaps. eitber _grams._ of_aleoghol_per bundred
milliliters of blocds grams of alcohol per _210. liters..of
breaghe_.or gra@s._of alcohol per T5.3 milliliters_of uriogs

(11 A_charge__or Cltation for drivifg . undec _ the
influesoce. of alcohol or.drugs iaocludes any cffense _included

ip_this.sectiqos

+5¥{B) €£ach wmunicipality In this state is given
authority to enact 61-9-714 and subsections (1) through t4}
£68) of this sectionas with the word ®state® in subsection
subsectigns (1) aod (2) of this section changed to read
"municipality®, as an ordinance and is given jurisdiction of
the enforcement of the ordinance and of the imposition of
the fiaes and penalties therein provided.”

Saction 3. Section 61-8-402¢ MCAs is amended to read:

P61-8~-4024. Chemical bloodes breaths or urine tests. (1)
Any person who operates a motor vehicle wuwpon--the--publie
highways--of gpnywhere-within-eh+s~state UPON THE_HWAYS OF THE
SIAIE_JPEN_IQ IHE.PUBLIC shall be deemed +to have given

consents subject to the provisions of 61-8~401y to a2

=5- HB 540

10
i1
12
13
e
15
14
1T
18
19
20
Z1
22
23
24

25

N HB 0540703

chemizal test of his blood, breaths or urline for the purpose
of dztermining the alcohnlic conteat of his blcocod 1If

arrestad by a peace officer for driving or in actual

physical control of 2 motor vwvehicle while under the

influsnce of alcohols The test shall be administered at the

direction of a peace officer having reasonable grounds to
believe the person to have been driving or in actualr
physical control of a motor vehicle upon-the-pudbiie-highways

of Jayshecg-withia-this—state YRON THE__MAYS_ _OF IHE _SIALE
OPEN__IO IHE_ PUBLICa while under the influence of alcohol.

The arresting officer may designate which one of the
aforesaid tests shall bz administered.

{2} Any person who i# unconscious or who is otherwise
in a condition rendering him incapable of refusal shall be
deamed not to have withdrawn the consent provided by
subsection {1) of this section.

{3) If a person under arrest refuses upon the request
of a peace officer to submit to a chemical test designated
by the: arresting ofFicer as provided in subsection (1) of
this sections none shall be givens but the divisions upon
th2 r2ceipt of a sworn report of the peace nfficer that he
had reasonable grounds to believe the arrested person had
been driving or was in actual physical control of a motor
vehicle open--the--pubtic--highways-of anpghere-within-thise

state JPUN THE_MWAYS DF THE STAIE OPEN TO THE _PUBLICs while

—-f= HB 540
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under the ..influence of 2alcohel and that the person had
refus:d to. submit to.the test upon the request of the peace
officery shall .suspend FOR._A_PERIDD QF _&Q _DAYS the Yicense
or driving.privilege of such :person eon——the-~highways——of
_anyehete-suithin-this-state—Ffor—a—period-sf-co-deps UPOH THE
MAYS. DE-IHE SYIAYE.QPEN 10 ¥HE_ _PUBLIL. Like refusal by a
nonresident shall be subject to suspension by the division
in lika manher. A}) such suspensions are subject to review
as herelnafter providedas™

Section 4. Sectian 61-8~403y MCAy is amended to read:

B41-8-403. Right of appeal to court. The division
shal? ismediately notify any person whose license or
privilage to drive has - been . suspendeds as hereinbefore
authorizady in writing and such person shall have the right
to file.a petition within 30 days thereafter for .a hearing
in the . matter in the:district court in the county wherein
such person shall resides Such court is hereby vested with
jurisdiction and it shall be its duty to.set the matter for
“hearing upon 36 10 days® written hnotice to the county
-attorney .of the county wherein.the appeal is fliled and such
county attorney shall represent the states and thereupon the
court shall take testimony énduaxanlne into the facts . of the
casey excapt that the iIssues shall be lLimited to whether a

peace nfficer had reasonabiegrounds: to-believe the person

.. had bzen driving or was in actual physical control .of a

- HB 540
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vehicle wupon-the-publi=-highways anymhere-within-thia-state
upON THE . HAYS.QF . JHE STATE QPEN IO THE PUBLICs < while under
the influence of alcoholy whether the person was placed
under arresty and whether such person refused to submit to
the tasts "The court shall theraupon determine whether the
petitioner is entitled to 2 license or {5 subject to
suspension as heretofors providede™

Section 5. Section 61-8-404y MCAy is amended to read:

*51-8-404., Evidence admissible ==._-conditions. . of
adelssihilitye {1) Upon the tr¥al of any criminal action or
gther proceeding arising out of acts alleged to have baen
committed by any person while driving or in actual physical
control of a motor vehicle while under the iafluence of
atconoly and .nofwithstaoding .any otber .rule or.statute
pectaloing to the adelssibllity of exldeaces

{a) evidence of the amount of alcohol in the person®s
blood at the time of the .act alleged as-shown by a chemical
analysis of his bloods breathy or urine is admissibles;__and

{b)__a _report. of the facts aod ra2sulis. of soy chemical
test_pf_a.perseuis..bloads . breathe or ucine _administered
under 61=8-402.is admissible in exidence If;

4i) _the report.was_prepared and_verified Dy.the persocn
who.perforaed the test:

Lliy_tha _test was__on _a blood sapple_and.ihe.pecsan
witbdrawing._the__blood. was__coapeteat _fo do.__se . undec

-8- HBE 540
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61z8=505411 .aod__verified in writlog on.the.remgrt _ghat he
withdrgw_tbe_samples:

{1ili} the _test _was _@ laboratory _analysis..and _tbhe
analysis.was. done in.a laboratory gperated by the departwment
of __justice.qc by any other laboratory or facility certified
or._eseapt._from certification under _the rules of  the
departaent: and ’

Cixl_the _regeert . was._grepared._io_accerdance with aay
applicable rules. of the departments

f2)__uoless_the accysed.or.bis_.aitoroex..ngtifiss. the
prosecuting-.astorpey at  least 10 days befoce the trjal.or
hearing.of_bis_inteotlon. to ¢all the _person. .who perforsmed
the_-chemlcal _test or prepared.the.ceport qf the facts and
cesulrs. of the test as a witness. the accused _walves .any
right _to__cequest _that__the _persan.wbg.performed the test
testify lo-person at_triale

£2343) If the perscn under arrest refused to submit to
the test as hereinabove provideds proof of refusal shall be
admissible in any criminal action or proceeding arising out
of acts alleged to have been committed while the person was
driving or in actual physical control of a motor vehicle
upon the pob¥ic-highwoys WAYS OF THE STATE OPEN__Y0. LdE
PuBLICe while under the influanca of alcohol.

+3444) The provisions of this part do not 1imit the

introduction of any other competent evidence bearing on the
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question of whether the person was under the influence of
alconcl «»
SECEXON-G6p~-—SEEFEON-OF=8=TRax-NEAy S ANENDER FO-—REARe
“61-8-F14w-—Penalty feanttiexc=-for---driving-=owith
sxceasive-plood-ateobal-concentration-and for—driving—~while
Fntorieatedy———t1) tai::a:ng::nn::nn:t:tgd:nf:ﬁ:xinistinn:n£
&1=8-49kfd3-ahati-be-punizhed-hy-teprissnment-in-the--county
iaik=-far=-naet-opare-than-td-daya-and-ghaiizhe-punished-hy-n
fine—af-net-mace-than-$5G9y
toi=zfn=-p--geeand--convictian-caf-c-a--—-victationzr-of
&k=f-%0iti}y--he--3balti-che--punished-by-igprizopment-in-the
sonnty-jaii-foczoot-mars=than-38-days-and-hy-a-fine-—of--not
morn-thaa-$560s
{eizzOn-a-tbird-or-sabsequent-convistion-of-a-vintatian
efr-ok=f-48kt3iy_he-ashati-he-punished-hy-inprisnonens-in-toe
sonaty=jati-far-net-more-than-é-nontha-and-by-a-fine—of--nat
macecthon-$ieB00x
t2i-ztat A-—-persor--~-convicted-vraf-———p-~viotatien-—of
651-8-491LE} mayy-rn-the-diseretion-of-the-courty-he-punished
oy-tmarisonment-in—the-county~jaii-For—up-te-g4-~hoursy—-and
shat - —-pe-—punishesd—hy-a-fine-of-poc-tess-ehan-4106-or—more
than-%568v~Fne-jati-senvence-nay-not-be—suzpended-untess-the

jodge-finda-that-the-inposition-of-the--jatt-~sentence--witt

pose~——a-~-risk---to--the-—defendantts-—physieat——or--mental

nett-beings
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t2rtht Bn--sr--aseond-—cenviction ~~fA=-cyictatipn--of
=B85 Rt 2ty-he~ahati~be ~puniahed~by-a-fine-of-not~-tesas—-chan
$888~or-nore-thon-$588-and=<by—imprisonment—for—-not—tess~thon
F-days-or-sore-then-38-dayss-Fhree-days—of-the-4att-vyentence
may--not——be~—suspended--udatess——-the--judge-—Ffinds—~that-the
imposition-of-the-jail~sentence~nit¥~-pose--a--risk-~to~-the
defendantis~physicoat-or-nentat-nei—beirnge

t3yted On-—~the-——third——or——subsequenc--conviceion nfzn
itatgtigg:;nf::ﬁt:ﬂ:aﬂt&ﬂiv—-he—-—shoi%——-be--—pun+shed—-by
+mprizomment-—for——a--termr—of~not-tess-than-38~dayst—or-more
than-t~yeary—to-~whichrmay-be-addndy-in-the-diveretton-of-the
courty-~a-fine-of-not—tess-than-5588-—or-—more~-—-than-—61v000w

Notwithatanding--any-proviston—to~tha-contrery—providing-fer

suspension-ef-axecution—of-a~~sentence——imposed--ander--this
subpsectiony-the~—iaposition-or-exeeutisn-of—the-first-1-days
of-—the—Fait--santance-—inposed--for~—a-third-or—subsequent
offense—~that-occurred-within-5-years-of-~the-~first——offense
mayenot~be-deferred-or-suspendeds

t4%1+idt. In——eddivion-to-the-punisheent-provided—in-th+s
seceisny-regerdiesa——of-~dispositionr-—the-——defendant-—sho}d
compinte-—~an—alechot~-+nfernation——conr se-—at--an-—atcoho¥
trentment-~-progran———approved-——by-——the --depertnent-~=-—of
institnttonay--which-——my=~inctusde-ateohol ~or-drug-treatasney
or-bothy—if-considered-aecesspnyprby-the~esanrelor-conducting

tha-preograms—£ach~-—counseior—~ppoviding-~such--edncation—or

=11m- HB" 540

10
11
12
13
14
15
16
17
k8

19
20
21
22
23

24

25 -

HB D54G/G3

trearnent~-shatty-~as-—the-—commencement-of-the-education-or
ereatmenty-notify-the-conre——that——the-—defendant-—has—-peen
enrotled--in-~a-tourse—or—trestaent-programy—ff-the-defendant
faita- to-attend-the-cour se~or--the-—trestnent——prograny-—the
counsetor-shati-necify—the-court-of-the-faitures

t51t&3 For--the-—purpose——of-deternining-the-number—of
eonvictions—under-this-sectionr~"conviction-neans——a--finat
convictiony-—as-defined-in-45-2-181iv-or-a-forfetture—af-bar}
or—tottaterat-deposited-to-secdre-the-defendant s-appesrance
in-——eourty-—whith--forfeiture--has-—not-—been-~yecateds-—~An
offender—is-considered-to~have-peen-previousty—convieted-for
the--porposes—~of~-this—seetton-—if--tess-than-5-yeara-have
slapsrd-betwean-the-commnission-of ~the-present-offense—and--=
previsus--~-convictione-—if-—there-—has--heen-—no—-additionat
conviction-for-an-offense—dnder—chis-section-Ffor—a—period—of
S-years-after-a-prior-conviction-heroundery-then-such--prior
offense~shati-ne—enpunged-from-the~defondant*s~recordes

MEM_SECTIIOMs Section be Severabilitys 1If a part of
this act is invalidsy all valid parts that are severable from
the iavalid part remain in effects IFf a part of this act is
invalid in one or more of its applicationsy the part remains
in effect in all valid applications that are severable from
the invalid applicationsa

NEH..SECTIONS VSection’T. Effective date« This. act is

effective on passage and approvala
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March 25, 1983

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 540 be amended as follows:

1. Page 2, lines 19 through 25 and page 3, line 1.
Strike: Page 2, lines 19 through 25 and page 3, line 1.

Insert: "NEW SECTION. Section 2. Operation of motor vehicle

with alcohol concentration of 0.10 or more, It is unlawful

and punishable as provided in 61-8-714 for any person to drive

or be in actual physical control of a motor vehicle upon the

ways of the state open to the public while the alcohol concentration
in his blood, breath, or urine is 0.10 or more.

2. ' Page 3, lines 2 through 14.
Strike: page 3, lines 2 through 14.
Insert: "Section 3.

I Section 61-8-401 is amended to read:
61-8-401. Persons under the influence of alcohol or dru

(1) It is unlawful and j i i 1
awrul and punishabable as provided in 61-8-714 (1} for
any person who is under the influence of:
(a) alcohol to drive to be in actual physical control of a

motor vehicle upon the highways-ef-this-state ways of the state
open to the public; ~

(b} a narcotic drug to drive or be in actual physical control of
a motor vehicle within this state; er

(¢c) any other drug to a degree which renders him incapable of
safely driving a motor vehicle to drive or be in actual physical control
of a motor vehicle within this state; or"

3. Page 3, line 15.

Strike: "({c)"

Insert: "(d)"

4, Page 3, line 16,

Following: "vehicle"

Insert: "to drive or be in actual physical control of a motor

vehicle within this state"

5. Page 3, line 17.

Strike: "(3)"
Insert: " (2)"

6. Page 3, line 18.
Strike: "or {(2)"

7. Page 3, line 21.
Strike: "or (2}"

8. Page 3, line 22.
Strike: " (4)"
Insert: T(3)"
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Judiciary - House Bill No. 540
March 25, 1983

Page 2

9. Page 4, line 24.
Strike: " (5)"

Insert: " (4)"
Following: "subsection"
Strike: " (4)"

Insert: " (3)"

10. Page 5, lines 6 through 12.
Strike: subsections 6 and 7
Renumber: subsequent subsection

11. Page 5, line 15,
Strike: "({6)"
Insert: "(4)"

12. Page 5, line 16.
Strike: '"subsections" and "and (2)"
Insert: ‘"subsection" before " (1)"

13. Page 5, following line 19. .

Insert: "“NEW SECTION. Section 4. Definition of aleohol concentration.
For purposes of [Sections 2 and 3], 'alcohol concentration' means
either grams of alcohol per 100 milliliters of blood, grams of alcohol

per 210 liters of breath, or grams of alcohol per 75.3 millliliters Of
urine.” ‘ '

l4. Page 8, lines 12 through 14.

Following: "person" in line 12 _

Strike: "while driving or in actual physical control of a motor
vehicle while under the influence of alcohol,"

Insert: "in violation of [Section 2 or Section 3 of this Act}."



March 28, 1983

SENATE COMMITTEE OF THE WHOLE AMENDMENT

That House Bill No. 540 be amended as follows:

1. Page 5, line 1.
Following: "“blood"
Strike: ", urine, or breath"

2. Page 5, line 2.
Following: "chemiemi™"
Insert: “chemical"

j. Page 8, lines 8 and 9.
Strike: remainder of line 8 through "PUBLIC" on line 9
Insert: "on the highways of this state”

4, Page 9, line 17.
Following: "This Act”
Strike: remainder of line 17 through "evidence" line 19

March 28, 1983

SENATE COMMITTEE OF THE WHOLE AMENDMENT

That House Bill No. 540 be amended as follows:

-

1. Page 10, line 3.
Strike: subsection (ii) in its entirety
Renumber: subsequent subsections

2. Page 10, line 13.

Following: 1line 13

Insert: "[3(iv)] If the test was on a blood sample, it must comply
with subparagraphs (i-iii) of this subsection, and in addition,
the person withdrawing the blood must have been competent to do
so under section 61-8-405f{1)."

Renumber: subsequent subsections

March 28, 1983

SENATE COMMITTEE OF THE WHOLE AMENDMENT

That House Bill No. 540 be amended as follows:

i. Page 2, line 4.
Strike: “alcchol ox®
Strike: "shall™

2, Page 2, lines 5 and 6.
Strike: "UPON THE WAYS OF THE STATE OPEN TO THE PUBRLIC."
Insert: "anywhere within this state;
(¢} the provisions of 61-8-301 and 61-8-401, with regard to
operating a vehicle while under the influence of alcohol, apply .
upon all ways of this state open to the public.®

3. Page 3, line l6.
Following: “wvehicle”
Insert: "by a person”

4. Page 6.

Following: 1line 16

Insert: “THERE IS A NEW MCA SECTION THAAT READS:

"Section 4. Multiple convictione prohibited. Whan the same

-acts.may astablish the commission of an offense undar -both

-{section-2) and 61-8-401, a person charged with such conduct
may be prosecuted for a violation of both [section 2] amd
61-8<401." ‘Bowevex, he may only be convicted of an offense
under elther [section 2] or 6l1-8-401.""

Renumber: -~ subsequent sections accordingly

5. Page 6, line 19.
Strike: Ysectioms 2"
y Snection 2] "

2;§J’0iﬁ7

3 TEIS ACT]"™
Insert: "6i-8-401



Maxch 28, 1983

Senate Committee or the Whole Amendment

That House Bill No. 540 he amendec as tollows:

l. Page 11, line 6.

Following: line 6

Insert: “THERE IS A NEW MCA SECTION WHICH READS: Section 8. Penalty
tor driving with excessive blood alcohol concentraticn.

(1) A person convicted of a violation of (Section 2} shall be
punished by imprisonment for not more than 10 days and shall be
punished by a fine of not more than §$500.

(2} On a second convictieon of a violation of (Section 2) he
shall be punished by imprisonment for not less than 48 consecutive
hours or more than 30 days and by a fine of not less than $100 or
more than $500.

(3) ©On a third or subsequent conviction of a violation of
(Section2)he shall be punished by imprisonment for not less than
48 consecutive hours or more than 6 menths and by a fine of not
less than $300 or more than $1,000.

{(4) In addition to the above, the provisions of Sections 61-5-205

{(2), 61-5-208(2) and 61-11-203 relating to revocation and sugpension
ot driver's licenses shall apply to any conviction under (Section 2).

March 28, 1983
COMMITTEE OF THE WHOLE AMENDMENT

That House Bill No. 540 be amended as follows:

1. Page 10, lines 14 through 20.
Strike: subsection {2) in its entirety
renumber: subseguent subsections.
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HOUSE BILL MO 540

INTHRODUCED BY VIMCENTy WINSLOWs KEMMISe BERGENEs ADUY

A BILL FOR AN ACT ENTITLED: ™AN ACT REVISING ANS—-EXFENDENG
FHE-BEBGRAPHEEAL-APPLEEAFION-OF THE LANS PROHIBITING DRIVING
UNDER THE INFLUENCE OF ALLOHOL OR DRUGS; MAKING IT AN
DFFENSE TO DRIVE A MOTOR VEHICLE WITH A BLOOD ALCOHUL
CONCENTRATION OF MORE THAN =10 AMB-PROYFIHING-PENALFIES-—FOR
FHAF-SEFENSE; PROVIOING FOR THE ADMISSIARILITY OF EVIDENCE;
AMENDING  SECTIONS  61-8-10ly #ANB ANOD 61-8-401 THROUGH
61-8-40%y AMB-61=68-F34y MCA} AND PROVIDING AN [IMMEDIATE

EFFFCTIVE DATE.™

BE T7 ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1« Section 61-8-101y MCAs is amended to read:
n,1-8-101s Application -- exceptions. Ll)__AS _USED. _IN

IHIS.  GHAPTERx _ZHAYS QF THE _STAIE _OPEN YO THE BUBLIC® MEANS

ANY _HIGHEAY2 BOADs _ALLEYs _LANE. _PARKING. . ABLA» _UR__OIHER

BUBLIC .OR_PRIVAIE PLACE ADAPTEQ.ANO_EITTED EOR.PUBLIC TRAVEL

YHAL. IS__IN__COMBON__USE__RY IHE PUBLIC WIIH IHBE EXPREIS_OR

IMELICD _CONSENT QF THE DWNERS
+1¥(2) The provisions of this chapter relating to +the

operation of vehicles refer exclusively to the operation of

vehicles upon highways except:

{a) where a different place is specifically referred
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to in a given sectionj

{bh} the provisions of 61-8-301 and 61-8-401s with
regard to operating a vehicle while under the influence of
ateptel-—ap drugsy shall apply upon-highways-and-etlsewhere
throughout asnywhere-mithia-the-atace YPONFHE--HAYS=OF--FHE
SEAFE-QLEN-FE-FHE_PURLIC ANYWUERE WIIHIN IHIS STAYES

LC)__IHE _PROYISIONS OF %£1-8-30L AND 6l-8-%501s WIIH
REGARD YO _DPERATING A VEHICLE WHILE UNQER_JHE INELUERCE  QF
ALLOHCL.__APPLY_ _UPON A1) _WAYS OQF _YHIS STAXLE QOBEN I0 XHE
BUBLIC.

€2%(3) The operation of motor vehicles directly across
the public roads and highways of this statees especially as
required in the transportation of natural resource productss
inciuding agricultural products and livestocky shall not be
considered to be the operation of such vehicles on the
public reads and highways of this state provided that such
crossings are adequately marked with warning signs or
devicess Such crossings are subject to provisions relating
to stopping before entry and to restoration of any damage as
may raasonably be prescribed by the state or local agency in
contrai  of safety of operation of the public highway
involved.™

Feetion-2a-~Section--a}-8~48ty-MEAy-t3-amended-teo-reads

n53-8~408tv~—Persons-onder-the-rnfivence-of--atcohot--or

drogar-——tif~—ft--is-—aniswfut-and-gunisnabie-as-provided-in

-2 HE 540

REFEREWCE BILL
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6=8-F14t1y G1-8-F1% for-any-person-xho-+9 to_drive—eor-he-yn
actuni-phyatcai-controt-gof-ea-mpntor-yehicie soxmherez-within
thig--skate HPON-—FHE--HAYS-AF-FHr-STATL-0PEN-FO -FHE-PHBLIE
white-thecalcohpli-conssntrationzinzzhiaz-hicedz=—breotby-cor
grige-rs-wi@-pr-mores
f2¥--it--ia--untawfui--and--puniahapis--as-_-prowided-in
£=f=22otiy Sk-0-Fiitoi-63-G=F14 far-any-pecannctozgrive--or
hez=#n=-actuni--phyaicai-contret-ef-a-motor-vehjcie anywhuce

within=this-atote UPON-FHE-MAYS~BF-FHE--SIAFE—-HPEN-—FO--FHE

£HAELEER mhile under-the-influence-ofr

tar—-astcohol-~to—drive-or-be-in-actust-physircat-controt
of -a-mater-venicte-upan-the-highnays-of-this-statet

to)-—a-nercotic-drag-to-drive-or-pe—in+actunt--physieat
controi-of-a-moter—vehicte-within-this-stater-or

fed==~any-rother-drug-to-e-degree-whieh that rendess—him
incapadie-of-safely—driving-a-motor-vehicte-to-drive—or—-be
tn-—-nctuat--physicot--contrei-af-n-meator-vehielte-within-this
statevi-ar

IHEBE_ 15 A _NEW MLA SECTION FHAT READS:

Section 2. Operation of motor venicle 8Y A _PERSON with
alcohol concentration of 0.10 or more. It is unlawful and
punishable as provided in 61-8-714 for any person to drive
or he in actual physical control of a motor vehicle upon the
ways 2f the state open to the public while the alcohol

concentration in -his bloods breathy or urine is DelD ar

-3- HB 540
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mores

Section 3. Sectlion 61-8-40ly MCAy is amended to read:

"51-8-401. Parsons under the influence of alcohol or
drugse 1) It is unlawful and punishable as provided in
61-8-T14¢2) for any person who is under the influence of3

{a) alcohod to drive or be in actual physical control
of a motor vehicle upon the highways-sf-chis—seste pays_  f
the_state_cpen fo the_publics

(b) a narcotic drug to drive or be in actual physical
control of a motor vehicle within this state; eor

{¢) any other drug to a degree which renders him
incapable of safely driving a motor vehicle to drive or be
in actual physical control of a motor vehicle within this
Sstatewi_orC

teiDi__alcohol. . _and._aoy drug to a_degree that renders
biw_iocapable_of safely driving.a mator yehicle IO ORIVE. QR
BE_In_ACTUAY PHYSICAL CONTROL _OF & MOTGR YEHICLE WITHIN IHIS
SIAIE.

t24433122 The fact that any person charged with a
violation of subsection (1) gor-$f2% is or has been entitled
to use alcohol_gr such a drug under the 1aws of this state
does not constitute a defense against any charge of
violating subsection (1) pp—f2ie

t3r44313] En-—any-criminat-proscention—for-a-vioktatien

sf-aubyeetion—{tiy-of-thig-——section-—reloting--te--driving--s

4= HB 540
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vehicte-~white—-onder-—the-—infloence-of-aleoshely-the-anoont
Upan_tbe_ trial. of any civil or criminal action oc procesding
arisiog_out_of acts _alleged.io have been..commjtted by _any
person__driving _or _jin.actual physical cootrol of a wehicle
while_under the_ influente of alcohole the _concentration of
alcohol in the defendsntts persgnls bloodz=arines—se-preath
at the time allegedsy as shown by ememiend CHEBICAL analysis
of the defendantts persen’s bloods urines breaths or other
bodily substancey shall give rise to the following
presundtionss:

(a) If there was at that time apn_alcabicl concentration
of D.O5% or tess bpy-weight-of-~atconot-in-the-defendantts
pieedy it shall be presumed that the defendant gperson was
not utder the influence of alcohole.

{b) If there was at that time an_glcghol cangentration
in excess of 0.05% but less than 0.l08~-sy-weight-of-akcohet
tn~the-defendantia-bioed, that fact shall not give rise to
any Dpresumption that the defendsant persgn was or was not
under the influence of alcohol but such fact may be
considered with other competent evidence in determining the
guilt or innocence of the defendant persans

{c) If there was at that time an_alcohol _concentration
gf 7.10% or more by-weraht-of--steohsi--in--the--defendantts
ntond.s it shall be presumed that the defendant persoo was

under the influence of alcohols  SUCH__PRESUMPTION _ IS

-5- HA 540
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REBUILABLE.
+S¥(4)__The _provisioos__of__subsection 5% {31 do oot
limit_the _jiptroduction _of _any__otber_ . competeot..evidence
bearing__upen__tbe lssue of whether the person was uagder the
influsoce of alcohole
th}-~Pereent-by-wetght—of-atechet-in-the-bltood-shati-be
bosed-upen-grams-nf~ateshol-per--186--cubie~-ceantineters—--of

plroods

th¥==Eor—c-cpurpesea--c-ef---this--cacerieny--Zateonot

concenteation®-meana-either-gramazcof:-aleohal-—per-chondeed
mittititera--of--hiopdy==grams=cef-aicohei-per-2r0-}ivera_of
beeathr=or-grass=of-nicohet-per-35y3-nittiticera-cof-—urines

132-2A==-charge--pr--citotion==for-cdrixifgz-under-cthe
tnfiuence-ef-oicohet-orodrngacinciudescanysoffense——iccluded
tn-thiacsectinne

+5¥¢8¥(5) €ach municipality in this state is given
aythor ity to enact 61-8-714 and subsections (1) through <+4%%
£6% [%)} of this sections with the word "state¥ in sobsectten
aubaections SUBSECTION (1) and-£f2% of this section changed
to read "municipatity®s as an ordinance and is given
jurisdiction of the enforcement of the urdinance and of the
imposition of the fines and penalties therein provideda®

IHERE_ 15 A_MNEW MCA SECTION_IHAI_READS:

Section % Multiple convictions prohibiteds MWhen the

same acts may establish the commission of an offense under

-5= HB 540
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both " section 2] and A1-8-401y a person charqged with such
conduct way be prosecuted for a viotation of both [section
21 and A41-B8-401. Howevers he may only be convicted of an
offense under either {section 2] or 61-8-401.

THERE L3-A_NEW_MCA_SECTION THAI READS:

Section S Definition of alcohel concentratione For
purposes of [seetions-# SECTION_2] and 33 8l-B-%Qls “alcohol
concentration* means <either grams of alcohol per 100
milliliters of bloods grams of alcohol per 210 liters of
breaths or qrams of alcohol per 75+ miltiliters of urines

Section 6« Section 61-8-402y MCA» is amended to read:

"51-8-40Z. Chemical bloods breathy or urine testse (1)
Any person who operates a wmotor vehicle wupena-—the——public
highways——of saywhtre—within-thia-seave UPON THE HAYS OF THE
STATIE_OPEN IO _IHE PUBLILC shall be deemed to have given
consente Subject to the provisions of 61~8-401y to a
chemical test of his bloody breathy or urine for the purpose
of determining the alcoholic content of bnis blood if
arrested by a peace officer for driving or in actual
physical control of a motor vehicie while under the
influence of alcohols The test shall be administered at the
direction of a peace officer having reasonable grounds to
believe the person to have been driving of in actual
physical control! of a motor venicle opon-~the-pubite—highways

of anrmhese-within-thia-seate YPON_THE _WAYS OF _IHE _SIATE

-1- HB 540
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DPEN__ IO _IHE . 2URALIC: while under the influence of alcohols
The arresting officer may designate which one of the
aforesaid tests shal) be administereds

(2} Any person #ho is unconscious or sho is otherwise
in a condition rendering him incapable of refusal shail be
deemed not to have withdrawn the consent provided by
subsection (1) of this sectione

(3)y If a person under arrest refuses upon the reguest
of a3 peace officer to submit to a chemical test designated
by thz arresting officer as provided In subsection (1) of
this sections none shall be givens but the divisions upon
the raceipt of a sworn report of the peace officer that he
had reasonable grounds to believe the arrested person had
been Ariving or was in actual physical control of a motor
vehicle uopon—-the--public--highways-of anywhere-githin-this
stote UPON THE .WAYS..OF THE STAYE OPEN_JQ.THE PUBLICs while
under the infYuence of alcohol and that the person had
refusad to submit to the test upon the request of the peace
officary shall suspend EOR_A_PERIOR_OF _£0_DAYS the ticense
or driving privitege of such person on--the——highwaoys--of
anyyitere=cwithin-thtea—stete-~for-o-period-of-68-days HPAEN-FIHE
HAYXS-DF-FUE-STATE-APEN-FU-FHE-PUBLEC ON JHE HIGHHWAYS OF THIS
STAIE. Like refusal by @ nonresident shall be subject to
suspension by the division in like manner. A1l such

suspensions are subject to review as hereinafter provided.®

-8- HB 540
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Section 7« Section 61-8-403, HCAy is amended to read:

“;1~8-403. Right of appeal to courte The division
shatl immediately notify any person whose license or
orivitege to drive has been suspendedy as hereinbefore
authorizedy in writing and such persan shall have the right
to fila a petition within 30 days thereafter for a hearing
in the wmatter in the district court in the county wherein
such nerson shall reside. Such court is hereby vested with
jurisdiction and it shall be its duty to set the matter for
hearing upon 38 L0 days' written notice to the county
attorney of the county wherein the appeal is filed and such
county attorney shall represent the states and thereupon the
court shali take testimony and examine into the facts of the
casey except that the issues shall be limited to whether a
peace officer had reasonable grounds to believe the person
had b2en driving or was in actual physical controd of a
vehicle upem-the-pubtic-highways anymhere-within-thia-state
UPUY _THE_WAYS OF THE_STATE CEREH_I0_IHE.PUBLICs whilte wunder
the influence of alcoholy whether the person was placed
under arresty and whether such person refused to submit to
the tests The court shall thereupon determine whether the
petitioner is entitled to a license or is subject to
suspension a&s heretofore provideda®

Section 8, Section 61-8-404y MCAy, is amended to read:

"61-8-424. Evidence admissible ==..-conditions___ of

—lm HB 540
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admissibility. {1) Upon the trial of any criminal action or
aother proceeding arisino out of acts allieged to have been
committea by any person whitie-driving-sr-in-actunt-phyaicat
ecentrol ~af-a-motor-vehicte-~white-—onder-~the-~inf+oence—of
steohedy IN__VIOLATION _QOF. LSECIION, 2). QR 3-fE-FHIS-4E¥]
$1-8=501 ond-—natwithatanding-—any--othec-cruie--or--atetute
pertaintng-to-the-adpiasibitity_of-evidences

fal evidence of the amount of alcohol in the person's
blood at the time of the act alleged as shown by 3 <chemical
analysis of his bloody breaths or urine is admissiblewi_and

{o)_.a_reoort of the facts aod results of aoy. _chemical
test__of _2__person's _Dlgods _Dreaths or_urioe_admipistered
under. 61=8=402_ls admissible_ in_evideoce if:

Li)__the report was_prepared.and wecified Dy the persap
who_performed the festi

tity-the-teat-pas-an-a-=biead--saspie--and=--the--pecaan
sithdrawiag-csthe=--pioed-cwags-ccompetents-ta=sdo=-ag--under
et=0-4@5¢kr—and-yerifiedrincarttingsan-the-sreporto-thats=he
githdrey-thezsuspiss

tiiedLI1) the _test_ _was_._a laboratory analysis aod the
apalynis_was_done.in_a_laboratoery operated Dy the_deeartimeot
of_Justice Qr by any other laboratory gr facility. ceriified
or.__exemob. from _certification._uodec._tne .rules gaf _the
departusnti and

tex3x(III)_the repari Was orepared _ip. _ dccordance _with

-10- R 540
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any_aoplicable rules_of the departmenti AND

LEMA_IE__THE IEST_WHAS ON A_SLO0D_SAMPLEs 17 _MUSI._COMPLY
WITH €1)4B) (1) THROUGH (1){RY{IIL1} OF Q18IS _SECI]ION. _ABD_ IN
ADRITYON. _THE _PERSON _WITHORAMING IHE_BLOGD MUSI_HANE BEEN
COMPETENI_I0 0050 UNDER. 61-8:-%05(11a

t2r-ctnteas-the-aconsed-or-his=-ottorncy=—natities--the
areaecuting--nttornny-=at--}eask-3g-ddya-before-the-seiat-or
bearing-of-hiz-intention-to-esati-the--person--who--performed
thez-ehanieak=ctest--or-peepared-the-seport-of-the-—facty_and
ceagkta-of-the-feat-oscacwitnesaxy--ibe-—qccuasd-—watysac-cany
cight-ztoz-request-aghat=cthe-cperann-who-peeforged-the-teat
teatify-in-peraon-at-teinix

¢t29£31{2) 1If the person under arrest refused to submit
to the test as hereinabove proviadedy proof of refusal shall
be admissible in any criminal action or proceeding arising
out of acts alleged to have been committed while the person
was driving or in actual physical control of a motor vehicle
upon the pobiic——highways HAYS_ _QF_ THE STAIE_QPEN TO THE
PUBLIZ a2 while under the influence of alcohola

€3r+%3¥{3) The provisions of this part do not limit the
introduction of any other competent evidence begaring on the
question of whether the person was under the influence of
alcohol«"

THERE. IS A _NEW_MCA SECTION. THAI READS:

section 9. Pepalty for driving with excessive blaod

=1L~ H3 540
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alcohol concentrations {1) A person coavicted of a violation
of [section 2] shall be punished sy imprisonment for not
more than 10 days and shall be punished py =2 fine of not
more than $500.

(2) On a second conviction of a violation of [section
21y ne shall be punished by imprisonment for not less than
48 consecutive hours or more than 30 days ana by a fine of
not less than $1G0 or more than $500.

{3) Dn a third or subsequent conviction of a violation
of [{section 21+ he shall be punished by imprisonment for not
less than 48 consecutive hours or more than 6 months and oy
a fine of not less than $300 or more than 31,000.

(4) In addition to the aboves the provisions of
61-5-205(2) and 61-5-208{2}) relating to revocation and
susaension of driver's Yicenses shall apply to any
conviction under [section 2].

SEETEAN-Gy--SEEFIAN-GE-B-Fdey-MEAy-FS-ANENRER-FG--REARS

Uer-d-Fiev——Penatty Ezapities-=cfor=--deiving=-=-with
exgeasiye=blood-aicobol-conceotration-and for-drivimg-—white
intoxtestedw—-{1} fai-cA-peraoncconvigted-=pfoa-riotatren-of
£3=8-493ti3-shaii-pe-puniahed-py_isprizenmentoincthe-—cognty
daii--€orccpat-ceorexthan-}8cdoyszand—abali-he-puniahed-by=s
fine-of-net-mere-—thon-§300s

tb¥--Bn=zn-s3etond-sconyiction-—efo--a-=cyintasiencconf
63-A-40kf3¥r--he--shatt-cbe--puniahed-hy_isprisonasnt-in-the
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county-jait-for-pot-mere-than-36_days-end-by-a-fins--of--nat
more=then-§500y

for--An-a-third-or-anhasquent-cosyxictton-nf-a-yietation
gfocbt=8-483¢tiv—he=ahatiz-he-sunished-hy_ispeisonment-—in-the
connty=jait-for-not-more-than-h-monthszeod-hy-a-fins-of-—apt
more—than-$3iv008x

t2==fa} A---persen---convicted---of-—-a--yictatiean——of
62=0-601L2} mayy—in-the-diseretion—of-the-esdrey-pe-punished
by-+morisonment-in-the-coonty-jait-for-up-to-24——hoursy-—ond
shati--be—-ponvshed--by-a-fine-of ~not-tess-than-$189-sr-more
ehan-!SBBt-the—ja%%-sentenee—aey—noe—be-suspegﬁed-un¥ess-the
Judqe-finds-ehat—the—rapesition—of-the--jori-——sentence—-wiit
pose-——p———rizk---to-—the--defendant2a--physieat-—or--mentat
weltd-beings

t241ht Hn--a--secend--convietien afz-a--yiolratieu=-sof
63-8-481tf21vr-ne-shati-pe-punished-by-a-fine-of-not-}ess-than
$360—ar-pore—thsn—-4500-and-by-imrisonment-for-not-tesa-then
F-daya-sr-more—than-36-daysy-Fhree-days-af-the-jait-sentence
may--not--be-—suspended--untess-~the--judge--finds-—that-the
rwposi tion-of-the-tait-sentence-witt-—pose--a--risk--to--the
defendantras-physicat-cor-mental-wett-peings

€3¥tet En——the-—third-—-apr-~anbaeuent--convietvon nf-a
vinlation-~of -4i-9-48it2tv-—-Me—-shalti-——pe———puntshed-—-by
imprisonment-—for--a-—-term-——-of-not-tess-than-30-days-or-more

than~i-yrorv-to-which-mey~-be-addedy-in-the-discretion-cf-the
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courty-a-frne-of-not-tess~then-3$500--or--more-~than——-$iv888w
Hotwitnatsnding-—any-provision—to-the-contrary-praoviding-£for
saspenston—-of-executicn-of-o--sentence--inpesed-—ander—ehia
subsectionvy-the~imposition-or-execsution-of-the-first-té-days
af-—-the--jot}--sentence-~itmposed--for——a-third-or-scebacquent
offense~that-occurred-within-5-yeari-of-—the--first-—affense
may-not-se-deferred-or-snspendeds

t4#4£3r Fa--pddition-te-the-punishment-preovided—+n-this
seceéonv-regafd¥ess--of--d+spas+t+onv--the——de?endent-—sho§+
ecanpiete———pn——-ntecohotr-—information —course—-at—-an--aleoho}
trestment-—=progran--—approved--—py-~—the--—deparement————of
Tastrtatvonsy——~which-—may-inetvde-aleohei-or-druyg-ereatmenty
ar-bothy-if-considered-necessary-by—the-coansetor-cendnctirng
the-progranr—Each--counsetor--providing-—speh--edacation-——or
trestnent-—shatiy--at-—the--commencement-of-the-education-or
treatmenty-fnotify-the—coart-—that-—tne-—defendant-—-has--been
enrotted-—in-a-conrse-or-treatment-programv—ff-the—defendant
farte-to-attend-the-course-or--the-—treatment--programy-~the
counsettor—shali-noeify-—the-conrt-of-the-farturee

t51¢43 Fer—--the--purpose--of-determining-the-number-of
convittions—gnder-this-seetrony-Leomviction®-means--a--Ff+nat
convitbtiony-—as—defitned-tn—45+-2~18iv-op-a-forfeibare-of-boid
sr-coltateral-depostritd-to-seture-the—defendontis-appearsnce
fn-~courty--~mhich-—forfeitare--has--not--been——-vacatede———An

affender—is—cormsidered-to-have-bean-previonsiy-convicted-for
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the~-nurpsses--af--this~-~sectton-~+f--+ess-than—5-yeraras-hove
etapsed-between—the—commission-of~the-present-offense-and--a
previpus-——convietiony——ff~~there~--has~-~been--no--additionn}
convistion-for-an—effense-under—this~section-for-a-period-of
S5-yeors-after-a-prior-convietion-heredndery—then-such--prior
offenze~shait-be-expunged-frem-the-defendontis—recorde®

NEW_SECYIONG Section 10. Saverahility. If a part of
this act is invalidy all valid parts that are severable from
the invalid part remain in effects If a part of this act is
Invalid in one or more of its applicaticnse the part remains
in effect in all valid applications that are severable from
the invalid applicationse

NEW_SECTION. Section lle. Effective date. This act is
effective on passage and approval.

~End-

=15~ HB 540



ETATE FUBLAIMNG €O MELENA MOWTAWA

FREE CONFERENCE COMMITTEFE
_HOUSE BILL NC. 540

{Report No. 1)

MR, SPEAKER:

We, your Free Conference Committee on House Bill 540 met on
April 19, 1983, and considered:

House Bill 540, reference copy (salmon):

Senate Standing Committee (Judiciary) amendment of March 25,
1983; and

Senate Committee of the Whole amendments (five sets} of
March 28, 1983.

We respectfully recommend as follows:

That the Senate recede from Senate Standing Committee Report
Amendment number 1;

That the House accede to Senate S5tanding Committee Report
Amendment numbers 2 through 14;

That the House accede to Senate Committee of the Whole
Amendments as follows: First Set, numbers 1 th;ough 4; Second
set, number 1; Third Set, numbers 1 through 6; Fifth Set, number

1; and

That the Senate recede from Senate committee of the Whole
Amendmént Second Set, number 2; Senate Committee of the Whole
Amendment Fourth Set, number 1; and

That House Bill 540 be further amended as specified in the
CLERICAL INSTRUCTIONS; and

That this Free Conference Committee report be adopted.

CLERICAL INSTRUCTIONS FOR REFERENCE COPY (SALMON)

1. Title, line 10,

Following: "SECTIONS"

Insert: "61-5-205, €1-5-208,"
Followings "6€1-8-101"

Strike: “AND"

Ingert: *,"

M : . . o “-hﬂl‘rml;;:“”““'

STATE FUBUSHING CO  MELENA MONVANSL

Pree Conference Committee

on House Bill 540
Report Ne. 1, April 19, 1983
Page 2

2, Title, line 11,
Following: "61-8-404,"
Insert: "AND 61-11-203"

Following: "MCA"
Strike: ®; AND® through "DATE™ on line 12.

3. Page 1. following enacting clause.
Insert: "Section 1. Section 61-5-205, MCA,is amended to read:

*61-5-205. Mandatory revocation of license upon proper
authority. The division upon proper authority shall revoke the
license or operating privilege of any = operator ar
chauffeur upon receiving a record of such operator's or
chauffeur's conviction or forfeiture of bail not vacated of any
of the following cffenses, whan sach conviction or
forfeiture has become final: )

(1) negligent homicide resulting from the operation of a
motor vehicle;

{2) driving a motor vehicle while under the influence of
aloohol or mnarcotic drug, or willfully or knowingly under the
influence of any other drug to a degree which renders him
incapable of  safely driving a notor vehicle, or a
combination thereof except as provided in 61-5-208, or operation
of a motor vehicle by a person with a blood alcohel concentration
of 0,10 or mare ; B

any felony in the commission of which a motor
vehicle is used; -

(4) failure to stop and render aid as required under the
laws  of this state in the event of a motor wvehicle accident
resulting in the death or personal injury of another;

(5} perjury or the making of a false affidavit or
statement under oath to the division under this chapter or
under any other law relating to the ownership or operation of
motor vehicles;

(6) conviction or forfeiture of bail not vacated, wupon
three charges of reckless driving committed within a period of
12 months."

Section 2. Section 61-5-208, MCA is amended to read:

"61-5-208., Period of suspension or revocation. (1) - The
division may not suspend or revoke a driver's license or
privilege to drive a motor vehicle on the public highways for
a period of more than 1 year, except as permitted under 61-5-207,
61-5~212, 61-6-123, and 61-11-211.

(2} Any person whose license or privilege to drive ' a
motor vehicle on the public highways has been suspended or
revoked is not entitled to have such license or privilege

N
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Free Conference Committee

on House Bill 540
Report No. 1, April 19, 1983
Page 3

renewed or restored unless the revocation was for a cause
which has been removed, except that after the expiration of the
period of such revocation or suspension, the person may make
application for a new license as provided by law but the
divisien may not then issue a new license unless and until it
is satisfied after investigation of character, habits, and
driving ability of the person that it is safe to grant the
privilege of driving a motor vehicle on the public highways.
When any person is convicted or forfeits bail or collaterel not
vacated for the offense of operating or being in actual physical
control of a motor wvehicle while wunder the influence of
alcohol or a narcotic drug or knowingly or willingly under the
influence of any other drug +to© a degree which renders him
incapable of safely driving a motor vehicle , or a
combination thereof, or for the offense of operation of a motor
vehicle by a person with alcohol concentration of 0.10 or more ,
the division shall, upon receiving a report of such conviction
or forfeiture of bail or collateral not vacated, suspend the
license or driving privilege o©of the person for a period
of 5 months. Upon receiving a report of a conviction or
forfeiture of bail or collateral for a second, third, or
subsequent offense within 5 years of the first offense, the
division shall revoke the license or driving privilege of the
person for a period of I year.

(3) The pericd for all revecations made mandatory by
61-5-205 shall be 1 year except as provided in subsection (2}
of this section.

{4) The period of revocation for any person convicted of
any offense which makes mahdatory the revocation of the
operator's or chauffeur's license COMmences from date of
conviction or forfeiture of bail.**

Renumber: subsequent sections.

4, Paye 1, lines 20 and 2i.
Strike: "WITH" through "OWNER"

5. Page 3, line 22.
Strike: "61-8-714"
Insert: "{section 111"

5. Page 6, line 17.
Following: "6l~8-714"
Insert: ", [section 4], {section 61, [section 11],"

7. Page 6, line 19.
Following: "subseetions"

Insert: “[section 4], and"

Chairman.

BFATE FUmGSRG €GO TAENA HONTANA

Free Conference Committee
on House Bill 540
Report No. 1, April 19, 1983

Page 4 [OOSR 1 SO

8. Page 7, line 1,
Strike: "2©"
Insertc: "4"

9. Page 7, line 3.
Strike: "2"
Insert: "4%

10. Page 7, line 4.
Strike: "2"
Insert: 74"

11. Page 7, line 7.
Strike: "2"
Insert; "4"

12.Page 10, line 5.
Strike: "2"
Insert: "4"

13. Page 10, lines 14 through 24.

Strike: subsections {i) and (1Y) in their entirety.

Insert: "{i} the breath analysis report was prepar=d and
verified by the person who performed the test or the blood or
urine test was a laboratory analysis and the analysis was done
in a laboratory operated by the department of justice or by any
other laboratory or facility certified or exempt £rom
certification under the rules of the department; and"

Renumber: subseguent subsections

14, Page 11, lines 2 through 4,
Following: “SAMPLEY
Strike: “IT" through "ADDITION,"

15, Page 12, line 2.
Strike: "2"
Insert: "4"

16. Page 12, line 3.
Following: “not"
Ingert: "less than $100 or"®

17. Page 12, line 6.
Strike; "2"
Insert: "4"
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Free Conference Committee
on House Bill 540
Report No. 1, April 19, 1983

Page 5

18, Page 12, line 8,
Strike: *"3100"
Insert: “$300"

19. Page 12, line 1i0.
Strike: "2"
Insert: "4"

20. Page 12, line 12.
Strike: "$3go"
Insert: "$500%

21. Page 12, line 13.
Strike: "In addition to the above, the®
Insert: "The"

22, Page 12, line 14,
Following: "61-5-205(2)

Strike: "and"

Inserts *,"

Following: "61-5-208(2)"
Insert: ", and 61-11-203(2)(d)"

23. Page 12, line 16.
Strike: "2"
Insert: "4°

24, Page 12, following line 16,

Insert: "(5). In addition to the punishment provided in this
section, regardless of disposition, the defendant shall
complete an alcohol information course at an alcohol
treatment Frograrnm approved by the department af
institutions, which may include alechol or druq treatment, or
both, 1f considered necessary by the counselor conducting the
program. Each counselor providing such education or
treatment shall, at the c¢ommencement of +the education or
treatment, notify the court <that +the defendant has been
enrolled in a course or treatment program, If the defendant
fails to attend the course or the treatment program, the
counselor shall notify the court of the failure.

{6) For the purpose of determining the number of
convictions under this section, "conviction®™ means a final
conviction, as defined in 45-2-101, or a forfeiture of baii or
collateral deposited to secure the defendant's appearance in
court, which forfeiture has not  been vacated, An
offender is considered to have been previously convicted for
the purposes of this section if 1less than 5 years have

STATE PUBLIBIANG O mEifha MOWYANA

Free Conference Committes
on House Bill 540
Report No. 1, April 19, 1983

Page 6 - 19

elapsed between the commission of the present offense and a
previous conviction. If there has been no additipnal
conviction for an offense under this section for a period of 5
years after a prior conviction hereunder, then such prior
offense shall be expunged from the defendant's record.™

Section 12, Section 61-11-203, MCA, is amended to read:

Yg1-11-203. Definitions. As used in this part, the
following definitions apply:

(1} “Conviction® means a finding of guilt by duly
constituted judicial authority, a plea of guilty, or a
forfeiture of bail, bond, or other security deposited +to
secure appearance by a person charged with having committed
any offense relating to the use or operation of a motor
vehicle which is prohibited by law, ordinance, or
administrative order.

(2) "Habitual traffic offender” means any person who
within a 3-year period accumulates 30 or more. conviction
points according to the schedule specified in this
subsection:

' {(a) deliberate homicide resulting from the operation of
a motor vehicle, 15 points;

(b) mitigated deliberate homicide or negligent
homicide resulting from operation of a motor vehicle, 12
points;

{c) any offense punishable as a felony under the motor
vehicle 1laws of Montana or any felony in the commission of
which a motor vehicle is used, 12 points;

{d) - driving while under the influence of intoxicating
liquor or narcotics or drugs of any kind or operation of a
motor vehicle by a person with alcchol concentration of 0.10 or
more , 10 points;

{e} operating a motor vehicle while his license to do soc
has bheen suspended or revoked, 6 points;

(f) failure of the driver of a motor vehicle involved in
an accident resulting in death or injury to any person to stop
at the scene of the accident and give +the required
information and assistance, as defined in 61-7-105, 38
points;

(g) willful failure of the driver invoived in an
accident resulting in property demage of $250 to stop at the
scene of the accident and give the required information or to
otherwise fail to report an accident in violation of the law, 4
points;
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on Bouse Bill 540
Report No. 1, April 19, 1983
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{h} reckless driving, 5 pointey

(i) illegal drag racing or engaging in a speed contest in
violation of the law, S5 points;

{J) Operating a motor vehicle without a license to do
so, & points (this subsection {j) does not apply to
operating a motor vshicle within a peried of 180 days from
the date the license expired);

tk} speeding, 3 points;

(1) all other toving viclations, 2 pointg. Thazre shall be
no multiple applicatioh of cumulative points when two or more
¢harges are filed invelving a single occurrence. If there
are two or more convictions involving a single
occurrerice, only the numbér of points for the specific
conviction carrying the highest points shall be chargeable
against that defendant.

{3) “License" means any type of license or perfilt to
operate a motor vehicle*

Z5. Page 15, lines 13 and 14.

Strike: section 11 in its entirety

Insert: "Section 4. Codification instruction, Sections 4, 6,
and 11 are intended to be codified as an integral part of Title
61, chapter 8, and the provisions of Title 61, chaptexr 8, apply
to sections 4, 6, and 11."

For the House: For the Senate:

2 A

V (..‘“2;' i
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HOUSE SILL NO. 540

INTRTOUCED BY VINCENTs NINSLOWe KEMMISe BERGENEs ADDY

A BILL FOR AN ACT ENTITLED: AN ALT REVISING ANB—-EXFENDING
FHE- GEDERAPHECAE ~APPLECAFION-BF THE LAWS PROHIBITING DRIVING
JNOER  THE INFLUENCE OF ALCOMOL OR ODRUGS; MAKING IT AN
OFFENSE TO DRIVE A MOTOR VEHICLE WITH A 8LO0D ALCOHOL
CONCENTRATION OF MORE THAN 10 AND-PROYFSING-PENALTIES-FOR
FHAT-OFFENSE;: PROVIDING FOR THE ADMISSIBILITY OF EVIDENCE;
AMENGING SECTIONS §l=5-205s _61-5-20fs 61—-8—10ly ANB ANDs

51-3-401 THROUGH 61-8-404y AND 61-11-203; AND-61-8-F}14y MCA+
ANS-PRAVIBING - AN—FMMEBIAFE-EFFECFIVE-BATE L

BE IT ENACTED B8Y THE LEGISLATURE OF THE STATE OF MONTANA:
SECTION Lo _SECTION 61-5-205, MCAr I35 AMENDED TO READ:
"61-5-205. Mandatory revocation of license upon proper

autheritys. The division upon proper authority shall revoke

the: license or operating privilege of any operator aor
chauffeur upon receiving a record of such operator*s or
chauffeur®s conviction or forfeiture of bail not vacated of
any . of the folluwing offensesy when such conviction or
forfeiture has become final:

[{1) negligent hemicide resulting from the operction of

a motor vehicla;

{2) driving a motor vehicle while under the influence
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of alcohol or narcotic druge ar willfully or knowingly under
the influence of any other drug to & degree which renders
him incapable of safely driving a motor wehicley or a
combination thereof except as provided in 61-5-208; or
cpecation. of o motor _vehicle by & person with_ _a_ . blood
alconol concentration of 0.10 or mare;

(3) any felony in the commission of which a motor
vehicle is used;

(4} failure to stop and render aid as required under
the Jaws of this state in the event of a motor vehicle
accident resulting in the death or personal injury of
anothear;

{5) perjury or the wmaking of a false affidavit or
Statemznt under oath to the division under this chapter ar
under any other law relating to the ownarship or operation
of motor vehicles;

(6) conviction or forfeiture of bail not wacatedy upon
three charges of reckless driving committed within a period
of 12 months.”

SECTIUN 2»  SECTION 61-5-208. MCAs T3 AMENDED TQ REAQS

"61+-5-208. Period of suspension or revocatione (i) The
division may not suspend or revoke a driver's license or
privilege to drive a motor vehicle on the public highways
for a ue;iod of mor= than 1 yeary except as permitted under

01-5-207y 01-5-212y 61-6-123y and 61~11-21ia

-2= H3 530_
REFERENCE BILL: Includes Free Joint
Conference Committee Report
Dated #- /?-§13
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{2) Any person whose license or privilege to drive a
motor venicle on the public highw3iys has bean suspended or
revoked is not entitled to have such license or privilege
renawed or restored unless the revocation was for a cause
~whizh has been removedy except that after the expiration of
the period of such revocation orf suspensions the paerson may
make application for a new license as provided oy law but
the division may not then issue a new license unless and
untilt it is satisfiaed after investigation of charactery
habitsy and driving ability of the person that it is safe to
grant the privilege of driving a motor vehicle on the public
highways. When any person is convicted or forfeits bail or
collateral not vacated for the offense of operating or being
in actual physical control of a motor vehicle while under
the influence of alcohol or a narcotic drug or knoewingly or
willingly wunder the influence of any othner drug to a degree
which renders him incapable of safely driving a motor
vehicley or a combination thereofy _of for the offense pf
aparation. of a_ motor _webjcle _hy .a_ person _with _alcobgl

centration. gof Q.10 oF mores the division shalls upon
receiving a report of such conviction or forfeiture of bail
ar <¢ollateral not wvacateds Suspend the licetise or driving
privilege of the person for a period of & months. Upon
recejving a report of a conviction or forfeiture of bail or

coltateral for a seconds thirds orF subsequent offense #ithin
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5 years of the first offensey the division snall revoke the
license or driving privitege of the person for a perioa of 1
y2ire

[3) The period for all revocations made mandatory cy
61-5-205 shall be 1 year except as provided in subsecrion
(2} of this sectione

(4) The period of revocation for any person convictaed
uf any offense which makes mandatory the revocation of the
operator®s or chauffeurt*s Jlicense commences frum date of
conviciion or forfeiture of baile"

Section 3. Section 61-8-10ls MCAs is amended to reaad

"51-8-101. Application -~ exceptionss (L) _AS USED IN
IHIS CHAPTER. "WAYS OF. TOE STATE OPEN O THE .PUBLICY. MEANS
ANY _HIGHWAYs _S0ADe ALLEYs LANE, PARKING. AREAs 0% OTHER
PUBLIC MK PRIVATE PLACE ADAPTED AND FITIRD FOR PUBLIC JTRAVeL
IHAI IS _IM COMMON USE BY THE PUBLIE HEfH-—FHE--EXPREES-—al
IMpl R CANSENF-BE-FHE-QUNER,

t212) The provisions of this chapter relating to tne
operation of vehicles refer exclusively to the operation of
venicles upoin highways except:

(a)} where o dIfferent place is specifically referred
Lo in a given sectiany

(o) the prowvisions of 61-8<301 ana 6&61-6-40ly with
regard to operating a vehicle while under the influente of

aleopot-ar drugs, shald apply upen——highwoys——ond——efsewhere

-G HB 540
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throdghout anywhere-——within-——~the-state ﬂgﬁﬂ;{&ﬁ;ﬂﬁ!ﬁ:ﬁE:iuf
SEAPE-OPEN-FA-FHE-PUREEE ANYWHERE WITHIN THIS STATE;

4C)  TME_PROVISIONS OF 61-8-301 AND__6l=8-40ls «ITH
AESARD _TO OPERATING A VEHICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL: APPLY UPON ALL WAYS OF THIS _3TATE _OPEN T3 TdE
BUALIZ.

4+2¥4{3) The operation of motor vehicles direcily across
the public roads and highways of this states especiaily as
required in the transportation of natural rescurce productssy
including agricultural products and livestocks shallt not be
cons}dered to be the operation of such vehicles on the
public roads and highways of this state provided that such
£rossings are adaquately marked with warning signs or
Jevicese Such crossings are subject to provisions relating
to stopping wvefore entry and to restoration of any damage as
may reasonably be prescribed by the state or local agency in
cantrol of safety of operation of the nublic highway
involvorde®

SestiBn-iy——Sertion-61-8—4iy-NERy-To-Amended-bo-—reaat

14}~ O~—hBle--Parsnmns——under--the-tafluence-of-atecnot-or
drugse-——tif—f+-Fs-onltawfui-snd--punishebte-—as—-provided——in
#1=-3-Fi4tt) 6i-8-F1%¢ for-any-persen-who-is te-drive-op-he-in
accast--physicat-——conteoi-of-a-motor-yenicie anywhere-within
thiszatote YeAN-FHE-WAYE-GF-FHE_SFATE--SPLN--Fy--FHE——PUBLEC
vaitacceha-cateapai-ceansanteacion-—ta-his-hicody—breathe-or

-5~ HB 540

]

10
11
12
13
14
15
16
17
18

19

HB 0540705

gring-ts-eid-0r_pores
tit::t;:t::::nlnufnt::nnn::nnnt;h:hi::: —=providad-—ia
ai=8=Ft4+dy 6i-8-F719423-63-8-F1¢ for-any-persen—to-drive-or

aseciazactust-ohysicat-controt-of-a--potar--venhicte nnywhere .
Hithip-—this-—gtate DBRON-—FHE-WAYS-GFE-FHE-STAFE-GPEN-FO-TUE

pHBt ISy while under-the—influence~ofs

{ay-—atcohot-te-deive-or-pe—in—actuat-physical-—econtro}
of-a-metef-vehigie-upep—the‘h+ghuays—of~this—statef

thr-—a--nareotie-drug-teo-drive—or—be-in-actaai-—physicai
econtrod-uf-a-motor—vehicte-within—this-stetet—or

ted-—any-ot her-drug-to-s-degree-which that rendera-—-him
tneapabte--of-—safely-driving-a-motor-vehtele-to-dprive-or-pe
+ta—aetuai-—vhysiert—controtl-of-a-moktor—-vehise——within-—this
stakevi-pp

THERE IS A NEW MCA SECTION THAT READRS:

Szetion 4. Operation of motor vehicle BY_A_PERSON with
alcrhel  concentration of 0.i0 or more. It is unlaufu]land
;unishab]e as provided in é&+-8-+14 [SECTION 113 for any
gerson  to drive or te in actual physical control of o motor
vehicle upon the ways of the state open to the public while
the alcohol concentration in his bloods breathy or urine is
0410 or more.

Section 5. Sertion G1l-8-40ly MCA, is amended to reaq:

"61-8-401l, Parsons under the influence of alconol ar

drutss (1) It is unlawful and punishable as provided in

—6- B 540
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61-8-Ti4¢})y for any person who is under the influence of:

(a) alcohol to drive or be in actwal physical control
of a motor vehicle upen the highwaya—-of-this-state ways af
the.state open_to the public;

{o)}) a narcotic drug to drive or be in actual physical
control of a motor vehicle within this state; or

(c) eny other drug to a degree which renders him
intapabfe of safely driving a motor vehicle to drive or be
in actual physical control of a motor vehicle within this
statew;_Qr

te$i{D) _alcohol _and _aoy drug to_a degres thai repdecs
bim_incapable of safely driving a mosor yebicle JO _DREVE OR
BE IN _ACTUAL PHYSICAL CONTROL _OF A MOTOR YEHIQLE WITHEN. THIS
STALEs

+23t31L2) The +Fact ¢that any person charged with a
violation of subsection (1) gr-&2¥ is or has been entitled
to use alcobel _or such a drug under the laws of this state
doas not constitute a defense against aﬁy char ge af
violating subsection (1} sf-ti%.

t3ri43{ll In—-any-eriminad-prosecution—for-a-vioiation
af-sabavction—ti-of-this--section-—retsting--to-—driving-—a
vehiete——white——onder——the-—inf tuence-of-atcohody—the-amodns

bpon-the trial of any.civil or criwminal action or progeeding.

arising. out of acts alleged to have heen._ _committed. by any
pREsGD. griving or _in actual physical contrel of a vehicle

-7 HE 540
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dbile under. the jofluence of alcobols the cancentratian of

alcohel in the defendant®s person's bloody-nriney-er—preath
at the time allegeds as shown by ehemicad CHEMICAL anal;sis

of the defendant®s person's tHloods driney breaths or other
bodily substance, s5hall give rise to the following
presumptions:

{a) If there was at that time an_alcohel copcentration
af JeU5% or less by-werght-of-aleohol-in-the-defengantis
e}esdy it shall be presumed that the defendant person was
not under the influence of alcohol.

(b) If there was at that time gn_alcobel cencentgation
in excess of 0«05% but Tess than 0:i0%—by-weight-of-ateohol
in—the-defendantia-ploody that fact shall not givé rjse to
any presumption that the defendant Qersgn was or wds hot
under the inflfuence of alfcohnl but such fact may ve
considered with other competent evidence in determining the
guilt or innocence af the defendant garson.s

{c) If there was at that time an_glconol.concentratiop
Qf 0.10% or more by-weight-sf-——-sleohed-—-in-—the——defendantsy
wFoody it shall be presumed that the defendant person was
undar the influence of alcohola SUCH _PRESUMPTION . 1%
REBUTTABLE.

£53(42 The_ _provisions. of _aybsectisn +4¥ (2) do_not
Limit the . iolreduction _of apy _othel. _competent  evidunie
bearing_ _uwpea _the issue of wheiber tbe person was undec the

-8~ A3 540
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iofluence.of alcghola

4} ——Rercent—by-weight-ef-otcohol-in—the-dlood-ahaii-be
based-upon—-groms -—af-atcohol-per——-188--cubire--centimervery—of
stoods

ti¥=—for-c--zpurpoyes-cocof——thia--—gectione--—"gkeoho}
consentration¥-mesny-either-gramy-—of —sicohol -pep——hondred
atilitreees-—of--bloods-—grans-~of-sinohet-per-gid-trtera-of
vrzathy-orcarava—of-ateohei per-#5xd-mittititers-cof-—grincs

$fi--A---eharge-—ge--gitation--for-cdeiving--ynder——the
iotiyence—ef-atoohol-sr-dragy-includes any-offense——included
ra-this-asctions

45¥¢812£3) Each municipality ién this state is given
authority to enact 61-8~Tl4s _(SECTION 4]s  [SECTION _6]s
LSEZTIRN__11]s and subsections (1) through €4y £6) (4] of
this sections with the ward ®state" in SHbseetion
sgbseeriont [SECTION &])s AND SUSSECTIUN {1) and-f2} of this
section changed to read "municipality®™s as an ordinance and
15 givear  jurisdiction of the enforcement of the ordinance
an.i of the imposition of the fines and penalties tnerein
e i dede”

TdERE 15 A NEn MCA SECTION THAT REAQS:

Sc7tion be Multiple convictions prohibitede When the
53m° acts may establish the commission of an offense under
tbott ! szetion 2 %] and 61-8-4Qly o person charged with such

coatuct may be prosecuted for a violation of both [section 2
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4} »nd 51-8-401. Howevers, he may only be convicted of an
oft2nse under either {section 2 4] or 61-B-401.

IHERE I3 _A NEM MCA SECTEION THAY READS:

Section T« Definition of alcohol concentrations For
purposes of [secttons--2 SECTIION 2 4] and 34 61-8-401+
“alcohol concentratien® wmeans either grams of alcohol per
100 milliliters of bloody grams af alcohol per 210 liters of
brzathy or gqrams of alcohol per 7543 miltiliters of urine.

S2ction 8. Section 61-B-402, MCAy i5s amended to reads

"61~8-402. Chemical bloods breaths or urine tests. (1}
ANy person who operates a motor vehicle wuwpon--the—-pubtic
higshways—-of saywhere-within-thés-state UPON _THE WAYS JF THE
2IATE OPCN_TU THE PUBLIC shall be deemed to have given
cansente subject ta the proavisions of 61-8-40ly ta a
chemical test of his bloodr breaths or urine for the purpose
of determining the alcoholic content of his blood if
arrested by a peace officer for driving or in actual
physical control of a motor vehicle whilte under the
influence of alcohole The test shall be administered at the
dirzction of 3 peace officer having reasonable grounis to
believe the person to have been driving or in actual
shysical control of a motor vehicle upsa-the—pubire-highwaysy
of anyahgpe-—within-this—state YpPON THE. WAYS _JF  THE _SIAIE
UREN __TD__THE _PUBLICe while under the inflvence of alcohol,

The arresting officer may designatea which one of the

~-10~- H3 540
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aforesaid tests shall be administereds

(2} any person who is unconscious or ~ho is otharwise
in » condition rendering him incapable of refusat shall ve
deemed not to have withdrawn the consent provided by
subsection (1) of this section.

{3} If a person under arrest refuses upon the reguast
of a psace officer to submit to a chemical test designated
by the arresting officer as provided in subsection (L) of
this sectiony none shall pe giveny Lut the divisions upon
the receipt of a sworn report of the peace officer that he
nad reasonable grounds to helieve the arrested person had
been driving or «as in actual physical contro! of a motor
vehicle upen——the--publie—~highways—of anywhers-within—this
state UPON THE WAYS OF THE STAYE OPEN IQ YBE PUBLICs while
unger the influence of alcochel and that the person had
refused to subait to the test uwpon the request of the peace
officery. shall suspend FOR A PERICD JF 60 DAYS the license
or driving privilege of such person on-~the——highways—-of
anyhere-—yighin~ehis-store-for-a~period-of-60-days YPAN-FHE
HAYS-BE-IME-SFATE—aPEN-FO-THE-PURLEC ON THE HIGHWAYS OF IW(I
SIATE. Like refusal by a nonresident shall be subject to
susoeniion by the .division in like wmannar. A1V such
suspensions are subject to review as hereinafter provided.®

Section 9« Section 61-8-4%03y WCAy is amended to read:

v51=-8-403. Right of appeal to courte The division

-11~ AB 540

10
11
12
13
14
1%
16
i?
18
19
20
21

22
23
2%

25

HA D540/05

shall immediately notify any person whose !icensé ar
privilege te drive has been suspendedy as hereinbefore
authorizedy in writing and such person shall nave the right
to file a petition within 30 days thereafter for a hearing
in the matter in the district court in the county wherein
such person shall residea Such court is hereby wvested with
jurisdiction and it shall be its duty to set the matter for
hearing upon 38 10 days" written notice to the county
attorney of the county wherein the appeal js filed anu such
county attorney shall represent the states and thereupon the
court shall take testimony 2nd examine into the facts of the
casey except that the issues shall be limited to whether a
peace officer had reasonable grounds to believe the person
had been driving or was in actual physical contrel of 2
vehicle 'upon-ehe—peﬂie—hmn anydhere-wrthin-thirazatate
SEON ToE_MAYS OF THE STAJC OPCN TD THE PUBLILe while under
the influence of alcohol, .whether the person was placed
under arrests and whether such person refused to submit 2
the teste The court shall thereupon determine whether the
petitionzr is ‘entitled to a license or is subject to
susyension as heretofore provided.”

Section 10 Section 61-8-404y MCAs is amended to read:

®41-A-404., FEvidence admissible == _ condjtions _of
admi ssibjilitye (1) UYpon the trial of any criminal action or

otner proceeding arising out of acts alleged to have Seen

-12- HB 540
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comnitted by any person white—driving-or-itn-sctuet--physveat
controt--of-~a--motor-—vehiete——white-under-the-irnfivence-of
atesrmety IN VIQLATION OF [SECTEON 2 4£) OR 3=——oFf--FHEIF-—ACE]
£1-8-401 saed--notwithstonding=—gaysrother——rute-coroatotate
perepining-to-the-adeisaibidity-of-evidence:

(a}) evidence of the amount of alcochel in the person's
nlood at the time of the act alleged as shown by a chemical
analysis of nis bloods breathe or urine is admissibles} _and

tbi._ a_ repork of the facts and results of any chemical
test of a person’s Dlgods  breaths .gr. urige administered
under €1-8-402_is adoissible in evidence if:

fit--the-repoct-was-prapared-and-verified_-by-the-peracn
nho-performed-the-tesesr

titi-the--test--mas-—-pa--a--hjoad-sample-and-the-person
witadtaning--the--hipod-—was-—conpetent-—t9--do--—ge-—-uonder
ek=0-595¢1y--and--verified-—in-weiting-on-the-report-thot-he
withdeen—the—gampies

tittdsfid)-—the-tege-was-ariohoratory-—enntysia--and--the
anatysta-was-depe—in-na-taberstory operated_by-the-deparipent
ef--3ustice—or-hy-any-other-inaborntory-or-fncitity-certified
ap--exenpk--fron_—_gertifieation-—ynder-—the-_rutes-——of_——the
departments and

L1). _THE _ GREATH _ANALYSIS REPORT WAS PREPARED AND
YEALEISD BY THE PERSON MU0 PERAFQRMED THE TESY JR__THE = S1L0JD
QR _JRIHE_TEST WAS A LABORATORY AHALYSIS AND THE ANALYSIS WAS
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Q08¢ IN__ A LAGORATORY QPERAIED_BY THE DEPARTMENT OF JUSTILE
GR_3X _ANY OTHER LASORATOAY DR EACILITY CERTIFIED OR_ EXEMET
£20Y4 CERTIFICATION UNDER THE ARULES OF THE DEPARTMENT; AND

tiy3+E3E+ (113 the report _was prepared in accordange
with_any_opplicable cules.of the departments AND

ti!iillll_lE_IHE_IESI_Hﬁi_DHfA_ﬂLDﬂD__iABELE; EE-omST
COMPEY-—HIFH_—£t3 1R tI3-FHIRUEH -ty EATLIEF - AF - FHES_SEC Oy
AND-IN-ADOF¥EONy THE PERSON WITHORAWING THE BLOGD MUST HAVE
BEEN_LUMPEIENT YO DO 50 UNDER 61-8=4U%{1}a

t2y-—uni=gs-—the--accysed-—or-his-atternty—notifies-the
arosccutingootterncy-st-east—30-daya-pafere_—the-—triat--ar
hearing--ef-—his--iotention-te-snid-the-person-who-performeg
the-chemicat-test-or-prepared-the-report-of--the--faety-and
resuttg--of -—the--test--ay-a-witnessy-the-accured-waivea-ony
ciapt-teo-request-that-the--—peraon--who--—perforned-—the--teat
tesbify_in—persos—at-trials

t2¥£3342) If the person under arrest refused to submit
to the test as hereinabove provideds proof of refusal shal}
be admissible in any criminal action or proceeding arising
out «f acts alleged to have been committed while the person
was ariving or in actual! physical control of a motar vehicle
uscn tne peblie-highways YAYS OF THE STATE DPEN TO _THS
BUBLLILY #hile under the influence of alcohola

433£43203) The provisions of this part do not limit tns

introduction of any ather competent evidence searing on tne

=14~ HB 54n
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quastion of whether the parson was under the influence of
alcohot "

L4ERE L3 A NEW MCA SECTION THAT READJ:

Saction 1l. Penalty for driving with excessive olood
alcohol concentration. (1) A person convicted of a viclation
of [section 2 4] shall be punished by imprisonaent for not
more than 1?7 days and shall be punished by a fine of not
LESS_TYd4AN 35100 QR more than $500.

(2) On a second conviction of a viotation of ([saction
2 4]+ he shal) be punished by imprisonment for not less than
4B  consecutive hours or more than 30 days ond by a fine of
not less than $388 $3Q0 or more than $500.

{3) 0On a third or subsequent conviction of a violation
of {section 2 4)y he shall be punished by imprisonment for
not less than 48 consecutive hours or more than 6 months and
by a fFine of not less than #368 31500 or more than 51,800.

(4) #n--adaieren——to-—the-abevey—tme THE provisions of
61-5-205(2)s and &1-5-208(2)2 AND_ 61-11-203{2110) relating
to revocation and suspension of driver®s licenses shall
apply to any conviction under [section & 4%}.

£3) LN ADOITION TO THE PUNISHMENY _PROQVIDED IN JHIS
SELTIONs REGARDLESS _OF OISPOSIVIONs _IHE_ _DEFENDANT SHALL
COMPLETE AN _ALCOMD. INFORMATION _COURSE__AT _AN  ALCOHOL
TazATMENT _ PROGRAM.  APPROMED  BY = Tuk _DEPAATMENI __QF
IMSTITUTTONSs WHICH MAY INCLUDE aLCOHDL QR QRUG__TREATMENT,

=15~ H® 560

10
11

iz
13
14
15
16
17
18
19
20
21
22
23
24

25

HE 0940205

g2.30Ids 1FE_CONSIQERER MECESSARY BY IHE CQUNSELOR _LONDUCTING
IME_ PKIGRAMa. EACH _COUNSEIONR__PROVIDING SULH FOJCATION U
IREATMENT SHALLs AT IME COMMENCEMENI _Jf  [HE EGQUCATIGN U8
TREAIMENT. _NOTIEY IHE _COURY _THAY _THE DEFENOANT HAS pFexN
ENXOLLEL_IN_A CIURSE DR TREATMENT PRUGRAMa _IE_IHE DEEENDANI
EALLS IJ_ATIEND THE COURSE OR _IHE TREATMENT _PROGRAMe _Tul
COUNSELOR_SHALL_MIIIEY THE COURT DE_THE FAILUBE.
(3)__EOR__THE__PURPOSE__OF _DEIERMINING IHE NUMAER UE
CONYICTIONS UNDER_THIS_SECTIIONs "CONYICTION® MEANS A ¢ INAL
CONYICTION, _AS DEEINEQ IN 45-2<iGls JR_A_FOKEEITURE OF pall
UR_COLLAIERAL DEPOSITED IO SECURE IHE DEFENDANI®S APPEARANCE
IN COURIs WHICH EORFEITURE_HAS MUT BEEN_VACATEQ. AN QFF ENDER
I5_CONSIDERED T2 HAVE _BEEN SREVIQUSLY CONYICTEQ FOR IHE
BURPUSES _QF _THIS_SECTION IF LESS THAN $.YEARS HAYE ELASSED
SEIJEEN_THE CONMISSIODN OF IHE PRESENT OEEENSE AND A PREVILUS
CONYICTION. TE_THERE_HAS_REEN_MO_AQOITIONAL _CONVICTION EQS
AM__QFEENSE_UNDER THIS_SECTION FOR A PERIOD QF 5 _YEARS AEIER
A_PRINE_CONYICTION HEREUNDERs JHEN SUCH PRIOR JEEENSE _SHALL
BE_EXPJNGED FRQM_THE DEEENDANI®S BECORQ.
SEEFfAN-Ga-~SECTION--8L=8-F4sx-NEAY =T -AMENDER-TR-REXDT
26t-8-Fi4w--Pematey  Penoities---for--cdeiving---cwinh
sxeeasive-—hiogd-atcohol-concentrationzend for-driving-white
intowieateds-—{t} tai-Acperson-convicted-of-n--viotation==of
63=9-4p1tit--ahgdd-be-puniabed-by-issrisanment-in-the—county
jait=for-nab-mere-than-8-gqys=gad=shati=he=-punisheg-chy==a
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fine—eof-net-more-thon-$566y

tot--8A---a---3econd-~-genviction-cof-—a--viotatton-cof
63-B-48}fi¥v-me-ahal}-bhe-puniahea--by-~impeisonnent-—in-—khe
cognty-~jait--fer-not-sopre-than-30-days-and-by-a-fine-of-not
mor2-than-1586x

tey--An-e-third-or-aubaequent-convictien-of-e-viotation
af-2k-B-491t3¥y-n=-shoit-be-punished-by-imprisonmene-in-——the
sonaty-——jati-for-—ser-—mere-than-é-monthy-and-by-o—fine-of-not
gors-thon—3tv888s

+2i——+a} A~—pqrsen»-eoﬂvicted—-—af-——u—;-vie}ae+an—-—of
LE~-1—433432 mayy—iAa-the-diseretion-of-the-coanrty—be—punished
By-=+MIE+SORMERt — iR-the—county-ja+t-fer—dp—to-24-hourss-aend

shali-ne-punivhed-by-a-fine-of-not-tess-thon--5t68-——or--more

than-4588s-Fhe—jati-sentence-may-—not—be-suspended-unteass—the

tudge——finde--that——the—imposition-of-the-jort-senterce-writ
posr——a--pisk=—to——the--defendaneta—--physical-——or-——mentat
well-neings

$+23th} Sa--A--second--—convierion oaf-—p--vislatron--of
61=8-4Dkt2tvr-Pe—shati-pe-punished-by-o-fine—of-not—tass-than
4392 ~pr-aore—than-55028-and-by-imerisonment-for-not-tess-than
F-days-or-more—than-38-daysy-Fhree-days-of-the-jart—sentence
may-not- ~be-=surpended--untess——the--judge--Finda-—thrt-——the
imposttion-—of-—the--jatt-——sentence-—witi-pese-a-risk-to-tne=
defepaduntta—phys icat-or-mentst-weti-beings

t34tey Hn-ehe—third--or--subsequent--caonviction -—
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rictotton=--0f-==61-8-481it2)y-—~ne——shati-~pe-~punizhed—by
+apesoament-for—a-term-of-not-tess-than——30-—-days—-or--moras
then-i-yeary—te-which-may-be-addedy—in-the-diseretion—of-the
€oHFty——a——fina——of——not-teta-than-5$500—ar-more—than—$ty000w
Hetwithstanding-eny-provision—to-the-contrary-providing——Ffor
suspensron——of--executton-—of--a-sentence-imposed-under-this
sab3ectionr-the-imposrition—or-execution—of—the-firat-10-days
of-the-jati-sentence-—imposed--for—-a——third-~or-—svosequent
offenas—-that--occurred-—withina-5-years—of—the—Firat-ofFenye
may-not-be—defarred-or-suspendeds

t4¥tdxr in-sdditien—ta-the-punishment-provided-in-—this
seeckrony--regardiess—of-~dispositiony--the--defendane-siaitd
complete--an-—-dleshet--information-——-course-——at--an--—-nkeconct
treatment-—--program-—-approved-—--bpy---the--—department -—~—af
st itutionsy-which-may—inclode-atcohel-or——drua-—-treatmenty
or-bothy-if-considered-necessary-hy-the-counssior-cenduecting
the-—praarams--coch--esensetor--providing--such-educntion-or
trenement-shottr—at-the-commencement--of--the——eduention—-or
traatmenty--nottfy-—the--court-—-that-—che-defendant-has—besn
enralied-—in—a-codrse—or—treatment-proqrane—if~the-—defendant
Fa%*s——be——abeend—-the--eaurse—ar—the*éreukment-prograﬂv—the
enunselor—shati-notify-the—court—of-the—fairtorew

t9+t3} For—the—porpese—of-determrning-—the——nomber——of
tonrretrons——under-—this-secttony—*conviction®-means-a-final

conviebronr—as-defined—in-45-2-t6ivy-or-a-forfeiture—ové-—-natr}
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or—eoliateral-depasitcd-to-secare—-the-defendantis-appearance
tA——-eodrtr——uhieh-~forfeiture-——has--not——heen——vicateds———an
sffendep-is-considered-to-have-peen-prevragsby-convicted—for
the-purpeses~af-this—section-~+f-—Fesa-—thdn--5-——yenrs-~have
atapsed——between—the-commission—of-the-present-offeme—and-n
previous——eonvietionv——ff-~there--has-—heen——fAo---additronat
conveetion-For-an-offense—under—this—seceion-for-a-peried-of
S5—-years-after-a-prier—convictioh-hereundery—then—such-prior
affense-shall-be-expunged-from—the—defendantis-racords™

SECYION 12. SECTION £2-11-203» MCAx IS AMENDED 10
READ:

"61-11-203« ODefinitionse As wusad in this parts the
following definitions applys

(1) ™Conviction™ means a Ffinding of quilt Ly duly
constituted judicial authoritys a plea of gquilty, or a
forfeiture of baily bonds or other security deposited to
secure appearance by a person charged with having committed
any offense relating to the use or operation of a motor
vehicle which is prohibited by laws ordinancey or
adal nistrative order.

{2) *"Habitual traffic offender® means any person who
aithin a 3-year period accumulates 30 or more comnviction
aoitts according to *the schedule specifiad in this
subsectian:

{31 deliberate homicide resulting from the operation
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of a motor vehicle; lsrpoints;

(b} mitigated deliberate homicide or negl igent
honicide result;ng from operation of a motoer vehichey 12
points;

(c) any offense punishable as a felony under the motor
vehicle laws of Montana or any felony in the commission of
which a motor vehicle is usede 12 points;

{d) driving while under the influence of intoxicating
liquor or narcotics or drugs of any kind or_ppuration _of _a
wotor yehicle by g persop with_alcobie]l concentratign of 0510
Qr_nari+ 10 points;

{e} nperating a motor vehicle while his license to go
s0 135 bezn suspended or revokeds & points;

(f) Failure of the driver of a motor vehicle involved
in an accident resulting in death or injury to any person to
stop at the scene of the accident and give the required
information oand assistancey as defined in 61-T-105, 8
points;

{g) willful failure of the driver dnvolveg in an
accident resulting in property damage of $250 to stop ot the
scene of the accident and giwe the fequired information or
to otherwise fail to report an accident in violation of the
lows & pointss

{h) reckless drivingy 5 points;

(i} iY1egat drag racing or engaging in a speed contest
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in violation of the laws 5 points;

(j) operating a motor vehicle without a license to do
soy 2Z points  (this subsection (j) does not apply to
oparating a4 motor vehicle within a periaod of 180 days from
the date the license expired);

(k) speedingy 3 points;

(1) al) other moving violationsy 2 pointse. There shall
be no multiple application of cumulative points when two or
mora coaarges are filed involving a3 single occurrences If
th:re are two or more convictions .involving a sinqgqle
vccurrencey only the number of points Ffor the specific
conviction carrying the highest points shall be chargeable
against that defendant.

{3) "License™ means any type of license or permit Lo
operate a motor vehicle«"

NEW _SECTIJ4¢a Section 13. Severability. If a part of
this act is invalids all valid parts that are severable from
the javalid part ramain in effecte 1If a part of this act is
invalid in one or more of its applicatianss the part remains
in affect in all vdlid applications that are severuable from
thz inv3iid apnlicationsa

Ned-Grefigng--Seetion—tiv——Effective-dates——Fhis-sce—+s
effegtive-on-passnge-and-approvaks

S:C1I0ON l%e CODIETCATION INSTRUCTIONH. SECTIONS % O3
ANZ_ 11 ARE_INIENDEQ ID 8 CORIFIED A2 AN INTEGBAL__EART JF
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TIILE $1s CHAPTER Ba AND THE PROVISIONS UF TITLE ©£1e CHAPTER
82 APPLY T3 SCCIIONS 4e G AND_lla

—End-
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