
l 

HOUSE BILL NO. 493 

INTRODUCED BY YARDLEY 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

January 25, 1983 

January 27, 1983 

February 11, 1983 

February 14, 1983 

February 15, 1983 

February 16, 1983 

February 17, 1983 

February 18, 1983 

March 25, 1983 

March 26, 1983 

IN THE HOUSE 

Introduced and referred to 
Committee on State 
Administration. 

On motion by chief sponsor 
Senator Dover was added as 
a sponsor to the bill. 

Committee recommend bill do 
pass as amended. Report 
adopted. 

Statement of Intent 
attached. 

Bill printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly 
engrossed. 

Third reading, passed. 
Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on State 
Administration. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Second reading, concurred 
in. 



March 28, 1983 

t-larch 28, 1983 

April 1, 1983 

April 4, 1983 

April 5, 1983 

Third reading, concurred in. 
Ayes, 45J Noes, 2. 

IN THE HOUSE 
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Returned to House with 
amendments. 

Second reading, pass 
consideration. 

Second reading, amendments 
concurred in. 

Third reading, amendments 
concurred in. 

Sent to enrolling. 

Reported correctly 
enrolled. 
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OF AOKINISTRATION 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LA~S GOVERNING PROCUREMENT OF SUPPLIES AND SERVICES FOR 

STATE AGENCIES; GRANTING RULEMAKING AUTHORITY TO TH~ 

O~PARTKENT OF ADMINISTRATION; AMENDING SECTIONS 18-4-104, 

18-7-104• l8-7-l05o AND 87-1-209, MCA; AND REPEALING 

S•CTIONS 18-4-101, 18-4-102, 18-4-201 THROUGH 18-4-203, 

18-4-211 THROUGH 18-4-214, 18-7-102, 18-7-103, AND 18-7-111 

THROUGH 18-7-113t MCA; AND PROVIDING A DElAYED EFfECTIVE 

OATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~fM~IIUN. Section 1. Short title. (Sect.ions 1 

throuqh 46] may be cited as the •Montana Procurement Act•. 

~~w SECTION. Section z. Pu~pose. The underlying 

pur!)oses and pol-icies of (sections 1 throuqh 46) are to: 

(1) si-vlify, clari~y, and modeTnize the law governing 

p~ocure•ent by the state of Montana; 

(2) pe~mlt the continued development of procure•ent 

poljcies and practices; 

(3) make as consistent as possibl~ the procureaent 

laws among the various jurisdictions; 
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(4) provide for increased public confidence in the 

procedures followed in public procure.ent; 

(5) ensure the fair and equitable treat•ent of all 

persons who deal with the procure~nt syste• of the state; 

(6) p~ovide increased econo•y in state procurement 

activities and maxi•ize to the fullest extent practicable 

the purchasing value of public funds of the state; 

(7) foster effective9 broad-based co•petition within 

the free enterprise system; and 

(8) provide safeguards for the •aintenance of a 

procure.ent syste• of quality and integrity. 

UfK-SECTIOMa Section 3. Definitions. In [sections 1 

through 46] 9 unless the context clearly requires otherwise 

or a different meaning is prescribed for a particular 

section, the followinq definitions apply: 

(1) •Business• ~teans a corporation, partnershiP• 

individua1 9 sole proprietorship9 joint-stock company7 joint 

venture, or other private legal entity. 

(Z) •change order• means a written order, signed by an 

authorized departatent representative, direct:.inq the 

contractor to make ch~nges which the changes clause of the 

contract authorizes the department to order without the 

consent of the contractor. 

{3) "Contract• means all types of state agreements. 

regardless of what they may be called, for the procureaent 
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or disposal of supplies or services. 

(4) •contract modification• means a written alteration 

in specifications, delivery point• rate of delivery, period 

of perfor•ance• pricew quantity, or other provisions of a 

contract accomplished by •utual action of the parties to the 

contract• 

{5) •contractor• .eans a person having a contr~ct Nith 

a governmental body. 

(6) •oata• •eans recorded information, regardless of 

for• or characteristic. 

C7l •Department• 

adalnistl'"atlon. 

•eans the depart•ent ol' 

(8) •Designee• .eans a duly authorized representative 

of a person holding a superioa· position. 

(9) •Director• ~ans the director of the depart•ent of 

ad•inlstratlon. 

(10) •Eaployee• ~ans an lndi•idual drawing a salary 

from a governaental body, wha~her elected or not. and any 

nonca.pensated individual perfor•ing personal services for a 

govern•entaJ body. 

(11) •Govern.antal body• .eans a depart•ent, 

co.aission• councilt board, bureaUt coa.lttee9 Institution, 

legislative body, ·agency 9 government corporation, or other 

entity, Instrumentality, or official of the executive, 

leqislatiV~t or judicial branch of this state, including the 
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board of regents and the Montana university system. 

(12) •Grant• ~ans the furnishing by the federal 

government of assistance, whether financial or otherwise 9 to 

~ person or agency to support a proqraM authorized oy law. 

It does not include an award whose priatary purpose is to 

procure an end product, whether In the forM of supplies or 

services. A contract resultfnq fro• such an award is not a 

grant but a procure.ent contract. 

(13) •Person• ~ans any business, individual, union• 

coft'lmitt:ee., club, other or-qanlzationw o• 9roup of 

individuals. 

(l~t •Printing• ~ans the reproduction of an image from 

a printing surface generally made by a contact i•pression 

that causes a transfer of ink or the reproduction of an 

impression by a photographic process and includes graphic 

arts, typesetting, bindinq9 and other operations necessa~y 

to produce a finished printed product. P~inting does not 

include rebinding or repair by a library or an officew 

depar-t•ent, board, or come1ssion thereof of bookS9 journals• 

pamphlets, ~ga2inest and literary articles held as a part 

of Its library collection. 

(15) •Procure•ent• means buying, purchasing, renting• 

leasinq, or otherwise acquiring any supplies or services. It 

also includes all functions that pertain to the obtaining of 

any supply or servicet including description of 
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requireaents, selection and solicitation of sources• 

prep~ration and award of contract, and all phases of 

contract administration. 

( l6) •Procurement o'ff i cer• .-eans any person duly 

authorized to enter into and administer contracts and •ake 

writt~n deter•inations with respect thereto. The ter• also 

incluaes an authorized representative acting within the 

limits of his authority. 

(17) •Purchasing agency• ~eans any govern•ental body, 

other t:han the depart:eent• which i's authorized by [sections 

1 through ~6] or its i•ple.entinq rules or by way of 

delegation from the director to enter into contracts. 

(18) •services• ~ans the furnishing of labor, time, or 

effort by a contractor, not involving the aelivery of a 

specific end product other than reports which are merely 

Incidental to the required performance. The term does not 

include consulting services as defined in 16-8-lOZy those 

services listed in 1B-8-103w employ•ent agree•ents or 

collective barqaining agree•ents. the provision by private 

providers of human services regulated by a state agency• or 

services related to construction contracts. 

(19) •supplies• means all property except as otherwise 

provide~ by law9 includinq but not limited to equip•ent 9 

materials 9 printing• and commodities, and excluding land or 

any interest in land. 
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(20) -using agencyR means any governmental body o~ the 

state which utilizes any supplies or services procured under 

[sections l through 46]o 

NEM SECTIQ~. Section ~. Supple.entary general 

principles of law applicable-- requireaent of good faith. 

(1) Unless displaced by the particular provisions o~ 

[sections 1 through 46], the principles of law and equity, 

including the Uni~or• Commercial Code, the law •erchante and 

law relative to capacity to contract 9 agency, fraud, 

misrepresentation. duress, coercion, •Jstaket or bankruptcy, 

supple.ent the provisions of [sections 1 through 46]• except 

that writs of .andauus and prohibition issued pursuant to 

Title 27 9 chapters 26 and 27 9 •ay not be used as a remedy 

for violations of [sections 1 through ~6]. 

(2) [Sections 1 throu9h ~6] require all parties 

involved in the negotiation, perforMance, or ad•inistration 

of state contracts to act in good faith. 

NEM-'SEtTION. Section 5. Public access to procureaent 

i nforaat ian records retention. (1) Procurement 

information is a public writing and must be available to the 

public as p~ovided in 2-6-102. 

f2) All procureMent records shall be retained and 

disposed of in accordance with the state records manageeent 

proqram. 

(3) Written determinations required by [sections 1 

-6-



1 

2 

3 

" 
5 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

17 

18 

19 

zo 
21 

zz 
Z3 

24 

25 

LC 0979/01 

through 46] must be retained in the appropriate official 

contract file of the depart~nt or the purchasing dgency 

adtRi ni ster ing the procurement in accordance with the state 

records management program. 

~~Ilnba Section 6. General procurement authority 

and dutfes of departMent -- rules. Cl) Exc~pt as otherwise 

provided in [sections 1 throuqh ~6], the departaent shall 

~dopt rules 9 consistent Nith [sections 1 ~hrough ~]• 

gcverninq the procure.ent and disposal of any and all 

supplies and services to 

department shall consider 

~ithin the provisions of 

be procured by the state. The 

and decide •atters of policy 

(sections 1 through ~]· The 

depart.ent may audit and aonitor the imple.entation of its 

rules and the require~nts of {sections 1 through 46]. 

(2) Except as otherwise specifically provided by law. 

th~ depart~nt shall• in accordance Nith its rules: 

(a) procure or supervise the procureaent of 

supplies and services needed by the state; 

all 

(bJ sell, trade• or otherwise dispose of surplus 

supplies belonging to the state; and 

(C 1 establish and aaintain pr09ra•s for the 

inspection, testing, acceptance, and inventory of supplies 

and -services. 

(3) Nothing con~ained herein shall preclude the state 

from doing Its own prin~lng on its own printing facilities. 
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HEW-SECIIDfta Section 1. Delegation o~ authority by 

dep~rt•ent. Subject to the rules of the department 9 the 

director •ay delegate procurement authority to designees or 

to any state depart.ant9 agency• or official. 

~Sf~ Section 8. State procure.ent rules 

delegation -- existing rights. (1) Rules shall be adopted by 

the depar~•ent in accordance with the ap~ticable provisions 

of Title 2 9 chapter ~. 

(2) The depart.ent May not delegate Its power to adopt 

rules. 

(31 No rule •ay change ~ cosmit~ent, 

obliqat1on of the state or of a contractor under d 

in existence on the effective date of such rule. 

right• or-

contrdct 

~~IIDH. Section 9. Authority to reeove or 

suspend froe vendors• list. {1) The departMent may remove a 

person for cause from consideration for award of contracts• 

The removal may not be for a period of more than 3 yea~s. 

{2) The department aay suspend a person ~rom 

consideration for award of contracts if there is probable 

cause to believe that the person has enqaged in ~ctivities 

that •ay lead to re.uval. The suspension •ay not be for a 

period exceeding 3 •onths unless an indict•ent has been 

iSSUed for an offense that would be a cause for re•owal 

under subsection f3)• in which case the suspension •ust. at 

the request of the attorney qeneral, re•ain in effect until 
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after the trial of ~he suspended person. The authority to 

re~ove. or suspend must be exercised in accordance with rules 

adopted by the departaent. 

(3) The causes for re•oval or suspension include the 

fcllowing: 

(a) conviction for co••ission of a cri•Jnal offense as 

an incident to obtaining or attempting to obtain a public or 

private contract Or subcontract or in the perfor•ance of 

such contract or subcontract; 

(bt conviction under state or federal statutes of 

embezzlement, theftt forgery, bribery, falsi~ication or 

destruction of recordsw receiving stolen property~ or other 

offense Indi-cating a lack of bUsiness integrity which 

currently, seriously,· and directly affects responsibility as 

a state contractor; 

(t:) conviction under state or federal antitrust 

statut~s arising out of the sub•lssion of bids or proposals; 

(d) violation of contract provisions, as set forth in 

subsectioh (3l(d)(i) and (3J(d)(ii)• of a character which Is 

reg~rded by the department to be so serious as to justify 

removal action: 

(I) deliberate failure without good cause to perform 

in accordance with the specificdtions or Mithin the time 

liMit provided in the contract; or 

(ii) a recent record of failure to perform o~ of 
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unsa~isfactory perfor.ance in accordance with the ter•s of 

on~ or more contracts, provided that ~allure to perfor• or 

unsatisfactory per~ormance caused· by acts beyond the control 

of the contractor .ay not be considered to be a basis ~or 

relWOval; and 

(e) any other cause the dapart~nt deter•ines to be so 

serious and compelling as to affect responsibility as a 

state contractor• including re.aval by another govern•ental 

entity for any cause listed in the depart~nt•s rules. 

C~) The depart~nt shall issue a written decision to 

remove or suspend, stating the reasons ~or the action taken. 

A copy of the decision Must be mailed or otherwise furnished 

lm~ediately to the person involved. 

afV SECTION. Section to. Remedies prior to and after 

award. (l) The provisions of this section apply whenever it 

is deter•lned admini-stratively or upon judicial review that 

a solicitation or avard of a contract is In violation of 

law. 

(21 If prior to award it is deterMined that a 

solicitation or proposed award of a contract is in violation 

of law. th~ solicitation or proposed award must be: 

(a) canceled; or 

(b) ~evised to comply with the law. 

(3) (a) If after an award it is determined that a 

solicitation or award of a contract is in violation of law 

-10-
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and the person a~arded the contract has not acted 

fraudulently or in bad faith• th~ contract •ay be: 

(J) ratified and affir•ed, provided it is determined 

that doing so is in the best interests o~ the state; or 

(ii) terMinated, and the person awarded the contract 

must be co•pensated for the actual expenses reasonably 

incurred under the contract, plus a reasonable profit, prior 

to the termination. 

(b) If after an award it Is determined that a 

solicitation or award of a contract is in violation of law 

and the person awarded the contract has acted fraudulently 

or in bad 'faith-, the contrac.t •ay be: 

(i) declared void; or 

(iiJ rat:ified and af~,i··:ned if such action is in the 

best interests of the state, without prejudice to the 

state•s rights to appropriate damages. 

&fi_SEtTION8 Section 11. Collection of data 

concerning public procureMent. All using agencies shall 

cooperate with the depart~nt In the preparation of 

statistical data concerning the procurement9 usage, ana 

disposition of all supplies and services. and the departaent 

may employ trained personnel as necessary to carry out this 

function• All using agencies shall furnish such reports as 

the department aay require concerning usage, needs, and 

stocks on hand, and the departaent •ay prescribe tor•s to be 
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used by the ustng ~gencies in requisitioning, ordering. and 

reporting of supplies and services. 

~fB-Sf~IlDUa Section 12• Definitions. As used in 

[sections 12 through 29) 9 the 'allowing de,initions appJy: 

(1) •cost-reiabUrse.ent contr~ct• ~ans a contract 

under which a contractor is rei•bursed for costs which are 

allowable and allocable Jn accordance with the cont~act 

terms and the provisions of [sections 1 through 46j 9 and a 

fee,. i 'f any. 

(Z) •Established catalog price• •~ans the ?rice 

included in a catalog, price list,. schedule• or other form 

~ha~: 

(a) Js regularly maintained by a ~anufacturer or 

contractor; 

(b) is either published or other~ise available for 

inspect.ion by custo~~ers; and 

(c) states prices at which sales are currently or were 

last made to a 5ignificant nu~ber of any category of buyers 

or buyers constituting the general buying public for the 

supplies or services involved. 

(3) •Invitation for bids• Means all documents, whether 

attached or incorporated by reference• utilized tor 

solicitinq bids. 

(~J •Purchase description• .eans the •ords used in a 

solicitation to describe the supplies or services to be 

-12-
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purchas~d and includes specifications attached to or made a 

part of the solicitation. 

(5) •Request for proposals• ~ans all docuaents, 

whether attached or Incorporated by reference, utilized ~or 

soliciting proposals. 

(6) •Responsible bidder or offeror• ~ans a person who 

has the capability in all respects to perfor• fully the 

contrac~ requirements and the integrity and reliability 

which will assure good fai_th perforaance. 

(7) •Responsive btdder• ~ans a person who has 

submitted a bid which confor•s in all aaterial respects to 

the invitation for bids. 

Ji.E.ILSEtTlOft. Section 13. Kethods of source selection. 

Unless otherwise authorized by law, all state contracts tor 

suoplies and ser¥ices MUSt be awarded by co•petftive sealed 

blddinq, pursuant to (section 14], except as provided in 

18-4-10~; Title 16~ chapter 5; Title 18• chapter s; and 

[sections 15 through 17]• Supplies or services offered for 

sale• leasey or rental by public utilities are exempt from 

this requirement if the prices of the supplies or services 

are H"'lJUlated by the public service co~~mission or other 

qovern~ental authority. 

M~IlDHa Section 1~. Ca.petitive sealed bidding. 

(1) An invitation for bids .ust be issued and •ust include a 

purchase description and conditicns applicable to the 
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procure.ent. 

(Zf Adequate public notice of the invitation for bids 

aust be given a reasonable ti•e prior to the date set forth 

therein for the opening of bids 9 in accordance with rules 

adopted by the depart~nt. Notice •ay include publication in 

a ne~spaper of general circulation at a reasonable time 

prior to bid op~ning. 

(3) Bids •ust be opened publicly in the presence of 

one or more witnesses at the ti8e and place designated in 

the invitation for bids. The a.aunt of each bid and such 

other relevant infor.a~lon as Eay be specified by rule, 

together with the na•e of each bidder. must be reco~ded. The 

record •ust be open to public inspection. After the time of 

award, all bids and bid docu.ents aust be open to public 

inspection in accordance with the provisions of 2-6-102. 

(4) Bids must be unconditionally accepted without 

alteration or correction, except as authorized in 

1 through 4~]. Bids must be evaluated based 

[sections 

on t~ 

requirewents 5et forth in the invitation for bids• which •ay 

include criteria to oetermine acceptability, such as 

in$pection, testing, quality. workmanshlpy deliveryy and 

suitability ~or a particular purpose. Those criteria that 

will aff~ct the bid price and be considered in evaluation 

for aw~rd must be objectively measurab1e 9 such as discounts. 

transportation costs9 and total or li~e-cycle costs. The 

-14-
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Invitation fo~ bids shall set forth the evaluation criteria 

to be used. Dnly criteria set forth in 

bids ~ay be used in bid evaluation. 

f 5 J cor recti on or withdrawal 

erroneous bids, before or after award, 

the invitation for 

o~ inadvertently 

or cancellation of 

aNards or contracts based on such bid •tstakes •ay be 

per~itted in accordance Nith rules adopted by the 

department. After bid opening no changes in bid prices oT 

other provisions of bids prejudicial to the interest of the 

state or fair co•petition may be permitted. Except as 

otherwise provided by rule~ all decisions to per•it the 

correction or withdrawal of bids or to cancel avards or 

contracts based on bid mistakes MUst be supported by a 

written deter•ination aade by the depart.ent• 

(6} The contract must be awarded with reasonable 

promptness by written notice to the lowest ~esponsible and 

respor1sive bidder whose bid nle@ts the requirements and 

criteria set forth in the invitation for bids, including the 

preferences established by Title 18• chapter 1• part 1 .. If 

all bids exceed available funds as certified by the 

appropriate fiscal officer and the low responsive and 

responsible 

the d i rector 

author i zed• 

bid does not exceed such funds by •ore than 5%9 

or the head of a purchasing agency is 

In situations where tii!M! or econoeic 

considerations preclude. resolicitation of a reduced scopew 
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to neqotiate an adjust.ent of the bid prfce9 including 

chanqes in the bid require.ents• Mith the low responsive and 

responsible bidder in order to bring the bid within the 

amount of available funds. 

(T) When It is considered i11practica1 to initially 

prepare a purchase description to support an award based on 

?rice• an invitation for bids may be issued requestinq the 

submission of unpriced o~fers~ to be followed by an 

invitation for bids li•ited to those bidders whose off~rs 

have been qualified under the criteria set forth In the 

first solicitation. 

KfM-SEtiiOUa Section 15· Co•petitive sealed 

proposals. (1) Whent under rules adopted by the department, 

the director. the head· of a purchasing agency• or a designee 

of either officer above the level of the procureaent officer 

determines in writing that the use of co~petitive sealed 

biddinq is either not practicable or not advantageous to the 

state, a contract may be entered into by competitive sealed 

oroposals. The depart•ent •ay provide by rul_e that it is 

either not practicable or not advantageous to the state to 

procure specified types of sup?lies and services by 

competitive sealed bidding. 

(2) Proposals .ust be solicited through a request 

proposals. 

for 

(3) Adequate public notice of the reqoest tor 

-16-
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proposals aust be given Jn the sa~ .anner as provided in 

[section 14(2)]• 

(~) Proposals .ust be opened so as to avoid disclosure 

of contents to co•peting offerors durinq the process o~ 

negotiation. A register o~ proposals .ust be prepared in 

accordance Mfth rules adopted by the depart•ent and must be 

open for public Inspection after contract award. 

(5) The request for proposals must state the relative 

imoortance of price and other evaluation factors. 

(6) As provided in the request for proposals and under 

rules adopted by the depart•ent• discussions •ay be 

conducted vlth responsible offerors vho subalt apparently 

responsive proposals for the purpose of clari~ication, to 

assure full understanding of and responsiveness to the 

solicitation require•ents. Offerors •ust be accorded fair 

and equal treat•ent with respect to any opportunity for 

discussion and revision of proposalst and such revisions may 

be per~itted9 after submissions and prior to award~ for the 

purpo~e of obtaining best and final offers. In conducting 

discussions, there May be no disclosure of any inforMation 

derived from proposals submitted by co•petlng offerors. The 

depart~ent may require the sub•lssion of cost or pricing 

data 1n connection with an award under this section. 

(7) The award Must be made to the responsible ofteror 

whnse proposal is determined in writing to be the .est 
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advantageous to the state, takinq into consideration ~rice. 

including the preference In 18-1-1oz, and the evaluation 

factors se~ forth in the request for proposals. No other 

factors or criteria •ay be used in the evaluation. The 

contract file shall contain the basis on which the award Is 

made. 

H[H SECTIO~a Section 16. Saa11 purchases. Any 

~rocure•ent not exceeding the a.ount established by rule .ay 

be made tn accordance with small purchase procedures 

established by the department. Procurement requireaents aay 

not be artificially divided so as to constitute a small 

purchase under this section. 

NEM s~tiiON. Section 17. Sole source procureMent. A 

contract aay be awarded for a supply or service ite• without 

competition when, under rules adopted by the depart•ent• the 

directcr, the head of a purchasing agency~ or a designee of 

either of~icer above the level of the procure•ent officer 

determines in writing that there is Only one source ~or the 

required supply or service ite•• The depart~nt may require 

thq submission of cost or pricing data in connection with an 

award under this section. 

~fW SECTIOH£ Section 18. Cancellation of invi~ations 

for bids or requests for proposals. An invitation for bids, 

a r~quest for proposals, or other solicitation aay be 

canc~led or any or all bids or proposals may b~ rejected in 
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whole or in part. as •ay be specified in the solicitation, 

when it is in the best interests of the state. The r@ason.s 

there~or must be made part of the contract file. 

HfW SECTIOH. Section 19. Nonresponsibility of bidders 

and offerors nondisclosure. (1) A wr-itten determination 

of nonresponsibility of a bidder or offeror must be made in 

~ccordance with rules adopted by the department. The 

unreasQnable failure of a bidder or offeror to pro•ptly 

supply infor.ation in connection with an inquiry with 

respect to responsibility may be grounds for a determination 

of nonresponslbility with respect to such bidder or offeror. 

(2) Infor.ation furnished by a bidder or offeror 

pursuant to this sectio~ may not be disclosed outside o~ the 

departMent or the purchasing agency without prior written 

consent by the bidder or offeror. 

bf~~. Section 20. Prequalification of 

suppliers. Prospective suppliers •ay be prequalified for 

particular types of supplies and services. Sclicitation 

mail in'l 1 ists of' potential contractors IIUSt include but not 

be limited to such prequalifled suppliers. 

HfK SECTION. Section 21. Types of contracts. Subject 

to the li•itations of this sectiony any type of contract 

that will -promote the best interests of the state May be 

used, except that the use of a cost-plus~percentage-of-cost 

contract is prohibited. A cos~-reiaburse.ent contract may be 
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used only when a deter•inatton is aade in writing that such 

contract is 

other type or 

likely to be less costly to the state than any 

that it is i•practicable to obtain the 

supplies or serYices required except under such a contract. 

~~M-SEtiiUtia Section 22. Approval of accounting 

system. Except with respect to firm fixed-price contracts~ 

no contract type may be used unless it has been determined 

in writing by ~he depart•ent that: 

(1) the proposed contractor•s accounting syste• will 

per•it ti•ely develo~ent o~ all necess3ry cost data in the 

fora raquired by the specific contract tyoe contemplated; 

and 

(2) the proposed contractor•s accounting syste• is 

adequate to allocate costs in accordance with generally 

accepted accounting principles. 

lfK_SECIIQN. Section 23. contract performance 

security. (1) For state contracts for the procure•ent of 

supplie-s and services, the depart•ent •ay in its discretion 

require the filing of security to guarantee the faithful 

performance of the contract and the payment of all laborers, 

supplierst material~n, mechanics. and subcontractors. 

(2) If contract performance security is required under 

subsection (1), the following types of security •ay be 

deposited with the state: 

(a) a good and sufficient bond with a licensed surety 
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company as surety; 

(b) an irrevocable letter of c~edlt in accordance Nith 

the provisions of Title 30, chapter 5y part 1; 

(c) lawful money of the United States; 

(d) a c~shier•s check, certified checkt bank .aney 

order, or bank draft, drawn or issued by any banking 

corpor~tion incorporated under the laws of Montana or by a 

banking association located in Montana; or 

(e) certificates 

certificates Issued by 

of 

any 

deposit 

bank or 

or -.oney 

savings and 

assT~iation licensed to do business in Montana. 

aarket 

loan 

(3) The amount of the security ~ntioned above •ust be 

set. in an amou-nt considered by the deuar1:11ent to be 

sufficien~ to cover the risk involved to the state, except 

that the sa~c shall not be less than 25% of the total 

contract ~rice• and .ust be payable to the state of Montana. 

Any contract security require•ents must be included in th~ 

invitations for bids or requests for proposals. 

(4) The provisions of Title 18, chapter 2, parts 2 and 

3, do not apply to procure.ents under (sections 1 through 

.• 46]. 

tiEIL~tlllllia Section Z4. Contracts terms., 

extensions, and time limits. (1) Unless otherwise provided 

by law, no contract, lease, or rental agreeaent for supplies 

or services may be made for a longer period than 3 years; 
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however, the depart•ent •ay contract for the lease or 

purchase of teleco•aunications equipment and systeas and 

data processing equtp•ent for a period not to exc@ed 10 

years. A contract., lease, or rental agree•ent may be 

extended or reneved, notwithstanding the ti.a li•its stated 

in this section, if the teras of the extension or renewal. 

if any, a~e included in the solicitation and ~unds are 

available ~or the ~lrst fiscal period at the ti•e of the 

agre~ment. Pay•ent and perforMance 

succeeding fiscal periods are subject to 

and appropriation of funds therefor. 

obligations for 

the availability 

(ZJ Prior to the. extension or renewal of a c::ontf"~t .. 

it must be determined in writing that: 

(a) estimated require.ents cover the periOd of the 

contract and are reasonably firM and continuingi and 

(b) the contract will serve the best interests of the 

state by encouraginq effective competition or otherwise 

promoting econo•ies in state procuremen~. 

(1) When ~unds are not appropriated or otherwise made 

available to support continuation of perfor~ance in a 

subsequent fiscal period, the contract must be canceled. 

aEW SECTION. Section 25. 

state r.ay, at reasonable times, 

plant or place of business 

Right to inspect plant. The 

inspect the part of the 

con-tractor or 

subcontractor that is related to 

of a 

the performance of 

any 

any 
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contract awarded or ~o be awarded by the state. 

HEW_SECTIOb. Section 26. Finality of determinations. 

The determinations reQuired by {sections 14(5}t 15(l)t 

15(71• 17• 18, 19• 21, 22, and 24(2)] are final and 

conclusive unless they are clearly erroneous. arbitrary, 

capricious, or contrary to law. 

~H-l£tiiUH. Section 27. Reporting of anticompetitiv~ 

practices. If For any reason collusion or other 

antico~pe~itive practices are suspected among any bidders or 

offerors, a notice of the relevant facts shall be 

trans~itted to the attorney general by the depart•ent. 

NEW SfCIIQHa Section 28. Retention of procure.ent 

records. All procure.ent records .ust be retained, •anaged, 

and disposed of in accordance with Title 2• chapter 6. 

~fH SECJIQN. Section 29. Records of sole source 

procuretnents-. {1) The depart-.ent shall Maintain or shall 

requir~ the h~~d of a purchasing dgency to maintain a record 

listinq all contracts made under [section 17] for a minimum 

of 4 years. The record .ust contain: 

each contractor•s name; (a) 

(b) the aaount and type of each contract; and 

(c) a listing of the supplies or services procu~ed 

under each contract. 

I~ I The 

Inspection. 

record IIUSt 
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NfH-S~UK. Section 30. Definition. As used in 

[sect-.ions 30 throuqh 33)9 •specification• Jaeans any 

description of the physical or functional characteristics or 

of the nature of a supply or service. It •ay include d 

descri ;Jt I on of any requi re~tent for inspecting.,. testing. or 

preparinq a supply or service for delivery. 

~Sf~ Section 31. Duties of the department 

rules. (1) The depart.ent shall adopt rules governing the 

preparation~ •aintenance. and content of specifications for 

supplies and services required by the state. 

(?) The depar~•ent shall prepare, issue, revi~e, 

maintain, and monitor the use of specifications ~or supplies 

and se-rvices required by the sta·ce. 

ti..E.i!L.Sft.I.IJ:IHa Sect i on 32 • Using a gene i es • advice. ·rhe 

director may obtain expert advice and assistance from 

personnel of using aqencies in the develop~nt of 

specifications and aay delegate in writinq to a usino dgency 

the authority to prepare and utilize its own specifications. 

Ufi_SECIION. Section 33. Competition. All 

specifications shall promote ov@rall economy for the 

purpos~s intended and encoura9e co~petition in Sdtisfyinq 

the state•s needs and ~ay not be unduly restrictive. 

niii.:.::IEI:llllL Sect: I on 34o Contract clauses 

rules. (lJ The depart•ent •av adopt rules per•itting o~ 

requiring the inclusion of clauses providing for adjust•ents 
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in p~ices 9 ti•e of perforaance, or other appropriate 

contract provisions relating to the followinq subjects: 

(a) the unilateral right of the state to order in 

~ritinq: 

(iJ changes in the work vithin the scope of the 

contract; and 

Cii) temporary work stoppage or delay of performance; 

and 

CbJ variations occurring between estimated quantities 

of work in a contract and actual quantities. 

121 Adjust~nts in price pursuant to clauses 

established under subsection (l) must be computed in one or 

more of -the following ways: 

(a) by aqree•ent on a fixed price adjustment before 

commencement of the pertinent perfor~anc~ or as soon 

ther~after as practicable; 

(b) by unit prices specified in the contract o~ 

subsequently ag~eed upon; 

(c) by the costs a't.tributable to the events or 

situations under such clauses with adjust•ent of p~ofit o~ 

fee. all as specified in the contract or subsequently agreed 

upon; 

(d) in such othe~ •anne~ as the contractinq parties 

may mutually aoree; or 

(e) in the absence of agree•ent by the parties, by a 
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unilateral dete~•inat.ion by the state of the costs 

attributable to the events o~ situations under such clauses 

with adjustment of p~ofit or feey all as coaputed by the 

state in accordance with applicable sections of the rules 

adopted under (section 35]. 

(3) The depart~nt may adopt rules, including but not 

limited to rules permitting or requirinq the inclusion in 

state contracts of clauses providing for appropriate 

remedies and relating to the folloNinq subjects: 

(a) -1 iquidated damages, as appropriate; 

(b) specified excuses for delay or nonperformance; 

Cc) ter•ination of the contract for default; and 

(d) ter•ination of the contracty in whole or in part9 

for the convenience of the state. 

(4) The director or the head of a purchasing agency 

may vary t:he clauses established by the depart-.ent under 

subsections (1} And (3) for Inclusion in any particular 

state contract. Any variations 

written det-ermination that 

IIUSt 

states 

be supported by a 

the circumstances 

justifying such variation. Notice of any material variation 

must be stated in the invitation for bid~ or request fo~ 

proposAls. 

HfHLS~~IlO«s Section 35. Cost principles rules. 

2~ -· The denartment shall adopt rules setting forth cost 

Z5 t:'rinciple!s which must be used to determine the allowabil ity 

-26-



1 

2 

3 

... 
5 

6 

7 

8 

9 

10 

11 

12 

13 

H 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0979/01 

of incurred costs for the purpose of ~eimbursing costs under 

contract provisions that provide for the rei~burse~ent of 

costs. However, if a written det~rmination is approved at a 

level above the procurement officer, such cost principles 

may be modified by contract. 

Nfl_lECTION. Section 36a Definitions. As used in 

[sections 36 through 38]9 the following definitions apply: 

(1) •supplies• means supplies owned by the state. 

(2) •surplus supplies• means any supplies having a 

re•aining useful life but that are no longer required by the 

using agency in possession of them. This includes obsolete 

supplies, scrap •aterials, and supplies that have co•pleted 

their useful life cycle. 

NEW ·sFCIIOI!Ia Section Ji. Supply •anagelllQnt rules. (1) 

The department shall adopt rules governing: 

(a) the aanage~nt of supplies during their entire 

life cycle; 

(b) the sale, 1ease9 or disposal of surplus supplies 

by public auction, competitive sealed bidding, or other 

appropriate method designated b~ rule; 

Cc) transfer of surplus supplies. 

(2) No e•ployee of tha owning or disposing agency 

directly Involved with the disposal .ay purchase supplies 

sold by his agency. 

UfV SECIIQN. Section 38. Allocation of proceeds. 
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Proceeds fr-o• the sale., lease., or disposal of surplus 

supplies •ust be allocated as provided by 18-6-101 9 less a 

reasonable handling fee. 

HEW SECTION. Section 39. Definitions. As used in 

[sections 39 through 45], the following definitions apply: 

(1) •cooperative pure has i ng• means 

conducted by or on behalf of more than 

procure•ent unit. 

procurelltent 

one public 

(2) "local public procure•ent unit" •eans a county? 

city, town~ or other subdivision o~ the state or a public 

aqency of any such subdivision; public authority; 

educational, health 9 or other institution; to the extent 

provided by law, any other entity that expends public funds 

for the procurement of supplies and services; and any 

nonprofit corporation operating a charitable hospital. 

(3) •Public procureMent 

public procure.ent unit of 

unit• means a local or state 

this or any other state• 

including an agency of the United States. 

{4) •state public procurement unit• ~eans a stdte 

deoart•ent• agency, or official that expends public funds 

for the p~ocureaen~ of supplies and services. 

NEW SfCTJON• Section 40• Cooperative ourchasin~ 

authorized. The depart•ent •ay participate in, sponsor• 

conduct, or administer a cooperative purchasing agreement 

for the procure.ant of any supplies or services with one or 
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more public procureMent units in accordance with an 

aqre~nt entered into between the participants. Such 

coopera~ive purchasing may include but is not limited to 

joint o~ multi-party contracts between public procureaent 

units and open-ended state public procure•ent uni~ contracts 

that are made available to local public procure~nt units. 

~w SECTION. Section ~1. Sale• acquisition, or use of 

suppli~s by a public procure.ant unit. The departaent •ay 

sell to, acquire fro•• or use any supplies belonging to 

another public procure~nt unit independent of the 

require~ten·ts of [sections 12 through 29 and 36 through 38]. 

NEW SECTION. Section 42. Cooperative use of supplies 

or services. The depart.ent •ay enter into an agreeaent, 

independent of the require.ents of [sections 12 through 29 

and 36 through 38], with anr other public procure•ent unit 

for the cooperative use o~ supplies or services unde~ the 

terms agreed upon bet-een the parties. 

NEW SECTIQN. Section 43. Joint use of facilities. The 

depart~ent may enter into agree.ents for the co.-on use or 

lease of warehousing facilities. capital equipment, and 

other facilities with another public procureaent unit under 

the terms agreed upon between the parties. 

HfJ_SECIION. Section ~~. Inforaation and serv1ces 

fees. (1) Upon request, the director •ay ~ake available to 

public procurement units certain services, including but not 
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li~ited to the following: 

(a) 

(b) 

standard fortiS; 

printed •anual s; 

(c) product specifications and standards; 

(d) quality assurance testing services and •ethods; 

(e) qualified products lists; 

(£) source information; 

(g) c~n use cOBMOdities listings; 

(h) supplier prequalification in~or•dtion; 

(i) suppl;er perfor.ance ratings; 

(j) debarred and suspended bidders lists; 

(k) for•s ~or invitations for bids• requests for 

proposals, instructions to bidders. general contract 

provisions. and other contract for•s; 

(1 1 contracts or published su-aries thereof• 

including price and ti.e of delivery information; and 

(a) cooperative purchasing. 

(Z) The statey through the director• may provide 

technical 

following: 

services. including but not. limited to the 

(a) development of product specifications; 

(b) development of quality assurance test methods• 

including receiving, inspection, and acceptance procedures; 

(c) use of product t-5:stinq: and inspection facn ities; 

and 
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(d) use o"f personnel t.raining programs. 

(3 I The dl rector 11ay enter into contr-actual 

arranqements and publish a schedule of fees for the services 

provided under subsec~ions (1) and (2}• Such fees may be 

used by the department to offset costs incurred in providing 

such services. 

.r.EIL~.c.ILU!I.a Sect: ion 45. R.evi ew of procure~~tent 

require~nts. To the extent possible• the director may 

collect information concerning the type. cost. qualitY• and 

quantity of commonly used supplies or services being 

procured or used by state public procure•ent units. The 

director may also collect such infor•ation froa local public 

procure•ent units. The director •ay make available all such 

in~or•ation to any pUblie pr~ure•ent unit upon request. 

M~H-~tllUNa Section 46• Application. (1) Except as 

provided in [section 24]• which applies retroactively to 

teleco~munications -equip•ent and systems and data processing 

equipaent acquired under existing contracts, leases, or 

rental , agree.ents, and subject to the terms of such 

aqre~ments, [sections 1 through 46] apply only to contracts 

~olicited or entered into after January 19 19849 unless the 

par~les agree to its ap?lication to a contract solicited or 

entered into prior to January 1, 1984• 

(Z) {Sections 1 throuyh .r,6] apply to expenditure of 

public funds irrespective o~ their source, including federal 
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assist<'!nce money, by this state acting through a 

governMental body, as deFined in [section 3]9 under any 

contract; but [sections 1 through ~6] do n~t apply to either 

qrants or contracts between the stat~ and its political 

subdivisions o~ other governments. except as provided In 

[sections 39 through 45). [Sections 1 through ~6) also apply 

to the disposal of state supplies. Nothinq in [sections 1 

through 46] or in rules adopted thereunder prevents ~ny 

governmental body or political subdivision froDI c0111plyinq 

with the terms and conditions of any grant. gift• bequest, 

or cooperative agreement. 

(3) [Sections 1 through .r,6) do not apply to the 

constructJorr o~ public works. 

tifV SECTION. Section 't7. Perforutance ~ ... ithin state of 

public prInting, binding. and stationery work 

subsections (2) and exceptions. (1) Except as provided in 

(5)• all prin~ing, bindinq, and stationery work for the 

within the state. All 5tata of Montana must be perfor•ed 

invitations For bids• requests for proposals• and contracts 

for such work must so stipulate. 

(2) The work referred to in subsection (1) •ay be 

performed outside the state if it is established that: 

(a) the work cannot be performed within the state; 

(b) the lowest price for which the work can be 

procured within the state exceeds the char9e usually and 
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custa.arily made to private individuals and corporations for 

work of similar character and quality; or 

(c) all bids or proposals for the work or any part 

ther~o~ are excessive and not reasonably competitive• 

(3) No payment may be made by the state for printing. 

bindinn~ or stationery work unless the work is done within 

the state or is authorized to be done outside the state 

pursu~nt to subsection (2t• 

(4) All contracts for work to be performed outside the 

state under subsection (2) must require that such work be 

performed under conditions which substantially confor• to 

the laws of this state reqarding conditions of e•ploy•ent 1 

hours of labory and einimum wages. Violation of the 

provisions of this subsection is cause for cancella~ion of 

the contract. 

(5) The publication of the Montana Code Annotated, as 

provided in 1-11-301 through 1-11-30~. as a•ended• is exempt 

from the require~en~s of this section. 

Section 4~. Section 18~-104• ~CA• is amended to read: 

•ta-4-104· Purchases exe•pt fro• general requirements. 

{1) Fresh fruits and vegetables (other than potatoes) shall 

not be included in the supplies to be purchased as provided 

in ~~s-e~ [sections I t~ougb 4Ql. The departaent may 

allow a state aGency or institution to purchase fresh truits 

and vegetable5. An itemized account shall be kept of these 
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purchases and the account shall be furnished to ~he 

depart~ent. 

(2) likewise. ~hen i~edlate delivery of articles or 

performance of service is required by the public exigencies 9 

the articl~s or service so required may be procured by open 

purchase or contract at the place and in the manner in which 

the articles are usually bouqht and sold or the services 

engaged between individuals but under the direc~fon of the 

department. 

(3) The depart•ent of adminiStration •ay exe•pt the 

depart~ent of institutions from the provisions of pe~-r--e+ 

~ehe~ ~tjoos 1 through 46] ~or the purchase of 

suitable clothing by the department of institutions ~or 

residents of its institutions and comfiUnity-based prograes. 

(4) As used ln this section 9 •suitable clothing• •eans 

styl~d~ seasonable clothing, which will allow the resident 

to make a normal appearance in the community.• 

s~ction 49• Section 18-7-10~, ~CA, is amended to read: 

•ts-7-104. union label. All printing fo~ which the 

state ?f Montana is charg~able shall bear the label of the 

branch of ~he international typographical union 9 the allied 

printing trades council• or the amalgamated lithographers of 

America of the locality in which it is prin·tedy except under 

the following conditions. Printinq firms not having the use 

of the labels and who are desirous of presenting bids for 
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printing as enumerated above shall be required to establish 

consideration as a responsible »idder as follows: 

Cl) As a condition to conside~ation as a responsible 

bidder. printing concerns •ust file with the secretary of 

state a sworn stateMent to the effect that eJtployees in the 

e•ploy of the concern which is to produce such printing are 

receiving the prevailing wage rate and are working under 

conditions prevalent Jn the locality in which the work is 

produced. 

(2) Whenever a collective bargaining agree.ent is in 

effect between an e~loyer and eMployees who are represented 

by a responsible o~ganization which is in no way influenced 

or controlled by the manage~nt, such agreement and its 

provisions shall be const~~•d as conditions prevalent in 

said locality and shall be the •iniaum require~nt for being 

adjudged a responsible bidder under ($ectjgns 1 

~~]• [se(tjon 41]• or 18-7-104• 

(3' Printing ~lr•s having the use of the union labels 

as set forth above shall be deeaed as having co•plied with 

the provisions of ~~~83 (sek~_l_tbrough 461, rsectigo 

~11 or 18-7-10~. but nothing in these provisions shall be 

construed as exempting such bidders fro• any provisions of 

~~3 ~tlgns 1 through 4Q]• [sectjoo 41)• or 

18-7-10~• and such bidders shall also be required to confor• 

to all provisions thereof.• 

-35-

1 

2 

""3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

zo 

21 

22 

23 

24 

25 

l..C 0979/01 

Section so. Section 18-7-105• MCA• is amended to read: 

•18-7-105. Penalty. Any officer o~ the state who shall 

accept any printed Matter~--@Wee~--eer~+f+e~e~--ftft~d--+n 

~~~T for which the state is· cha~geable in whole o~ in 

pa~t or who is found to have had printed •atte~ produced~ 

under conditions other than as set forth in YB-~-+83 

~tiQUS 1 tbrougb-ib]• [se,t!gn i1]a or 18-7-104 shall be 

subj~ct to a fine of SSO For each and every offense.• 

Section 51. Section 87-1-209, MCAt is e•ended to read= 

•87-1-209. Acquisition and sale of lands or waters. 

(1) The department• with the consent of the commission andy 

in th~ case of land acquisition involving more than 100 

acres or Sloo.ooo in value. the approval of the board ot 

land coiUiiSsioners, oway acquire by purchase, lease~ 

agreement, gift, or devise and may acquire ease~ents upon 

lands or waters for the purposes listed in this subsection. 

The deQart.ent may develop, operate, and •aintain acquired 

1 ands or waters: 

(a) for fish hatcheries, nursery ponds• or ga~e fa~•s; 

(b) as lands o~ water suitable for 9ame, bird, fish, 

or fur-bear-ing anintal restoration, propagation, or 

protec-tion; 

(c) for public huntinq. fishing, or trapping areas; 

(d) to capture, propagate, transport• buy, sell, or 

e~chan~~ any qame, birds• ~ish, fish egqs, or fur-bearing 
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ani•al~ needed ~or propaqation or stoc~inq purposes or to 

exercise control measures of undesirable speciesi 

(e) for state parks and outdoor recreation; 

(f) to extend and consolidate by exchange, lands or 

waters sultable for these purposes. 

(2) The depart~tent 9 \IIIith the consent of the 

commission, may acquire by conde•nation lands or structures 

for the preservation of historical or archaeological sites 

that are ~hreatened wi~h destruction or alteration. 

(3) (a) The depart•ent, with the consent of the 

commission, •ay dispose of lands and waters acquired by it 

on those terms after that public noti~ew without regard to 

other laws which provide for sale~ disposal of state lands 

and with or without reservation, as it considers necessary 

and advisable. 

(b) Notice of sale desc~ibing the lands or waters to 

be disposed of shall be published once a week for 3 

successive weeks in a newspaper with general circulation 

printed and published in the county where the lands or 

waters are situ~ted or, i~ no newspaper is published in that 

county• then in any newspaper with general ci,.culat.ion in 

that county. 

(c) The notice shall advertise for cash bids to be 

pres~nted to the director within 30 days from the date of 

the first publication. Each bid must be accompanied by a 
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cashier•s check or cash deposit in an amount equal to 10~ of 

the amount bid. The highest bid shall be accepted upon 

paynent of the balance 

notice by ,.eglstered or 

due within 10 days after •ailing 

certified mail to the hiqhest 

bidder. If that bidder defaults on pay~nt of the ba1ance 

due~ then the next highest bidders shall be si•ilarly 

notified in successi·on until a sale is cotnpleted. Deposits 

shall be returned to the unsuccessful bidders except bidders 

defaulting af'ter noti'fi·cation. 

(d) The department shall reserve the right to reject 

any bids which do not equal or exceed the full .arket value 

of the lands and waters as determined by the department. The 

department shall convey the lands and waters without 

covenants of warranty by deed executed by the governor or in 

his absence or disability by the lieutenant governor~ 

attested by the secretary of state and further countersigned 

by the dir~ctor. 

(4) Mo~thstandfng-the-~~~+en~e+--+8-~~~T~fte 

~ departgent• with the consent of the co••ission• is 

authorized to utilize the installment contra~t method to 

facilitate t~e acquisition of wildlife manage•ent areas. in 

which oame and nongame fur-bearing animals and gaae and 

nongame birds may breed and replenish, and areas Nhich 

orovide access to fishing sites for the public. In no case 

m~y the total cost of such installment contracts exceed the 
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1 cost of purchases authorized by the depart•ent and 

2 appropriated by the legislature.• 

3 bfM_SEtTIOH. Section 5Z. Codification instruction. 

~ Sections 1 through 46 are Intended to be codified as an 

5 integral part of Title 18? and the provisions of Title lB 

6 apply to sections 1 through ~. Section 47 is intended to 

7 be codified as an integral part of Title 18, chapter 7, and 

8 the provlsions of Title lB•·chapter lt apply to section 47. 

9 NEW SECTION. Section 53. Severability. If a part of 

10 this act is invalid•- all valid parts that are severable fro• 

11 the rnvalid part re.ain In effect. If a part of this act is 

12 Invalid in "ORe or •ore of its applications, the part re•ains 

13 in effect in all valid applications that are severable froa 

14 the invalid applications. 

15 

16 

17 

18 

19 

NEW SECTIDK. Section 54• 

18-4-10Zo 18-+-201 through 

Repealer. Sections 16-~101, 

18-4-203, 18-4-211 through 

18-+-Z14o 18-7-102, 18-7-103o and 18-7-111 through 18-7-113, 

MCA, are r~pealed. 

IEM-SftllDKa Section 55• Effective date. This act is 

20 ef'fecti ve January l• 1984-. 

-End-
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STATEMENT OF INTENT 

HOUSE BILL 493 

House State Ad•lnlstratlon Com•lttee 

HB 493 

5 ' stateme~ of Intent is required for this bill because 

6 it qr~nts rulemaklnq authority to the Oepart•ent of 

1 Ad~inistration for the purpose of laple.enting the 

8 procl.lrement procedures established by the bill. The bill is 

9 based upon the A~erican Bar Association Model Procurement 

10 tod~ f~r State and Local Governments. The Model Code was 

11 draftPd on the concept that it should be a short statute 

L2 providing the fundamentals of sound procurement that should 

1'3 be iT.oletnented by rules consistent with the statutory 

14 fram~~ork• 

15 It is Intended that the Department look to the 

16 R~cn111rnended Requl at ions for the t1ode1 Proc,.Jretlent Code for 

17 State and Local Governments adopted by the American Bar 

1~ Assocl~tion for guidance in adopting rules impleaanting the 

19 provisions of this bill. 

\ ' 

SECOND R E A D I N G 

;-/!3 !f13 



' 
~8th legislature HB 0493/02 

1 

2 

3 

" 
~ 

6 

7 

6 

9 

10 

11 

1? 

13 

14 

1~ 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Approved by Committee 
on State Admin,stration 

HOUSE BILL NO. 493 

INTRODUCED BY YARDLEY• DOVER 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LAWS GOVERNtNr. PROCUREMENT OF SUPPLIES AND SERVICES FOR 

STATE AGENCIES; GRANTING RULEMAKING AUTHORITY TO THE 

DEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 18-4-104• 

1~-7-1 04r 18-7-105• AND 87-1-209o MCA; AND REPEALING 

SECTIJ~S 18-4-101 0 18-4-1D2, 18-4-201 THROUGH 18-4-203, 

18-4-211 THROUGH 18-4-214o 18-7-102, 18-7-103, AND 18-7-111 

THROUGH 18-7-113, MCA; AND PROVIDING ~--BE~~¥EB--EFFEE~~¥E 

e•~E EEEEtll~E-D&IES•• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

1EW_SftliUtta Section 1. Short title. [Sections 

throuQh ~& ~Bl may be cited as the •Montana Procurement 

Act•. 

~~M-SEtll~a Section z. Purpose. The underlyinq 

purposes and policies of (sections 1 th,-ouqh "r6 .!&.8.] are to: 

fll slmnlifV• clarifY• and modernize the law governing 

procureMent by the state of Montana; 

(2) pennit the continued development of proc•.ueltent 

policies and practices; 

(3) make as consistent as possible the 
\ 

procureiRent 
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laws a~ong the various jurisdictions; 

(4) provide for Increased oublic confidence in the 

procedures followed In public procurement; 

{5) ensure the fair and equitable treat•ent of all 

perso~s who deal with the procurement syste• of the state; 

(6, provide increased econo•v in state procure.ent 

activities and maximize to the fullest extent practicable 

the purchasing value of public funds of the sta~e; 

(7) foster effective, broad-based competition within 

the free enterprise system; and 

(8) provide safeguards for the Maintenance of a 

procurement system of quality and integrity. 

~~~-SE~IIUtta Section 3. Definitions. In {sections 1 

throuqh 46 ~§J, unless the context clearly requires 

other~ise or a different •eanlng is prescribed for a 

particular section 9 the following definitions apply: 

(1) •Business• •eans a corporation. partnership. 

individual. sole Proprietorship, joint-stock co•pany• joint 

venture. or other private legdl entity. 

(2) "Change order• •eans a written order 9 signed by an 

authorized department representatIve., directing the 

contractor to ~ake changes which the changes clause of the 

con~r~ct authorizes the deoartment to order without the 

co~sent of the contractor. 

{3) •Contract• means all types of state agree11entsw 
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regardless of what they •ay be called, fo~ the procure.ant 

or disposal of supplies or serv;ces. 

(~) •contract Modification• means a written alteration 

in specifications, delivery point• rate o£ delivery, period 

of per~orMance, price, quantity, or other provisions of a 

contract accomptl~hed by mutual action of the parties to the 

contract. 

(5) •contractor• •eans a person having a contract with 

a govern•en~al body. 

(6} •oata• Means recorded infor•ation, regardless of 

form or characteristic. 

(1) •DepartMent• 

adMinistration. 

Means the depart•ent of 

(8) •Designee• .eans a duly authorized representative 

of a oerson holdlnq a superior position• 

{9) •Director• Means the director of the departaent o~ 

adMinistration. 

(10) •employee• .eans an individual drawing a salary 

from a qovern.ental body, whether elected or not, and any 

noncowpensated Individual perfor•ing personal services for a 

gove~nmental body. 

(11) •Governmental body• •eans a department. 

c~•~lssion, council• board, burP.au, coMmittee, institution, 

legislative body, agency, government corporation, or other 

entity• instruMentality, or official of the executive. 
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legislative, or judicial branch of this state, including the 

board ~f regents and the Montana university system. 

(12) "Grant• Means the furnishinq by the federal 

govern~ent of assistance, whether financial or otherwise, to 

a person or agency to support a proqra• authorized by law. 

It does not include an award whose pri•ary pYrpose is to 

procure an end product, whether in the for• of supplies or 

servi~es. A contract resulting fro• such an award is not a 

grant but a procure•ent contract. 

{13) •Person" means any business. individual, union. 

COIIIrllittee, club, other organization, o• group of 

Individuals. 

{14) •Prln~ing• Means the reproduction of an image fro~ 

a pri~tJnq surface qenerally made by a contact i•pression 

that causes a transfer of ink or the reproduction of an 

i~pres~ion by a photoqraphic process and includes 9raphic 

arts, typesetting. bindinq. and other operations necessary 

to pr~duce a finished printed product. Printing does not 

include rebinding or repair by a library or an offlce 9 

departaent, board• or COMMission thereof of books, journals, 

pamphlets, Magazines• and literary articles held as a part 

of its library collection. 

(15} •Procureaent• means buyinq, purchasing, renting, 

leasing. or otherwise acquiring any supplies or services. lt 

also includes all functions that pertain to the obtaining of 
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requireMents. selection 

preparation and award of 

contract ad~tinistration-. 
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including description of 

and solicitation of sources, 

contract• and all phases of 

(16) •Procurement officer• •eans any person duly 

authorrzed to enter Into and ad•inister contracts and make 

writt~n deter•inatlons with respect thereto• The term also 

includes an authorized representative ac~ing within the 

liMits of his authority. 

fl71 •Purchasing agency• eeans any ·govern~ntal body• 

other than thP. depart~ent 9 which Is authorized by (sections 

1 thr~uqh ~ ~] or its implementing rules or by way of 

deleq~tion froM the director to enter into contracts. 

(18) "Services~ Means the furnishing of labor, timet or 

effort by a contractor, not Involving the delivery of a 

specific end product other than reports which are merely 

incidental to the required performance. The term does not 

include consulting services as defined in 18-8-102• those 

service~ listed in 18-8-103, employ~ent agree.ents or 

colle~tlve barnainfnq aqreeMentst the provision by privat~ 

providers of human services regulated by a state aqency, or 

servi~as related to construction contracts. 

(19) "Sup?liesn Means all property except as other•ise 

provided by law, including but not limited to eQuipment, 

materi~ls, printinq, and co•modities, and excluding land or 

-5- HB lt93 

' 

1 

2 

3 

4 

5 

6 

T 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21t 

25 

'·\.. 

HB 0493/02 

any i~terest in land. 

(ZO) •uslnq agency• .eans any governmental body of the 

state which utilizes any supplies or services procured under 

[sections 1 through ~6 tAl• 

!IEH-liftll!lL Section 4. Supple-ntary general 

principles of law applicable-- requirement of good faith. 

(1) Unless displaced by the particular provisions of 

[sections 1 through ~6 !A)t the principles of law and 

eQuftyy including the Unifor• CoM~rcial Codet the law 

merchant, and law relative to capacity to contract. agency, 

fraud. misrepresentation, duress, coercion. mistake~ or 

bankruotcy, supplement the orovfsions of [sections 1 through 

~6 ~al• except that writs of mandamus and prohibition issued 

pursuant to Title 27• chapters 26 and 27t may not be used as 

a remedy for violations of (sections 1 through ~6 ~]· 

(2:) (Sections 1 throuqh "t6 !ta] require all parties 

involved in the negotiation, performance, or administration 

of state contracts to act in good faith. 

~f~_SEtilDHa Section 5. Public access to procurement 

inform-1t.ion records retention. ( 1) Procurement 

lnfor~~tion is a rublic writinq and must be available to the 

public as provided In 2-6-102. 

f2) All procurement records shall be retained and 

disp~~~d of in accordance wi~h the state records ~anagement 

proQr~~. 
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(3) Hritten de~erminations required by (sections 1 

throuqh +6 ~] mus~ be retained In the 3ppropriate official 

contrAct file of the department or the purchasing agency 

administering the procurement in accordance with the state 

r@cords m~nageMent program. 

~~H-Sftllo~~ Section 6. General procurement authority 

and duties of aepartment -- rules. (1) except as otherwise 

provided in [sections 1 through +6 ~d]t the depart.ent shall 

adopt rules. consistent with (sections 1 through ~6 ia]• 

gover,ing the procurement and disposal of any and all 

supplies and services to be procured by the state. The 

depart~ent shall consider and decide matters of policy 

within the orovisions of [sections 1 through+&~]· The 

depart•ent may audit and .anitor the i~ple.entation of its 

rules and the require•ents of [sections 1 throuqh ~ iA]• 

(2) Except as otherwise specifically provided by taw~ 

the d~~artMen~ shall• in accordance with its rules: 

(a) procure or supervise the procurement 

supplies and services needed by the state; 

(b) sell, trade, or otherwise dispose of 

supplies belonging to the state; and 

of all 

surplus 

(c) establish and maintain programs for the 

inspection, testing• acceptance, and inventory of supplies 

and servrces. 

(3t Nothing contained herein shall preclude the state 
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from doing its own printing on its own printing facilities. 

&EW-S~llD~a Section 7. Delegation of authority by 

dppartment. Subject to the rules of the depart~ent. the 

direct~r may deleqate procurement authority to de~ignees or 

to any state department, aqency, or official. 

~EW-SEtllOMa Section e. State procure•ent rules 

delegation-- existinq riQhts. (1) Rules shall be adopted by 

the d~oartment in accordance with the applicable provisions 

of Title 2, chapter 4• 

(2, The department may not deleqate its poNer to adopt 

rules. 

(31 No rule •av change a coM•itment, riqht, or 

obli9atlon of the state or of a contractor under a contract 

in existence on the effective date of such rule. 

~~M-Sftll~A Section 9. Authority to rettove or 

suspend from vendors• list. (1) The departaent eay remove a 

person for cause from consideration ~or award of contracts. 

The removal may not be for a oeriod of more than 3 years. 

(2) The department May suspend a person from 

consideration for award of contracts if there Is probable 

cause to believe that the person has enqaged in activities 

that may lead to removal. The suspension may not be for a 

perlo1 eKceedlng 3 months unless an indict~ent has been 

issued for an of¥ense that would be a cause for removal 

uoder subsection C3), in which case the suspension •ust 9 at 
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the request of the attorney generaly re•ain In effect until 

after the trial of the suspended person. The authority to 

remov~ or susoend •ust be exercised in accordance with rules 

adopted by the department. 

(3) The causes for re~val or suspension include the 

fo11o-inq: 

(a) conviction for coa.fsslon of a criminal offense as 

an incident to obtaining or attempting to obtain a public or 

~rivate contract or subcontract or in the performance of 

such contract or subcontract; 

(b) conYictlon under state or federaJ statutes of 

embeZ!lement. thef~y forgery, bribery, falsification or 

destruction of records, receiving stolen property• or other 

offens~ indicating a lack of business integrity which 

currently• seriously• and directly affects responsibility as 

a state contractor; 

(c) conviction under state or federal antitrust 

statutes arfsinq out of the submission of bids or proposals; 

(d) violation of contract provisions• as set forth in 

subsection (3)(d)(i) and (3)(d)(ii)• of a character which Is 

regru,Jed by the department to be so serious as to justify 

reiQoval act ion: 

{il deliberate failure without good cause to perform 

in accordanc~ with the specifications or within the time 

limit orovided in the contract; or 
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( i i J a recent re'cord of fa i 1 ure to per for• or of 

unsatisfactory performance in accordance with ~he ter•s of 

one or more contracts, provided that failure to perforM or 

unsatisfactory performance caused by acts beyond ~he control 

of tha contractor May not be considered to be a basis for 

removal; and 

(e) any other cause the department da~eraines to be so 

s~rious and compelling as to affect responsibility as a 

state contractor, including re~val by another governmental 

entlt1 for any cause listed in the departMent•s rules. 

( 4-l The depart~nent shall issue a written decision to 

remove or suspend, stating the reasons for the action taken. 

A copf of the decision mu~t be mailed or otherwise furnished 

i~mediately to the person involved. 

~~W_S~~llDHa Section 10. Re•edies prior to and after 

award. (1) The provisions of this section apply whenever it 

is dP.termined administratively or upon judicial review that 

a solicitation or award of a contract is in violation of 

l3w. 

( Z) If prior to award it is determined that a 

solicitation or oroposed award of a contract is in violation 

of la~. the solicitation or proposed award must be: 

(a) canceled; or 

(b) revised to comply with the law. 

fJ} (a) If after an award it is determined that a 
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2 

3 

4 

5 

6 

7 

8 

~ 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Zl 

22 

23 

2't 

25 

HB 0493/02 

solicitation or award of a contract is in violation of law 

and the person awarded the contract has not acted 

fraudul~ntly or in bad faith, the con~ract may be: 

(i) ratified and affirmed• provided it is determined 

that doing so is in the best Interests of the state; or 

(ii} terminated, and the person awarded the contract 

must be compensated for the actual expenses reasonably 

Incurred under the contract, plus a reasonable profit• prior 

to t~ termination. 

f b) 1 f after an award it is determined that a 

solicitation or award of a contract Is In violation of law 

ana the person awarded the contract has acted fraudulently 

or in bad faitht the contract may be: 

( i J declared void; or 

(ii) ratified and affirmed if such action Is in the 

best interests of the state, without prejudice to tne 

state's rights to appropriate dam~ges. 

~LW_Sf~lU~a Section 11. Collection of data 

concerning public procureaent. All using agencies shall 

cooper~te with the department in the preparation of 

statistiCal data concerning the procure•ent, usage, and 

disposition of all supplies and services. and the departaent 

•ay e~ploy trained personnel as necessary to carry out this 

function. All usi~g agencies shall furnish such reports as 

the departatent may require concerninq usage, needs• and 
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stocks on hand. and the department May prescribe forMs to be 

used ~y the using agencies In requisitioning, ordering, and 

reporting of supplies and servic~s. 

~EW-S£CllD~. Section 12• Definitions. As used in 

[sections 12 through ~~ 3D]• the following definitions 

app 1 y: 

(1} •cost-reimburseMent contract" Means a contr~ct 

under which a contractor is reimbursed for costs which are 

allON"able and allocable in accordance with the contract 

ter~s and the provisions of [sections l through ~b ~B)• ~no 

ill fee, if any. 

(2) •Established catalog price• .eans the nrice 

included In a catalog, price list, schedule, or other torm 

that: 

(a) is regularly maintained by a •anufacturer or 

contractor; 

(b) is either publIshed or other~ise available for 

Inspection by customers; and 

(C) states prices at which sales are currently or Nere 

last ~ade to a significant number of any category of buyers 

or bu~ers constituting tne qeneral buying public for the 

supplies or services involved. 

(3) •Invitation for bids• Means all docu•ents, whether 

attach~d or incorporated by reference, utilized for 

soliciting bids. 
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(~) npurchase description• .eans the words used in a 

solicitation to describe the supplies or services to be 

purch~sed and Includes specifications attached to or made a 

part Jf the sol icltation • 

(5) •Request for proposals• •eans all docu•ents. 

w~eth~~ attached or incorporated by reference. utilized for 

sollcitinQ proposals. 

(&) ••Responsible bidder or offeror• •eans a person who 

nas the capability In all respects to perform fully the 

contract requirements and the integrity and reliability 

which ~ill ass~re good faith performance. 

f7) •Responsive bidder• means a person who has 

submitted a bij which conforas in all material respects to 

the i~vitatlon for bids. 

~~~-SftllUHa Section 13• Methods of source selection. 

Unles~ otherwise authorized by law, all state contracts for 

supplies and services must be awarded by co•petitive sealed 

biddi~q, pursuant to [section l4]t e•cept as provided In 

18-~-104; Title 16• chanter 5; Title l8t chapter ~; and 

(sections lS through 11]. Supplies or services offered for 

sale, l~a~e, or rental by public utilities are exempt from 

this requirement If the prices of the supplies or services 

are r~gul~ted by the public service com•ission or other 

gover~~ental authority. 

~lW_SltllQ~. Section 1~. to•petitive sealed bidding. 
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(1} An Invitation for bids •ust be issued and •ust include a 

purchase description and conditions applicable to the 

procurg~tent. 

(2) Adequate public notice of the Invitation for bids 

must be given a reasonable ~ime prior to the date set fo~th 

therein for the opening of bids, in accordance with rules 

adopt~d by the department. Notice may Include publication in 

a new5paper of general circulat-ion at a reasonable tiae 

prior to bid opening. 

(31 Bids must be opened publicly in the presence of 

one ot ~ore witnesses at the time and place designated in 

the invitation for bids. The a~ount of each bid and such 

other relevant information as may be specified by rule 9 

toget,er with the name of each bidder, must be recorded. The 

rf!'corj Must. be open to public inspection. After the time of 

award• all bids and bid documents must be open to public 

inspection in accordance with the provisions of Z-6-102. 

f't) Bids MUS-t be unconditionally accepted without 

alteration or correction, except as authorized in [sections 

throuqh ~6 ~8]• Bids must be evaluated based on the 

requirements set forth In the invitation for bids. Nhich may 

include criteria to determine acceptability, such as 

inspection, testtnq, quality, workmanship, delivery• dnd 

suita~ility for a particular p~rpose. Those criteria that 

will 3ffect the bid price and be considered in evaluation 

-!4- HB 't93 
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for a~~rd •ust be objectively measurable, such as discounts, 

transportation costs, and total or life-cycle costs. The 

invitaLion for bids shall set forth the evaluation criteria 

to be used. Only criteria set forth in the Invitation for 

bids u~y be used In bid evaluation. 

( 5) Correction or withdrawal of inadvertently 

or cancellation of erroneous bids, before or after award, 

awards or contracts based on 

per•itted In accordance with 

such bid ~istakes May be 

rules adopted by the 

depar~~ent. After bid opening no changes in bid prices or 

other orovisions of bids prejudicial to the interest of the 

state or fair competition •ay be permitted. Fxcept as 

other~ise provided by rule, all decisions to permit the 

correction or withdrawal of bids or to cancel awards or 

contracts based on bi.d mistakes MUSt be supported bV a 

written deterMination •ade by the departMent. 

(6) The contract •ust be awarded with reasonable 

proMptness by written notice to the lowest respQnsible and 

responsive bidder whose bid aeets the requirements and 

criteria set forth in the Invitation for bids, including the 

preferences established by Title 18, chapter 1 9 part 1• If 

all bids eKceed available funds as certified by the 

approoriate 

responsible 

the direct.or 

I 

fiscal officer and the low responsive and 

bid does not exceed such funds by more than 5*' 

or the head of a purchasing agency is 
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authorized, in situations where time or economic 

consi1erat.lons preclude resoJicitation o~ a reduced scope~ 

to n~gotlate an ~djustment of the bid price, lncludinq 

changes in the bid requirements. with the low r@sponsive and 

responsible bidder In order to bring the Did within the 

amount of available funds. 

(7) Hhen it is considered impractical to initially 

prepar~ a purchase description to support an award based on 

price, an invitation for bids •ay be issued requestin~ the 

submission of unpriced offerst to be follo~ed by an 

invitation for bids limited to those bidders whose offer~ 

have ~~en qualified under the criteria set forth In the 

first solicitation. 

~E¥-SECilQU. Section 15• Competitive sealed 

proposals. (1) Whent under rules adopted by the department, 

the director• the head of a purchasing agency. or a designee 

of either officer above the level of the procureMent officer 

deter~ines in writing that the use of competitive sealed 

bidding is either not practicable or not advantageous to the 

state, a contract may be entered into by competitive s@aled 

proposdls. The depart~ent may provide by rule that it is 

either not. practicable or not advantageous to the state to 

procure specified types of supplies and services by 

coapetitive sealed bidding. 

(2) Proposals •ust be soticited through a request for 
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proposals. 

(3) Adequate public notice of the for 

proposals must be given in the same •anner as 

[section 14[2)]• 

request 

provided in 

C~J Proposals •ust be opened so as to avoid disclosure 

of con~ents to competing offerors during the process of 

negotiation. A register of proposals •ust be prepared in 

accordance Nlth rules adopted by the department and ~ust be 

ooen for public inspection after contract award. 

(5) The request for prooosals must state the relative 

i•portance of price and other evaluation factors. 

(b) As provided In the request for proposals and under 

rules adopted by the department. discussions may be 

condu~ted with responsible offerors who submit apparently 

responsive proposals for the puroose of clarification, to 

assur~ full understanding of and responsiveness to the 

solicitation require•ents. Offerors 

and ea~al treatftent wl~h resoect to 

•ust be accorded fdir 

any opportunity for 

discussion and revision of proposals, and such revisions may 

t>e pennitted. after subMissions and prior to award., for the 

purnos.2 of obt:aininQ best and final offers. In conducting 

discussions. there may be no disclosure of any information 

d~rivect from oroposals submitted by ~ompetinq off~rors. The 

department 11ay require the subrnission of cost or pricing 

data in connection with an award under this section. 
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flJ The award •ust be made to the responsible offeror 

Nhose proposal Is deter•ined in writing to be the .ost 

advantageous to the state, taking into consideration price 9 

including the preference in 18-1-102, and the evaluation 

factors set forth in the request for proposals. No other 

factors or criteria •ay be used in the evaluation. The 

contract ~ile shall contain the oasis on which the award is 

made. 

~t~-~ftl!Y~& Section 16. Small purchases. Any 

procure•ent not exceeding the amount established by rule may 

be maae in accordance with small purchase procedures 

establ ish~d by the department. Procurement requireMents •av 

not be artificially divided so as to constitute a small 

ourchase under this section. 

~f~-~ft!IQ~& Section 11. Sole source procure.ent. A 

contract •ay be awarded for a supply or service iteM without 

competition when• under rules adopted by the depart•ent. the 

direct:Jr• the head of a pur<.'haslng agency, or a designee of 

eithar officer above the level of the procurement officer 

detepni nes in writing that there is only one source for the 

requir~d ~upply or service item. The deoart~ent may require 

the submission of cost or ?ricing data in connection with an 

aware under this section. 

~E~_SftllQ~a Section 18. Cancellation of invita~ions 

~or Dids or requests for proposals. An invitation for bids. 
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a re3~est for proposals• or other solicitation may be 

c~nceled or any or all bids or proposals ~ay be rejected in 

Whole or in partt as may be specified in the solicitation, 

when it is fn tne best Interests of the stdte. The reasons 

therefor ~ust be ma~e part of the contract file. 

~tW_Sf,IlO~& Section 19. Nonresponsibility of bidders 

and offerors -- nondisclosure. (1) A written determination 

of nonresponsibflity of a bidder or offeror must be made in 

accordance with rules adopted by the department. The 

unr~osonable failure of a bidder or offeror to pro•ptly 

supnly infor~ation In connection with an inquiry with 

respect to responsibility May be grounds for a deter•ination 

of nonresponsfbility with respect to such bidder or offeror. 

t2J Infonnation furnished by a bidder or o'fferor 

pursoant to this section may not be disclosed outside of the 

depart•P.n~ or the purchasing agency without prior written 

cons~t by the bidder or offeror. 

~E~-S~~lD~a Section zo. Prequa1ification of 

suppliers. Prospective suppliers •ay be prequallfied for 

particular types of supplies and services. Solicitation 

~aili~g lists of poten~lal contractors •ust include but not 

be limited ~o such prequalifled suppliers. 

~EW_SftilQ~a Section 21. Types of contracts. Subject 

to the limitations of this sectlon 9 any type of contract 

that will pro~ote the best interests of the state •ay be 
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us~d• except that the use of a cost-plus-percentage-of-cost 

contr3ct Is prohibited. A cost-reimbursement contract aay be 

u~ed ~~ly when a determination is made in ~riting that such 

contract is likely to be less costly to the state than any 

other type or that it is impracticable to obtain the 

supplies or services required except under sucn a contract. 

~~W-SE,llD~a Section 22. Approval of accounting 

sys~e~. Except with respect to fir• fixed-?rice contracts• 

no contract type may be used unless it has been determined 

in writing by tMe depart•ent that: 

(1) the proposed contractor•s accounting spstem w•ll 

per•it tiMely development of all necessary cost data in tne 

form required by the specific contract type conte~platedi 

and 

f 2 J the proposed contrac:tor • s accountIng system is 

adequate to allocate costs in accordance with generally 

accepted accounting principles. 

~fW_SftilU~a Sec~lon 23• Contract performance 

security• (1) For state contracts for the procurement of 

supp11es and services, the department May in its discretion 

require the filinq of security to guarantee the faithful 

performance of the contract and the payment of all laborers, 

suppliers. material.en• mechanics• and subcontractors. 

(2) If contract perfor•ance security is required under 

subs&ctlon (l)t the following types of security •ay be 

-zo- HB 't93 

I 



1 

2 

3 

4 

5 

6 

7 

8 

q 

10 

11 

12 

13 

14 

15 

1~ 

17 

18 

19 

20 

21 

22 

23 

24 

25 

' 

HB 0493/02 

deposited with the state: 

(a) a good and sufficient bond with a licensed surety 

co~pany as surety; 

(bJ an Irrevocable letter of credit in accordance with 

the provisions of Title 30y chapter 5• part 1; 

(c) lawful •oney of the United States; 

(d) a cashier•s check• certified check, bank money 

order. or bank draft• drawn or issued by any bankinq 

corpora~ion Incorporated under the laws of ~ontana or by a 

banki,g association located in Montana; or 

ret certificates of deposit or money 

certificates issued by any bank or savings and 

association licensed to do business in Montana. 

•arket 

loan 

()) The amount of the security mentioned above must be 

set in an amount considered by the depart.ent to be 

sufficient to cover the risk involved to the state. except 

that the same shall not be less than 25% of th~ total 

contr~ct price 9 and .ust be payable to the state of Montana. 

Any c~ntract security requireMents must b~ included in the 

in~it~tions for bids or requests for proposals. 

'4) The provisions of Title us, chapter 2., parts 2 and 

3 9 do not apply to procure•en~s under (sections 1 through ~6 

!ta J• 

iE~_1f~llO~a Section Z~. Contracts ter•s .. 

extensions. and time limits. (1) Unless otherwise provided 
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by law, no contract. lease, or rental agreeMent for supplies 

or services •ay be made ¥or a longer period than 3 years; 

however• the department •ay contract for the lease or 

purch~se of teleco•~unications equipment and systems and 

data nrocessing equip•ent for a period not to exceed 10 

years. A contract• lease. or rental aqree.ent may be 

extended or renewed, notwithstanding the tiMe liMits stated 

in this section. if tMe terms of the extension or renewal, 

if any. are included in the solicitation and funds are 

available 

aqreeftant. 

succe~r.:linq 

for the first. 

P'ayaent and 

fi seal periods 

fiscal oeriod at the time of the 

perforMance obligations for 

are subject to the availability 

and aooropriation of funds therefor• 

{l) Prior to the e~tensfon or renewal of a contract. 

it must be deter•ined in writing that: 

(a) estimated require•ents cover the period of the 

contra=t and are reasonably firM and continuingi and 

(b) the contract will ~erve the best interests of the 

state by encouraginq effective co~petition or otherwise 

~romoting econonies in state orocurem~nt. 

f3) When funds ar~ not appropriated or otherwise made 

avail.~ble to support continuation of performance in a 

subseouent fi sc~l peri od 9 the co.,tr.act must be canceled. 

I~f&f_lS-~-~f~-~'A-~~lQ~_ltiAI-aEAQSi 

S~ction 25. Consultation with the legislature. defore 
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ente~inq into a contract• lease. or rental agree•ent for 

supplies or services for a period lonqer than 3 years and 

invol~ing expenditures exceeding s2s,ooo, the department or 

its desiqnee shall tnform and consult with the leqislature 

if the legislature is in session or the legislative finance 

committee If the leqislature is not in session. 

~fW_SfCilO~a Section 2&. Right to inspect plant. The 

state May, at reasonable ti~s. inspect the part o~ the 

plant or place of business of a contractor or any 

subco1tractor that is related to the perfor•ance of any 

contract awarded or to be awarded by the state. 

~E~-SECilDMa Section 27. Finality of deter•inations. 

Th@ de~ermlnatlons required by [sections 14(5), 15,l)t 

15(7)• 17, 18, 19, 21, zz, and 24121] are final and 

conclusive unless they are clearly erroneous, arbitrary, 

capricious, or contrary to law. 

lE~-SECilQ~& Section za. Repor~ing of antico~petitive 

practices. If fo• any reason collusion or other 

antlco•petltlve practices are suspected a.ang any bidders or 

offerors, 8 notice of the relevant facts shall be 

~rans•itted to the attorney general by the depart•ent. 

~tW-lftilDHa Section Z9. Retention of procureeent 

records. All procureaent records •ust be retained, Managed, 

and disposed of in accordance with Title 2, chapter 6. 

~EW-SftiiO~a Section 30. Records of sole sou<ce 
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procurements. (lt The department shall maintain or shall 

require the head of a purchasinq agency to maintain a record 

listi~~ all contracts mad~ under [s~ction 11] for a minimum 

of 4 v~ars. The record must contain: 

(a) each contractor•s name; 

(b) the aMount and ~ype of each contract; and 

(c) a listinq of the supplies or services procured 

under ~ach co~tract. 

1 2) The record 

inspect ion. 

flU St. be available 

1~~-~~'llw~a Section Jl. Definition. 

for public 

As usee1 ;n 

(sections ~9 31 through 33 l~]t ·~pecification" •eans any 

descri~tion of th~ physical or functional characteristics or 

of th~ nature of a supply or service. lt may include a 

descri:Jt:ion of :;)rty requirellent for inspecting, testing. or 

prep.u· i ng a supPly or service for deli very. 

~EW_SftiiDM£ Section 32. auties of the Oepart•ent 

rut es. ( 1) The depart.11ent shall adopt rules governIng the 

preparation, maintenance• and content of specifications for 

supplies and services required by the state. 

121 The departaent shall prepare. Issue. revise9 

Maintain• and monitor the use of specifications for supplies 

and sgrvices required by the state. 

~~~-SECilO~a Section 33. Using agencies' advice. The 

director may obtain expert advice and assistance from 
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perso,nel of using agencies In the develop•ent of 

specifications and aay delegate in writing to a using agency 

the a~thorlty to prepare and utilize Its own specifications. 

~~W-Sf,IIQHa Section 34. Competition. All 

s~ecffica~ions shall oromote overall econo•y for the 

purpos~s intended and encourage competition in satisfying 

the state•s needs and May not be unduly restrictive. 

~~W-S£kiiQHa Section 35. Contract clauses 

rules. (1) The depart.ent may adopt rules perMitting or 

rqquiring the inclusion of clauses providing for adjustments 

in prices, time of oerfor~ance, or other appropriate 

contract orovlsions 'elating to the following subjects: 

(a) the unilateral riqht of the state to order in 

writi~q: 

(I) changes in the work within the scope of the 

contr~ct; and 

(i i) temporary vork stoppaqe or delay of perfor~ance; 

and 

fo) variations occurrlnQ between estimated quantities 

of work in a contract and actual quantities. 

(l) ~dju~tments in price pursuant to clauses 

established under subsection (1) must be computed in one or 

m(Jre 'lf the followinq ways: 

(~) by aqreement on a fixed price adjustment before 

com~ence~ent of the pertinent perfor~ance or as soon 
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thereafter as practicable; 

(b) by unit prices specified in the contract or 

subsequently agreed upon; 

(c) by the costs attributable to the events or 

situations under such clauses with adjustment of profit or 

fee. all as specified in the contract or subsequently agreed 

upon; 

(d) in such other aanner as the contracting parties 

may mutually ayree; or 

(e) in the absence of aqree•ent by the parties, by a 

unilateral determination by the state of the costs 

attributable to the events or situations unde~ such clauses 

with ~djustment of profit or fee, all as computed by the 

state in accordance with aPplicable sections of the rules 

adopted under [section ~5 36]• 

(3) The ctepart~ent may adopt rules~ including but not 

limited to rule~ per•ittlng or requiring the inclusion in 

state contracts of clauses providing for 

remedies and relating to the followina subjects: 

tal liquidated damages, as appropriatei 

appropriate 

{b) specified e•cuses for delay or nonperformance; 

(c) termination of the contract for default; and 

(d) termination of the con~ract. in whole or in part, 

f~r th~ convenience of the state. 

(~) The direct.or or the head of a purch~slnq agency 
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~ay V3ry the clauses established by the department under 

subsections (1) and (3) for inclusion in any particular 

state contrac~. ~ny variations must be supported by a 

writt?n deter~ination that states the circumstances 

justifying such variation. Notice of any mater;al variation 

Must be s~ated fn the invitation for bids or request for 

proposals. 

~fW-~~til~~a Section 36o Cost principles rules. 

The depart~nt shall adopt rules setting forth cost 

princfnles which must be used to deter~ine the allowability 

of fnc~rred costs for the purpose of reimbursing costs under 

contract provisions that provide for the reimburse.ant of 

costs. ~owever, if a written deterMination is approved at a 

level 3bove the procure•ent officer. such cost principles 

may b~ modified by contract. 

~f~-~~til~~ Section 37. oe-tinltions. As used in 

[sections ~6 ll ~hrou~h 38 321• the following definitions 

apply: 

(1) •Supplies• •eans supplies owned by the state. 

(2' •Surplus supplies• -.eans any supplies having a 

remaining useful life but that are no longer required by the 

using 3gency in possession of theM. This includes obsolete 

supplies, scrap ~aterials, and supplies that have completed 

their useful life cycle. 

~fW-~~til~~ Section 38. Supply •anagement rules. Ill 
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The department shall adopt rules governing: 

(a) the manageMent of suoplies during their entire 

life c,cle; 

(o) the Sdle• 1~ase 9 or Oisposdl of surplus supplies 

by oublic auction. competitive sealed biddinq, or other 

appro~rlate method designated by rule; 

(c) transfer of surplus supplies. 

(Z) No e•ployee of the owning or disposing agency 

directly involved with the disposal may purchase supplies 

sold by his aqency. 

~cW-~~tilOKa Section 39. Allocation of proceeds. 

Proceeds fro~ the sale, lease, or disposal of surplus 

supplies must be allocated as provided by 18-6-101, less a 

reasonable handling fee. 

!l!EIII-~~11~~. 

[sections 39 iQ 

apply: 

Section 40. Definitions. As used in 

through~ ~6]• the following definitions 

(lJ •cooperative purchasing• ateans procurement 

conducted by or on behalf of more than one public 

procureMent unit. 

(2J "Local public procure.ent unit• •eans a county. 

clty9 town, or other subdivision of the state or a public 

agency of any such subdivision; public authority; 

educational. health, or other institution; to the extent 

provided by law, any other entity that expends public funds 
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for the procurement of supplies and services; and any 

nonprofit corporation operating a charitable hospital. 

(3) "Public procure$ent unit• •eans a local or state 

puDJic procure•ent unit of this or any other state, 

inclu1in~ an agency o~ the United St8tes. 

(~) •state public procureMent unlt• means a state 

depart~ent, agency, or official that expends public funds 

for the procurer.ent of suoplies and services. 

~~~-SEtllOMa Section 41· Cooperative purchasing 

authorized. The department may participate in, sponsor. 

condu~t• or adMinister a cooperative purchasing agreement 

for t~e procurement of any supp11es or services with one or 

more pub 1 i c procurement units 1 n ace or dance with an 

a~reement entered into between the participants• Sucn 

cooperative purchasing may Include but is not li•ited to 

joint or ~ultl-party contracts between public procure.ent 

units lnd open-ended state public procure•ent unit contracts 

that ~r~ ~ade available to local public procurement units. 

lfW_SftllCHa Section ~z. Sale, acquisition, or use of 

supp1iP5 by a ou~lic procure•ent unit. The department •ay 

sell to. acquirP- from. or use any supplies belonging to 

anoth~r public procurement unit independent of the 

requirements of {sections 12 through ~~ lQ and ~6 J2 tnrough 

~ l2J· 

~~H-SftllaHa Section 43· Cooperative use of supplies 
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or services. The depart.ent aay enter into an agreement, 

Independent of the require.ents of [sections lZ through ~9 

lU and 36 ll through 38 121• with any other public 

procurement unit for the cooperative use of supplies or 

servi~~~ under the terms agreed upon between th@ parties. 

~Ek_SftllOMa Section~~. Joint use of facilities. The 

departMent •ay enter into agreements for the com•on use or 

l""ase of -.:arehousing facll itie~• capital equipment, and 

other facilities with another public procurement unit under 

the tarms aqreed upon between the parties. 

~EY-SEtllO~a Section 45. Information ana services 

f~es. (1) Upon reouest. the director may ~ake available to 

publ i: procure1nent units certain services, Including but not 

11 mi ted to the fo 11 owi n<l: 

1a1 ~tandard forms; 

(b) printed manuals; 

(c) produ~t specifications and ~~andards; 

(d) ouality assurance testing services and methodsi 

(e) qualified products 1is.ts; 

(f, source information; 

(g) common us~ commodities 1 lstinas; 

(~) supplier orequalification information; 

(i) supolier nerformance ratings; 

(j) debarred and su~pended bi~ders lists; 

pq fo("rns for invitations for bids• requests for 
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propos3ls. instruc~ions to bidders. general contract 

provisions, and other contract form~; 

( 1) contracts or published summaries thereof. 

inclu~ing price and tiMe of delivery information; and 

(m) cooperative purchasing. 

(2) The state, through the director, may provide 

t.echrtical 

following: 

services, including but not limited to the 

(a) develop•ent of product specifications; 

(b) development of quality assurance test methods. 

including receiving, inspection? and acceptance procedures; 

(c) use of product testing and inspection facilities; 

and 

(d) 

(3) 

use of personnel training programs• 

fhe dIrector 10ay enter 'nto contractual 

arranqements and publish a schedule of fees for the services 

oroviJed unde~ subsections (1) and (Z)• Such fees •ay be 

usad by the depart~ent to o~fset costs incurred in providing 

such services. 

~fW-SEtlla!a Section ~6. Review of proc~reRen~ 

require~ents. To the extent possible~ the director •ay 

collect Information concerning the type, cost 9 quality• and 

quantity of co .. only used supplies or services beinq 

procurad or used by state PUblic procurement unitS• The 

director may also collect such information from local public 
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procur~ment uni~s. The director may make available all such 

infor~3tlon to any public procurement unit upon request. 

~EW-SECilQ~. Section 47. Application. (l} Except as 

pro~ided in (section 241~ which applies retroactively to 

telecoMMunications equipment and systems and data processing 

equip~cnt acqul~ed under existlnq contracts, leases, or' 

rental aqreements 9 ~nd subject to the terms of such 

oQree~~nts. [sections thr~ugh lt6 3B] apply only to 

contracts solicit~d or entered into aft@r January 1t 1984• 

unless the oartles aqree to its application to a contract 

solicited or entered into prior to Janu~ry l• 198~. 

(2) [Sections 1 through ~6 3B] apply to expenditure of 

public funds Irrespective of their source, including federal 

assistance money, by thl s state actinq through a 

qovern!llental body. as defined in [section 3 ]9 under any 

contracti but [sections 1 throuqh ~ ~~] do not apply to 

either grants or contracts between the state and its 

politi::al subdivisions or other qovern11ents" except as 

provided In [sections ~9 iQ through ~5 ~]· [~~ctions 1 

throuqh ~6 ~~]also apply to the disposal of state supplies. 

Nothi,g in (sections 1 through +6 2B] or in rules adopted 

thereunder prevents any govern11ental body or political 

subdivision from co~plyinq with the terms and conditions of 

any grant• gift, bequest, or cooperative agree•ent. 

(3) [Sections l through ~6 ~) do not apply to the 
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construc~lan of public works. 

I~ERE-lS-A~W~A-S£tilaH-IUAI-&EA~£ 

Section ~8. Local govern•ent adoption of procurement 

provisions. A political subdivision or school district may 

adoot 3ny or all parts o~ (sections l through ~8} and the 

accomoanying rules promulgated by the depart~ent. 

~~~-1~&IIQ~. Section 49. Perfo~mance within state of 

public printing. binding, and stationery work 

e~cep~ions. (ll Except as provided in subsections (2) and 

(5), 1ll printing, blndinq, and stationery work for the 

state of Montana must be ~erformed within the state. All 

lnvit3tions for bids, requests for proposals, and contracts 

for SJch ~ork MUSt so stipulate. 

(2) The work referred to in subsection (1) may be 

perfor~ed outside the state if it is established that: 

(3) the work cannot be oerformed within the state; 

(o) the lowest pric~ for which the work can be 

procured ~lthin the state exceeds the charge usually and 

custo~arily made to private indlyiduals and corporations for 

~or~ 3f similar c~aracter and quality; or 

(c) all bid5 or proposals for the work or any part 

thereof are excessive and not reasonably competitlye. 

(31 No payment may be made by the state for printing. 

binding, or stationery work unless the work is done within 

the state or Is authorized to De done outside tne state 
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pursuant to subsection (2). 

(~) All contracts for work to be performed outside the 

state under subsection (2) must require that such work be 

p~rfor~ed unier conditions which substantially conform to 

the l~ws of this state regarding conditions of employ•ent• 

hours of labort and miniMum wages. ~iolation of the 

provisions of this subsection is cause for cancellation of 

the contract. 

(5) The publication of the ~ontana Code Annotated, as 

provided in 1-11-301 through 1-11-30~, as a~endedt Js exe•pt 

from the requirements of this section• 

Se~tion 50. Section 18-~-104, HC~, is aaended to read: 

~18-4-10~. Purchases exe•pt fro~ general require•ents. 

(lJ Fresh fruits ~nd vegetables (other than potatoesJ shall 

not be included in the supplies to be purchased as p~ovided 

in ~~~-eh~p~e~ L~ection~l-thcaugn_~u_~al• The depart•ent 

may ~11oM a st~te agency or institution to purchase fresh 

fruits and vegetables. An itemized account shall be kept of 

these purchases and the account shall be furnished to the 

aep~rt~ent. 

(l) Likewise, when Immediate deliyery of articles or 

pe~formance of service is required by the. public exigencies. 

the articles or service so requi~ad may be procured by open 

purch~se or contract at the place and in the manne~ in which 

the articles are usually bought and sold or the services 
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engag~d between individuals but under the direction of the 

depart:,'ften't. 

(3) The department of adMinistration may exempt th~ 

depart.ment of institutions from the provisions of f'h'tf"t:-r-of' 

e~~~-~ft&p~er l~e~tioas_l_tbcaugb_t6_i8J for the purchase of 

suita~le clothi1.q by the depart•ent of institutions for 

resid~nts of Its institutions and community-nasea progra•s• 

(4) As US@d in this section• •suitable clothing• •eans 

stylej 9 seasonable clothing. which will allow the ~esident 

to -ake a nor~al appearance in the community.• 

Sectfon 51. Section 18-7-104• MCA, is aMended to read: 

"18-7-10~. Union label. All printing for which the 

state of Montana Is chargeable shall bear the label of the 

branc~ of the International typographical union, the allied 

printing trad@S council, or the amalqdmated lithographers of 

A~rlca of the locality in which it is ~rinted, except under 

the f~Jlowing conditions. Printing firms not having the use 

of tne labels and who are desirous of presenting bids for 

printing as enumerated above shall be required to establish 

consideration as a responsible bidder as follows: 

(1) As a condition to consideration as a responsible 

bidder, printinq concerns aust file with the secretary of 

state a sworn stateMent to the effect that e~ployees in the 

eMploy of the concern vhich is to produce such printing are 

receiving the prevailinq wage rate and are workfnq under 
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condit.ions prevalent In the locality in which the work is 

proda:ed. 

(?} Whenever a collective barqaining aqreement is fn 

effect between an i:!mployer and eatployees who are represented 

by a responsible organtzation which is in no way influenced 

or cnn~rolled by the manaqeaent9 such agree.ent and its 

provisions shall be construed as conditions prevalent in 

said l~cality and shall be the miniMum require~ent for being 

adjud~ed a responsible bidder under ~e-~-~6~ t~~ia~-1 

1bC~URb-26_i8J£-~~~~1igD~-iiJ£ or 18-7-104. 

(3) Printing firMs having the use of the union labels 

as set forth above shall be deemed as havinq complied wi~h 

the provisions of te·~·t&~ lse~tiaas __ l__tbtQUQb __ t6--i8J1 

l~e~tiaa ___ 2l_ __ 2~J£ or 18-7-104, but no~hing in these 

provisions shall be construed as exeMpting such bidders from 

any provisions of t&-i-±9~ L~e~ti~as __ l-_tbcUYgb--26 __ ~ 

l~e~tiOD--2l--i~J1 or 18-7-104• and such bidders shall also 

be reQuired to conform to all provisions tnereot.• 

Section ~2· Section 18-7-105 9 MCA 9 is a•ended to read: 

"18-7-105. Pen3lty. Any officer of the state who shall 

accept any printed mattery--e•ee~--eer~+F+ee~es--ft&Med--+n 

~8-~-•9~T for which the state is chargeable in whole or in 

part or who is found to have had ~rlnted matter produced, 

under conditions other than as set forth In ~8-~-+e~ 

~e~~iQD5-l-tbcgugb~-~8J&-~~e~lgo__21_~J& or 18-7-104 
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shall be subjec~ to a fine of S50 fo~ each and every 

offen~2.• 

Section 53. Section 87-1-209., MC•• is amended to read: 

"87-1-209. Acquisition and sale of lands or waters. 

(1) TO@ department, with the consent of the co••ission and 9 

in tnP. case of land 

acres or SlO~tOOO 

acquisition involving more than 100 

in value, the approval of the board of 

l~nd commissioners, may acquIre by purchase, tease .. 

aQrPeaent. giftt or devise and may acquire easements upon 

l~nd~ or waters for the purposes listed in thi$ subsection. 

The Jepartment may develop 11 operate., and maintain acquired 

lands or waters: 

(3) for fish hatcheries, nursery pondst or game farMs; 

(>) as lands or water suitable for game, bird, fish• 

or f.Jr-bearinq ani111al restoration. propagation. or 

proter:tion; 

(cl for public huntinq, fishing, or trapping areas; 

(d) to capture, propagate, transport• buy, sell, or 

exchan3e any qame• birds• fish, fish eggs, or fur-bearinq 

animals. needed for propagation or stoci<inq purposes or to 

~xerci5~ control ~asures of undesirable species; 

(e) for state parks and outdoor recreation; 

(f) to extend and consolidate by exchange, lands or 

waters suit~ble for these purposes. 

(2) The depart~ent 9 with the consent of the 
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~ommlsslon• may acquire by condemnation lands or structures 

for t~1e preservation of historical or ar-chaeological sites 

that. are threatened with destruction or alteration. 

(3) tal The department. with the consent of the 

commission• •ay dispose of lands and waters acquired by it 

on those terms afte~ that public notice. without regard to 

other law'S which provide for sale or disposal of state lands 

and with or without reservation. as it considers necessary 

and advisable. 

(b) ~otice of sale describing the lands or ~aters to 

oe disposed of shall be published once a week for 3 

successive weeks in a newspaoer with general circulation 

printe1 and published in the county where the lands or 

waterc;; are situat~d or• if no newspaper is published in that 

county 9 then in any newspaper with general circulation in 

that c~unty. 

(c) The notice shall advertise for cash bids to be 

pres~~ted to the director within 30 days from the date of 

the first publication. Fach Lid must be accompanied by a 

cashi?r's check or cash de~osit in an amount equal to 10% of 

the ~~ount hid. Th~ high~st bid shall b~ accepted upon 

payment of th~ Oalance due within 10 days after mailing 

notice by reqistered or certified mail to 

bidder. If that bidder defaults on pdyment of 

due, then the ne~t hiqhest bidders sh~ll 

-38-

tne hi qhest 

the balance 

be similarly 

HB 't93 



1 

2 

3 

4 

~ 

6 

7 

8 

9 

10 

11 

12 

lJ 

1't 

H 

16 

11 

16 

19 

20 

HP 0493/02 

notified in succession until a sale is completed. Deposits 

shall 3e returned to the unsuccess~ul bidders except bidders 

defaulting after notification. 

(d) The departMent shall reserve the right to reject 

any bids which do not equal or exceed the full •arket value 

of tha 1 ands and •.yaters as determined by the departaent. The 

department shall convey t~e lands and waters without 

covenants of warranty by deed executed by the governor or in 

his absence or disability by the lieutenant governor~ 

attested by the secretary of state and further countersigned 

by th~ director. 

f•) Ne~~~h~~enft+ft!--~~--~re•+s+eft~--e~-~8-+-tQ~y-~~e 

Ibe de!)artment, with the consent of the c·om•issiony is 

authorized to utilize the InstallMent contract •ethod to 

facilitate the acquisition of wl1dl1fe aanagement areas. in 

which game and nongame fur-bearln~ animals and gaae and 

nongafle birds may breed and replenish• and areas which 

provide access to fishing sites for the public. In no case 

may the total cost of such install.ent contracts exceed the 

cost of purchases authorized by the departaent and 

21 appro~riated by the legislature.• 

22 ~fW-~ftiiO~a Section 54. Codification instruction. 

23 Sections 1 through 46 i8 are intended to be codified as an 

Zit Integral part of Title 18• and the provisions of Title 18 

25 apply ~o sections 1 through ~6 !til• Sec~ion +1' !ti Is 
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intended to be codified as an Integral part of Title 18• 

chapter T, and the provisions of Title 18• chapter 7, apply 

to section ~~ i~· 

~'W~'~UUa Section 55. severability. lf a par~ of 

this act Is invalidt all valid parts that are severable from 

~he invalid part reMain in effect. If a oart of ~his act is 

invalid in one or more of its applications, the part remains 

in effect In all valid applications that are severable from 

the invalid applications. 

~fW-~ftiiCUa Section 56. Repealer. Sections 18-~-101, 

18-4-102• 18-4-201 through 18-4-203, 18-4-211 through 

16-4-214• 18-7-102, lB-7-103, and 18-7-111 through 16-7-113• 

NCA• are repealed. 

~fW-Sf~a Section 57• Effective date. ~h~s LLl 

fl~ffi_EQ&_~f~IDUS-Zi-AKD-~-IHlS act is effective January 

1, 1984• 

LZl SECTIQMS_~D-!ti-l&f-EFFECilVE ~fASSAGf A~ 

6U&Ul!&La 

-End-
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~8th Legislature HI! D~93/0Z 
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3 

4 

HOUSE BILL NO. ~93 

INTRODUCED BY YARDLEY, DOVER 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

5 A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

6 LAMS GOVERNING PROCUREMENT OF SUPPLIES AND SERVICES FOR 

7 STATE AGENCIES; GRANTING RULEMAKJNG AUTHORITY TO THE 

8 DEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 18-4-lD~, 

9 18-7-1 D4• 18-7-105, AND 87-1-209, MCA; AND REPEALING 

10 SECTilNS 18-~-101, 18-+-1DZ, 18-~-201 THROUGH 18-4-203, 

11 18-~-211 THROUGH 18-4-21~, 18-7-102, 18-7-103, AND 19-7-111 

12 THROUGH 18-7-113, HCA; AND PROVIDING A--&E~ .. E&--EFFE& .. VE 

13 liME EffKllltE-ti&I.fS• • 

H 

1~ BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 :lEif-SEtllllll& Sect I on lo Short title. [Sections 1 

17 throuqh ~ ~i] May be cited as the •Montana Procure.ent 

18 Act•. 

19 :!!IO:ILSEI;.Il!lll~ Sectl on 2 • Purpose• The underlyinq 

20 purposes and policies of [sections 1 through +6 18] are to: 

21 111 sl•pllfy, clarify, and Modernize the law governing 

22 procure•ent by ~he state of Mon~ana; 

23 (ZJ permit the continued development of procurement 

2~ policie$ and practices; 

25 (3) make as consistent as possible the procure.ent 

" ' 

T H I R D READING 

There are no changes in H B 493 
second reading (yellow) amended. 
Please refer to it for complete text. 

U:.[t/') ') .rfj;j . 
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March 25, 1983 

SENATE STANDING COMMITTEE REPORT 
(State Administration) 

That House Bill No. 493 be amended as follows: 

l. Page 1, lines 17 and 20 
Strike: "48" 
Insert: .. iS .. 

2. Page 2, line 14. 
Strike: "48" 
Insert: "45" 

3. Page 5, line 12. 
Strike: n49n 
Insert: 11 45" 

4. Paqe 5, line 20. 
Strike: 

5. Page 
Strike: 
Insert: 

6. Page 
Strike: 
Insert: 

"private" 

6, lines 
.48" 
·45· 

7, .lines 
"48" 
·45· 

4, 8, 13, ·15, and 16. 

2, 8, 9, 13, and 15. 

7. Page ?,line 19. 
Following: •state;• 
Insert: •and" 

8 •. Page 7, line 21. 
Following: "state• 
Strike: remainder of line 21 through •services• on line 24 

9. Page 9, lines 7 through 18. 
Strike: subsections (a), (b), and (c) in their entirety 
Renumber: subsequent subsections 

10. Page 10, line 6. 
Strike: "and" 
Following: line 6 
Insert: "(b) failure to respond to a number of solicitations 

over a period of time as determined by the department ~n 
accordance with rules, and after adequate written notice to the 
affected person of the intent to remove or suspendr and" 

Renumber: subsequent subsections 

11. Page 10, line 16. 
Following: • (1)" 
Strike: remainder of line 16 and line 17 in their entirety 
Insert: "If" 

SENATE STANDING COMMITTEE REPORT 
STATE ADMINISTRATION HOUSE BILL NO. 493 
March 25, 1983 
Page 2 

12. Page 10, line 19. 
Following: "law" 
Insert: •, the department may apply the remedies provided in 

subsections (2) and (3)" 

13. Page ll. 
Following: line 17 
Insert: "(4) In the event the matter is reviewed by a court, the 

court may epply the same remedies provided in sub~iana t2• 
and (3)." 

14. Page 12, line 5. 
Striker •3o• 
Insert • _ • .,. 

15. Page 12, 11a. 10. 
Strike: "48" 
Insert: •ts• 

16. Page 14, line 12. 
Following: "bids.• 
Insert: "Each bidder has the riqht to be present, either in 

person or by agent, when the bids are opened and has the right 
to examine and inspect all bids.• 

17. Page 14, line 20. 
Strike: •4e• 
Insert~ •lJ• 

18. Page 20. 
Following: line 25 
Insert: •required to be" 

19. Page 21, line 4. 
Following: "credit" 
~nsert: •not to exceed $100,000• 

20. Page 21, line 14. 
Following: •amount" 
Insert: •and type• 

21. Page 21, line 15. 
Strike: "$et in an amount considered" 
Insert: •determined• 

22. Page 21. 
Following: line 18 
Insert: "In determining th~ amount and type of security required 

for each contract, the department shall consider the nature of 
the performance and the need for future protection to the 
state. The department may adopt rules to assist it in making 
this determination and in protecting the state in dealing with 
irrevocable letters of credit." 



SENATE STANDING COMMITTEE REPORT 
ST~TE ~MINISTRATION HOUSE BILL NO. 493 
March 25, 1983 
Page 3 

23. Page 21, line 23. 
strike: "48" 
Insert": "45" 

24. Page 22. 
Following: line 23 
Strike: Sec-tions 25 through 27 in their entirety 
Renumber: subsequent sections 

25. Page 24, line 12. 
Strike: "31" 
Insert: "28" 
Strike: •34• 
Insert: ••Jr• 

26. Page 26, line 16. 
Following: "adopt" 
Strike: remainder of line 

27. Page 27, line 17. 
Strike: "37" 
Insert: "n" 
Strike: "39" 
Insert: •36• 

28. Page 28, line 16. 
strike:. n 40. 
Insert• •37• 
Strike: "46" 
Insert: •U• 

16 through "to• on line 17 

29. Page 29, line 15. 
strike: "but is-not limited to• 

30. Page 29, line 
Following: "i9" 
Strike: remainder 
Insert:. •27• 

23. 

of line 23 through "39" on line 24 

31. Page 30, line 3. 
Strike: "30" through "39" 
Insert: •27• 

32. Page 30, line 12. 
Strike: "director• 
Insert: "department" 

33. Page 31, lines 6, 15, and 21. 
Strike: "director• 
Insert: •department" 

SEN~TE STANDING COMMITTEE REPORT 
STATE ADMINISTRATION ~ HOUSE BILL NO. 493 
March 25, 1983 
Page 4 

34. Page 31, line 24. 
Following; "units." 
Strike: remainder of line 24 through "units." on line 1, page 

32. 

35. Page 32, line 1. 
Strike: "directorR 
Insert: "department" 

36. Page 32, lines 8, 12, 16, 20, 21, and 25. 
Strike: "48" 
Insert: •45" 

37. Page 32, line 19. 
Strike: "40 • 
Insert: •37• 
Strike: "46" 
Insert: •43• 

38. Page 32, line 25. 
Strike: •the" 

39. Page 33, line 1. 
Strike; "of public works" 
Insert: "contracts• 

40. Page 33, line 5. 
Strike: "48" 
Insert: "45" 

41. Page 33. 
Following: line 6 
Strike: section 49 in its entirety 
Insert: •section 46. State printing, binding, and stationery 

work -- resident preference. All printing, binding, and 
stationery work for the state of Montana,. except the Montana 
Code Annotated and certificates of appointment and election to 
office, must be printed in the state of Montana by a 
responsible bidder if his bid does not exceed the lowest bid by 
a nonresident printer hy more than the percentage in 18-1-102." 

42. Paqe 34, line 16. 
strike: •4s• 
Insert: •4!• 

43. Page 35, line 5. 
strike: •4s• 
Insert: •'R'• 
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44. Page 36, lines 10, 13, 16, and 25, 
Strike: "48" 
Insert: "45" 

45. Page 36, lines 10, 14, 17, and 25. 
Strike: "49" 
Insert: "'il'" 

46. Page 39, line .23 and line 25. 
Strike: 11 48" 
Insert: "45" 

47. Page 39, line 25. 
Strike: "49" 
Insert: "46" 

48. Paqe 40, line 3. 
Strike: "49" 
Insert: •46• 

49. Page 40, lines 15 and 17. 
Strike: "47 11 

Insert: "44" 
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STATEMENT OF INTENT 

2 HOUSE BILL lt93 

3 House State Administration CQmmittee 

" 
5 • statement of intent is required for this bill because 

6 it grants rulemaking authority to tne Depart11ent of 

1 Ad111inistration f<>r the purpose of impleaenting the 

a procur~aent procedures established by the bill. The bill Is 

Q ba~ed upon the American Bar Association Model Procure•ent 

10 Cod~ for State and local Govern~ents. The Model Code was 

11 drafted on the concept that it should be a short statute 

1l providing the fundamentals of sound procurement that should 

13 b~ i •l'Pl e•ented by rules consistent with the statutory 

14 fra~~~ork. 

15 It is Intended that the oepart•ent look to the 

16 RP.com~ended ~equlations for the Hodel Proc~rement Code for 

17 State 30d Local Govern~nts adopted by the Aaerlcan Bar 

lA Associ~tion for guidance in adopting rules imp1e~enting the 

lQ provisions of this bill. 

R E F E H E i~ C E 

~I@ 
B I L L 
/Jq';t.. 
sed' 
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HOUSE BILL NO. 't93 

INTRODUCED BY YARDLEY• DOVER 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

A aiLL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LAWS GOVERNING PROCUREMENT OF SUPPLIES AND SERVICES FOR 

STATE AGENCIES; GRANTING RULEHAKING AUTHO~"ITY TO THE 

DEPARTMENT OF ADHINISTRATIUN; A~EHOING SECTIONS 18-4-104, 

13-7-104, 18-7-105, ANO 87-1-209, HCA; AND REPEALING 

SElTlJ~•s 18-lt-101• 18-4-102• le-4-201 THROUGH 1H-'t--Z03, 

18-4-Z11 THROUGH 18-4-214, 18-7-102, 18-7-103, AND 18-7-111 

THRnUGH 1B-7-113t HCA; AND PROVIDING ~--BEt~¥EB--EFFEEff~ 

B~fE EEfEtl~-DA!E~·· 

Sf IT ENACTEO BY THE LEGISLATURE OF THE STATE Of MONTAhA: 

1EW_SE~IlQHa Section 1• Short title. [Sections 1 

throu~h +6 ~~~~]may be cfted as the •Montana Procurement 

Act~. 

J~M-SEtllO~a Section 2. Purpos@• The under-lying 

purposes and policies of fsections 1 through 46 ~ ~] are 

to: 

(1) slmplif~· clarify, and modernize the law governing 

procurement by t'.he stat:e of Montana; 

(21 oermit the continued development of procurement 

pe1ici~s and pr~ctices; 
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(3) make as consistent as possible the procureMent 

Jaws amonQ the various jurisdictions; 

(4) provide for increased public confidence in the 

procedur@S followed In publfc procureMent; 

(5) ensure the fair and equitable treatMent of all 

persons who deal with the procure~nt system of the state; 

(6) provide increased economy in state procurement 

activities and MaXi~ize to the fullest extent pr~cticable 

the purchasing value of public funds of the state; 

(T) foster effective• broad-based competition within 

the free enterprise syste•; and 

(8) provide sate9uards for the maintenance of a 

procurement system of quality 30d integrity. 

SEW-Sftll~a Section 3. 

thr~u~h +6 ~A ~]• unless 

otherwise or a different 

De¥1nitlons. In (sections 1 

the context clearly requires 

aeanlng Is prescribed for a 

~articular section 9 the ¥ollowing definitions apply: 

{l) •Business" means a corporation• partnership, 

individual, sol~ proprietorship. join~-stock coMpany• joint 

venture• or other private legal entity. 

(l) •change order• means a written order 9 signed by an 

authorized department reprt:!sentative, di recti nQ the 

contractor to ~ake ~hanqes which the chanqes clause of the 

con~ract authorizes the deoartment to order without the 

consent of the contractor. 

-2- H5 493 
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(3t "Contract• aeans all tyoes of state aqreeaents, 

regardless of what they may be call~d. for the procurement 

or disposal of supplies or services. 

(~) •Contract modification• ~ans a written alteration 

in specifications• delivery point, rate of delivery, period 

of p~rfor~ance, ~rice, quantity, or other provisions of a 

contract ~ccompllshed by mutual action of the parties to the 

contract. 

(5) •contractor• ~eans a person having a contract with 

a govern•ental body. 

(6) •Data• aeans recorded information, regardless of 

form or characteristic. 

(7) •DepartMent• 

administration. 

Means the depart~tent of 

(8) •Designee" ~eans a duly authorized representative 

of a oerson holding d superior position .. 

(9) •Director• Means the direc~or of the depart•ent of 

administration .. 

(10) •Employee• means an individual ~rawing a salary 

from ~ qovernmental body, whether elected or nott and any 

nonc~pensat.ed individual performing personal services for a 

govern~ental body. 

(11) •Governmental body• means a department~ 

commission, council, board, bureau, committee, institution, 

legislative body 9 aqency, government corporation, or other 
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entity,. instrumentality, or official of the executive, 

legislative, or judicial branch of this state, including the 

board of regents and the ~ontana university system. 

( 12) "Grant" means the furnishinq oy the federal 

govern•ent of assistance, whether financial or otherwise, to 

a person or agency to support a proqram authorized by la~. 

It does not Include an a~ard wnose primary purpose is to 

procure an end oroductt whe~her in the form of supplies or 

services. A contract resulting fro• such an award is not a 

grant but a procureMent contract. 

(13t •Person• aeans any business, individual, union9 

co•mitt.ee, club, other organization9 or group of 

irdividuals. 

(14) "Printinq• aean~ the reproduction of an image fro~ 

a printinq surface generally made by a contact iepre~sion 

that causes a transfer of ink or the reproduction of an 

i•presslon by a photographic process and Includes graphic 

arts, typesettlngy bindlnq, and other operations necessary 

to pr,duce a finished printed produCt• Printinq does not 

include rebinding or repair by a library or an office, 

department, board, or coMmission thereof of books, journals. 

pamphl2ts, magazines, and lfterary articles held as a part 

of Its librarv collection. 

(15) "Procurement" means buying9 purcnasinq, renting, 

leasing• or Gtherwise acquiring any supplies or services. It 
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also includes all functions that pertain to the obtaining of 

any supply or service, including description Qf 

require•ents, sel~ctioo and solicitation of sources, 

preparation and a~ard of contract, and all phases of 

contract administration. 

(16) •Procurement officer• means any person ouly 

authorized to enter into and administer contracts and make 

written determinations with resoec~ thereto. The term also 

inclu~es an authorized re~resentati~e acting within the 

limits of his au~horlty. 

(17) •Purchasinq agency• •eans any governmental body• 

other than the department~ which is authorized by (sections 

through +6 ~ ~~] or its i•ple~nting rules or by way of 

d~leg~tlon from the dir@ctor to enter into contracts. 

(18) •services• means the furnishing of labor, time, or 

effort by a contractor, not involvlnq the delivery of a 

specific end product other than reports which are merely 

inci~ental to the required performance. Toe term does not 

include 

sf'!rvi c.es 

consulting 

1 i sted in 

services 

18-8-103t 

as defined in ta-8-102, those 

employ~ent agreements or 

c~lle~tive bar9ainin9 aqreements, the provi~ion by ~r+yete 

provijers of human services regulated by a state agency. or 

servi~es related to construction contracts. 

(19) •sup~lies• •eans all property except as otherwise 

provid~d by law~ including but not limited to equip~ent9 
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materials. prlntlnq, and comModities. and excluding land or 

any interest in land. 

(20) "Using agency• means any govern•ental body of the 

state which utilizes any supplies or services procured under 

(sections 1 through ~6 !& ~)· 

lfK~IlQma Section 4• Supplementary general 

principles of law applicable-- requirement of good faith. 

(1} Jnless displaced by the particular provisions of 

(sections 1 throu~h ~ ~B S5]t the principles of law and 

equity, Including the Uniform Coamercial Code, the law 

merchant, and law relative to capaeity to eontract, agency. 

fraud, misrepresentation• duress, coercion, mistake• or 

bankruptcy, supplement the provisions of [sections 1 through 

~ ~ ~51• except that writs of mandamus and prohibition 

lssue1 pursuant to Title z1, chapters 26 and 27• may not be 

used as a remedy for violations of [sections 1 tnrough ~6 sa 

~~]. 

(2} rs~ctions 1 through ~6 !A ~5] require all parties 

involv~d in the negotiation, performance, or administration 

of st~te contracts to act in good faith. 

~EW-SE,IlQU. Section 5. Public access to procurement 

information r.ccor ds retention. (1) Procurement 

inforft3tion Is a public writing dOd must be available to the 

publi~ as prvvided In 2-b-102. 

(2) A11 proc•.Jre11ent recarc:ls shall be t"etalned and 
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dispose~ of In accordance with the state reco~ds management 

proqra~. 

(3) Written determinations required oy [sections 1 

throu~h ~6 ~ i~] must be retained in the appropriate 

official contract file of the departaent or tne purchasing 

aqency administering the procure•ent i~ accordance ~ith the 

state records manage•ent prOgraM. 

~fW-SftiiOtta Section 6. General procure•ent authority 

and duties of aepart•ent -- rules. (1) Except as otherwise 

provided in [sections l through ~6 ~ ~i]• the depart~ent 

shall adoot rules, consistent with [sections 1 through +6 28 

~]• ~overnlng the procure•ent and disposal of any and all 

supplies and services to be procured by the state. The 

departMent shall consider and decide matters of policy 

~ithin the provisions of [sections 1 th~ough ~6 !& ~]· The 

department may audit and monitor the i.plementation of its 

~ules ~nd the requi~ements of (sections 1 through~~ ~]· 

(2} Except as otherwise specifically provided by law, 

the department shall, in accordance with its rules: 

fa) procure or supervise the procurement of 

supplies and services needed by the statei AUQ 

all 

(b) sell, trade, or otherwise dispose of surplus 

supplies belonglno to the state•-8ftd 

tet--eseab~~---aftd---Me•n~e+ft---~re~re•s---fe~---~fte 

•nspeet+o"y--~es~+ft~y--eee~~"ee•-end-+ftYeft~e~y-8f-s~pp++es 
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l!i"d-serrie-es. 

( 3 t t..loth i ng contal ned herein shall preclude the state 

from doing its own printinq on its own printinq facilities. 

1fW-SEtllUM• Section 1. Delegation of authority by 

department. Subject to tt\e rules of the department• tt1e 

direc~~r may delegate procure~ent authority to destgnees or 

to anv state department, agency, or offici~l. 

~~~-iEtilO~a Section a. State procurement rules 

delegation -- existing rights. (1) Rules shall be adopted by 

the a~partment in accordance with the applicable provisions 

of Title 2, chapter ~· 

(2) The departaent may not de1eqate its power to adopt 

rules. 

(3) 1\io rule may change a coM&it~entt right• or 

obliqation of the state or of a contractor under a contract 

in existence on the effective date of such rule. 

~fW_Sf,llUUa Section 9. Authority to re~nove or 

suspend from vendors• 1 i st. ( 1) The depart11ent 111ay reg,ove a 

person for cause from consideration for a~ard of contracts. 

The removal may not be for a oeriod of more than 3 years. 

(2) The department •ay suspend a person from 

consideration for award of contracts i~ there is probable 

cause to believe that the person has engaged in activitie~ 

tt"lat ma·f 1 ecd to removal. The suspension lDay not be for a 

perioj exceeding 3 months unless an indict~ent has been 
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issue1 for an offense that would be a cause for removal 

under ~ubsection (3) 9 in which case the suspension •ust• at 

the request of the attorney qeneral. re•ain in effect until 

aftPr the trial of the suspended person. The authority to 

remov~ or suspend must be exercised in accordance with rules 

adopt~d by the departMent. 

(3) The causes for re•ova1 or suspension Include the 

follo~ing: 

tat--ee~+et+on-•e~-eom•+ss+o"-of-e-er!mTfte+-o~~n~e-8~ 

en-+ne+den~-~-ob~e+n+ft~-er-e~~e~~~~ft~-~e-oe~e•n-a-~~~~+e-or 

,~fye~e-een~rfte~-or-~nbeeft~rae~-&P--+n--t~e--~·~~orMenee--of 

~~eh-eontTee~-or-sobcontreet~ 

tbt--eo~+et+o~--n~eer--~~~e--er--~edere•--s~e~•~es-ef 

eebe~•emeft~T--t~f~•--for~e~y.--b~~eeryy--fe+~+f+eet+oft--or 

d@~~~~e~+en--ef-reeo~ds•-~eee~v~~-~to+en-~~&~er~yy-or-~her 

e~~eftS@--+ftd?~s~+n~--e--+ae~--o+--bas+ftess--+n~e9r+~y--wftfeh 

eurr~"t+y.-ser+~~~+y~-end-~~ee~•y-sff@e~s-respons+b+++ty-as 

8-s~et~-eoftt~eetort 

te,--eenv+et+en---ander---stete--or--f~dere+--entt~rus~ 

~~8~at~~-er+s+ft1-0H~-of-the-sHBm+~s+on-oT-o+ds-er-propo7ets~ 

tdfiAl ~iolation of contract p~ovlsions. as set fo~th 

In ~b~~~t+n~--t3ttdtt+t--Aftd--t3tfdtt++t Lll--A~-Lill-Uf 

iUQSECllDb-LllLAl• of a character which is regarded by the 

d~partment to be so serious as to justify ~~moval action: 

(i) deliberate failur~ without qood cause to perform 
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in accordance.with the specifications or within the tiae 

li•it provided in the contract; or 

(ii) a recent record of failure to perfor• or of 

unsatisfactory perfo~mance in accordance with the ter•s of 

one or more contracts, provided that failure to perfors or 

unsatisfactory perforMance caused by acts beyond the control 

of th~ contractor may not be considered to be a basis for 

remov11; and 

tal--fllLURf__rg __ &~fQ~__IQ-A~DE&-Uf-SQLICIIAIID~ 

U~fB_a_ef&lQQ_Qf-Ilef-AS_Qf~~lbf2--al--l~--0£fARIMENI IN 

~~a&O&~~--Mll~-BULfSL-AHQ_AflfB-AOfQUAIE M&lll~Ol~f-ID 

l~f-Afffl:.lfiLeE!!.SQ!LQLliiLllilf!U-.ID...&fi!U~B-SIISeftiU.L-A~ 

tetLtl any other cause the department determines to be 

so S?rfous and compelling as to affect responsibility as a 

state contractor. including removal by another governmental 

entitv for any cause listed in the department•s rules. 

(4) The department shall issue a written decision to 

remov"" or suspend• stating the reasons for tne action taken. 

·A cop1 of the decision must be mailed or otherwise fc.~rni shed 

im~edi~tely to the oerson involved. 

1~a_SftllO~a Section 10. ~emedies prior to and after 

a-war,j. ( 1) fhe-p1'"~tY+~..;.e-~-etf"-~ft.;.'S-~eet:+o,-f!ltt!'+y-wheft@"'W'@"1""-+-t: 

+~-~~erm~"e~-~dm+ft+~~.,.~~+ve+~-e1'"-~~ft-ju~..;.e+ft+-1'"e¥~ew--~~ft~ 

lf a solicitation or award of a contract is in violation of 

l'w£_Ljf_Qff6RI~t~l--~A!--Af~l--lUf _ _&f~f~~--fB~O~lH 

-10- HB 't93 
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SU8SE"llOH~l-AMD-Lll• 

( Z) If ?rior to award it is determined that a 

solicitation or proposed award of a con~ract is in violation 

of la~y the solicitation or proposed a~ard must be: 

{a) canceled; or 

(b) revised to co~ply with the l~w. 

(3) (a) lf after an award it is determined that a 

solicitation or 

and the person 

award of a contracc is In violation of law 

awarded the contract has not acted 

fraudulently or In bad ~alth, the contract May be: 

(i) ratified and affir•ed, provided it is det.ermineo 

that doing su is in the best Interests of the statei or 

(ii) terminated, and the person awarded the contract 

must be compensated for the actual expenses reasonably 

incurred under the contract, plus a reasonable profit, prior 

to the termination. 

(b) If after an award it is determined that a 

solicitation or award of a contract is in violdtion of law 

and the person awarded the contract has acted fraudulently 

or in Cad faitn, the contract may be: 

(i) declared void; or 

(iit ratified and affirmed if such action is in the 

best interests of the state, Hithout prejudice to the 

state's r~ghts to appropriate da•ages. 

LU....,.lM-lliL-mfiiL-I.W;.-HlllliLU-l!.EY:l~ll~ BY A '-llll&h 
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lli~--COURl __ HAX--AeeLY __ lUf-~6HE---RfliEDLES---eBO~EO---~ 

SUDS~Il~S-LZl-~D-Llla 

~EW_S£ti!O~a Section 11. Collection of data 

concerning public 

c~ope~ate with 

statistical data 

procurement. All using dgenc i es sha 11 

preparation of the depart•ent 

concerning the 

in the 

procure11ent, usage, and 

dlspvsition of all supplies and services, and the depart•ent 

may e.nploy trained personnel a'5 necessarv to C3rry out this 

function. All using agencies shall furnish such reoorts as 

t~e deoartment may require concerning usage9 needs• and 

stocks on hand, and the department •ay prescribe forMs to be 

used by the using agencies In requisitioning, ordering, dnd 

reporting of sup~lies and services. 

~~W-S~IlO~. Section 12. Definitions. As used in 

[sections lZ through ~9 il Zl], the follo~ing definitions 

apply: 

(1) •cost-reimburseaent contractw means a contract 

under ~~hich a contractor is rei~a:Dursed for costs which are 

allow~ble and allocable in accordance with the contract 

tPr~s and the provisions of [sections 1 through ~6 28 22J• 

and a fee. if any. 

(l) •established catalog price• means tne price 

included in a catalog• price 11stt schedule, or other for~ 

t~at: 

(a) is regularly ~~naintalned by a manufacturer or 
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contr;,c tor; 

(b) is either published or otherwise available for 

inspection by customers; and 

(cJ states prices at which sales are currently or were 

last ~aade to a significant number of any category of buyers 

or buyers constituting the general buying public for the 

supplies or ~ervices involved. 

(.:1) Ntnvitation for bids• JnPans all documents., -.hether 

attacM=d or incorporated by reference, utilizea for 

soliciting bids. 

(4) •Purchase d&scrlption• ~ans the words useu in a 

sol lei tat ion to describe the supplies or services to be 

purch3sed and includes spectfications attached to or made a 

part ~f the solicitation. 

( 5) •Request for proposal s• nteans all docu11ents, 

whether attached or incorporated by ~eference, utilized for 

5n1icitinq proposals. 

(b) "Responsible bidder or offeror• me3ns a person who 

has tne capability in all respects to perforM fully thB 

cont~~ct requirements and the integrity and reliability 

which ~ill a~sure good faith performance. 

t 1) "ResponsIve bidder• aeans a person ~ho 

SUb~t~itted a bid which confor11s in all m3teria1 respects 

the i~vitation for bids. 

has 

to 

~i;.if_SfC.llDf:h. section 13. Methods of source select-ion. 
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Unless otherwise authorized by law, all state contracts for 

supplies and services must be awarded by competitl~e sealed 

biddi~g, pursuant to [section l~l• except as provided in 

le-~-104; Title lR, chapter 5; Title 18, chapter 8; and 

[sections 15 through 17]. Supplies or services offe~ed for 

sale, lP.ase, or rental by public utilities are exe•pt f~orn 

this requirement if the prices of the supplies o~ services 

are r~gulated by the public service comaisslon or other 

govern~ental authority. 

~f~-SftilO~a Section 14· Competitive sealed bidding. 

(1) An invitution for bids ~us~ be issued and •ust Include a 

purc~ase description and conditions applicable to the 

proctJ,.<!mE!nt. 

(2) Adequate pub1ic notice of the invitation for bids 

must be giYen a reasonable tiBe ?rior to the date set forth 

therein for the op~nlng of bids, in accordance with rules 

adopt~d by the depart~ent. Notice may include publication in 

a newspaper of general circulation dt a reasonable time 

?rior to bid opening. 

(3) Bids must be opened publicly in the presence of 

one or more witnesses at the tilfte and place designated in 

th~ i ov i tat ion for b l ds. fA!Jl_ll.lJliUiiLtlALitl~-B.lklil.-liLJl.l:; 

£&~S~~I1-flltlEB_l~-eEB~D~QB_Bl_~f~l1--~t1E~-LtlE-~--Aaf 

DfEBED--A~D--t1AS __ ltlE-BIGt1I-IO-~XA~f-A~D-l~~_ALL-aLD~ 

Th~ '=~'llount of >?ach bid and such ottl~r relevant information 

-H- HB 493 



2 

3 

4 

5 

6 

7 

6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

zo 

21 

zz 
23 

24 

25. 

HB 0493/03 

as m3y oe specified by rule, togeth~r with the name of each 

bidder, must be recorded. The record must be open to public 

insp~ctlon. After the time of award, all bids and bid 

docum?nts must be open to public inspection in accordance 

with tne provisions of 2-6-102. 

t~J ~Ids •ust be unconditionally accepted without 

alteration or correction, except as authorized in [sections 

1 thr~ugh •o t1 ~]. 8ids must be evaluated based on the 

requirements set forth In the invitation for bidst which may 

include criteria to determine acceptability, such as 

inspection, testing, quality, work•anship, delivery, and 

suitability for a particular purpose. Those criteria that 

will affect the bid price and be considered ln evaluation 

for a•ard must be objectively •easurable, such as discounts. 

transportation costs, and total or life-cycle costs. The 

Invitation for bids shall set forth the evaluation criteria 

to be ~sed. Only criteria set forth in the invitation for 

bids nay be used in bid evaluation. 

(5) Correction or withdrawal 

erroneous bias. before or after award, 

of inadvertently 

or cancellation of 

awards or contracts based on such biO mistakes may be 

p•rmitted in accordance with rules adopted ~y the 

department. After bid opening no changes in bid prices or 

other pr.ovisions of.bids orejudiclal to the interest of th'=!: 

state or fair coapetitlon may be per•itted. Except as 
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other~ise provided by rule, all d~cisions to permiL thE 

correction or withdrawal of Oids or to cancel awards or 

contr~cts based on bid mistakes must be supported by a 

writt~n dater~ination made by the d~part•Pnt. 

(~) Th& contract must be a~arded with reasonable 

promptness by written notice to the lowest responsible dnd 

r~sponsivP Vidder ~hos~ bid meets the requirements and 

criteria set forth in the invitation for bids• including tne 

preferences established by Title l8y chapter 1• part 1. If 

all bids exceed available funds as certifiAO by the 

approorinte fiscal officer and the low responsive and 

responsible 

the director 

authorized, 

bid does not exceed such funds by more than 5~, 

or the head of a purchasing agency is 

in situations where t ilne or economic 

cons.Herations preclude resol icitation of a reduced scope. 

to n""gotiate an adjustment of the bio pri-ce, includinq 

chang~s in the bid require1n~ntst with the lo!JII respons.ive and 

respon~ible bidder In order to bring the bid witnin the 

amount of aYailable funds. 

(7) When it is considered impractical to initidlly 

preoar~ a purchase descriotion to support an award based on 

price, an invitation for bids •a1 be issued requesting the 

submission of unpriced offers• to be followed by an 

invitation for bids limited to those bidders whose offers 

have b~en qualified under the criteria set forth In the 
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first solicitation. 

~~~-SftllQUs Section 15. Competitive sealed 

propos~ls. (1) When9 under rules adopted by the department, 

the director, the h~ad of a purchasinq agency, or a designee 

of either officer above the level of the procurement officer 

detPrllftines in writing that the use of co;npetitive sealed 

oiddirg is either not practicable or nat advantageous to th~ 

state, a contract ~ay be entered into by co•petitive sealed 

prooosals. The department ~ay provide by rule that it is 

eith~r not practicable or not advantaqeous to the state 

orocu,-e specified types of supplies and services 

co~oetitive s~aled bidding. 

12) Proposals must be solicited throuqh a request 

prooosals. 

(3) AdeQuate public notice of the request 

to 

by 

for 

for 

proposals must be given in the same manner as provided in 

ts~cti:Jrl 14(2}]• 

(tw-) Prooosals must be openet1 so as to avoid clisclosiJre 

o~ con~ents to competing offerors during th~ process of 

ne'j~ti-Jtion. A reqister of proposals must be prepared in 

accord~ncP ~l~h rules adopted by the oepartment ~nd Must be 

open f~r oublic inspection after contract award. 

{~) The r~quest for prooosa1s must state the relati~e 

i~por~~nc~ of ~rice and other ~valuation factors. 

f&) As orQvfdP.d in the request for proposals and under 
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rules adopted by the department• discussions may be 

conducted with responsible offerors who subMit apparently 

respor.sive prooosals for the purpose of c1arification 9 to 

assure full understanding of and responsiveness to the 

solicitation requirements. Offerors mus~ be accorded fair 

and equal treatment with resoect to any opportunity for 

discussion and revision of pr~posalst and such revisions may 

be permi~ted• after subMissions and prior to award• for the 

purpo~.e of obtainino best and fln~l offer$. ln conducting 

discussions• there may be no disclosure of any infor~ation 

deriv~d fro• proposals submitted by competing afferors. The 

department may require the sub•ission of cost or p~icing 

data in connection with an award under this section. 

(7) The award must be made to the responsible offeror 

whos~ proposal is determine~ in writing to be the most 

ad~antageous to the state9 takin~ into consideration price• 

including the ~reference in lB-l-102 9 and the evaluation 

factors set forth in the request for proposals. No other 

f~ctors or crit~ria ~ay be used in the evaluation. The 

contr~ct file shall contain the basis on which the awa~d is 

made. 

~~~-~tllQ~. Section 16• Small purchases. Any 

procurement n~t exceeding the amount established by rule may 

0~> mr:tde j n dC.C:Ordance With S·'!lall purCh<':ISe procedures 

establ i~hed by th~ department. Procurement requirements may 
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not ~e artificially divided so as to constitute a small 

purch~se under this section. 

~fW_SEtllOHa Section 17• Sole source procurement• A 

contract •ay be awarded for a supply or servtce ite• without 

co•petition when. under rules adopted by the depart•ent. the 

director. the head of a purchasing agency, or a designee of 

either officer above the level of the procurement officer 

determines in writing that there is only one source for the 

required supply or service ite•• The department ~ay r~quire 

the su~eission of cost or pricing data tn connection with an 

award under this section. 

~fW-SftiiO~a Section 18. Cancellation of Invitations 

for bids or requests for proposals. An Invitation for bids, 

a request for proposals, or other soli~itation may be 

canceled or any or all bids or proposals may be rejected in 

whole or in part9 as •ay be specified in the solicitation. 

when it Is in the best Interests of the state. The reasons 

therefvr must be made part of the contract tile. 

~~H-SE&Il~a Section 19. Nonresponsibility of bidders 

and offerors nondisclosure. (lt A written deter~ination 

of nonresponsibility of a bidder or offeror must be made in 

accordance -ith rules adopted by the department. The 

unreas~nable failure of a bidder or offeror to proaptly 

supply information in connection with an Inquiry with 

resoect. ~t·o responsibi 1 i ty may be grounds for a determinatIon 
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o~ no,responslbility with respect to sucn bidder or offP.ror. 

(l) Infonnation fu·rnished oy a bidder or offeror 

pursuant to this section may not be disclosed outside of the 

department or the purchasing agenc1 without prior written 

conse~t by the bidder or offeror. 

~CW_SftiLD«a Sectton 20. Prequalification of 

suppJ;ers. Prospective suppliers may be prequalified for 

particular types of supplies and services• Solicitation 

~aili~j lists of potential contractors must include but not 

b~ limited to such prequalified sup~liers. 

~~W-SftilO~& Section 21. Types of contracts. Subject 

to the limitations of this section, any type of contract 

that ~ill pro~ote the best interests of the state may oe 

used, except that the use of a cost-plus-percentage-of-cost 

contr~ct Is prohibited. A cost-reimburse•ent contract may ne 

used ~nly wh~n a determination Is aade in writing that su'h 

contr3ct is likely to be less costly to the state than any 

other type or that it is impracticaole to obtain the 

supplies or services required except under such a contract• 

l~W-SftiLU~a Section zz. Approval of accountin9 

syste•• Except with respect to firm fixed-price contracts. 

no contract type May be used unless it has been determined 

in writing by the department that: 

(1) the proposed contractor•s accounting system will 

permit ti~ely development of all necessary cost data In the 
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form ~equired by the specific contract type contemplated; 

and 

(l' the proposed contractor•s accounting syste• is 

adequ~te to allocate costs in accordance Nith generally 

accepted accounting principles. 

~fW_iftil~Ua Section 23. Contract perfonnance 

security. (1) For state contracts for the procurement of 

supplies and services• the departaent may in its discretion 

require the filing of security to guarantee the faithful 

performi!lnce of the contract and the pay•ent of all laborers. 

supoliersw ~aterialmen. mechanicsw and subcontractors. 

{2) If contract performance security is required under 

subsection (1)• the following types of security may be 

&f~~ED-lD_af deposited with the state: 

Ca) a good and sufficient bond with a licensed surety 

company as surety; 

(o) an irrevocable letter ot credit O..lll--I.O._~M..f.fll 

1lUQ1 QQQ in accordance with the provisions of Title 30t 

c~apt~r s. part 1; 

(c) lawful money of the United States; 

Cdl a cashier's check, certified check• bank money 

ord~rt or bank draft, drawn or Issued by any banking 

corporation incorporated under the laws of Montana or by a 

b~nking ~ssociation located in Hontanai or 

(a) certificates of deposit or money market 
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certificates issued by any bank or savings and 

association licensed to do busines·s in Montana. 

loan 

(3) The amount lMD--IYef of the security •entioned 

above ~ust be ~e~-~ft-eft-a.oe~-eons+der~ Uflf&B~£n by the 

depart~ent to be sufficient to cover the risk involved to 

the statet except that the sa•e shall not be less than 25% 

of the total contract price, and must be payable to the 

state ~f Montana. lU-Dfi~~~-lUE _ _A~U~l-_AUP IXPf DE 

iftUSLII--REPUlBED--COR_-fA'~-L~l&ALX&-LUE-aEeA~Nl SHALL 

~U~ilQf&_l~f-S&IU&E.Jl.E_!ijf_-ffRfDRH&6LE--A~~E--~D--EO& 

EUlURf __ eJ!OlEtll~--ID--IUE--~lALfa-IHE-llffAa!H~ M+Y +QPPT 

BULES-IU-&S~lii-li--lB--~&~~--lHIS--OfiE&~l~llD~&6p__lb 

eJ!olEt I I~li--ltll<..ilAIE-lb.Jl.EAUUii_ljllll_llllLElW~&.IILE-LElllllL.PE 

tRfDlla Any contract security requirements must be included 

In the Invitations for bids or requests for proposals. 

(~) The provisions of Title 18• chapter lt parts 2 and 

3. do not apply to procure•ents under [sec~ions 1 through~ 

~a ~~1· 

M~W-SEtilDHa Section 2~. Contracts terms• 

e~ten~ions, and time limits. (1) Unless otherwise provided 

oy la~, no contruct, lease, or rental aqreement for suppli~s 

or sarvices may be ~ade for a lon]er period than 3 years; 

ho~ever9 the depart•ent ~ay contract for the lease or 

purch~se of telecommunications equipment and systems and 

data ~rocessing e1uipment for a oeriod not to exceed 10 
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years. A contract. lease, or rental agreeaent may be 

extended or renewed. notwithstanding the time limits stated 

in this section, if ~he terms of the extension or renewal. 

if any, are included in the solicitation and funds are 

available for the first fiscal period at the time of the 

performance obligations for agreenent. Payment and 

succeeding fiscal periods are subject to the availability 

and appropriation of funds therefor. 

(ZJ Prior to the extension or renewal of 3 contract, 

it •ust be deter~ined in writing that: 

(a) estiMated require•ents cover the period of the 

contract and are reasonably firm and continuing; and 

(b) the contract will serve the best interests of the 

state by encouraging effective competition or otherMise 

promoting economies in state procurement. 

(3) When funds are n~ appropriated or otherNise 

available to support continuation of performance 

made 

in a 

subse~uent fiscal period, the contract MUSt be canceled. 

t~t!f:fi=t=~fW:Hft:St~il~~i:!~a&t 

~eee+e~~~---~eft~~~~e~+en-w~th-~fte-~e~+~~etore•--Befere 

enter+n~-+ftto-&-een~Pecty-~P.a~ey--or--~en~e~--&~reeaent--ror 

~UIJ!IIft++es--or--serv+ees---fer-e-poer+od-:t-e,.,,e.--then-!-yeers-&~d 

+nYOt~~n~-ewpen~+~ureS'-e~eeee+ft§-*r§y896y-~fte-eeps~~~~t--or 

f~s--de~T,nee--~het._+n~era-end-eons~~~-N+~~-the-+eg+,+et~re 

+f-tfow!-_:t-e~'S'+atur•-+s-+n-s-es$+on-o.a-t:M--l-e-t+-sf-at+•e--f+nenee 
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eomM+~~~e-+~-the-te~+~~&tare-+~-n~t-tn-~e~~+e~w 

~~W-SEEf+S~w--Seet+on-~6•--R+~h~-~o-+n~pect-p~an~w--~he 

~+e~~--mayy--8~--ree~oneb+e--~tMe§y--+n~pe~~-~~e-pa~~-8~-t~~ 

p+en~-or--p+ece--e~--e~s+ne~~--o~--e--eon~~a~~or---Gr---eny 

~~be~tree~or--~hftt--+s--re+eted--~o--~fte-~~~~ormenee-e~-eny 

eon~r~e~-8werded-or-~o-be-awerded-by-the-stete• 

~ew-~re~+6Nw--Seet+Oft-?~·--F+~ettty-o~--deter•+n,~Tons• 

~he--rle~erm+net+on~--re~Ht~ed--bT--t~eet+ons--+~t~t•--*5tttY 

~~t~tF-~~y--~ey--~9.--~~y--~~.--ane--e~~ti--ere--F+fte+--end 

eonelus+we--an+ess--~hey--ere--e+ear+y-er~~e~s.-arb+trcryy 

ee~r+eto~sy-or-eontrary-to-~dWw 

~~-SEtil~~ Section 25• Reporting of anticompetitive 

practices. If for any reason collusion or other 

anticompetitive pr~ctices are suspected among any bidders or 

offerors, a notice of the relevant facts shall be 

transmitted to the ~ttorney general by the department. 

~t~_SftllC~• Section l6. Retention of procureeent 

records. All procurement records must be retained, managea, 

and disposed of in accordance with Title 29 chapter 6. 

~EH-Sfk!lO~a Section 21. Records of sole source 

proc~re~ents. (1) The department shall maintain or shall 

require the head of a purchasing agency to maintain a record 

llstin~ all con~racts ~ade under [section 17] for a minimum 

of 4 ¥ears. The record must contain: 

(a) each contractor•s name; 
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{b) the amount and type of each cont~act; and 

(c) a listing of the supplies or services procured 

under each contract. 

( Z I The record •ust be available for publ lc 

inspectfon. 

l~~-S~. Section ze. Definition. As used In 

[sections ~9 2l za through 53 1! ~1· •specification• •eans 

any description of the physical or functional 

characteristics or of the nature of a supply or service. It 

•ay iAclude a description of any requireaent for Inspecting, 

testing, or preparing a supply or service for delivery. 

~E~~kllQ~a Section Z9o Duties of the depart~nt 

rules. (lJ The department shall adopt rules governing the 

prepar~tion, •aintenance 9 and content of specifications for 

supplies and services required by the state. 

(2) The depart.ent shall prepare, Issue, revise, 

•aintain, and ~onitor the use of specifications for supplies 

and se~vices required by the state. 

~f» SE,IIQMa Section ~o. Using agencies• advice. The 

director •ay obtain expert advice and assistance fro• 

per~onnel of using agencies in the development of 

specifications and may delegate in writing to a using agency 

the authority to prepare and utilize Its own specifications. 

~EW-~~~~ Section 31. Competition. All 

specifications shall promote overall econo•y for the 
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purposes intended and ~ncourage c~petitlon in satisfying 

the state•s needs and •ay not be unduly restrictive. 

~EW-SE£Il~ Section 32. Contract clauses 

rules. (1) The departMent May adopt rules per•itting or 

requiring the inclusion of clauses providing ~or adjust.ants 

in prices, time of perfor•ance, or other appropriate 

contract provisions relating to the following subjects: 

(a) the unilateral right of the state to order In 

~rltl~q: 

(i} changes in the work within the scope of the 

contract; and 

(II) te8porary work stoppage or delay of perfor.ance; 

and 

(b) variations occur~inq between esti•ated quantities 

of wo~K in a contract and actual quantities. 

(2) Adjustaents in p~ice pursuant to clauses 

established under subsection Cl) •ust be coeputed in one or 

.ore of the following ways: 

(a) by aQreeMent on a fixed price adjust•ent before 

co.-encement of the pertinent perforMance or as soon 

thereafter as practicable; 

(b) by unit prices specified in the contract or 

subsequently agreed upon' 

(c) by the costs attributable to the events or 

situations under such clauses with adjustment of profjt or 
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fee• all as specified in the contrac~ or subsequently agreed 

upon; 

(d) in such other •anner as the contracting parties 

.ay mutually agree; or 

(e) In the absenee o~ agree.ent by the parties. by a 

unilateral deter•i-natlon by the state of the costs 

attributable to the· events or situations under sueh clauses 

with adjust .. nt of profit or fee. all as ca.puted by the 

state Jn accordance with applicable sections of the rules 

adopted under [section ~ ~ ~J• 

( 3) The depart-nt ..,y adopt 

11al'ted""-1oo rules perMitting or requiring the InclUSion In 

state contracts of clauses providing for 

reaedles and relating to the following subjects: 

·c a) 1i qui dated d-ages. as approprIate; 

appropriate 

(b) specified e.cuses for delay or nonperforaance; 

(c) teralnatlon of the contract for default; and 

(d) ter•lnation of the contract, in whole or ·in part• 

'for the convenience of the state. 

(4}' The director or the head of a purchasing agency 

•ay vary the clauses established by the departMent under 

subsections (11 and (3) ~or Inclusion In any particular 

state contract. Any variations aust be supported by a 

written deteraination that states the c I rcuastances 

justl~ying such variation. Notice of any aateriat wariation 
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.ust be stated in the invitation for bids or request for 

proposals. 

~~W-SfkilU~a Section 33o Cost principles rules. 

The depart.ant shall adopt rules setting forth cost 

~rinciples which must be used to determine the allo~ability 

of incurred costs for the purpose of rei~bursing costs under 

contract provisions that provide for the reiMburse.ant of 

costs. However9 if a written determination is approved at a 

level above the proeurewent officer. such cost principles 

may b~ modified by contract. 

~EW_S£~U~ Section 34• Definitions. AS used in 

[sections 36 ~i ~ through 3& ~ ~]• the following 

definitions apply: 

(lJ •supplies• aeans supplies owned by the state. 

(2, •surplus supplies• Means any supplies having a 

~e•aining useful life but that are no longer required by the 

using agency in possession of theM. This includes obsolete 

supplies 9 scrap mdterJals, and supplies that have completed 

their useful life cycle. 

~-SEtilQH~ Section 35· Supply aanageaent rules. (1) 

The depart~nt shall adopt rules governing: 

(a) the Management of supplies during their entire 

life cycle; 

(b) the sa1e9 lease. or disposal of su~plus supplies 

by public auction, co~petitive sealed bidding, or other 

-za- HB 493 



1 

2 

3 

4 

' 
6 

1 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1" 

19 

20 

21 

22 

23 

24 

25 

HB 0493/03 

appro~riate method designated by rule; 

(c) transfer of surolus supplies. 

(2) No e~loyee of the owninq 

directly involved Mith the disposal .ay 

sold by his agency. 

or disposing agency 

purchase sup~lies 

~fW_Sf~l~~- Section 36. Allocation of proceeds. 

ProceeJs from the sale. lease, or disposal of surplus 

supplies must be allocated as provided by 18-6-lOlt less a 

rea~o~3ble handling fee. 

~~~-S~tllUU& Section 37. 

[sections ~9 ~· ll through 

definitions apply: 

Definitions. As 

the 

(1) •Cooperative 

conducteo hy or on 

procurement unit. 

45 

purchasing .. 

behalf of 

~ !IJJ• 

Means 

more than 

used in 

following 

procureaent 

one public 

(ZJ •Local public procurement unit• .aans a county• 

citv• to•n• o~ other subdivision of the state or a public 

agency of any such subdivisioni public authorityi 

educat: i onal, health• or other institution; to the extent 

pro~id~d by law, any otner entity that expenos public funds 

for t~1e procur'E!.'ment of supplies and seryicesi and any 

nonprofit corporation operating a charitable hospital. 

(3) "Public procurement unit" mAans a local or state 

public procureMent unit of this or any other stdte, 

including an agP.ncy of the United States. 

-29- HB 493 

1 

2 

3 

" 
~ 

6 

7 

a 

9 

10 

11 

12 

13 

1'> 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0493/03 

(~) •state public procurement unit• ~ans a state 

depart~ent. agencyy or official that- expends public funds 

for the procurement of supplies and services. 

~~W-Sft1lO~a Section ~a. 'ooperative purchasing 

authorized. The departeent may participate in• sponsor. 

conduct, or administer a cooperative purchasing agree.ent 

for the procurement of any supplie~ or services with one or 

more public procurement units in accordance ~ith an 

aqree~ent entered into between the participants. Such 

cooperative purcha~lng may include ed~--+~--fte~--++~~ee--~e 

joint or multi-party contracts between public procure~nt 

units dnd open-ended state public procure~nt unit contracts 

that ~remade available to local public procurement units. 

~~~-SftllQ~a Section 39. Sale, acquisition, or use of 

supplies by a public procureMent unit. The department •ay 

sell to7 acquire from. or use any supplies belonging to 

another public procu re111ent unit independent of the 

requirements of [sections 12 through ~9 3B aftd-~6 2i-~ft~ea~h 

~e ~! ~Il· 

~EW_Sf~IlO~a S@ctlon 40. Cooperative use of supplies 

or ~~rvices. The department may entPr into an agreement 9 

indepe~dent of the requirements of [sections lZ through ~9 

~e ~ft~--~o 31 ~h~~tt~h--~~ ij Zl]• witil any other public 

procur~~ent unit for the cooperatiye use of supplies o~ 

services under tne te~m~ agreed upon between the oarti~s. 

-30- HB 493 



l 

2 

3 

" 
5 

& 

7 

8 

9 

10 

ll 

12 

13 

l"t 

15 

16 

H 

18 

19 

20 

21 

2l 

23 

2ft 

Z5 

HB 0493/03 

~fH_S~tila~. Section 41. Joint use of facilities. ThP. 

departMent may enter into agreements for the CQmmon use or 

lease of warehousing facilities. capit31 equipment~ and 

o-ther facilIties with another public procurement unit under 

~he tgrms agreed upon between the parties. 

~~~-ifkllOU. Section 42. Information and serv;ces 

fees. (1) Upon request, the d+ree~~r Uffl&lafUI •av make 

av~il~ble to public orocure~nt units certain services. 

including hut not 11•-ited to the following: 

(a) standard forms; 

(b) printed manuals·; 

(c) product specifications and standards; 

(d) quality assurance testing services and methods; 

(e) qualified products lists; 

(fl source inform~tion; 

(g) coa.on use com.odities listinqs; 

(h} supplier prequalification inforMati-on; 

(il supplier performance ratings; 

(jJ debarred and suspended bidders listsi 

(k) for•s for invitations for bids, requests for 

proposals .. instructions to bidders, general contract 

provisions, and other contract foras; 

(1 t contracts or published su•111aries thereof, 

including price and time of delivery information; and 

~(til'' cooperative purchasf11g. 
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(?.) The state, through the di-ree~of' DffA&IHf.Hl• ll'lay 

provirle technical serYice~, including but no~ limited to the 

following: 

(a) development of product specifications; 

(b) develop~ent of quality assurance test ~ethodst 

including receiving, inspection, and acceptance procedures; 

(C) use of product testinq and inspection facilities; 

and 

(d) use of per~onnel trainin9 programs. 

(3J The d+~e~e" Qf!ABI~fBI eay en~er into contractual 

arraoqements and publish a schedule of fees for the services 

provided under subsections (1) and (l). Such fees may be 

~sed by the dep3rtment to offset costs incurred in providinq 

such ~ervices. 

~EW-£f~I1Qti~ Section 43. ReView of proc:~o~rement 

requirements. To the extent possible, _the d...,.ee't'er 

QffA&I~E~I •ay collect information concerninq the type, 

cost, quality, and quantity of co11monly use·d supplies or 

servic~s belnq procured or used oy state public procureaent 

units. ~fte--d+~eeear-Mey-A~•o-eo++~~-~eeft-+ft~r•et+eft-~~o• 

+oee+-~ab++e~reear..en~-an+~s. The d+reetor Ufea&XefKI may 

rRake available all such inforMation to any public 

procu~ement unit upon request. 

~~H-Sf~lQ~& Section ~-.. Application. Ill txcept as 

pnwided in [sect-ion 24]. whic:h applies retroac.t.ively to 
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t~leco~munications equip~nt and syste•s and data processing 

&Q~ip~ent acquired under existing contracts, leases. or 

rent:al agreements. and subject to the terms of such 

a~ree~ents. [sections 1 through ~6 ~ ~] apply only to 

contracts solicited or entered into after ~anuary 19 1984, 

unles~ the parties agree to its application to a contract 

solicited or entered into prior to January 1, 1984. 

(2' [Sections 1 thr~uqh ~6 ~~~]apply to expenditure 

of public funds Irrespective of their source, including 

feder~l assistance eoqey, by this state actinq through a 

qover,~ental body, as defined in [section 3]9 under any 

contracti but [sections 1 through ~6 ~~ ~] do not apply to 

either grants or contracts between the state and Jts 

political subdivisions or other govern~nts9 except as 

provided in [sections ~9 ~ l1 through ~S ~a 11]• [Sections 

1 thr~ugh ~6 ~i 2~1 also apply to the disposal of state 

supplies. Nothln~ in [sections 1 through •e 28 ~]or in 

rules adopted thereunder prevents any governmental body or 

polltlcdl subdivision from complying with the terms and 

conditions of anv grant. gift~ bequest, or cooperative 

acre'!F"ent. 

(3) (Sections 1 through ~6 21 ~~]do not apply to ~h~ 

construction of-~D~~~-w~~ks CU~&AtlS• 

I~f&~-l~-6-~fW-atA-ifLilO~-lHA!_&~AD~L 

Se<tion 45- Local government adoption of procurement 
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provisions. A political subdivision or school district ~ay 

adopt any or all parts of [sections 1 through ~& ~] and the 

accomp~nying rules promulgated by the depart•ent. 

~EW-5Eeff9N•--Seet+oft-~9•--Perfo~Meftee-w+~~Tn-s~e~e--e~ 

~uh+~---pPift~+"~·---bfnd+n~y---and---s~~+one~y---"o~~----

ewee~+en~Y--ttt-E•eep~-.,-preY+ded-+n-sdbsee~+ens--~t--end 

t~t.--~~~--p~+n~+n~y--~+nd+n~y--end--~tet+ene~y-werk-Fe~-~~ 

~~e~~~-Mentene-mu~~-be-~e~er.ed--w+tft+ft--~~e--sta~.--~~l 

+nv+~t+oft~-~or-b~d~y-~e~~e~~s-fer-pP~esa~~y-e~d-con~reet~ 

~er-3~cft-werk-•~s~-~e-stT~d+e~e. 

f~t--~he-werk-Pe~epred-~e--+n--s.asee~+on--tit--•ey--be 

per~~~@e-e~~de-~he-s~e~e-+•-+t-+s-es~a~~+shed-that• 

t~t--~~e-werk-eenno~-be-~er~or.ed-"+th+n-~he-s~e+e• 

t~t--tfte--~ewes~--pr+ee--For--w~+eft--+he--work--een--be 

preedreft-w+~h+ft-the-sta~e-eweeeds--the--eher~e--asaa~~y--end 

eu~emer~+y-~ede-~~-~~~a~e-~"d~v•~~~~-aftd-eo~ora~~efts-~e~ 

werk-ef-s+m++er-eh~raeter-8~d-q~e++~~-e~ 

tet--e~+--e+d~--o~--prepese+s--for-the-werk-or-a"y-par~ 

thereof-ere-ewee~~~e-e~d-ne~-~ee~e"a&~y-eom~e-•~+V@• 

t3t--Ne-~eyme"~-msy-he-Mede-hy-~~e-sta~e-~er--~~+"~+n9T 

~+"~~nqy--or--stet+onery-work-~ft+e~~-*he-Me~k-+~-d~fte-wit"+" 

t~e-~~ete-or-+s-e~thor+red-te--be--do~e--odt~+ee--~~e--~tftte 

p~r~~~n~-to-sabse~t+on-tit• 

t~t--~~t-eentrects-~er-Mork-~e-he-~er+e~•~ft-o~s+ee-th~ 

~te~~--~~der--s~hseet+en--t~t-m~~t-re~a+re-that-sae~-w~rk-be 
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per-forlfted-ttnde.r-eof'!el+~_.f;Oft'!t-wft1-etot--'!tt:te~-t:ett.ot+e++y.--eortfi.&rl'll--'to 

~he--~ew'!t--ef-~h+•-~~ete-re~e~a+n,-eond+t+ofts-~-eM~~ey•eftty 

"e~~'!t--o~--•ehery--end--m+n+•a•--"eqesw--¥+e+ee~on--ef---~.,e 

proyTs+ons--of--t"is-a•hsee~ien-+s-ee~se-•&#-eeftee+~a~+oft-of 

'M'!e-co"~ra~• 

t5t--~he-,utb++eaf!+ett-ef-'ttte-Monte"e-6ode-•"""'ta-if!e-dy--as 

prowT~e~-+~-t-*~-~e~~~h~o~~~-l-4t-~Q~y-es-e•e~dedy-?s-e•e•p~ 

froM-t:he-req_~r.eaeA•a-o*'-'t-ft+'!t-see~+eftY 

I~f~~A-~fW-~6-~tilQ~-IHAI-&fADil 

Section 46. State printing, binding, and stationery 

work-- resident preference. All printing, bindinq, and 

stationery work for the stat~ of Montana. except the Montana 

Code Annotated and ce_rt If icates of appo I ntntent and el-ection 

to office, oust be printed In the state of Montana by a 

responsible bidder if hi~ bid does not eKceed the lowest bid 

by a nonresident p~inter by more than the percentage in 

19-1-1 oz. 

Section 47. Section 18-4-104t MCAt is aMended to read: 

"lB-4-104. Purchases eKe•pt from general require•ents. 

(1) Fresh fruits and vegetables (other than potatoes) shall 

not be Included in the supplies to be purchased as provided 

in ~~+~--ehe~~er (&~Lao& __ l __ tQLD~~6:=%a ~~· The 

departaent may ~llow a state aqen~y or institution to 

purcha_~.- fresh frui-ts and vege,tables. Ari itemized account 

shal.l ,.bt;:!:. ttept of.· t'hese purcttase.s and th~ ac;count shall be 
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furni~ned to the department• 

(2) Like~ise, when im•ediate delivery of articles or 

performance of service is required by the public exigencies, 

the articles or service so required may be procured by open 

purchase or contract at the place and in the manner in which 

the a_rticles .are usually bought and sold or the services 

engaged between individuals but under the direction of the 

deoart:went • 

(3) The department of ad•lnistration may exeaot the 

department of Institutions from the provisions of ,.~~-e-o~ 

th+s-ena~~er l~&~tiADA-1-~bL~ab-~ie ~ for the purchase 

of suitable clothing by t"e department of institutions for 

residents of its institutions and community-based progra•s• 

(~) As used in this sectton. •suitable clothingu means 

styled• seasonable clothing, which will allow the resident 

~o ~ake a normal appearance in the co~nity.• 

Section 48. Section 18-7-104, MCA• is amended to read: 

'"18-7-104. Union label. All printing for which the 

state of ~ontana is chargeable shall bear the J,abel of the 

branc, of the international typographical unlont the allied 

printing trades councfl, or the amalyamated lithographers of 

A•erica of the locality in Nhich It is printed, except under 

the following conditions. Printing flr~s not having the use 

of the labels and who are desirous of presenting bids for 

printi n~ as~ enumer--ated above- shall be required to establ,. s.-n 
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consijeration as a responsible bidder as follows: 

(1) As a condition to consideration as a responsible 

bidder, printing concerns •ust file with the secretary of 

state a sworn state•ent to the effect that e•ployees in the 

e~ploy of the concern which is to produce such printing are 

recei~ing the prevailing wage rate and are working under 

conditions prevalent In the locality In which the work is 

produced. 

(2) ~henever a collective bargaining agreement is in 

effect between an e•ployer and e•ployees who are represented 

by a responsible organization which Is in no way influenced 

or c~trolled by the management• such agree•ent and its 

provisions shall be construed as conditions prevalent in 

said locality and shall be ~he Minl•um requirement for being 

adjudged a responsible bidder under i&-~ie~ ~~ti~~ 

tbCRUgb-~!D !~Js-L~in~=~ ~Js or 18-1-10~. 

(3) Printinq firms having the use of the union labels 

as set forth above shall be dee~ed as having co•plied with 

the >rovisions ot l&-~-t83 L~~ti~~-1-tbLougb-~=!D i2Js 

~&~ti~n-!f~ !6J£ or 18-1-lQ't, but nothing In these 

provisions shall be construed as exempting such bidders from 

any Drovlslons of l&-f-183 L~~tiuna-1-tbcnug~~ ~J£ 

L~e~tiQD-~i~2! i6J~ or 18-7-104, ~nd such bidders shall 

also be required to conform to all orovisions thereof.• 

~~ctlon 49. Section 18-7-105, MCA, is amended to read: 
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nls-7-105. Penal~y. Any officer of the state who shall 

accept any printed aatter?--exee~t--ee~~+++ee~es-fta•ed-+ft 

i&-~~83y for which the state is Chargeable in whole or in 

part or who is found to have had printed aatter produced• 

under conditions other than as set forth in ~e-~-~6~ 

~~tlllDL--1-:t.bU!LIQb--~fi:::!D i2.J£--~ti.ml-!tf:H !tb.Js. o• 

18-7-104 shall be subject to a fine of $50 for each and 

every "ffense.• 

Section 50. Section 87-1-209, HCA, Is amended to read: 

•s7-l-209. Acquisition and sale of lands or waters. 

(l) The department, with the consent of the co••isslon and• 

in tPe case of land acquisition involving aore than 100 

acres or Sloo,ooo in value, the approval of the board of 

land commissioners, may acquire by purchase. lease, 

agreenent• gift• or devise and may acquire @asements upon 

lands or waters for the purposas listed in this subsection. 

The d~partment may develop, operate, and •aintain acquired 

lands or Wdters: 

or 

(a) for fish hatcheries, nursery ponds, or game farms; 

(b) as lands or w~ter suitable for ga•e• bird, fish, 

f.1r-bearin'j animal restoration, propagation, or 

protection; 

(:) for public hunting, fishing, or trapping areas; 

(d) to capture, propaqate, transport, buy, sell, or 

exc~a~;e any qame, birds, fish, fish eggs, or fur-b~aring 
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ani~als needed for propanation or stocking purposes or to 

exercise contr.o1 measures of undesirable spe-cies; 

(a) for state parks and outdoor recreation; 

(fJ to extend-and consolidate by exchange• lands or 

waters suitable for these purposes• 

(2) Tt•e departwsent., with the- consent of the 

co1nm Iss f on• ma·y acquire by cond:emnati on 1 ands or structures 

for the pr:eservat-ion' of' hi-stor,icel· or archaeological sites 

that are threatened with destruction or alteration. 

(3) (a) The departllltent-., w.J.th the consent of the 

commission,. may dispose of lands and waters acquired by it 

on those terms aft:e.r that public not-ice, without regard to 

other 1 aws which pr-ovf de for sale or, di·sposal of state 1 ands 

and ~ith or without reservation• as it considers necessary 

and advisable• 

(b) Notice of· sale describing the lands or waters to 

be disposed of shall be published once a week for 3 

successive weeks in a newspaper 

printed and published In the 

with general circulation 

county wh~e the lands or 

waters a~ situated or, if no newspaper Is published in that 

county9 then In any newspaper with general circulation in 

that county. 

(c) The notice shall advertise for cash bids to be 

present-ed to- the dir-ector t~~ithin '3.0 days froa the date of 

the first publ icat'ion. Each ~--·bid must be- accoapanied by a 
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cashi~r•s check or cash deposit in an amount equal to lO,.of 

the a~~unt bid. The hiqhest bid shall be accepted upon 

payment of the balance due within 10 days after mailinq 

notice by registered or certified mail to the hlqhes~ 

bidder. If that bidder defaults on payeent of the balance 

due. then the next highes-t· bidders shall be siMilarly 

notif'iect in succession until a sale Is completed. Deposits 

shall be returned to the unsuccessful bidder~ except bidders 

defaul~ing after notification. 

(d) The department shall reser~e the right to reject 

any ~ids which do not equal or exceed the· full .ar~et value 

of the- 1 ands and wat-ers as· determined by· the departm-ent. The 

department shall convey the lands and wa~ers withOut 

covenants of warranty by deed executed by the gov:e-rnor o..- in 

his ~bsence or disability by the lieutenant governor, 

attested by the secretary of state and further count~rsigned 

by the director. 

(4) N~wT~h~and+"g-the-proY+srefts--of--~8-~-~e~~--~~e 

!b& deoartment. with the consent of the com•ission, is 

authorized to utilize the installment contract .ethod to 

facilitate the acquisition of wildlife management ar~as. in 

which 1ame and nonga•e fur-bearing animals and game and 

nonga~e birds may breed and replenish, and areas whic~ 

provide access t~ fishing sites for the public. In no case~ 

may th@ total cost of such Installment contracts exceed t~ 
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1 cost of purchases authorized by the departatent and 

2 appro~rlated by the legislature.• 

3 hfW-lfCIID~& Section 51• Codification instruction. 

4 Sections 1 t.hr~uqh ~ 21 il are intended to be codified as 

5 an lnteqral part of Title 18, and the provisions of Title 18 

6 apply to ~ections 1 throu~h ~6 ~~ ~S· Section~~~ !b is 

1 intended to be codified as an integral part of Title 18t 

8 chapt~r 1, and the provisions of Title 1~, chapter 1, apply 

'1 to section +l' i! i6• 

10 ~EW_Sftl10~a Sectton 52. Severability. If a p~rt of 

11 this act as invalidt all valid parts that are severable from 

12 the invalid part remain in effect. If a part of this act is 

13 inv~lid in one or more of its applications, the part re~ains 

1~ in effect in all valid applications that a~e seve~able f~om 

15 the invalid applications. 

16 ~~W-SEtllD~a Section 53. Repealer. Sections 18-4-101• 

17 IB-4-102, 16-4-201 th~ough 18-4-203, 18-4-211 through 

1~ I~-4-214• 18-l-lOZt 18-7-103, and 18-7-111 through 18-7-113• 

1q HCtt are repe3led. 

20 ~~~-~f~IlOU. Section 5'>• Effective date. Th+~ ~ 

21 fX'EfJ_EUR-~fCllD~i-Z~-AHU ~i ii£--IHI~ act is effective 

22 J~nuary 1, 19S4. 

23 i~l--if~ID~i-Z~-AMD ~~ ~i-AR~fffEkll~E-D~-f455&~E-Atte 

24 &ffB~AL& 

-End-

-•H- HB 493 


