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(M BILL MO _ﬂié

INTROBUCED BY _¢
BY REQUEST OF Tns‘ﬁéﬁi;tnenr 0F ADHINISTRATION

A BILL FOR AN ACT ENTITLED: *AN ACT TO GENERALLY REVISE THE
LANS GOVERNING PROCUREMENT OF SUPPLIES AND SERVICES FOR
STATE AGENCIES; GRANTING RULEMAKING AUTHORITY TO THE
GEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 13-4-104e
18-T=104%, 18-7-1G5s AND 87-1-209y MCA; AND REPEALING
SECTIONS 18-4-10ly 18-4-102y 18-4-201 THROUGH 18-4-203,
18~4-211 THROUGH 18-4-214y 18-7-102¢ 18-7-103, AND 18-7-111
THROUGH 18~T-113s MCA; AND PROVIDING A OELAYED EFFECTIVE

DATE"™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEN_SECTIONs Section 1. Short titleas {Sectiaons 1
through 46] may be cited as the "Montana Procurement Act%.

NEY _SECTIONe Section 2. Purposee The underlying
purposes and policles of {sections 1 through 46) are to:

(1) simplifye clarifyy and modernize the taw governing
procurement by the state of Montanaj

{Z) permit the continued development of procurement
policies and practices;

{3) make as consistent as possible the procurement

Taws among the various jurisdictionss;
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(4) provide for increased public confidence in the

_prncedures followed in public procurement;

{5) ensure the Fair and equitable treatment of all
persons who deal with the procurement system of the state;

{6) provide increased economy in state procuréuent
activities and maximize to the fullest extent practicable
the purchasing value of public funds of the statej

(T)y foster effectivey broad-based competition within
the free enterprise system; and

(8) provide safeguards for the maintenance of a
procurement system of guality and integritye

NEMW _SECTIUNs Section 3. Definitions.e In [sections 1
through 46js unless the context clearly requires otherwise
or a different meaning is prescribed for a particular
sectione the Following definitions apply:

(1) ™Business®" pmeans a corporation; partnerships
individualy sole propricstorshipy Joint-stock companys joint
ventures or other private legal entity.

{2) ™Change order™ means a written ordery Signed by an
authori zed department representativey directing the
contractor to wmake changes which the changes clause.of the
contract authorizes the department to order without the
consent of the contractors

{3} "Contract¥ means all types of stote agreementse

regardless of what they may be calleds for the procurement

g
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or disposal of supplies or servicess

{4) ™tontract modification™ means a writtep alteration
in specificationss delivery points rate of deliverys period
of performances prices quantitys or other provisions of a
contract accomplished by mutual action of the parties to the
contracts

{5) ™Contractor™ means a person having a contract with
a governmental body.

(6} ™Data" wmeans recorded inforwationy regardless of
form ov characteristice

{7) ™Department™ means the department of
administratione

{8) ™Designee¥” means a duly authorized representative
of a person holding a superior positions

(9) "“Director™ seans the director of the department of
administration.

{10} ™Employee™ means an individual drawing a salary
from a governmental bodyy whaether elected or note and any
noncompensated individual performing personal services for a
qgovernmental bodye

(11) *Governmsental body™ means a departmenty
commissiony councils boarde burecaus committee, institutions
legistative bodys agencys government corpaorations or other
entitys instrumentalitys - or official of the executivey

legislatives or judicial branch of this states including the
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board of regents and the Montana university systems

{12) ®Grant® w=means the furnishing by the federal
novernment of assistance, whether financial or otherwisays to
a person or a2gency to support a program authorized by laws
It does not include an award whose primary purpose is to
procure an end products whether In the form of supplies or
servicese A contract resulting from such an award is not a
grant but a procurement contract.

(13) "Person™ wmeans any businessy individualy uniocns
committeey cluby other organizations or aroup 433
individualsa.

{14) "Printing™ means the reproduction of an image from
a printing surface generally made by a contact impressicn
that causes a transfer of ink or the reproduction of an
impressiaon by a photographic process and includes graphic
artss typesettings bindingy and other operations necessary
to produce a finished printed producte Printing does not
include rebinding or repair by a library or an offices
departmenty boardy or commission thereof of bookse journalse
pamphletsy magaziness and literary articles held as a part
of Its Tibrary collections

{15) ™Procurement™ weans buyings purchasinge rentinge
leasingy or otherwise acquiring any supplies or servicess It
also includes all functions that pertain to the obtaining of

any supply or services including description of

—*—
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requirementsy selection and soticitation of spurcess
preparation and award of contracty and all phases of

contract administration.

{16) *"Procurement officer® means any person duly

authorized <to enter into and adwinister contracts and make
written determinations with respect theretos. The term also
includes an authorized representative acting within the
limits of his authority.

(17) ™Purchasing agency®™ means any governmental body,
other than thz2 departments which is authorized by [sections
1 through 46] or its isplementing rules or by way of
delegation from the director to enter into contractss

(18) "Services" means the furnishing of 1abory times or
effort by a contractory not involving the aelivery of a
specific end product other than reports which are merely
fincidental to the required performance. The term does not
inctude consulting services as defined in 18-8-102¢ those
services listed in 18~8-103y employment agreements or
cocllective bargaining agreementss the provision by private
providers of human services regulated by a state agencys or
services related to construction contractse

{19} "Supplies™ means all property except as otherwise
provided by lawy including but not limited to equipmenty
materialsy printings and commoditiesy and excluding land or

any interest in landa

.
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{20) ®"Using agency”™ means any governmental body of the
state which utilizes any-supplies or services procured under
[sections 1 through %6]e

NEM SFCYTON. Section 4e Supplementary general
principles of ‘law applicable -- requirement of good faithe
(1) Unless displaced by the particular provisions of
[sections 1 through 46]y the principles of law and equity,
including the Unifors Comwercial Codes the law merchants and
law realative to capacity to contracty agencyy fraudy
nisrepresentétion, duressy coercions mistakes or bankruptcyy
supplement the provisions of [sections 1 through 46)s except
that writs of wmandamus and prohibition issued pursuvant to
Title 2Ty chapters 26 and 27, may not be used as a remedy
for violations of [sections 1 through 46].

{2) [Sections 1 through 46} require 2all parties
involved in the pnegotiationy perfornance"or administration
of state contracts to act in good faithe

NES _SECTION. Section Ss Public access to procurement
information -— records -- retenticone (1) frocurement
information is a public writing and must be available t0o the
public as provided in 2-6-102.

{2} A1l procurement records - shall he retained and
disposed of in accordance with the state records wmanagewent
programs

{(3) Written determinations required by [sections L

-
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through 46] must be retained in the appropriate oificial
contract file of the department or the purchasing agency
administering the procurement in accoerdance with the state
records management programe

MEH SECYION. Section 6. General procurement authority
and duties of department —- ruiesas (1) Except as otherwise
provided in [{sections 1 through 46]e the departeent shall
adopt rules, consistent with [sections 1 through 46]s
governing the procuremenmt and disposal of any and all
supplies and services to be procured by the statee The
department shall consider and decide matters of policy
within the prnvislbns of [sections 1 through %61« The
department may 2udit and monitor the implementation of its
rules and the requirements of [sections 1 through 46]e

{2) Except as otherwise specifically provided by lawe
tha department shalls in accordance with its rules:

(2) procure or supervise the procurement of all
supplies and services needed hy the state;

{b) selly tradey or otherwise dispoase of surplus
supplies belonging to the state; and

{t} establish and maintain programs for the
inspectiones testings acceptances and inventory of supplies
and servicess

{2) WNothing contained herein shal)l preclude the state

from doing its own printing on its own printing facilities.
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MEN_SECIIONe Section Te Delegation of authority by
departmente Subject to the rules of the departmenty the
director may delegate procurement authority to designees or
ta any state departmentsy agencys or officialas

NEM _SECTIIONe Section 8. State procurement rules -—-—
delegation ~— existing rightse (1) Rules shall be adopted by
the department in accordance with the apnlicable provisions
of Title 2y chapter 4.

{2} The department may not delegate its power to adapt
ruless

{3} No rule may change & commitments rights oOF
obligation of the state or of a contractor under a contract
in existence on the effective date of such rule.

HEH _SECTI0N. Section %9« Authority 10 remove or
suspend from vendors® liste {1) The department may remove a
person for Cause fr;m consideration for award of contractse
The removal may not be for a period of more than 3 yearse.

{2) The department may suspend a person from
consideration for award of contracts if there is probable
cause to believe that the perscn has engaged in activities
that may 1lead to removale The suspension may not be for a
period exceeding 3 months wunless an indictment has been
issued for an offense that would be a cause for rewmoval
under subsection {3}+ in which case the suspension suste at

the request of the attorney generals remain in effect until

-
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after the trial of the suspended persons The autharity to
remove or suspend must be exercised in accordance with rules
adopted by the department.

{3) The causes for removal or suspension include the
fellowings: '

{a) conviction for commission of a criminal offense as
an incident to obtaining or attempting to obtain a public or
private contract or subcontract or in the performance of
such contract or subcontracts;

(b} conviction under state or federal sfatutes of
embez-l1ementy thefty forgerye bribery, falsification or
destruction of recordss receiving stolen propertys or other
bffense indicating a Jack of business integrity which
currentlyy serlouslys and directly affects responsibility as
a state contractor;

{c) conviction under state or federal antitrust
statutes arlsing out of the submission of bids or proposals;

{d) violation of contract provisionsy as set forth in
subsection [3){d){i} and {3}(d)(ii)s of 3 character which is
regarded by the department to be so serious as to justify
removal action:

{i) deliberate failare without good cause to perform
in accordance with the specifications or within the time
limit provided in the contract; or

{ii) a recent record of failure to perform or of
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unsatisfactory performance in accordance with the terms of
one or more contractss provided that failure to perform or
unsatisfactory performance caused by acts beyond the control
of the contractor wmay not be considered to be a basis for
removal ; and

{e) any other cause the daepartment determines to be so0
serious and compelling as to affect responsibility as a
state  rcontractors including removal by another governmental
entity for any cause listed in the department®s rulesa

(%) The department shall issue a written decision to
remove of sSuspends Stating the reasons for the action takens
A copy of the decision must be mailed or otherwise furnished
immediately to the person involved.

ﬂEl;SEﬁIIQﬂ; $ection 10« Remedies prior to and after
awards (1) The provisions of this section apply whenever it
is deterwined administratively or upon judicial review that
a sclicitation or award of a contract is in vielation of
Tawe

{2} 1If prior to award it is determined that a
solicitation or proposed award of a contract is in violation
of laws the sclicitation or proposed award must be:

{a) canceled; or

{b) vrevised to comply with the lawa

{3) (a) If after an award it is deterpined that a

sclicitation or award of a contract is in violation of law

=10+
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and the person awarded the contract has not acted
fraudulently or in bad faithy the contract may be:

(I} ratified and affirmeds provided it is determined
that doing so iIs in the best interests of the state; or

(ii) terminatedy and the person awarded the contract
wmust be compensated for the actual expenses reasonably
incurred under the contracty plus a reasonable profity prior
to the termination.

{b)} If after an award it Is determined that a
solicitation or award of a contract is in violation of law
and the person awarded the contract has acted fraudulently
or in bad faithy the contract may be:

(/) declared woid; or

{ii) ratified and afsri'med if such action is in the
best interests of <the states without prejudice to the
state's rights to appropriate damages.

7 NEHM_SELTIONs Section 1te Collection of data
concerning public procurement. All using agencies shall
cooperate with the departwment In the preparation of
statistical data concerning the procurementy usages ana
disposition of all supplies and servicesy and the department
may employ trained perscnnel as necessary to carry out this
functions AIY using agencies shall furnish swch reports as
the department may require concerning usagey needss and

stocks on handy and the department may prescribe forms to be
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used by the using agencies in requisitionings orderings and
reporting of supplies and services.

HEH SELTION. Section 12« Definitionse As used in
[sections 12 throuah 29)+ the following definitions apply:

(1) =Cost-reimbursement contract®™ means a contract
under which a contractor is reimbursed For costs which are
allowable and allocable In accordance with the contract
terms 3nd the provisions of [sections 1 through 46}y and a
feay if anye.

(2) ™Established catalag price®™ means the price
included in a cataloge price listy schedules or other form
that:

(a2) 1s vregularly maintained by a wmanufacturer or
contractors;

-{(b) is either published or otherwise available for
inspection by custo;ers; and

{c) states prices at which sales are currently or were
last made to a significant number of any categary of buyers
or buyers constituting the general buying public for the
supplies or services involveds

{3) *®Invitation For bids®™ means all documentsy whether
attached or incorporated by references utilized for
soliciting bidse.

{4) ™Purchase description™ means the words used in a

sclicitation to describe the supplies or services to he
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purchased and includes specifications attached to or made a
part of the solicitatione.

{5) "Request for proposals® means all documentsy
whether attached or incorporated by reference, utilized for
soliciting proposalse

[&) ™Responsible bidder or offeror™ means a person who
has the capability in a1l respects to perform fully the
contract requirements and the integrity and reliability
which will assure good faith performance.

(7T) ™Responsive bidder® wmeans a person wWho has
submitted a bid which conforms in all material respects +to
the invitation for bidse

MEW _SECTIONe Section 13. Methods of source selectiona
Untess otherwise authorized by lawy all state contracts for
suoplies and services must be awarded by competitive secaled
biddinay pursuant to [section 14y except as provided in
18-4-104; Title 1By chapter 5; TVitle 18y chapter &; and
[sect;ons 15 through 17%« Supplies or services offered for
saley leasey or rental by public utilities are exempt from
this requirement if the prices of the supplies or services
are reaulated by the public service commission or other
governmental authoritye.

NEMW _SFCYIONe Section l4%e Competitive sealed biddinge
(1) An invitation for bids must be issued and must include a

nurchase description 2and conditicns applicable to the
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procurements

{2y Adequate public notice of the invitation for bids
must berglven a reasonable time prior to the date set forth
therein for the openiqg of bidsy in accordance with rules
adopted by the departnent-lﬂotice may include publication in
a newspaper of general circulation at a reasonable time
pr}or to bid opzninge

{3} Bids wmust be opened publicly in the presence of
one or more witnesses at the time and place designated in
the invitation for bidg} The amount of each bid and such
other relevant information as wmay be specified by ruley
togethzr with the name of each bidders must be recordede The
record must be open to public inspections. After the time of-
awardy all hids and bid documents must be open +to public
inspection in accordance with the provisions of 2-6~102.

{#) PRids must be unconditionally accepted without
alteration or correctiony except as authorized in {[sections
1 theowgh 45]. Bids aust be evaluated based on  the
requirements set forth in the invitation for bidss which may
include criteria to determine acceptabilityy such as
inspectiony testings qualitys workmanships deliverys and
suitability for 2 particular purposes Those criteria that
will affect the bid price and be considered in evaluation
for awAard must be objectively measurables such as discountss

transportation costss and total or Jife-cycle <costse The
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invitation for bids shall set forth the evaluation criteria
to be useds iy criteria set forth in the invitation for
bids may be used in bid evaluatione.

{5) Lorrection or withdrawal aof inadvertently
erroneous bidsy before or after awardy or cancellation of
awasrds or contracts based on such bid wmistakes may be
permitted in accordance with rules adopted by the
departments After bid opening no changes in bid prices or
other provisions of bids prejudicial to the interest of the
state or fair competition may be permitteda Except as
otherwise provided by ruley all decisions to permit the
correction or withdrawal of bids or to cancel awards or

contracts based on bid mistakes must be supported by a

‘Written determination made by the department.

(5) The contract must be awarded with reasonable
promptness by written notice to the lowest responsible and
responsive bidder whose bid meets the requirements and
criteria set forth in the invitation for bidsy including the
preferences established by Title 18y chapter 1y part 1le If
all bids exceed available funds as certified by the
appropriate fiscal officer and the low responsive and
responsible bid does not exceed such funds by more than 5%y
the director or the head of a purchasing agency is
authorizeds in situations where time or economic

considerations preclude resglicitation of a reduced scopey
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to rmnegotiate an adjustment of the bid pricey including
changes in the bid requirementsy with the low responsive ana
responsible bidder in order to bring the bid within the
amount of available funds.

{T) Mhen it is5 considered impractical to initially
prepare a purchase description to support am award based on
oricey an invitation for bids may be issued requesting the
submission of unpriced offersy to be fcllowed by an
invitation for bids limited to those bidders whose offers
have been qualified under the criteria set forth in the
first solicitation.

NEM SECYIIDN, Section 15« Competitive sealed
proposalse (1)} Whens under rules adopted by the department,
the directors the head of a purchasing agencys or a designee
of either officer above the level of the procurement officer
determines in nritfng that the use of competitive sealed
bidding is either not practicable or not advantageous to the
statey a contract may be entered into by competitive sealed
proposalse The department wmay provide by rule that it is
either not practicable or not advantageous teo the state to
procure specified types of supplies and services by
competitive sealed biddinge

{2) Proposals must be solicited through a request for
proposalse

{(3) Adequate public notice of the request for
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proposals must be given in the same manner as provided in
[section 14(2) ]«

{4} Proposals sust be opened so as to avoid disclosure
of contents to competing offerors during the process of
negotiation. A register of proposals wmust he prepared in
accordance wWith rules adopted by the department and must be
open far public Inspection aftar contract awarde

{5} The request for proposals pust state the relative
importance of price and other evaluation factorse

{6) As provided in the request for proposals and under
rules adopted by the departmente discussions weay be
conducted with responsible offerors who submit apparently
responsive proposals for the purpose of clarifications to
assure full understanding of and responsiveness to the
sclicitation requirements. Offerors sust be accorded fair
and equal treatment with respect to any opportunity for
discussion and revision of proposalss and such revisions may
be perwittedy after submissions and prior to awards for the
purpose of obtzining best and final offerse In conducting
discussionsy there may be no disclosure of any information
derived from proposals submitted by competing offerors. The
departwent may require <the submission of cost or nricing
data in connection with an award under this sectione

(7) The award must be made to the responsible ofteror

whose proposal J§s determined in writing to be the most
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advantageous to the states taking into consideration prices
including the preference n 18-1-102s and the evaluation
factors set forth in the request for proposalse No other
factors or criteria may be used in the evaluations The
contract file shall contain the basis on which the award is
nade. .

HEM SECTION. Section 16« Small purchasesas Any
procurement not exceeding the amount established by rule may
be made in accordance  with small gpurchase procedures
established by the departments. Procurement requirements may
not be artificially divided 350 as to constitute a smatl
purchase under this section.

NEN_SECTIONa Section 17. Sole source procuremente A
contract may be awarded for a supply or service item without
competition whens under rules adopted by the departments the
directery the head of a purchasing agencys or a designee of
either officer above the level of the procurement officer
determines in writing that there is oniy one saurce for the
required supply or service itema The department may require
tha submission of cost or pricing data in connection with an
2ward under this sectiona

NEW _SECTYIONe Section k8« Cancellation of invitations
for bids or requests for proposalse. An invitation for bidse
a reaquast for proposalsy or other splicitation may be

canceled or any or all bids or proposals may be rejected in
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whole or in parte as may be specified in the solicitationy
when it is in the best interasts of the state. The reasons
therefor must be made part of the contract file.

NEW. SECTIONs Saction 9. Nonrasponsibitity of bidders
and offerors -- nondisclosuree (1) A written determination
of nonrespensibility of a bidder or offeror must be made in
accordance with' rules adopted by the departments The
unreasaonable failure of a bidder or offeror to promptly
supply information in connection with an inquiry with
respect to responsibility may be grounds for a determination
of nonresponsibility with respect to such bidder or offerora

{2) Information furnished by a bidder or offeror
pursuant to this section may not be disclosed outside of the
department or the purchasing agency without prior written
cansent by the bidder or offerore

NEHN SECTIONs Section 20 Prequalification of
supplierss Prqspective suppliers may be prequalified for
particular types of supplies and services. Sclicitation
mailing lists of potential contractors must include but not
be limited to such pregualified supplierse

HEM_ _SELTIONe Section 2le Types of contracts. Subject
to the limitations of this sectiony anf type of contract
that will promote the best interests of the state may be
usedy exéept that the use of a cost-plus—percentage—of-cost

contract is prohibiteds A cost-reimbursement contract may be
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used only when a determination is made in writing that such
contract is 1likely to be less costly to the state than any
other type or that it is impracticable teo obtain the
supplies or services required except under such a contracte

NEM SECTIONe Section 22. Approval of accounting
systems Except with respect to firm fixed-price countractsy
no contract type may he used unless it has been determined
in writing by the departmsent that:

(1) the proposed contractor®s accounting system will
permit timely devalopment of all necessary cost data in the
form required by the specific contract tyoe contemplated;
and

{Z) the proposed <contractor®s accounting system is
adequate to allocate costs in accordance with generally
accepted accounting principless

NEW. SELTYION. Section 23. Contract

securitys. (1) For state contracts for the procurement of

per formance

supplies and servicess the department may in its discretion
require the filing of security to guarantee the faithful
performance of the contract and the payment of all laborerss
supplierss materialmens mechanicsy and subcontractors.

(2) If contract performance security is required under
subsection (1l)y the Following types of security wmay be
deposited with the state:

{3) a good and sufficient bond with a 1icensed surety

-20-
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company as suraty;

{b) an irrevocable letter of credit in accordance with
the provisions of Title 30y chapter 5y part 1;

(c) Tawful money of the United States;

{d} a cashier's checks <certified checks bank wmoney
orders or bank drafts drawn or issued by any banking
corporation incorporated under the laws of Montana or by a
banking association located in Momtanaj or

{e) certificates of deposit or noney market
certificates issued by any bank or savings and loan
assuciation licensed to do business in Montanas

{3) The amount of the security mentioned above wust be
set in an amount considered by the department to be
sufficient to cover the risk involved tu the statey except
that the same shalj not be less than 25% of the total

contract prices and must be payable to the state of Hontanae

Any contract security requirements must be included in the

invitations for bids or requests for proposalse

{#) The provisions of Title 18, chapter 2, parts 2 and

_3s do not apply to procurements under {sections 1 through

‘467

NEM_SELTIDN. Section Z4e Contracts —_ termss
extensionses and <time limitse (1) Unless otherwise provided
by lawe no contracts leases or rental agreement for supplies

or services may be made for a Yopger period than 3 yearsi
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however+ the departeent may contract for the lease or
purchase of talecommunications equipment and systems and
data processing equipment for a period not tc exceed 10
yearse A contracte leasey or rental agreement may he
extended or reneweds notwithstanding the time limits stated
in this sectiony if the terms of the extension or renewaly

if anys are included in the solicitation and funds are

“available for the first fiscal period at the time of the

agrezmente Payment and performance obligations for
succeeding fiscal periods are subject to the availability
and aperopriation of funds therefore

(2) Prior to the extension or renewal of a contracte
it must be deterwmined in writing that:

{a)  estimated requirements cover the period of the
contract and are reasonably firm and continuing; and

(b} the contract will serve the hest interests of the
state by encouraging effective competition or otherwise
promoting economies in state procuremente

[3) when <Funds are not appropriated or otherwise made
available to support continuation of performance in a
subsegquent Fiscal periody the contract must be canceleds

NEW_SECTIONe Section 25. Right to inspect plante The
state gayy at reasonable timesy inspect the part of fhe

plant or place of business of a coniractor or any

*subcontractor that is related to the performance of any
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contract awarded or to be awarded by the statee

MEN_SECTIONs Section 26. Finality of determinationse
The determinations required by ({[sections 14(S}s 15(1)¢
15(7)s 17» 18y 199 21e 229y and 24(2)) are final and
conclusive unless they are clearly erroneousy arbitrarys
capriciousy or contrary to lawe

NEMW SECTION. Section 27. Reporting of anticompetitive
practices, If for any reason collusion or other
anticompetitive practices are suspected among any bidders or
offerorss a notlée of the relevant facts shal i be
transmitted to the attorney general by the department.

MEH SECIIONs Section 28. Retention of procurement
recordse All procurement records wust be retainedy managads
end disposed of in accordance with Title 2y chapter 6.

HEH SECTION. Section 29« fecords of sole source
procurementses {1l) The department shall maintain or shall
require the head of a purchasing agency to maintain a record
listing al1 contracts made under [section 17] for a minimuo
of 4 yearse The record must contain?

{a) each contractor®s names;

(b} the amount and type of each contract; and

{c} a listing of the supplies or services procured
under cach contract.

(2) The record must he avai labte for public

inspections
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NEM_SELTIONa Section 30« Definitions As usad in
{sections 30 through 33)s =specification® means any
description of the physical or functional characteristics or
of the pnature of a supﬁly or services. It may include a
descrintion of any reguirement for inspectings testinges or
preparing a supply or service for deliverye.

NEW SELTIOMe Section 3le Duties of the department -—-—
ruless (1) The department shall adopt rules governing the
preparations ®aiptenances and content of specifications for
supplies and services reqﬁired by the states

(2) The degpartment shall preparey iSsuey Tevises
maintains and monitor the use of specifications for supplies
and services required by the statees

NEN SELTIIONs Section 32« Using agencies® advices The
director may obtain expert advice and assistance from
personnel of dusing agencies in the development of
specifications and may delegate in writing to a usinge agency
the authority to prepare and utilize its own specifications.

NEW SECIIGN. Section 33« Competitions ANl
specifications shall promote overall econcmy for the
purposas intended and encourage competition in satisfying
the state®s needs and may not be unduly restrictive.

HEM SELYION. Section 34. Contract clauses -
rulas. (1) The department wmay adopt rules permitting or

requiring the inclusion of clauses providing for adjustments

-7 Ly
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in pricesey time of performancey or other appropriate
contract provisions relating to the focllawing subjects:

{2) the unilateral right of the state to order in
writings

{#¥) changes in the work within the scope of the
contract; and

tii) temporary work stoppage or delay of performance;
and

{b) wvariations occurring between estimated quantities
of work in a contract and actual quantitieses

{2) Adjustments in price pursuvant to clauses
established wunder subsection {1} must be computed in one or
more of the following ways:

{a) by aqgreement on a fixed price adjustment before
commencement of the pertinent performance or as soon
ther=after as practicable;

(b) by unit p9prices specified in the contract or
subsequently agreed upon;

(c) by the costs attributable to the events or

situations under such clauses with adjustment of profit or

fees all as specified in the cuntract or subsequently agreed
upons

(1) in such other manner as the contracting parties
may mutually aaree; or

(e) in the absence of agreement by the partiesy by a

-25=-
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unilateral determination by the state of the costs
attributable to the events or situations under such clauses
with adjusiﬁent of profit or feey all as computed by the
state in accordance with applicable sections of the rules
adopted under [section 35}.

{(3) The department may adopt ruless including but not
limited to rules perwitting or requiring the inclusion in
state contracts of clauses providing for appropriate
remedies and relating to the following subjectss

{a) Tliquidated damagesy as appropriate;

(h) specified excuses for delay or nonperformance;

{c) termination of the contract for default; and

{d) termination of the contracty in whele or in parte
for the convenience of the state.

{4} The director or the head of a2 purchasing agency
may vary the clauses established by +the department under
subsections (1)} and (3} for Inclusion ip any particular
state contracte Any variations must be supported by a
written determination that states the circumstances
justifying such variationa Notice of any material varijation
must be stated in the invitation for bids or request for
proposalse

RER_SECTIONa Section 35. Cost principles -—— ruless

"The denartment shall adopt rsules setting fortn cost

principles which must be used to determine the allowability

28—
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of incurred costs for the purpose of reimbursing costs under
contract provisions that provide for the reiwbursement of
costse However, if a written detarmination is approved at a
level above the procurement officery such cost principles
may be modified by contracte

NEM _SELTION. Section 36e Definitionsa as used in
[sections 36 through 283y the following definitions applys:

(1) *Supplies™ means supplies_ouned by the states

{2) ™Surplus supplies® means =any supplies having a
remaining useful 1ife but that are no longer required by the
using agency in possession of thems This includes obsolete
suppliesy scrap materialss and supplies that have completed
their useful life cycles

NEM _SECTIONa Section 37, Supply management rules. {1}
The department Shall adopt rules governing:

{2) the wmanagewent _of supplies during their entire
V1ife cycle; ‘

{b) the saley leasey or disposal of surplus supplies
by public ouctiony competitive sealed biddings or other
appropriate method designated by rule;

{c) transfer of surplus suppliess

(2} Noc employee of the owning or disposing agency
directly Involved with the disposal may purchase supplies
scld by his agency.

HEX SECTIONe Section 38. Allocation of praceeds.
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Proceeds  from the sales leases or disposal of surplus
supplies must be allocated as provided by 18-6-1Cly less a
reasonable handling fees

NEW _SECTIONe Section 39« Definitionse As used in
[sections 39 through 45]s the following definitions apply:

{1) “Cooperative purchasing” Mmeans procuresent
conducted by or on behalf of more than one public
procurement unite

(2) ™bLocal public procurement unit® means a countys
cityy towns or other subdivision of the state or a public
agency of any such subdivisions public authority;
educationaly healthy or other institution; to the extent
provided by laws any other entity that expends public funds
for the procurement of supalies and services; and any
nonprofit corporation operating a charitable hospitals

(3) “Public procurement unit™ means a local or state
public procurement unit of this or any other statey
including an agency of the uUnited Statess

{#) "State public procurement unit™ means a state
denartments agencys or official that expends public funds
for the procurement of supplies and services,

NEW _SECTIONe Section 4#0. Cooperative surchasing
authorizede The department may participate ins sponsors
conducty or administer a cooperative purchasing agreement

for the procurement of any supplies ar services with one or
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more public procurement units in accordance with an
aqreement entered into between the participantse Such
cooperative purchasing may include but is not limited to
joint or multi-party contracts between public procurement
units and open—ended state public procurement unit contracts
that are made available to local public procurement unitse

HEM_SECTIONs Section 41a Saley acquisitiony or use of
supplies by a public proc#re-ent unite The department way
sell tos acquire froms or use any supplies belonging to
another publtic procurement wunit independent of the
requirements of [sections 12 through 29 and 3& through 38]Je

HEMW SFCYION. Section 42. Cooperative use of supplies
or servicese The department wmay enter into an agreements
independent of the requirements of [sections 12 through 29
and 35 through 38)y with any other public precurcment unit
for the cooperative use of supplies or services under the
terms agreed upon between the partieses

NEN _SECIIONe Section #3. Joint use of facilitiese The
department a@ay 'enter into agreements for the common use or
lease of warehousing facilitiesy capital equiprents and
other facilities with another public procurement unit under
the terms agreed upon between the parties.

NEM_SECTION, Section 44. Iﬁfor-ation and services —
feess (1) Upon raquesty the director may make available to

publtic procurement units certain servicesy including but not

-2 9~
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limited to the following:

(a) standard forws;

(k) printed manuals;

(c) product specifications and standards:

(d) quality assurance testing services and methods;

{=2) qualified products lists;

(f) source information;

{g) common use commodities listings;

(h) supplier prequalification information;

{i) supplier perfornancé ratings;

(j)} debarred and suspended bidders lists;

{k} forms for Iinvitations for bidse requests for
proposalsy instructions to bidderss general contract
provisionss and other contract forms;

{1} contracts or published summaries thereofs
including price and time of delivery'information; and

(m) cooperative purchasinge

{2) The statey through the directors may provide
technical servicesy including but not 1limited to the
followinngs

{2) development of product specifications;

(b) develupment of quality assurance test methodss
including receivings inspectiony and acceptance procedures;

{c) wuse of product testing and inspection facilities;

and

~30—
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{d) use of personnel training programsa.

{3) The director may enter inte copntractual
arrangements and publish a schedule of fees for the services
provided under subsections (1) and (2)s Such fees wmay be
used Dy the department to offset costs incurred in providing
such services.

NEW SECTIDNe: Section 45. Review of procurement
requirements, To the extent possidler the director may
collect information concerning the types costs qualityes and
quantity of commonly wused sSupplies ﬁr services being
procured or used by state public procurement unitse The
director may also collect such information from local public
procurcment unitse The director may make available all such
infaormation to any public procurement unit upon requests

NEM. SECIIONs Section 46« Applications. (1) Except as
provided in [section 24)s which applies retroactively to
telecommunications equipment and systems and data processing
eqguipment acquired under existing contractsy leasesy or
rental . agreementss and subject to the terms of such
agreemantsy [sections 1 through 461 apply only to contracts
solicited or entered into after January le 1984s unless the
partles agree to its application to a contract solicited or
entered into prior to January ls 198%e

{2y T[Sections 1 through 46) apply to expenditure of

public funds irrespective of their sourcey including federal
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assistance moneye by this state acting through a
governamental bodyy as defined in [section 3}y under any
contract; but fsections 1 through 46] do not apply to either
grants or contracts between <the state and its peolitical
subdivisions or other governmentss except as provided in
[sections 39 through 45}« [Sections 1 through 46] also apply
to the disposal of state suppliese Nothing in [Sections 1
through 463 or in rules adopted thereunder prevents any
governmental body or political subdivision from complying
with the terms and conditions of any grants gifty bequests
or cooparative agreement.

{3} [Sections 1 through 46) do not apply to the
constructlion of public workse

NEM SECTI(Me Section 4T. Performance Wwithin state of
public printings bindinge and stationery work —
exceptionse {1) Except as provided in subsections (2} and
(5)s =all printings bindingy and stationery work for the
stata of Montana must be performed within the state. All
invitations for bidss requests for proposalsy and contracts
for such work must so stipulates

(Zy The work referred to in subsection (1) may be
performed outside the state if it is established that:

(a) the work cannot be performed within the state;

(b) the lowest price for which the work can be

procured within the state exceeds the charge wsually and

-32=-
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customarily made to private individuals and corporations for
work of similar character and quality; or

(c) all bids or proposals for the work or any part
ther=of are excessive and not reasonably competitives.

(3) No payment ®ay be made by the State for printing,
bindinny or stationery work undess the work is dona within
the state or is authorized to be done oputside the state
pursuant to subsection (2).

(4) A1l contracts for work to be performed outside the
state under subsection (2) must require that such work be
performed under conditions which substantially conform to
the Yaws of this state regarding conditions of employmenty
hours of labory and winimum wagese. Viclation of the
provisions of this subsection is cause for cancellation of
the contracte .

{(3) The publication of the Montana Code Annotateds as
provided in 1-11-301 through 1-11-304y as amendeds is exempt
from the requirements of this sections

Section 4%. Section 18-4-104s MCAs is amended to read:

®18-4-104- Purchases exempt from general requirementsa.
{1) Fresh fruits and vegetables (other than potataoes) shall
not be included in the supplies to be purchased as provided
in ehis-chepter [sections. ] through 451 The department may
allow a state agency or institution to purchase fresh fruits

and vegetabless An itemized account shall be kept of these
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purchases and +the account shall be furnished to the
debértment.

{2) Likewises when immediate delivery of articles or
performance of service is required by the public exigenciesy
the articlas or service so required may be procured by open
purchase or contract at the place and in the manner in which
the articlies are wusually bought and sold or the services
engaged between individuals but under the direction of the
department.

(3} The department of administration way exempt the
department of institutions from tﬁe provisions of pert—2——of
this——chepter [sectlions 1 _fhrough %46] for the purchase of
suitable clothing by the department of institutions for
residents of its institutions and commuﬁity—based Programse

{(4) As used in this sectiony “suitable clothing® means
styledy seasconable clothings which will 21low the resident
to make a normal appearance in the communitye®

Section 4%« Section 18-7-10%4y MCAy is amended to read:

"1B8-T7T-104. Union Jabels AlY printing for which the
state 2f Montana is chargeable shall bear the lqbe] of the
branch of the intgrnatinnal typographical unione the allied
arinting trades councily or the amalgamated lithographers of
America of the locality in which it is printedy except under
the following conditionss Printing firms not having the use

of tha l1abels and who are desirous of presenting bids for

-2
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printing as enumer ated above shall be required to establish
consideration as a responsibie bidder as follows:

{1} As a condition to consideration as a vresponsible
biddery printing concerns wsust file with the secretary of
state a sworn statement to the effect that employees in the
employ of the concern which is to produca such printing are
receiving the prevailing wage rate and are working under
conditions prevalent in  the locality in which the work is
produceda

{2) HWhencver a collective bargaining agreement is in
effect between an ewployer and eqplnyeas who are represented
by a responsible organization which is in no way influenced
or contrclled by the . managementy such agreement and its
provisions shall be construad as conditions prevalent in
said Jocality and shal) be the minimum requirement for being
adjudged 2 responsible bidder wunder #8-%-34983 {sections 1
through 4£]s: {section 47)e or 18-7-10%.

{3) Printing firms having the use of the union labels
as s=t forth above shall be deemed as having complied with
the provisions of $8-3-%83 [sections 1 through 461s {section
47)s or 18-T7T-104&s but nothing in these provisions shall be
construed as exempting such bidders from any provisioﬁs of
38-7-383 [sectlons .1 _through 4é6]s [saction 4TJs or
18-7T-104%s and such bidders shall also be requivred to confara

to all provisions thereof.®
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Saction 50. Section 18-7-105¢y MCAs iS amended tc reads

"18-7-185+ Penalty. Any officer of the state who shall
accept any printed wmattery-—except-—certificates—named—in
#8-¥-383y for which the state is chargeable in whole or in
part or who is found to have had printed watter producedy
under conditions other than as set forth in 8-3-183
Esections 1 through 48] [section 47)s or 18-7-104 shall be
subject to a fine of 350 for each and every offensce"

Scction 5l. Section B7-1-209y MCAs is zmended to read:

®"37T-1-209. Acquisition and sale of lands or waterse
{1) The departmente with the consent of the commission ande
in the case of 1land acquisition involving more than 100
acres or $100,000 in values the approval of the board of
land commissionerss may acquire by ﬁurchasea leasé,
agreementy qifte or devise and may acquire easements upon
lands or waters for the purposes listed in this subsectione
The denartment may develops operatey and maintain acquired
Tands or waters: L

fa) for fish hatcheriesy nursery pondse or game farms;

fb) as 1lands " or water suitable for gamee birde fishs
or fur—bearing animal restoratione propagationy 6r
protections

{c} for public huntings fishings or trapping areas;

{d) +to captures propagatey transports buyy selly or

exchang2 any qgames birdse fishs fish eggsy or fur—bearing

—-36—
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aniwals needed for propagation or stocking purposes or tc
exercise control measures of undasirable species;

{e) for state parks and out&oor recreation;

{(f) to extend and consolidatg by exchanges 1lands or
waters sultable for these purposese

(¢} The department, with the consent of the
commissiany may acquire by condemnation lands or structures
for the preservation of historical or archaeological sites
that are threatened with destruction or alteratione

(3) (a) The departments with the consent of the
comwissiony wmay dispose of lands and waters acquired by it
on those terms after that public notices without regard to
other laws which provide for sale or disposal of state lands
and with or without reservationy as it considers necessary
and advisables

{b) Notice of sale describing the lands or waters to
be disposed of shall be published once a week for 3
successive weeks in a newspaper with general circulation
arinted and published in the county where the lands or
waters are situated ore if no newspaper is published in that
countyy then in any newspaper with general! circulation in
that countys

(c} The notice shall advertise for cash bids to be
presented to the director within 30 days from the date of

the first publications Each bid must he accompanied by a
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cashier®s check or cesh deposit in an amount egual to 10% of
the amount bide The highest bid shall be accepted upon
payment of the balance due- nithén 10 days after mailing
notice by registered or certified mail to the highest
bidder. If that bidder defaults on payment of the balance
duey then the next highest bidders shall be similarly

notified In succession until a sale is completeds Deposits

" shall be returned to the unsuccessful bidders except bidders

defaulting after notificatione

{d) The department shall reserve the right to reject
any bids which do not eﬁual or exceed the full market value
of the lands and waters as‘determined by the department. The
departaent shall convey the lands and waters without
cavenants of warranty by deed executed by the governor or in
his absence or disability by the lieutenant governcre
attestz=d by the secretary of state and further countersigned
by the directors.

{4) Notwithstending-the-provisions——of--i18-4=183y-——the
Ihe departmente with the consent aof the commissions is
authorized to utilize the installment contract method to
facilitate the acquisition of wildlife management areass in
which game and nongame fur-bearing animals and game and
nongame birds may breed and replenishy and areas which
orovide access to fishing sites for the publice In no caﬁe

may the total cost of such installment contracts exceed the
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cost of purchases authorized by the department and
appropriated by the legistaturea™

NEM_SECTIION, Section 52. Codification instructione

Sections 1 through %#& are intended to be codified as an

integral part of Title 18¢ and the provisions of Title 18
apply to sections 1 through #6. Section 47 is intended ta
be codified as an integqgral part of Title 18y chapter 7» and
the provisions of Title 18y chapter Te apply to section 47.

NEM _SELTIONs. Section 53. Severability. If a part of
this act is invalide all valid parts that are severable from
the invalid part remain In effect. If a part of this act is
Invalid in one or more of its applicationsy the part remains
in effect in all valid applications that are severable fros
the invalid applications.

HEM_SECTIONs Section S4s Repealere Sections 18-4-101¢
18-4~1024 18-4-201 through 18-4-203y 18-4~211 through
18—4~214y 18-T-102s 18-T7-103y and 16-T-111 through 18-7-113,
MCAy are repealeds

NEM _SEETIONs Section 55a Effe&tive dates This act is
effective January 1es 1924

-End—-



48th legislature HB 493
1 STATEMENT OF INTENT

2 HOUSE BILL 493

3 House State Administration Committee

&

5 4 statement of intent is required for this bill because
[} it grants rulemaking authority to the Department of
7 Administration for the purpose of implementing the
8 procurement procedures established by the bille The bill is
9 based upon the American Bar Association Model Procurement
10 Coae for State and tocal Governmentss The MNodel! <Code was
1l drafted on the concept that it should be a short statute
12 providing the fundamentals of sound procurement that should
13 be ivplemented by rules consistent with the statutory
i4 framaworke

15 I+ is iatended that the ODepartment look to the
L6 Recommended Requlations for the #Model Procurement Code for
17 State and Local Governments adopted by the American Bar
e Associ2tion for guidance in adopting rules implemanting the
19 provisions of this bill.

SECOND READING
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Approved by Committee
on State AdminAstration

HOUSE BILL NO« 493
INTRODUCED BY YARDLEYe DOVER

BY REQUEST OF THE DEPARTMENT DF ADMINISTRATION

A BILL FOR AN ACT ENTITLED: ®aAM ACT TO GENERALLY REVISE THE
LAWS GOVERNING PROCUREMENTY OF SUPPLIES AND SERVICES FOR
STATE AGENCIES;  GRANTING RULEMAKING AUTHORITY TO THE
DEPARTMENT OF AOMINISTRATIUN; AMENDING SECTIONS 18-4-104,
18=T-104, 18-7~105y AND  BT-1-209¢ HMCA; AND REPEALING
SECTIINS 18-4-101y 18-4-102y 18~4~201 THROUGH 18-4-203,
ifi=4=211 THROUGH 1B8-4%-Z14y 1B~T-102y 18-7-103y AND 18-7-111

THROUGH 18~T=113s MCA; AND PROVIDING A--BELAYED--EFFECFEVE

Ba¥E EEEECLIYE _DATESS"™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:S
YEM_SECIION. Section 1. Short titlee [Sections L
throunh 46 487 may be cited as the “Hontana Procurement
ACt®™,
| MEM_SELTI0ONe Section 2. Purposes The underlying
purposes and policies of [sections 1 through && 48] are to:
fLy simnlifye clarifys and modernize the law governing
procurement by the state of Montanaj
(2) permit the continued development of procurement
policies and practices;

N\
(3) make as consistent as possible the procurement

10
1l
t2
13
1%
15
16
17
18
19
20
21
22
23
24

25

HB 0493702

laws among the various jurisdictionss;

(4} provide for increased oublic confidence in the
procedures followed in public procurement;

(5) ensure the fair and equitable treatment of all
persons who deal with the procurement system of the state;

{6) provide increasad econcmy in state procurement
activities and maximize to the fullest extent practicable
the purchasing value of public funds of the state:

{7} foster effective, broad-based competition within
the free enterprise systemj and

(8) provide safequards for the maintenance of a
procurement system of quality and integritys

NEM_SECTIONa Section 3. Definitionss In ([sections 1
thyough L2 481y wunless the context clearly requires
otherwise or a different meaning is prescribed for a
particular sections the following definitions apply:

{1} ™Businesg¥ means a corporationy partnershipe
indlvidualv sole proprietorships Joint-stock companys joint
venturay or other private legal entitys

{2} ™Change order® means a written ordery signed by an
authorized department representativay directing the
contractor to make changes which the changes clause of the
contract authorizes the department to order without the

consent of the contractor.

{3) *Contract™ means all types of state agreementse

2= HBE 493

SECOND

READING



o

-~

- ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0493/02

regardiess of what they may be calleds for the procuremsent
or disposal of supplies or servicesa

{4) “Contract modification” means a written alteration
in specificationss delivery points rate of deliverys period
of performances prices quantitys or other provisions of a
contract accomplished by mutual action of the parties to the
contracte

{5) *™Contractor® means a person having a contract with
a governaental body.

(&) "Data” means recorded informations regardiess of
form or characteristice

{T) *=Department® means the dapartment of
adeinistration.

(8) *Designee™ means a duly authorlzed representative
of a oerson holding a superior positione

{?) ®Director™ means the director of the department of
administrations

(10} "Employee® wmeans an Iindividual drawing a salary
from a governmental bodyry whether elected or noty and any
nonconpensated individual perforaing personal services for a
governmental bdodye

{11) *Governmental body™ maans a departments
commissiony councily boardy bureaus committea, institutions
legislative bodys agencys government corporationy or other

entitys instrumentality, or official of the executive,
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legislatives or judicial dranch of this statesy including the
board af regents and the Montana university system.

{12} *"Grant® means the furnishing by the federal
governnent of assistance, whether financial or ntharwise,; to
a person or agency to support a program authorized by laws
It does not include an award whose primary purpose is to
procure an end producty whether in the form of supplies or
servicess A contract resulting from such an award is not a
grant but a procurement contracts

{13) "Person"™ means any businesses individualy wunions
committees cluby other organizations or group of
Individualsae

{14} "Printing" means the reproduction of an iwmage from
a printing surface generally made by a contact impression
that causes a transfer of ink or the reproduction of an
impression by a photographic process and includes graphic
artsy typesettings bindings and other cperations necessary
to produce a finished printed producte Printing does not
inctude rebinding or vrepalr by a library or an offices
departmenty boards or commission thereof of bookss journalss
pamphl atsy magaziness and literary articles held as a part
of its library collection.

(15) *Procurement® means buyingy purchasings rentings
leasinge or otherwise acquiring any supplies or servicesas It

also includes all functions that pertain to the obtalning aof

b ] HB 493
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any suppily or servicey tncluding description of
requirementss selection and solicitation of sourcesy
preparation and award of contractsy and all phases of
contract administration.

{1&) "Procurement offlcer® means any person duly
authorized to enter into and administer contracts and make
writtzn determinations with respect therato. The term alsc
includes an authorlzed representative acting within the
timits of his authority.

{17) "Purchasing agency®™ wmeans any gqgovernmental body,
ather than the departments which §is authorized by {[sections
1 through 46 48] or its implementing rules or by way of
delegation from the director to enter into contractse

(18) "Services™ means the furnishing of labors times or
effort by a contractars not involving the delivery of a
specific end product other than reports which are merely
incidental to the required performances. The term does not
include consulting services as defined in 18-8-102y those
services listed in 18-8-103, employment agreemants or
collective barnaining aqreementsy the provision by private
providers of human services regulated by a state agencys or
servizas related to construction contracts.

(19) "Supplies™ means all property except as otherwise
provided by laws including but not 1limited to eqguipments

materialsy printings and commeditiesy and excluding land or
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any itterest in land.

{20) ™Using agency™ means any governmental body of the
state which utilizes any supplies or services procured under
[sections 1 through 46 481}.

NEH_SELIIONe Section 4. Supplementary general
principles of law applicable -- requirement of good faithe
{1) Unless displaced by the particular provisions of
{sections 1 through #& 481y the principles of law and
equlitysy Including the Uniform Commercial Codey the law
merchants and law relative to capacity to contracte agencys
fravds misrepresentationy duresses <coerciones mistakes or
bankruostcys supplement the provisions of [sections 1 through
46 £8)» except that writs of mandamus and prohibition issued
pursuant to Title 27s chapters 26 and 27y may not be used as
a remedy for viclations of [sections 1 through 46 46].

{2) ([Sections 1 throuagh 46 48] require all parties
involvad in the negotiation. performances, or administration
of state contracts to act in good faiths

YEW_SECTIONs Section 5. Public access to procurement
information - recards -~ retentione (1) Procurement
tnfornation is a public writing and must be available to the
public as provided in 2-6-102.

f2) AVl procurement records shall be retained 2and
disposad of in accordance with the state records management

prograne
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{3} MHWritten determinations required Dy- {sections 1
throuah 46 48] must be retained in the appropriate official
contract file of the department or the purchasing agency
administering the procurement in accordance with the state
records management program.

NEW_SECTIIONs Section 6. General procurement authority
and duties of department -- ruless {1) Except as otherwise
provided in [sections 1 through %6 481y the department shall
adopt ruless consistent with [sections 1 through 46 4&fi]e
goverting the procurement and disposal of any and all
supplies and services to be procured by the state. The
department shall consider and decide matters of policy
within the orovisions of ([sections 1 through 6 28]+ The
department may audit and meonitor the implementation of its
rules and the requirements of [sections 1 through 46 %8 )e

t2) Except as otherwise specifically provided by 1aws
the dasartment shally in accordance with its rules:

{a) procure or supervise the procurement of all
supplies and services needed by the state;

(b) sells tradey or otherwise dispose of surplus
supplies belonging to the state; and

{c) establish and maintain programs for the
inspectiony testinge Aacceptances and inventory of supplies

and servicass

(3} Nothing contained herein shall preclude the state
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from doing its own printing on its own printing facilitiese

NEM.SECIIRNa Section T. Delegation of authority by
department. Subject to the rules of the departmente the
directar may delegate procurement authority to designees or
to any state departmenty agencyy or official.

NEM_SECTIIONs Section 8. 5State procurement rules --
delegation -~ existing rights. [13 Rules shall be adoonted Ly
the dapartment in accordance with the applicable provisions
of Title 2, chapter 4.

{2) The department may not delegate its power to adopt
rules.

{3) No rule may change a commitment: rights or
obligation of the state or of a contractor under a centract
in existence on the effective date of such ruiles

JEH_SECTIIONa Section 9« Authority to ramove or
suspend from vendors® liste (1} The department way remove a
person for cause from consideration for award of contractse
The removal may not be for a period of more than 3 years.

(2} The department may suspend a person from
consideration for award of contracts if there is probable
cause to believe that the person has engaged in activities
that wmay lead to removale The suspension may not be for a
periol exceeding 3 months unless an indictment has been
issued for an offense that would be a cause for removal

under subsection {3)s in which case the suspension mustsy at
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the reaequest of the attorney generals remain in effect until
after the trial of the suspended persoh- The authority to
remova or suspend must be exarcised in accordance with rules
adopted by the deparimente.

{3) The c¢auses for removal or suspension include the
followings

ta) conviction for commission of a criminal offense as
an incident to obtaining or attempting to obtain a public or
private contract or subcontract or in the performance of
such contract or subcontract;

{b) conviction under state or federal statutes of
embezrlement, thefty Fforgerys bribery, falsification or
destruction of recordsey receiving stolen propertys or other
offense indicating a lack of business integrity which
currentlyy seriouslyy and directly affects responsibility as
a stats contractor;

{c} conviction under state or federal antitrust
statutes arising out of the submission of bids or proposals;

(d) violation of contract provisionss as set forth in
subsection (3)(d){i) and (3)(d){it}s OFf a character which Is
regarded by the department to be s0 serious as to justify
removal action:

{i) delibarate failure without qood cause to perform
in accordance with the specifications or within the time

1imit provided in the contract; or
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{ii} a recent vrecord of failure to perform or of
unsati sfactory performance in accordance with the terns‘of
one or more contractse provided that failure ta perform or
unsatisfactory performance caused by acts beyond the control
of tha contractor may not be considered to be a basis for
removal 3 and

(&) any other cause the department determines to be so
serious and compalling as to affect responsibility as a
state contractory including removal by another governmental
entlty for any cause listed in the department's rules.

{(4) The department shall issue a written decision to
remove or suspends Stating the reasons for the action takens
A copy of the decision must be mailed or otherwise furnished
immediately to the person invelved.

NEW _SECIION. Section 19. Remedies prior to and after
awards (1) The provisions of this section apply whenevey it
is determined administratively or upon judicial review that
a solicitation or award of a contract is in violation of
Tawa 7

(2) If oritor to award ¥t is determined that a
solicitation or proposed award of a contract is in violation
of laws the solicitation or proposed award must be:

{a) canceled; or

{b) revised to comply with the lawe.

{3y (a) If after an award it is determined that a
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solicitation or award of a contract is in violation of law
and the person awarded the contract has not acted
fraudulently or in bad faith, the contract may be:

(i) ratified and affirmed+ provided it is determined
that doing so is in the best interests of the state; or

(ii) terminatedy and the person awarded the contract
must be compensated for the actual expenses reasonably
incurred under the contracty plus a reasonable profits prior
to the termination.

{b) I¥ after an award it is determined that a
solicitation or award of a contract is in viclation of law
ang the person awarded the contract has acted fraudulently
or in bad faiths the contract may be:

{1} declaread void; or

{ii) ratified and affirmed if such action is in the
best interests of the statey without prejudice to tne
state*s rights to appropriate damages.

YEM_SELTIONs Section 1le Collection of data
concerning public procurement. All using agencies shall
cooperate with the department in the preparation of
statistical data concerning the procurements usages and
disposition of all supplies and servicesy and the departsent
may enploy trained personnel as necessary to carry out this
functions Al using agencies shall furnish such reports as

the depart@®ent may require concerning usages needss and
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stocks on handes and the department may prescribe forms to be
used by the using agencies in requisitionings orderinge and
reporting of supplies and servicese.

NEY_SECTIQN. Section iZe. Definitionse. As used in
[seétians 12 through 29 3Q}e the following definitions
apply:

{1} "Cost-reimbursement contract”™ means a contract
gynder which a contractor is reimbursed for costs which are
allowabV¥e and allocable in accordance with the contract
terms and the provisions of [sections 1 through 46 4B}y and
a fees if any.

{2) =Established catalog price* means the onrice
inctuded In a catalogy price listy scheduley or other torm
that:

{a}) is vreqularly maintained by a wanufacturer or
contractor;

{b) is either published or otherwise available for
ingpection by customers; and

{c} states prices at which sales are currently or were
last rnade to a significant number of any category of buyers
or burers constltuting the general buying public for the
supplties or services involvedes

{3) “Invitation for bids™ means all documents, whether
attachad or incorporated by referencey utilized for

saliciting hidse
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{4#) ™Purchase description™ means the words used in a
solicitation to describe the supplies or services to be
purchased and includes specifications attached to or made a
part >f the solicitatione

(5) %Reguest for propesals® means all docuamentss
whetner attached or incorporated by references utilized for
saliciting proposalsa

{6} "Responsiblie bidder or offeror™ means a person who
nas the capability In all respects to perform fully the
contract requirements and the integrity and reliability
which #i11 assure good faith performance. ‘

{7) "“Responsive bidder® means a person who has
submitted a bii which conforms in all material respects to
the invitation for bidsa.

NZN_SECTIOMa Section 13 Methods of source salectione
Unless otherwise authorized by Vawe all state contracts for
supplias and services must be awarded by competitive seajed
biddings pursuant to [section 14]y except as provided in
19-4-104&; Title 18, chapter 5;i Title 18y chapter 2§ and
{sections 1% through 173« Supplies or services offered for
saley leasaey or rental by public utilities are exempt from
this requirement |If the prices of the supplies or services
are rgulated by the public service commission or other
governnental auvthoritys

NEM_SECTIONs Section l4. Competitive sealed biddings
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(1) An Invitation for bids must be issued and must include a
purchase description and conditions applicable to the
procurament.

{2} Adegquate public notice of the invitation for bids
must be given a reasonable time prior to the date set forth
therein for the opening of bidss in accordance with rules
adopted by the department. Notice may include publication in
a newspaper of general clrculation at a reasonable time
prior to bid opening.

{3) Bids must be opened publicly in the presence of
one or more witnesses at the time and place designated in
the invitation for bidss The amount of each bid and such
other relevant information as may be specified by ruley
together with the name of each biddery must be recordeds The
record must be cpen to public inspections AfFter the time of
awards all bids and bid documents must be open to public
inspection in accordance with the provisions of 2-6-102.

f4) Bids must be wunconditicnally accepted without
alteration or corréctions except as authorized in [sections
1 through 4& 487. Bids amust be eovaluated based on the
reguirements set forth in the invitation for bidses which may
fnclude criteria te determine acceptabilitys such as
inspections testings qualitys workmanships delivery, and
suitahility for a particular purposes Those <criteria that

will affect the bid price and be considered in evaluation
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for avard must be objectively measurables such as discountss
transportation costsy and total or life~-cycle costse The
invitation for bids shall set forth the evaluation criteria
to be useds Only criteria set fForth in the (Invitation for
bids way be used in bid evaluatione

{5) Correction or withdrawal of inadvertently
erroneous bidsy before or after awardy or cancellation of
awards or contracts based on such bid mistakes may be
permitted ¥n accordance with rules adopted by the
department. After bid opening no changes in bid prices or
other provisions of bids prejudicial to the interest of the
state or falr -competition w3y be permitted. Except as
othervise provided by rules all decisions to permit the
correction or withdrawa®! of bids or to cancel awards or
contracts based on bid mistakes must be supported by a
writtan determination made by the department.

{6} The contract must be awarded with reasonatile
promptness by written notice to the lowest responsible and
responsive bidder whose bid meets the requirements and
criteria set forth in the invitation for bids, Including the
preferences established by Titla 18y chapter 1y part l. If
all bids exceed available Ffunds as <certified by the
approariate fisca)l officer and the low responsive and
responsible bid does not exceed such funds by more than 5%,

the director or the head of a opurchasing agency is
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authori zedy in situations where time or ecanomic
considerations preclude resolicitation of a reduced scopes
to nagotiate an adjustment of the bid prices including
changes in the bid requirementss with the Yow responsive and
responsible bidder In order to bring the big within the
amount of available fundsa.

(7) wWhen it is considered impractical to ipitia?ly
prepara a purchase description to support an award based on
prices an invitation for bids may be issued requesting the
submission of wunpriced offerss to be followed by an
invitation for bids 1limited to those bidders whose offers
have deen qualijfied under the criteria set forth in the
first solicitation.

MEM_ SECTIQNs Section 15s Competitive sealed
proposalse (1) Whene under rules adopted by the department,
the directory the head of a purchasing agencys or a designee
of either officer above the level of the procurement officer
determines in writing that the use of competitive sealed
bidding is either not practicable or not advantageous to the
states a contract may be entered into by competitive sealed
proposats. ¥the department may provide by rule that it is
either not practicable or not advantageous to the state to
procure specified types of supplies and services by
competitive sealed biddinge

(2) Proposals must bhe solicited through a request for

=16~ HB %93
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propaosazls.

(3) Adequate public notice of the request for
proposals must be given in the same manner as provided in
[section 14({2)]e

(4} Proposals must be opened 50 as to avoid disclosure
of contents to competing offerors during the process of
negotiations A register of proposals must be prepared in
accordance with rules adopted by the department and must be
open fFor public inspection after contract award.

{3) The request for proposals must state the relative
importance of price and other a2valuation factorse

{6} As provided in the raequest for proposals and under
rules adopted by the departmenty discussions may be
conducted with responsible offerors whe submit apparently
responsive proposals -for the purpose of clarificationy to
assure full understanding of and responsiveness to the
solicitation requirements. Offerors must be accorded fair
and equal treatment with respect to any opportunity for
discussion and revision of proposalsy and such revisions may
be permittede after submissions and prior to awarde for the
purnase of obtainina best and final offerse In conducting
discussionsy there may be no disclosure of any information
derived from proposals submitted by competing offararss. The
department may require the submission of cost or pricing

data in connection with an award under this sections
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{7T) The award must be made to the responsible offeror
whose proposal Is determined in writing to be the most
advantageous to the states taking into consideration prices
including the preference in 18~-1~102, and the evaluation
factors set forth in the request for proposals. No other
factors or criteria may be used in the evaluation. The
contract file shall contain the basis on which the award is
made.

MEH_SECYTIQN. Section 16« Small purchases. Any
procurement not exceeding the amount established by rule may
be made in accordance with small purchase procedures
establ i shed by the department. Procurement regquirements may
not ba artificially divided so as to constitute a small
purchase under this sectione

YEH_SECYION. Section 17« S5ole source procurements. A
contract may be awarded for a supply or service item without
competition when, under rules adopted by the departments the
directars the head of a purchasing agencyy or a designee of
eithar officer above the leve! of the procurement officer
determines in writing that there is only one source for the
requir=d supply ar service item. The department may require
the submission of cost or pricing data in connection with an
award under this sectiona

NEW_SECTIION. Section 18. Cancellation of invitations

for pbids or requests for proposals. An invitation for bidse
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a vrvejuest for oproposalsy, ar other scolicitation may be
canceled or any or all bids or proposals may be rejected in
whole or in party as may be specified in the solicitations
when it is Iin the best interests of the state. The reasons
therefor must be made part of the contract filea

MEH_SELTION. Section 19. Nonrespoasibility of bidders
and offerors =-— nondisclosures (1) A written determination
of nonresponsibiltity of a bldder or offeror must be made in
accordance with rules adopted by the department. The
unreasonable failure of a bidder or offeror to promptly
supply information 1In connection with an inquiry with
respect to responsibility may be grounds for a determination
of nonresponsibility with respect to such bidder or offerore

{2) Information furnished by a bidder or offeror
pursuant to this section may not be disclosed outside of the
department or the purchasing agency without prior written
consent by the bidder or offeror.

NEN_SECTIONs Section 20 Prequalification of
supplierss Prospective suppliers may be prequalified for
particular types of supplies and services. Solicitation
mailitg lists of potential contractors must include but not
be limited to such pregqualified supplierss

JEHM_SECYICNa Section Zl. Types of contractse Subject
to the limitations of this sectiony any type of contract

that will promote the best interests of the state may be
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usedy except that the use of a cost-plus-percentage-of-cast
contract is prohitited. A cost-reimbursement contract may be
used 2aly when 2 determination is mede in Writing that such
contract is Jikely to be less costly to the state than any
other type or that it is impracticable to obtain the
supplies or services reguired except under such a contracte

YEH_SECIINNe Section ZZe Approval of accounting
systems. FExcept with respect to firm fixed-price contractsy
no contract type may be used wunless it has been determined
in writing by the department that:

(1) the proposed contractor®s accounting system will
permit timely development of 3all pecessary cost data in the
form required by the specific contract type contempiated;
and

t2) the proposed contractort*s accounting system is
adequate to allocate costs in accordance with generally
accepted agccounting principles.

NEW_SECTIONs Section 23. Contract performance
securitys (1) For state contracts for the procurement of
supnlies and servicesy the department may in its discretion
require the filing of security to guarantee the falithful
performance of the contract and the payment of all laborerse
supplliersy materialmeny mechanicssy and subcontractorse

{2} 1f contract performance security is required under

subsaction {1)e the following types of security mwmay be

20~ HB 493



10
1
12
13
14
15
15
17
18
19
20
21
22
23
24

23

HB 0493702

deposi ted with the state:

(a) a good and sufficient bond with a licensed surety
company as suretys

{b} an Irrevocable letter of credit in accordance with
the provisions of Title 30, chapter Sy part 1;

{c) lawful money of the united States;

td) a cashier?s checksy certified checkes bank money
ordersy or bank draftes drawn or issued by any banking
corporation Incorporated under the laws of Montana or by a
banking association located in Montana; or

(e certificates of deposit or aoney market
cartificates issued by any bank or savings and toan
association licensed to do business in Montana.

(3) The amount of the security mentioned above must be
set in an amount considered by the departsent to be
sufficient to cover the risk involved to the stater except
that the same shall not be less than 25% of the total
cantract pricey and must be payable to the state of Montanae
Any chntract security requirements must be included in the
invitations for bids or reyuests for proposals.

{4) The provisions of Title 1By chapter 2¢ parts 2 and
3s do not apply to procurements under [sections 1 through 46
&8 Je

JEM _SECII(Na Section 24. Contracts - Lermsqe

extensionsy and time limitse {1) Unless otherwise provided
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by lawy no contracte leases or rental agreement for supplies
or services may be made for a longer period than 3 years;
howevers the department wmay contract for the lease or
purchase of telecommunicaticns equipment and systems and
data srocessing equipment for a period not to exceed 10
yearss A contracts Vleases or rental agreement wmay be
extended or reneweds notwithstanding the time limits stated
in this sections If the terms of the extension or renewal,
if anys are included in the solicitation and funds are
availtable for the first fiscal oeriod at the time of the
agreenante Payment and performance obligations for
succeeding fiscal periods are subject to the availability
and appropriation of funds therefore

{2} Prior to the extenslon or renewal of a contracts
it must be determined in writing that:

(2} estimated requirements cover the period of the
contract and are reasonably firm and continuingi and

(b) the contract will terve the best interests af the
state by encouraging effective competition or otherwise
promoting economies in state procuremante.

(3} #Hhen funds are not appropriated or otherwise made
available to support continuation of performance in a
sybseguent fiscal periody the coatract must be canceledes

IHERE I3 A NEW MCA JSECTION THAT BEAQS:

Saction 25+ Consultation with the legislatures. defore
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entering into a contracte 1leases or rental aqreement for
supplizs or services for a perioa longer than 3 years and
involving expenditures exceeding $254000s the department or
its designee shall inform and consult with the Jegislature
if the legislature is in session or the Tegislative finance
committee if the legislature is5 not in sessione

YEM_SELTIONa Section 26s Right to inspect plante The
state mayy at reasonable timess inspect the part of the
plant or place of business of a <contractor ar any
subcortractor that is related to the performance of any
contract awarded or to be awarded by the states

NEW_SECIION. Section 2Te Finality of determinations.
The determinations required by [sections 1&(5)y 15{(1)s
i5(7)e 1Ty 18, 19y 21y 22y and 24(2)] are final and
conclusive wunless they are clearly errcneouss arbitrarys
capriciouss or contrary to lawe

YEW_SECTIION. Section 28. Reporting of anticompetitive
practizcess If for any reason collusion or other
anticompetitive practices are suspected among any bidders or
offerorsy a notice of the relevant facts shall be
Ltransmitted to the attorney general by the departmente

VEW_SECIION. Section 29, Retention of procuresent
recordse A}l procurement records must be retaineds manageds
and disposed of in accordance with Title 24 chapter 6e

NEW _SECIION. Section 30, Records of sole source
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procurementse (L} The department shall maintain or shall
requirz the head of a purchasing agency to maintain 3 record
listiny all contracts made uvnder {section 17] for a3 minimum
of & yparse The record must contain:

{a) each contractor®s namej

{b) the amount and type of each contracti and

{c} a listing of the supplies or services procured
under aach contracte

{2) The record must be avaitable for pubtic
inspectiona.

YEW_SECTIONe Section 31. Definitiona AsS useo in
[sections 36 31 through 33 34)y “specification™ means any
descriaotion of the physical or functional characteristics or
of the nature of a supply or service. It may includge a
descriotion of any requirement for inspectings testings oOr
preparing a supply or service for deliverye

NEH_SECTIINN. Section 32« Duties of the department ~-
ruless (1) The department shall adopt rules governing the
preparations maintenancey and content of specifications for
supplies and services required by the state.

{2} The department shall prepares IsSuee revises
maintaines and monitor the use of specifications for supplies
and services required by the state.

YEH_SECTIONs Section 33. Using agencies®' advice. The

director may obtain expert advice and assistance from
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persoinel of using agencies in the development of
specifications and may delegate in writing to a using agency
the authority to prepare and utilize its own specificationses

MeW _SECTIONs Section 34. Competitions Al
snecifications shall oromote overall economy for the
purpos2s intended and encourage competition in satisfying
the state’s needs and may not be unduly restrictive.

NEW _SECTIONa Section 35. Contract clauses -
ruless (1) The department may adopt rules permitting or
raquiring the inclusion of clauses providing for adjustments
in pricess time of performance, or other appropriate
contract nrovisions relating to the following subjects:

(2 the wunilateral right of the state to order in
writings

{i) changes in the work within the scope of the
contract; and

{ii) temporary work stoppage or delay of performance;
and

{o) wvariations occurring between estimated quantities
of work in a contract and actual quantitiess

{2) Adjustments in price pursuant to clauses
established under subsection (1) must be computed in one or
more »f the fellowing ways?

(a) by agreement on 3 fixed price adjustment before

commencement of the pertinent performance or as soon
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thereafter as practicable;

{b) by wunit prices specified in the contract or
subsejuently agreed upon;

{c}) by the costs attributable to the events or
sltuations under such clauses with adjustment of profit or
feey all as specified in the contract or subsequently agreed
upon;

{d} in such other manner as the contracting parties
may mutually agree; or

(e} in the absence of agreement by the partiess by a
unilateral determination by the state of the costs
attrihutable to the events or situations under such clauses
with adjustment of profit or feees all as computed by the
state in accordance with applicable sections of the rules
adopted under [section 35 36]e

{3} The department may adopt rulesy including but not
Timited to rules perwmitting or requiring the inclusion in
state contracts of clauses providing for appropriate
remedi es and relating to the followina subjeces:

fay 1liguidated damagess as appropriate;

(b} specified excuses for delay or nonperformancei

(c} termination of the contract for defaultji and

(d) termination of the contracty in whole or in parte
far thz2 convenience of the state.

(%) The director or the head of a purchasing agency
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n3y vary the clauses established by the department under
subsections (1) and (3) for inclusion Iin any particular
State contracte Any variations must be supported by a
written determaination that states the circumstances
justifying such variation. Notice of any material variation
must be stated in the invitation for bids or request for
propcsals.

YEH_SECTIONs Section 36. Cost principles =- rulese
The department' shall adopt rules setting forth oSt
princicles which must be used to determine the allowability
of incurred costs for the purpose of reimbursing costs under
contract provisions that provide for the reimbursement of
costs. Howevery if a written determination is approved at a
level abave the procurement officery such cost principles
may b2 modified by contracte

MEW_SECTIDN. Section 37. Dpefinitions. As used in
[sections 36 37 through 38 321y the following definitions
apply:

(1) *=Supplies™ means supplies owned by the state.

{2) *"Surplus supplies™ means any supplies having a
remaining useful life but that are no longer required by the
using agency in possession of theme. This includes obsolete
suppli=ss scrap materialsy and supplies that have completed
their useful life cycles

MEH_SECTI(OMs Section 38. Supply management rules. {1)
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The department shall adopt rules governing:

{a) the mapagyement of supplies during their entire
1ife cycle;

(n; the saley leases or cisposal of surplus supplies
by public auctions competitive sealed biddings or other
approrriate method designated by rule;

{c) transfer of surplus suppliess

(Z) No employee of the owning or disposing agency
directly involved with the disposal may purchase supplies
sold by his agencye

NEN. SECTION. Section 3%. Allocation of proceeds.
Proceads from the saler leases or disposal of surplus
supplies must be allocated as provided by 18-6-101y less a
reasonable handling fees

NEW.SECIIONG Section #0. Oefinitions. As used in
[sections 39 40 through &5 &&]y the following definitions
apply:

{1) ™Cooperative purchasing® means procurement
conducted by or on behalf of more than one public
procurement unita.

{?2) ™Local public procurement unit¥ means a countys
citys towny or other subdivision of the state or a public
agency of any  such Subdivisions public authority;
educationaly healths or other institution; to the extent

provided by laws any other antity that expends public funds
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far the procurement of supplies and sServices; and any
nonprof it <corporation operating a charitable hospitale

(3) ™Public procurement unit® mpeans a local or state
public procurement unit of this or any other statey
inctuding an agency of the United States.

{¢#) "State public procurement unit™ means a state
departments agencys or officlial that expends public funds
for the procurement of suoplies and services.

NEW _SECTI0OMe Section 41s Cooperative purchasing
authorized. The department may participate ins Sponsore
conducty Or administar a cooperative purchasing agreement
for tne procurement of any supplies or services with one or
more public procurement units in accordance with an
agreement entered into between the participantse Such
cooperative purchasing may include but is not 1limited to
joint or wulti-party contracts between public procurement
units Ind onen-ended state public procurement unit contracts
that are made available to local public procurement unitse

VER_SECIIONe Section 42+ Saley acquisitions or use of
suppliers by a public procurement unit. YThe department may
sell *oe acquire froms or use any supplies bpelonging to
anathar public procurement unit independent of ¢the
requirements of [sections 12 through 29 30 and 36 321 through
36 327%-

NEW_SECTIONs Section 43. Cooperative use of supplies
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or servicese The department may enter into an agreementy
independent of the requirements of [sections 12 through 29
30 and 36 Il through 38 32]r with any other public
procurement unit for the cooperative use of supplies or
sefvices under the terms agreed upon between the partiese.

NEM_SELIIONe Sectlon 44« Joint use of facilitiess The
departaent ;ay enter into agreements for the common use or
Yease of warenousing facilitiess capital equipmente and
other Ffacilities with ancther public procurament unit under
the tarms aqreed upon between the partiess

MEWM_SECIION. Section 45« Information and services --
feess (1) Upon reguesty the director may make available +to
publiz procdrement units certaln servicess including but not
T1imited to the followinas

{a) standard forms;

(b} printed manuals;

[c) product specifications and standards;

(d) ouality assurance testing services and methods;

{e) qualified products lists;

{FY source information:

(3} common use commodities listinass

(n) supplier prequalification information;

(i) supolier nerformance ratingss;

{j) debarred and suspended bidders lists;

{k}) forms for invitations for bidss requests for
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proposalss instructions to biddersey general contract
provisions, and other contract foarms;

{1} contracts or pudlished summaries thereofs
including price and time of delivery information; and

(m) cooperative purchasing.

(2) The statey through the directors may provide
technical servicesy including but not Ltimited to the
following:

{a) development of product épecifications;

(b} development of quality assurance test methodsy
including receivingy inspections and acceptance procedures;

[C} wuse of product testing and inspection facilities;
and

{d} wuse of personnel training programss

{3) The director may enter into contractual
arrangements and publish a schedule of fees for the services
provided under subsections (1y and (2)}e Such feas wmay be
used by the department to offset costs incurred in providing
such servicess

NEH. SECIIONa Section #6. Review of procurement
requirementss To the extent possibles the director may
ccllect information concerning the typey costy qualitys and
gquantity of commonly used supplies or services being
procurad or used by state public procurement unitss The

director may also collect such information from local public
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procurament unitse The director may make available all such
infornation to any public procurement unit upon request.

NEW. SELYIONe Section 47« Applicatione (1) Except as
provided in {section 24}, which applies retroactively to
telecommunications equipment and systems and data processing
equipment acgulred under existing contractsy leasesy or
rental agqreements, and subject to the terws of such
aareemzntse [sections 1 through 46 £8) apply only to
contracts solicited or entered into after January 1ls 19E4y
unless the parties agdree to its application to a contract
solicited or entered into prior to January ls 1938%4.

(2) ([Sections 1 through 46 48) apply to expenditure of
public funds lrrespective of their sources including federal
assistance moneys by thls state acting through a
governmental bodyy as defined in [section 3]y under any
contract; but [sections 1 through 46 48] do not apply to
either grants or contracts between the state and its
political subdivisions or other governmentsy except as
provided In [sections 39 40 through 5 46}« [S=ctions 1
through 4& 48] also apply to the disposal of state suppliese
Nothitg in [sections 1 through 46 48] or in rules adopted
thereunder prevents any gqovernmental body or political
subdivision from complying with the terms and conditions of
any grants gifty bequeste 0r cooperative agreement.

{3) [Sections 1 through && 48) do not apply to the
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constructiaon of public workse.

IHERE.JS_ A _NEW MCA SECTION THAI_REAQS:

Section 48. tocal government adoption of procurement
provisionse A political subdivision or school district may
adopt any or all parts of [sections 1L through 48} and the
accomoanying rules promulgated by the department.

NEM _SECTIONs Section 49+ Performance within state of
public printings bindingy and stationery work -
exceptionss (1) Except as provided in subsections (2) and
(5)s 21Y printings bindings and stationery work for the
state of Montana must be performed within the states All
invitations for bidse requests for proposalsy and contracts
for sich work must 50 stipulatea

{2) The work referred to in subsection {1) may be
performed outside the state if it is established that:

(2) the work cannot be performed within the state;

(b) the Yowest price for which the work can be
procurad Wwithin the state exceeds the charge usualiy and
customarily mode to private individuals and corporations for
“ork >F simidar character and quality; or

{c) all bids or propasals for the work or any part
thereof are excessive and not reasonably competitives.

{3) No payment may be made by the state for printings
bindingy or stationery work unless the wark is done within

the state or Is authorized to be done outside the state
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pursuant tou subsection (2)a

{4) A1} contracts for work to be performed outside the
state under subssction [2) must require that such work be
perfornad under conditions which substantially confora to
the l1aws of this state regarding conditions of employments
hours of labore and minimsum wages. Viclation of the
provisions of this subsection is cause for cancelliation of
the contracte

{5) The publicatiaon of the Hontana Code Annotatedy as
provided in 1-11-301 through 1-11-304, as amendeds is exeapt
from tne requirements of this sectione

Section 50. Section 18-4~104s MCAy is amended to read:

*18-4-104. Purchases exeapt from general requirementss
{1) fresh fruits and vegetables (other than potatoes) shall
not be inctuded in the supplies to be purchased as provided
in enis-ehapter [sactions 1 _through & 483 The department
may ollow a state agency or institution to purchase fresn
fruits and vegetabless An itemized account shall be kept of
these purchases and the account shall be furnished to the
gepart nent.

(2) Likewisey when immediate delivery of artictes or
performance of service is required by the public exigenciess
the articles or service so requirad may be procured by open
purchase or contract at the place and in the manner in which

the articles are usually bought and sold or the services
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engaged between individuals but under the direction of the
department.

{3) The department of administration may exempt the
department of institutions from the provisions of papt-z2-of
ethis-enapter [Soctions 1 _through &6 48] for the purchase of
suitahle clothii.g by the department of institutions for
residents of its institutions and community-pasead programse

(4) As used in this sections "suitable clothing™ means
styled, Seasonable clothings which will allow the resident
te make a normal appearance in the communitys®™

Section 5l. Section 18-7T-104y MCAs 5 amended to read:

"18«7~104« Union label. A1l printing for which the
state of Montana Is chargeable shall bear the label of the
branc» of the International typographical unions the allied
printing trades councily or the amalgamated lithographers of
America of the locality In which it is arinteds except under
the fallowing conditionse Printing firms not having the yse
of tha Jlabels and who are desirous of presenting bids for
printing as enumerated above shall be required to establish
consideration as a responsible bidder as follows:

(1) As a condition to consideration as a responsible
bidders printing concarns aust file with the secretary of
state a sworn statement to the effect that employees in the
employ of the concern which is te produce such printing are

receiving the prevailing wage rate and are working under
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conditions prevalent in the locality in which the work s
producad.

{?}) whenever a collective bargaining agqreement is in
effect between an employer and employees who are represented
by a responsible arganization which is in no way influenced
or controlled by the manaqementy such agreement and its
provisions shall be construed as conditions prevalent in
said Yocality and shall be the minimum requirement for being
adjudaed a responsible bidader under 8-#-343 [sectigos )l
through_%6_4%8)s [(secltion. 47 53]s or 18-7-10%.

(3) Printing firms having the use of the union labels
as set forth above shall be deemed 3s having complied with
the provisions of ¥8+F-3083 [sections__1__through &b 43]s
[sgctign.__%3%___%9)s or 18-7-104s bHut nothing in these
provisions shall be construed as exempting such bidcers from
any provisions of $#8-#-¥63 [sectjons__l._tbcough. $6_ _48]s
(section__#F__43]s or 18-7-104¢ and such bidders shall also
be reauired to conform to all provisions thnereof.”

Section S2e. Section 18-7~105¢ MCAy is amended to read:

u]8=7T-105. Penalty. Any officer of the state who shail
accept any printed mattery-—exeept--certificaces-—naned~~in
fa-?-}aav for which the state is chargeable in whole or in
part or who is found to have had printed matter producedsy

under conditions other than as set forth In 18-F~183

{sectiagns._ l_through %6 58J. ([sgction 4% %9]Js or 18-7-104
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shal? be subject to a fine of 3$50 for each and every
offensz."

Section 53. Section 8T7T-1-209+ MCAy is amended to read:

57-1-209+ Acquisition and sale of lands or waterse
(1) Tne departments wWith the consent of the commission ande
in the case of land acquisition involving more than 100
acres or $1034000 in wvaluey the approval of the board of
land commissionersy may acquire by purchases lease.
aareenents gifty or devise and may acquire easements upon
lands or waters for the purposes listed in this subsections
The department may develops operatey and maintain acquired
lands or waterss

{a}) for fish hatcheriess nursery pondss or game farms;

(3} as lands or water suitable for gamey birdsy fishe
or Far-bearing animal restorations propagation, or
protection;

{c} for public huntingy fishings or trapping areas;

{d) to capturey propagatesy transnsorts buys selly or
exchange any qamey birdsy fishy fish eqgss or fur-bearing
animals needed for propagation or stocking purposes or to
exercise contral measures of undesirable species;

(2) for state parks and outdoor recreation;

(fy to extend and consolidate by exchanges lands or
waters suitable for these purposess

(2) The department. with the consent of the

=37~ H8 493

10
11
12
13
14
15
16
17
18
19
20
21
22
23
zn

25

HB 0493702

commissionsy may acquire by condemnation lands or structures
for the preservation of historical or archaeological sites
thet are threatened with destruction or alterationa

(31 {a) The departments with the consent of the
commissiony may dispose of lands and waters acquired by it
on those terms after that public notices without regard to
other Taws which provide for sale or disposal of state lands
and with or without reservations as it considers necessary
and advisables

{b)} Motice of sale describing the lands or waters to
oe disposed of shall be published once a week for 3
successive weeks in a newspaper with general circulation
printed and published in the <county where the tlands or
waters are situated ors if no newspaper is published in that
countysy then in any newspaper with general circulation in
that countyas

fc} The notice shall advertise for cash bids to be
presanted to the director within 30 days from the date of
the first publication. Fach Lid must be accompanied by a
cashiar's check ar cash deposit in an amount egqual to 10% of
the =amount hide The highest bid shall be accepted upon
payment of the halance due within 10 days after mailing
notice by registered or certified mail to the highest
bidder. If that bidder defaults on payment of the balance

duey then the next highest bidders shall be similarly
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notified in succassion until a sale is completeds Deposi ts
shall >e returned to the unsuccessful bidders except bidders
defaulting after notifications

{d) The department shall reserve the right to reject
any bids which do not equal or exceed the full market value
of tha lands and waters as determined by the department. The
departmant shall convey the lands and waters without
covenants of warranty by deed executed by the governor or in
his absence or disability by the Tieutenant governors
attested by the secretary of state and further countersigned
by the directors

[(4) Neewithstanding--the--proviatons—of-18-4=182v-the
Ihg departmenty with the consent of the commissiony i8S
authorized te utilize the installment contract method to
facilitate the acquisition of wildlife management areasy in
which game and nongame fur-bearing animals and game and
nongane birds may breed and replenishy and areas which
provide access to fishing sites for the publice. In no case
may tﬁe total cost of such installment contracts exceed the
cost of purchases authorized by the department and
approariated by the legislature."

NEW._SECTION. Section 54 Codification instructions
Sections 1 through #& 48 are intended to be codifled as an
integral! part of Title 18y and the provisions of Title 18

apply to sections 1 through 4& 4&4§. Section &F 4% is
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intended to be codified as an integral part of Title 18,
chapter Ty and the provisions of Title 18, chapter Ty apply
to section 4% 439.

MEM_SECTIONa 5Section 55 Severability. If a part of
this act ks invalidsy 21! valid parts that are severable from
the invalld part remain in effects 1If a part of this act is
invalid in one or more of its applicationsy the part remains
in effect in all valld applications that are severable from
the invalid applicationse

NEM_SECTIONe Section 56« Repealer. Sections l8-4-101y
18-4-102+ 18-4-201 through 18~4-203, 18-4~-211 through
18-§—~214%y 18-7T-102, 18-7=-103y and 18-7-111 through 18-7-113,
MCAs are repualed.

MEK.SECIIOQNs Section 57+ Effective dates Fhis ()}
EXCEPT_EOR_SECTIDNS. 2% AND_§Is THIS act is effective January
Iy 19B4a

t21. . SECTIONS 25 AND &7 ARE EFFECTIVE OGN _PASSAGE _AND
APPEOYAL .

—End-
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1 HOUSE BILL NOe 493
2 INTRODUCED BY YARDLEYy DOVER
3 BY REQUEST OF THE DEPARTHENT OF ADMINISTRATION
ry
5 A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
6  LAWS GOVERNING PROCUREMENT OF SUPPLIES AND SERVICES FOR
7  STATE AGENCIES; GRANTING RULEMAKING AUTHORITY TO THE
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DEPARTMENMT OF ADMINISTRATION; AMENDING SECTIONS 18-4-1D4s
18~T-104» 18-7=105, AND 87-1-209y MCA; AND REPEALING
SECTIINS 18-4-10l, 18~4-102y 18-4~-201 THROUGH 18-4~-203,
19-4~211 THROUGH 18-4-214y 18-7~102¢y 18-7-103¢ AND 18-7-111

THROUGH 18-T<~113y MCA3; AND PROVIDING A--BEbA¥ED——EFFEEFIVE

BAFE EEEECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MDNTANA:

SEM_SELTION. Section 1. Short titles [Sections 1
through #6 48] may be cited as the "Montana Procuresment
ACt™.

NEM_SECTIONs Section 2. Purposes The underlying
purposes and policies of [sections 1 through %6 28] are to:

11} simplifye clarifys and modernize the 1aw governing
procurement by the state of Montana;

(2) permit the continued development of procurement
policies and practices;

[(3) make as consistent as possible the procurement

THIRD READING

There are no changes in H B 493
second reading (yellow) amended.
Please refer to it for complete text.

#5475



March 25, 1983

SENATE STANDING COMMITTEE REPORT
{State Administration)

That House Bill No. 493 be amended as follows:

1. Page 1, lines 17 and 20
Strike: "48"

Insert: "45"

2. Page 2, line 14.
Strike: "48"
Insert: "45"

3. Page 5, line 12.
Strike: "48"
Insert: 45"

4. Page 5, line 20.
Strike: "private"

5. Page &, lines 4, 8, 13, 15, and 16.
Strike: "48"
Insert: "45"

6. Page 7, lines 2, 8, 9, 13, and 15.
Strike: "48"
Insert: "45*

7. Page 7, line 189.
Following: "state;"
Insert: “and"

8...Page 7, line 21.
Following: "state” . . -
Strike: remainder of line 21 through "services" on line 24

9. Page 9, lines 7 through 18, . ] .
Strike: subsections (a), (b}, and (¢) in their entirety
Renumber: subsequent subsections

10, Page 10, line 6.

Strike: “and®

Following: 1line 6 L .

Ingert: "{b) failure toc respond to a number of sc¢licitations
over a period of time as determined by the department ia
accordance with rules, and after adequate written notice to the
affected person of the intent to remove or suspend; and”

Renumber: subsequent subsecticns

11, Page 10, line l6.

Following: " {1)" . .

Strike: remainder of line 16 and line 17 in their entirety
Insext; "IE"

SENATE STANDING COMMITTEE REPORT

STATE ADMINISTRATION HOUSE BILL NO. 493
March 25, 1983

Page 2

12. Page 10, line 19.

Following: "law"

Inserts ", the department may apply the remedies provided in
subsections (2) and (3}"

13. Page 11.

Following: line 17

Insert: "({4) In the event the matter is reviewed by a couxt, the
court may apply the same remedies provided in subsectioms (2}
and (3)."

14. Page 12, line 5.
strike: *3D0"
Insqrt:‘_dIT'

15. Page 12, Yim& 10.
Strike: T"48"
Insert: “45"

16. Page 14, iine 12,
Following: "bids.”
Insert: “Each bidder has the right to be present, either in

person or by agent, when the bids are opened and has the right
to examine and inspect all bids." ) : '

17. Page 14, line 20.
Strike: "48"
Ingert: "45"

18, Page 20.
Following: 1line 25
Insert: "“required to be"

19. Page 21, line 4.
Following: “credit”
Insert: "not to exceed $100,000"

20, Page 21, line 14,
Following: “"amount™
Insert: "and type"

21, Page 21, line 15,
Strike: "set in an amount considered”
Insert: "“determined”

22. Page 21.

Following: 1line 18

Insert: "In determining the amount and type of security redquired
for each contract, the department shall consider the nature of
the performance and the need for future protection to the
state. The department may adopt rules to assist it in making
this determination and in protecting the state in dealing with
irrevocable letters of credit.”



SENATE STANDING COMMITTEE REPORT

STATE ADMINISTRATION HOUSE BILL NO.

march 25, 1983
Page 3

23. Page 21, line 23.
strike: T"A8"
Insert:z "45"

24, Page 22. 23

Following: line .
strike: Section# 25 through 27 in
Renumber: subsequent sections

25, Page 24, line 12.
strike: "31"
Insert: *28"
Strike: "34"
Tnsert: "31¢

26. Page 26, line 16,
Following: "adopt"

493

their entirety

strike: remainder of line 16 through “to" on line 17

27. Page 27, line 17.
Strike: ™37
Insert: "3i"
Strike: "39"
Insert: "36"

28. Page 2B, line 16.
strike: "40"
Insert: "37°
gtrike: "46"
Insert: "43"

29, Page 29, line 15.
gtrike: "“but is.not limited to"

30. Page 29, line 23.
Following: "29"

Strike: remainder of line 23 through *39" on line 24

Insert: "27°

31. Page 30, line 3.
atyrike: "30" through "39"
insert: “Z7°

312. Page 30, line 12.
strike: "director"
Insert: "department”

33. Page 31, lines 6, 15, and 21.
Strike: "director”
Insert: "department”

SENATE STANDING COMMITTEE REPORT

STATE ADMINISTRATION ~ HOUSE BILL NO. 493
March 25, 1983

Page 4

34. Page 31, line 24.

Foilowing: "units."

Strike: remainder of line 24 through *units." on line 1, page
32.

35. Page 32, line 1.
Strike: “"director”
Insert: "department"”

36. Page 32, lines 8, 12, 16, 2
Strike: "43; ’ , 20, 21, and 25.

Insert: "45%

37. Page 32, line 19.
Strike: "40"
Insert: "37"
Strike: "46"
Insert: "43"

38. Page 32, line 25.
Strike: *the"

39. Page 33, line 1.
Strike: "of public works"
Insert: "contracts”

40. Page 33, line 5.
Strike: "48"
Insert: “45"

41, Page 33.

Following: 1line 6

Strike: section 49 in its entirety

Insert: "Section 46. State printing, binding, and stationery

work ~~ resident preference All inti i

. . printing, bindin and
stationery work for the state of Montana, exc;pt the géntana
Code Annotated and certificates of appointment and election to

office, must be printed in the stat

. . ] 1 . } e of Montana b
respon51§1e bidder if his bid does not exceed the lowest big by
a nonresident printer by more than the percentage in 18-1-102."

42. Page 34, line 16.
Strike: “48*
Insert: “45"

43, Page 35, line 5.
strike: “48"
Insert: *“i&*
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44. Page 36, lines 10, 13
Styike: "4a"
Insert: "45¢

, 16, and 25,

45. Page 36, lines 10, 14, 17, and 25.
Strike: 49"
Insert: "4g"

46. Pzge 39, line 23 and line 25.
Strike: "48"
Ingert: “45"

47. Page 39, line 25.
Btrike: "49"
Insert: "46"

48. Page 40, line 3,
Strike: "49"
Insert: "4§"

49. Page 40, lines 15 and 17.
Strike: "47"
Insert: "44"
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STATEMENT OF INTENT
HOUSE BILL 493

House State Administration Committea

A statement of intent is required for this bill because
it grants rulemaking authority to the Department of
Administration for the purpose of implementing the
precurz=ment procedures established by the bill. The bill s
based wupon the American Bar Association Model Procurement
Code for 3tate and Local Governmentss The Model Code was
drafted on +the concept that it should be a short statute
providing the fundamentals of sound procurement that should
be imrplemented by rules consistent with the statutory
frameworikae

It is Intended that the QDepartment look to the
Recommended Requlations for the Nodel Procurement Code for
State 3nd Local Governments adopted by the American Bar
Association for guidance in adopting rules implementing the

provisions of this bille
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HOUSE BILL NOa 493
INTRODUCED BY YAROLEYs DOVER

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

A STLL FOR AN ACT ENTITLED: AN ACT TO GENERALLY REVISE THE
LAWS GOVERNING PROCUREMENT OF SUPPLIES AND SERVICES FOR
STATE AGENCTES; GRANTING RULEMAKING AUTHOFRITY Ta THE
DEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 18-4-10%s
18-7-104, 18-7-1085, AND 87-1-209s MCA; AND REPEALING
SECTIMHNS 19-4-10ly 18-4-i02y 18-4-201 THROUGH 18-4-233,
18-4-211 THROGUGH 18~4=2144 1B~T=102, 18-~7=103, AND 18-T-11l1
THROUGH 18=T=-1133 MCA3 AND PROVIDING A-~-BDELA¥ED--EFFEEFIVE

6A¥E EEEECTIVE DAYES."

BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:

3EW_SECTIIONs Section le Short title. {Sections 1
throuoh &6 48 45) may be cited as the ™Montana Procurement
Act™.

MEW_SECIION. Section 2. Purpose. The underlying
purposes and polticies of [sections 1 through &6 &8 45] are
to:

(1Y simplifyy clarifyy 2nd modernize the law governing
procurement by the state of Montana;

{2) oermit the continued development of procurement

pelicies and practices;
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HB 0493703

{3) make as consistent as possible the procurement
laws among the various jurisdictionss

(4) provide for increased public confidence in the
procedures follawed in public procurement;

{5} ensure the fair and equitable treatment of all
persons who deal with the procurement system of the state;

{6} provide increased economy in state procurement
activities and maximiZe ¢to the fullest extent practicable
the purchasing value of public funds of the state;

(T} foster effectivey broad—-based competition within
the free enterprise system; and

{8} provide safeguards for the wmaintenance of a
procurement system of quality and integrity.

SEW_SECTI(Na Section 3. Definitionss In [sections 1
throuah 46 &8 45)+ unless the context clearly requires
otherwise or a different meaning 1is prescribed for a
particular section, the fellowing definitions apply:

{1) *“Business"™ means a corporations partnershipe
individualy sole proprietorships joint-stock companys joint
ventures or other private legal entitye

[2) ™Change order" means a written ordery signed by an
author i zed department representatives directing the
centractar to rake changes which the chanqes clause of the
contract authaorizes the devartment to order without the

consent of the contractors.

-2= HB 493
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(3} "Contract®™ means all types of state aqreements.
regardless of what they may be calleds for the procurement
or disposal of suppllies or services.

t4) ™“Contract modification® means a written alteration
in specificationsy delivery points rate of deliverysy period
of pzrformances pricey quantityy or other orovisions of a
contract accamplished by mutual action of the parties to the
contracte

(5) ™Contractor™ means a person having a contract with
a govarnmental! body.

{6} "Data™ means recorded informations regardiess of
form or characteristicas

{T) “Department™ means the department of
administratione

{8) ™Designee™ means a duly authorized representative
of a person helding a superior positions

[9) ™Director™ means the director of the department of
administrations

(10} “Employee® means an individual drawing a salary
from 2 governmental bodye whether elected or nots anda any
noncoapensated individual performing personal services for a
governmental body.

(11} *Governmental body™ means a departmenty
commissiony councile bo2rdy bureaus committees institutions

legislative bodyy agencyy government corporations or other

-3- HB 493
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entitys instrumentalitys or official" of the executives
tegislative, or judicial branch of this states including the
board of regents and the Montana university systemes

{12) “Grant® means the Ffurnishing oy the federal
government of assistancesy whether financial or otherwiser to
a person or agency to support a program authorized by laws
It does not incluge an award whose primary purpose is to
procure an end nroducts whether in the form of supplies or
servitese A contract resulting from such an award is not a
grant but a procurement contract,

{13} “Person™ means any businessy individualy wuniony
committees cluhy other organizations or group of
irdividuals.

(l4) "Printing™ means the reproduction of an image from
a printing surface generally made by a contact impression
that causes a transfer of ink or the reproduction of an
impression by a photegraphic process and includes graphic
artsy typesettingey bindingy and other operations necessary
to prrduce a finished printed producte Printing does not
include rebinding or vrepasir by a library or an officey
departmenty boardy or commission thereof of bookss journalss
pamphlztss magazinesy and ltiterary articles held as a part
of its library collecticne.

{15) "Procurement™ means buyings purchasingy rentings

leasings ©r otherwise acquiring any supplies or servicese. It

- HB 493
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also includes all functions that pertain t¢ the obtaining of
any supply or services including description of
requirements, selection and solicitation of Ssocurcess
preparation anad award of contracty and all phases of
contract administratione

({16) "Procurement officer™ means any person auly
authorized to enter into and administer contracts and wmake
written determinations with respect thereto. The term also
inctutes an authorized representative acting within the
Timits of his authority.

{17) ®"Purchasing agency®™ means any governmental bodys
other than the departments which is authorized by [sections
1 through 46 &8 45] or its implementing rules ar by way of
delegation from the director to enter into contractse

[18) ™Seyvices™ means the furnishing of ltabory times or
effort by a contractory nat involving the delivery of a
specific end product oather than reports which are merely
incidental to the required perforsmance. The term does not
include consulting Services as defined in 13-8-102¢ those
services listed in 18-8-103+ employwent agreements or
calleztive bargaininag agreementsy the provision by private
providers of human services requlated by a state agencys or
servizes related to construction contractse

{19) "Supplies™ means all property excent as otherwise

providad by laws including but not limited to equipment,

=5= HB 433
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materialss princingy and commoditiesy and excluding land or
any interest in lande

(20} "Using agancy™ means any governmental body of the
state which utilizés any supplies or services procured under
[sections ! through %6 %8 4253s

NEW_SECTIONs Section 4. Supplementary general
principles of Jaw applticable =~ requirement of good faithe
(1) unless displaced by the particultar provisions of
[sections 1 through 46 %8 45)+ the principtes of 1law and
equitys Including the Uniform Commercial! <Codes the law
merchanty and law relative to capacity to contract, agencye
frauds misrepresentationsy duressy coerciones mistakesy or
pankruptcys supplement the provisions of [sections 1 through
%5 48 425)» except that writs of mandamus and prohibition
issued pursuant to Title 2Ty chapters 26 and 27Ty may fot be
used as a remedy for violations of [sections 1 through 46 %8
43 1%.

(2t [Sections 1 through 46 %8 85] require all ovarties
involved in the negotiationy performancey or administration
of state contracts to act in good faithe.

HEW_SECT]I(N. Section S. Puyblie access to procurement
infarmation -— racords — reténtions {1} Procurement
information is a public writing and must be available to the
public as prouvided in 2-6-102.

(2) All procurement recards shall be retainsd and

-6- H8 493
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disposed of In accordance with the state records management
programs

{3) HMritten determinations required py ({[sections 1
throuch 46 48 43) must be retained in the apprapriate
offlcia) contract filte of the department or the purchasing
agency administering the procurement in accordance with the
state records management prograns

NEM_SECIIONe Section 6. General procurement authority
and duties of aepartment —- rules. {1) Except as otherwise
provided in [sections 1 through %6 &8 &51r the department
shall adoot ruless consistent with [sections 1 through 46 %8
%3]y joverning the procurement and disposal of any and all
supplies and services %o be procured by the state. The
departaent shall consider and decide matters of policy
within the provisions of [sections L through 46 &8 25)e The
department may audit and monitor the implementation of its
rules and the reguirements of {sections 1 through 46 &8 495 ]«

(2) Except as otherwise specifically provided by lawy
the department shally in accordance with its rules:

{2) procure or supervise the procurement of all
supplies and services needed by the state; AND

{b) selly trades or otherwise dispose of surplus
supplies belongina to the stateg-and

ter-~estab} +en-——and-—-meintatn---programs-———Ffor-———the

Frapecttony-—testingr--scceptancey-and-inventory-of-supsties
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And-servvees.

{3} Hothing contalned herein shall preclude the state
from doing its own printing on its own printing facilitiess

HEH_SELTIIUNs Section 7. Delegation of authority by
department. Subject to the rules of the departments the
director may deleqgate procurement asthority to designees or
to any state department, agencys or officiale.

JEd_SECIIJN. Section 8. State procurement rules --
delegation —-- existing rights. (1) Rules shatl be adopted by
the d2partment in accordance with the applicable provisions
of Title 2y chapter 4.

{2} The department may not delegate its power to adopt
ruless

(3) No rule may change 2a commitments rights or
obligation of the state or of a contractor under a contract
in existence on the effective date of such rule.

SEW_SECIIONe Section 9. Authority to remove or
suspend from vendors® liste (1) The department may resove a
person for cause from consideration for award of contractss.
The removal may not be for a period of wore than 3 yearSe

{2) The department may suspend -1 person from
coeasideration for award of contracts if there is probable
cause to believe that the person has engaged iIn activities
that may 1lead to removale The suspension may not be for a

periol exceeding 3 months unless an indictment has been

-g= HB 493
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issued for an offense that would be 2 cause for removal
undger subsection (3)y in which case the suspension musts at
the reaequest of the attorney generals remain in effect until
after the trial of the suspended persone The authority to
remov: of suspend must be exarcised in accordance with rules
adnpted by the departments
{3} The causes for removal or suspension include the
following:
fa}*-eenvieefen-for-eon-+ssion—of-e—erfm+no§-offense-as
an-ineident-to~obtarning-or-ateenpting-te—sbtain-a-publie-or
Brivate-~ContrACt—or—subsontrace~ar~~in-~the-—performance--of
such~contract—or—subcontroctt
fbi--conviction--under-—stnte-—or-~federat--statutes-of
emberriementy--thefey~-—-forgerys—briberyy-~fatsification——or
destpuction--af-recordasy-recerving-stoten-propertyy-or-other
sffente-~indieating--a--tock-—of--dusiness--integrity-~which
ecurrentdyy-serioustyy-and-directiy-affectz-responsibirity-as
a-statr-contracterd
tey~—conviction-~—under-—-state--or-~federat-—antrerase
stntutes-artsing-oue-af-tha~submissfon-of-prdes~or-proposatss
ta¥{A) violation of contract provisionss as set forth
in subsectton-—t3rtayety——aand~—¢t3ytdretty (1) . _ANQ_(JI)}_DE
SUQSECTION_{3)}(A)y of a character which i5 regarded &y the
department to be so serious as to justify removal action:

(i} deliberate failure without good cause to perform

—-g- HB 493
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in accordance with the specifications or within the time
limit provided in the contract; or

{ii) a recent record of failure o0 perform or of
unsati sfactory performance in accordance with the terms of
one or wmore contracts, pravided that failure to perform or
unsatisfactory performance caused by acts deyond the control
of the contractor may not be considered to be a basis for
removili and

LB -EAILURE_ _TO _RESPOND__TQ A NUMBER QF_SOLICATALIONS

- UYER_A_PERIND QFE.TIME_AS_DETERMINED. .AY _JHE._QEPARIMENI. . IN

ACCORDANCE _WIIH RULESs AND AFIER ADEQUATE WREITEN NOILICE ID
IHE _AEEECIED PERSON OF YHE INTENI.TO REMOVE OR SUSPEND: _ANO

¢e¥{L) any other cause the department determines to be
s0 s2rious and compelling as to affect responsibility as a
state contractors including removal by another governmental
entity For any cause listed in the department®s ruless

(4) The department shall issue a written decision to
remov® or suspends stating the reasons for the action takene
‘A cops of the decision must be mailed or otherwise furnished
imnediately to the person invelved.

AEH_SELTI0NS. Section 10. Remedies prior to and after
asard. (1) Fhe-pravisions-of-thit—section—appiy-whenaver—it
Te-de~ermined-ndministrotively-or-apon-jodietot-revieow——that
If a sollclitation or award of a contract is in violation of

Vawe [JE_DEPARTMENT. _MAY_ APSLY_  TRE REMERIES PROYIDED _IN

-10- HB 493
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SURSECLIONS. (2).ANR_{3).

(2) 1If arior to award it s determined that é
sollicitation or proposed award of a contract is in violation
of ¥awy the sclicitation or proposed award must be:

{a) canceled; or

{b) revised to comply with the law.

{3) (a} If after an award it is determined that a
solicitatien or oaward of a contract is in violation of law
and the person awarded the <Contract has not acted
fraudulently or in bad faithy the contract may be:

(i) rotified and affirmeds provided it is determinec
that doing Su is in the best Interests of the state; or

{ii) terminateds and the person awarded the contract
must be compensated for the actual expenses reasonaply
incurred under the contracty plus a reasonable profits prior
to the terminatione

(b} If after an award it is deterwined that a
solicitation or award of a contract is in violation of law
and the person awarded the contract has acted fraudulently
or in bad faitns the contract may be:

(i) declared void; or

(i) ratified and affirmed {if such action is in the
pest interests of the state, without prejudice to the
state's rights to appropriate damages.

(3l . IN_ THE _EMENTY_ _THE MATTER 13 REYIEWED BY A LQURT,

=11~ HB 493
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IHE. COURYT._MAY _APPLY _THE SAME __RBEMEDIES _ PRO¥IOEQ _ 1H
SUBSECTIONS . (2) _AND_(3)a

NEN_SECTIONs Section lls Collection of data
concerning public procurement. All using agencies shall
cooperate with the department in the preparation of
statistical data concerping the procurements usages and
dispcsition of all supplies and servicesy and the department
may eaploy trained personnel as necessary to ¢arfy out this
functione. A}l using agencies shal} furnish such reports as
the department may require concerning usages needss and
stocks on hands and the department may prescribe forms to be
used by the using agencies in requisitioningy orderings and
reporting of supplies and servicess

MEM,.SECLIIQN, Sectfon 12« Definitionse As used in
[sections 12 through 29 38 21]s the following definitions
apply:

(1) “Cost-reimbursement contract™ means a contract
under which a contractor is reimbursed for costs which are
aliowsble and alliocable in accordance with the contract
terms and the provisions of [sections 1 through 46 %8 432])»
and a fees if anye.

{2) “Established catalog price® means the price
included in a cataloge price Visty scheduley or other form
trat:

[3) s regularly maintained by a manufacturer or

-1z~ HB 493
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contractor;

(b) is elither published or otherwise available for
inspection by customers; and

{c) states prices at which sales are currentiy or were
last made to a significant nuaber of any category of buyers
or buyers constituting the general buying public for the
suppiies or services involveda

(3} *Invitation for bids™ means all documentsy whether
attachzd or incoprporated by referencey wutilizea for
soliciting bidse

{4} *"Purchase description® means the words used in a
sollcitation to describe the supplies or services to be
purchased and includes specifications attached teo or pade a
part of the solicitations

(5) *"Request for proposals™ means all docuwentssy
whether attached or incorporated by referencey utilized For
seiiciting proposals.

{6) "Responsible bidder or offeror® means a person who
has tne capability in a)l vrespects to perform fully the
contract requirements and the integrity and reljability
which will assure good faith performance.

{7T) *“Responslive bidder® m2ans a persaen who has
supmitted a bid which conforms in all material respects to
the invitation for bidse

MEM_SECIION. Section 13. #Methods of source selections

-13- H3 493
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uUnless otherwise authorized by laws all state contracts for
supplies and services must be awarded by competitive sealed
biddingay pursuant to [section 14}y except as provided in
18-4~104; Yitle 18y chapter 55 TFitle 18¢ chapter €3 and
[sections 15 through 17]e Supplies or servicas offered for
saley 1eases or rental by public utilities are exempt from
this requirement if the prices of the supplias or services
are rrgulated by the public service commission or other
governaental authoritys

SEM_SECIIONe Section 14« Competitive sealed biddinge
{1) An invitation for Dids must be issued and must Include a
purchase description 2and conditions applicable +to the
procurement.

{2} Adequate public notice of the invitation for bhids
must be given a vreasonable time drior to the date set forth
therein for the opening of bidss in accordance with rules
adopt2d by the department. Notice may include publication in
a newspaper of general circulation at a reasonable time
arior to bid opening.

(3} Bids must be opened publicly in the presence of
ene or more witnesses at the time and place designated in
the invitation for bids. EACH BIDDER _HAS THE RIGHI_IQ BE
BRESEMT+ EITHER_IN_PERSON OB _PY AGENTe _WHEN_ _THE _BIDS _ARE
OPENED__AND__HAS _TIHE RIGHT TO EXAHINE AND INSPECT ALl 5I0Sa

The amsunt of =2ach bid and such other relevant information

14— HB 493
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as may be specified by rules together with the name of each
biddery must be recorded. The record must be open to public
inspections After the time of awarde all bids and bid
documznts must be open to public imspection in accordance
with tne provisions of 2-6-102.

{4} #8ids must be unconditionally accepted without
alteration or correctiony except as authorized in {[sections
1 through && %8 451« A4ids must be evaluated based on the
requirements set forth in the invitation for bidss which may
include criteria to determine acceptabilitys such as
inspections testings quality, workmanships delivery, and
suitability for a particular purposee« Those criteria that
will affect the bid price and be considered Iin evaluation
for asard must be objectively measurables such as discountse
transportation cestsy and total or life-cycle <astse The
invitation for bids shall set forth the evaluation criteria
to be useds Only criteria set forth in thae invitation for
bids may be used in bid evaluations

(5} Ceorrection or withdrawal of inadvertently
erronsous bidss before or after awards or cancellation of
awards or contracts based on such bid mistakes may be
permitted in accordance with rules adopted oy the
department. AFfter bid opening no changes in bid prices or
other provisions of bids nrejudicial to the interest of the

state ar.. fair competition may be permitted. Except as
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atherwise provided by ruley all decisions to permit the
correction or withdrawal of bids or to cancel awards or
¢contracts based on bid mistakes must be supported by a3
writesn determination made by the department.

{5) The contract must be awarded wWwith reasonable
promptness by written notice to the lowest responsible and
responsive pidder whose bid meets the requirements and
criteria set forth in the invitation for bidsy including tne
preferences established by Title 18y chapter l,y part 1le. If
atl bids exceed available funds as certifiegd by the
approoriate fiscal officer and the low responsive and
responsible Did does not exceed such funds by more than 5Xe
the directar or the head of a purchasing agency is
authorized, in situations where time or econonmic
considarations preclude resolicitation of a reduced scopes
to n2gotiate an oadjustment of the bid prices including
changzs in the bid requirementse with the low responsive and
responsible bidder in order te bring the bid within the
amount of available fundse.

{?7) wWhen it is considered impractical to initiaily
prepar2 a purchase descriotion to support an award based on
pricey an invitation for bids may be issued requesting the
submission of unpriced offersy to be followed by an
invitation for bids Ulimited to those Gidders whose offers

have boen gualified under the criteria set forth in the
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first solicitations

YiH_SECIIONs Section 5. Competitive sealed
proposalse (1) Whens under rules adopted by the departments
the directory the head of a purchasing agencys or a designee
of either officer above the Jevel of the procurement officer
determines in uriting' that the use of conmpetitive sealed
piddirg is either not practicable or not advantageous to the
states a contract may be entered into by competitive sealed
proposalss The department wmay provide by rule that it is
eithar not practicable or not advantageous to the state to
procurs specified types of supplies and services by
competitive sealed bidding.

{2) Proposals must be sclicited through a reguest for
proposalss

{3) Adegquate public notice of the request  for
proposals must be given in the same manmner as provided in
tsection 14(2) ]

{4) Proposals must be opened so0 as to avoid disclosure
of contents to competing offerors during the process of
negatiations A register of proposals must be precared in
accordance with rules adopted by the department and must be
open for public inspection after Contract awards

(5) The request for prooosals must state the relative
importance of orice and other evaluation factorse

{6y As orovided in the request for proposals and under
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rules adopted by the departmentsy discussions may be
conducted with re5pons}ble offerors who submit apparently
resporsive proposals for the purpose of clarificationy to
assure full understanding of and responsiveness to the
solicitation requirementss Offerors must be accorded fair
and equal treataent with respect to any opportunity for
discussion and revision of proposalsy and such revisions may
be pernitteds after submissions and prior to awarde for the
purpose of obtainino best and final offerse In conducting
discussionsy there may be no disclesure of any information
derived from proposals submitted by competing offerors. The
department mAy require the submission of ctost or pricing
data in connection with an award under this sections

{T) The award must be made to the responsible offeror
whoss proposal is determined in writing to be the wmost
advantageous to the statey takinj into consideration pricey
inctuding the uraeference in 18~-1-102y and the evaluation
factors set forth in the request for proposalss No other
factors or criteria may be usad in the evaluations. The
contract file shall contain the basis on which the award s
mades

"JIEW_SECTIUNa Section l&. Small purchasess Any
procurament nnot exceeding the amount established by rule may
be mhde in accordance with  swall  purchase procedureas

establ ished by the departmente Procurement requirements may

—-18- A8 493
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not ne artificially divided so as to constitute a small
purchase under this sections

YEW _SECTIIONa Section 1lTe S5ole source procurements A
contract may be awarded for a supply or service item without
competition whens under rules adapted by the departments the
directors the head of a purchasing agencys or a designee of
either officer above the level of the procurement officer
determines in writing that there is only one source for the
required supply or service iteme The department may require
tﬁe submission of cost or pricing data in connection with an
award under this sectione

NEW.SECIIANa Section 1B. Cancellation of invitations
for bids or reguests for proposals. An invitation for bidsy
a request for proposalssy or other solicitation may be
canceled or any or all bids or proposals méy be rejected in

whole or in parte as may be specified in the solicitations

when it is in the best Interests of the state. The reasons

therefor must be made part of the contract files
NEH_SECTIONs Section 19. Nonresponsibility of bidders
and offerors =-—- nondiscliosure. (1) A written determination
of nonresponsibility of a bidder or aofferor must be wade in
accordance withh rules adopted by the departments The
unreasanable failure of a bidder or offeror to promptly
supply - information in connection with an liaquiry with

respect.‘to responsibility may be grounds for a determination
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of noiresponsibility with respect to such biader or offerore

{2) Information furnished oy a3 bidder or offeror
pursuant to this sectlon may not be disclosed outside of the
departaent or the purchasing agenty without priocr written
censent by the bidder or offerore

NEH_SELIION, Section 20. Prequalification of
supplierss Prospective suppliers may be prequalified for
particular types of supplies and servicess Seclicitation
mailiny 1lists of potential contractors wust include but not
be Yimited to such prequaltified supplierss

NEW_SECIIONs Section 21. Types of contractsas Subject
to the ‘]imitations of this sections any type of contract
that will promote the best interests of the state may oe
usedy except that the use of a cost-plus-percentage-of-cost
contract Is prohibited. A cost-reimbursement contract may be
used snly when @ determination is made in writing that such
contract is likely to be less costly to the state than any
other type or that it is impracticaple to obtain the
supplies or services required except under such a contracts

NEM_SECTIAN, Section 22. Apprbvai of accounting
systems Except with respect to firm fixed-price contractss
no contract type may be used uniess it has been determined
in writing by the department that:

(1) the proposed contractor®s accounting system wil?

permit timely develogment of all necessary cost data in  the
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form rvequired by the specific contract type contemplated;
and

{2y the proposed contractor®s accounting system is
adequate to allocate costs in accordance with generally
accepted accounting principles.

NEM_SECIIONs Section 23. Contract performance
securitye (1} For state contracts for the procurement of
supplies and servicess the department may in its discretion
require the filing of security to gquarantee the faithful
performance of the contract and the payment of all laborerss
supplierss materialmens mechanicss and subcontractorsa

{2} If contract performance security is required under

subsection {l)» the following types of security may be

REQUIRED IO _JE deposited with the state:

{a) a qgood and sufficient bond with a licensed surety
company as suretys;

{(0) an irrevocable letter of credit‘ NOT__JQ__EXCEED
$100:000 in accordance with the provisions of Title 30
chapter 3y part 13

ic) lawful money of the United States;

{d) @ cashier's checky certified checks bank money
orders or bank drafty drawn or Issued by any banking
corporation incorporated under the laws of Montana or by a
banking association located in Montana; or

(a) certificates of deposit or money market

-21- HB 493
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certificates issued by any bank or savings and loan
association licensed to do business in Montanas

(3) The amount AND__JIYBE of the seécurity mentioned
above aust be set—in-eaf-ameunt-considered DELERMINED by the
department to be sufficient to cover the risk involved to
the statey except that the same shall not be less than 25%
of the total contract prices and must be payable to the
state of Montana. IN_DEIERMINING .THE_ _AMOUNI__AND _IXPE. .OF
SECURLIY_ _BEQUIRED_ _FOE__EACH LONTRACYs IHE OEPARTMENT SHALL
LONSIQER THE NATURE OF THE _PERFORMANCE _AND__THE NEFR _FOR
EUTURE __PROTECTION _I0. JUE _SIALE. THE DEPASTMENT MAY ADOPT
BULES TO_ASSISY_IT _IN_ _NAKING _THIS _DEIERMINAXION _AND _IN
BROYECTING _IHE.STATE. 1IN _DEALING WIIt IRREVOCARLE IFITERS_OF
CREDILs Any contract security requirements must be included
In the Invitations for bids or requests for proposalse

{«) Yhe provisions of Title 18, chapter 2+ parts 2 and
3+ do not apply to procurements under [sections 1 through 46
&8 451

NEM_SELYICONs Section 24 Contracts - termssy
extensionsy and time limitss (1) Unless otherwise provided
py la<s nho contracts leasey or rental agreement for supplies
or sarvices may be made for a lonjyer period than 3 years;
howevers the department may contract for the ltease or
purchase of <telecommunications eqguipment and systems and

data trocessing equipment for a paried not to exceed 10

~22=- HE 493
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yearsa A contracts Tleasey or rental agreement may be
extended or reneweds notwithstanding the time limits stated
in this sections if the terms of the extension or renewal,
if anys are included in the solicitation and funds are
available for the first fiscal period at the time of the
agreenente Payment and perfoermance obligatians for
succeeding fiscal periods are subject to the availability
and appropriation of funds therefore.

(2} Prior to the extension or renewal of 23 contracts
it must be determined in writing that:

lta) estimated requirements cover the period of the
contract and are reasonably firm and continuing; and

(b} the contract will serve the best interests of the
state by encouraging effective competition or otherwise
promoL ing economies in State procurementes

{3) wWhen funds are not appropriated or otherwise made
available to support continuation of performance in a
subsejuent fiscal period, the contract must be canceled.

EHERE=RS-A-NEW-MEA-SECTION-FHAT-REASSS

Section-ESv-—Eonsuttation-with-the-tegisintorcs--Before
enteritng-into-a-contracty-teasey——or-—rentatl--pareenent-——For
asuppties-—or--szervicesr——for-a—period-}onger—than-3-years-and
nrotring-expenditures—enceeaing—i2Sy888y-the-daparenent——or
fta-~—designee--sheti-inform-end-consudt-nwith-the-tegistature

+f-thaﬁ%eg+=+nturgffs—in-:ess+on~ef-thc-ieg+sint+ve~ﬂfiﬂunee
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ecommitbee-tf-the-tagistature—tas-not-in-seasiony

Nen—SEETFIONw--Fection-Fée——Right-to-itnepect-pltantw--Fhe
state--mayy--at-—peasonable-—timesy——inapect-tha-part-af-the
prene--—or-—plrace——of-—buainess-—of~—a--Contratter—~-of---any
subecoqtractor-—that-—¢3--retated--to--the-performonce-of-any
contract-awarded-or-to-be-awarded-by-the-states

MEW-SEEFIONT-~Section-E2Fw—~F+nntitcy-of-—determinrttonss
Fhe-—determtnations——required——by--Faections--4t5+y—=15tisyvy
1543 3r-3Fvy-—18y-~19y——2iy——ZEv-—and--24{2yJ--are~—f+nal-—-and
conclusive-—untess-~they--are-—cteariy-erronesusry-arbttroryy
copricionsy-or-contrary—to-tawe

dEW _SECTION, Section 25« Reporting of anticompetitive
practicese If for any reason callusion or other
anticompetitive practices are suspected among any bidders or
offerors. a notice of the relevant facts shall be
transmitted to the attorney general by the departwmente.

NEW SECTIONs Section 26. Retention of procurement
recordse All procurement records must be retaineds manageds
and disposed af in accordance with Title 24 chapter 6.

MEM_JECIIONs Section 27. Records of sole source
procuresentse (1) The department shall maintain or shail
require the head of a purchasing agency to maintain a record
listing all contracts made under {section 17] for @ minimum
of 4 wezars,. The record must contain:

(a) each contractor®s name;

24w HB 493
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{b) the amount and type of each contract; and

{c) a VYisting of the supplies or services procured
under each contracte

{2} The record must be available for publ lc
inspection.

YEM.SECIIONS Section 28. Definition. AS used in
[sections 38 33 28 through 33 3% 31)s "specification® means
any description of the physical or functional
characteristics or of the nature of a supply or services It
may include a description of any requirement for inspectingy
testingy or preparing a supply or service for delivery.

NEW_SECYIDNa Section 29« Duties of the department --
rulese (1) The department shall adopt rules governing the
preparation, maintenance, and content of specifications for
suppties and services required by the statee

{2y The department shall prepares Issues revises
maintainy and monitor the use of specifications for supplies
and services required by the state.

NEM_SECTION. Section 30. Using agencies’ advices The
director may obtain expert advice and assistance from
personnel of using agencies in the development of
specifications and way delegate in writing to a using agency
the authority to prepare and utilize 1ts own specificationse

MEM_SELZIICNa Section 31. Competition. A1l

specifications shall promote overall economy for the
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purposes Intended and encourage competition in satisfying
the state's needs and may not be unduly restrictive.

HEM _SECTIONs Section 32. Contract clauses —
rutese {1} The departwment may adopt rules permitting or
requiring the knclusion of clauses providing for adjustwents
in pricess tine of performances or other appropriate
contract provisions relating to the following subjects:?

{a} the wunilateral right of the state to order In
writings

(i} changes in the work within the scape of the
contract; and

{ii) temporary work stoppage or delay of performance;
and

(b) variations occurring between estimated quantities
of work in a contract and actual quantitiess

{2) Adjustments in price pursuant to clauses
established under subsection {1) must be computed in one or
more of the following ways:

{a) by agreement on a fixed price adjustment before
commencement of the pertinent performance or as soon
thereafter as pgracticablej

(b) by unit prices specified in the contract or
subsezuently agreed upon;

{c) by the costs attributable to the events or

situations wunder such clauses with adjustment of profit or

-26~- HB 493
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feey all as specified in the contract or subsequently agreed
upon;

{d) in such other manner as the contracting parties
may mutually agree; or

{e) in the absence of agreement by the partiesy by a
unilateral determimation by the state of the costs
attributable to the events or situations under such clauses
with adjustment of profit or fees all as computed by the
state in accordance with applicable sections of the rules
adopted under [section 35 36 33).

{3) The department may adopt rulesy—including-Sut—not
Fpited-—4e rules peraltting or requiring the inclusion in
state contracts of clauses providing for appropriate
remedies and relating to the following subjectss

{a} liguidated damagess as appropriate;

{b)} specified excuses for delay or nonperformance;

{c} termination of the contract for default;. and

{d) termination of the contracty in whole or in parte
for the convenience of the state.

(%) The director or the head of a purchasing agency
may vary the clauses established by the departmsent under
subsections (1) and {3) for inclusion in any particular

state contracte Any variations must be supported by a

‘written deteraination that states the circumstances

justifying such variation. Notice of any wmaterial variation

-27- HB 493
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must bde stated in the invitation for bids or request for
proposatsa

NEW_SECYIONs Section 33. Cost principles -— ruless
The department shall adopt rules satting forth cost
arinciples which must be used to determine the allowability
of incurred costs for the purpose of reimbursing costs under
contract provisions that provide for the reimbursement of
costse Howevere if a written determination is approved at a
level above the procurement officere such cost principles
may bz modified by contracte.

MEM SECYIONe Section 34« Definitionss AS used in
[sections 36 3 3% through 38 39 3&]s the following
deflnitions apply:

1) -supplies' weans supplies owned by the state.

(2)  *Surplus supplies®™ means any supplies having a
remaining useful life but that are no longer required by the
using agency in possession of theme This includes obsolete
suppliess scrap materialsy and supplies that have completed
their useful Yife cycle.

YEW _SECTIONs Section 35« Supply management rules. (1)
The department shall adopt rules governing:

(a) the management of supplies during thelr entire
life cycte;

th) the salesy leasep or disposal of surplus supplies

by public auctions competitive sealed biddings or other

-28- HB 493
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appronriate method designated by rule;

{c) transfer of surplus supplies.

{2Z) No e&employee of the owning or disposing agency
directly involved with the disposal may purchase supnlies
sofd by his agencys

NEH_SECTIIANa Section 36e Allocation of proceedss
Proceeds from the sale, leasey or disposal of surplus
suppliies must be allocated as provided by 18-6-1014 less a
reasonable handling fees

NEML.SECLIION. Section 3T« Oefinitionse As used in
[sections 39 48 37 through 45 4affi %3}y the following
definitions appliy:

{1) ™“Cooperative purchasing¥ means procurement
conducted by or on behalf of more than one public
procurement unita

(2} "Local public procurement unit¥ means a countye
cityy, towny of other subdivision of the state or a public
agency of any such subdivision; public authorityi
educationals healthy or other institution; to the extent
pravidad by laws any other entity that expends public funds
for the procurement of supplies and servicesi and any
nonprofit corporation operating a charitable hospital.

(3) ™Public procurement unit™ means a local or state
public procurement unit of this ar any other state,

including an agency of the United States.

~29~- HB 453
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{4} “State public procurement unit™ wmeans a state
departaents agencyy or officiat that'exbends public funds
for the procurement of supplies and services.

YEM. SECILION,. Section 38. Cooperative purchasing
author izedes The department may barticlpate ins sponsore
conducte or adminlster a cocoperative purchasing agreement
for the procurement of any supplies or services with one or
more public procurement wunits in accordance with an
agreemant entered into between the participantss. Such
cooperative purchasing may include pot——i+y——net——3timrted——+to
joint or wulti-party contracts between public procurement
units and open-ended state public procurememt unit contracts
that are made available tc local public procurement units.

HEH_SECTIOMa Section 39« Salesy acquisitions or use of
supplies by a public procurement unite The department may
sell toy acquire froms or use any supplies belonging to
anpther public procurement uni t independent of the
requirements of [sections 12 through 29 3 and-36 A7-ehrough
38 32 21]-

SEW_SECIION. Section 40. Coaperative use of supplies
or servicese The department may enter into an agreements
independent of the requirements of [sections 12 through 29
38 end--36 3% <ehrough--38 39 27]+ with any other gublic
procur ement unit for the cooperative wuse of supplies or

services uvnder tne terms agreed ubon between the partiess

=-30- HB 493
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NEM_SECLIOQN. Section 41a Joint use of facilgties- The
department may enter into agreements for the common use or
lease of warehousing facilitiess capital equipmenty and
other facilities with another public procurement unit under
the tarms agrecd upon betweon the parties.

SEW_SECTION. Section 42« Information and services ==
feese (1) Upon requeste the direcetor DEPARIMENI may make
available to public procurement units certain servicess
including but not limited to the following:

ta) standard formss

{t} printed manuals;

{c) product specifications and standards;

{d) quality assurance testing services and methods;

{e) qualified products lists;

(f} source information;

{9} common use commodities listings;

th} suppliar prequalification information;

(i) supplier performance ratings;

(j) debarred and suspendad bidders lists;

(k} forms for invitations for bidsy requests for
proposalsy instructions to biddersy gaeneral contract
provisianss and other contract forms;

(1} contracts or published summaries thereofy
including price and time of delivery information; andg

“{W) " cooperative purchasinge
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{2} The statey through the direetor QEPARIMENIs way
provide technical servicesy including but not limited to the
following:

(a) development of product specifications;

() development of quality assurance test methodss
includihg receiving, inspections and acceptance procedures;

(¢) wuse of product testing and inspection Fatilities;
and

(d) wuse of personnel training programse

{3) The direerar DEPARTMENLI may enter into contractual
arranqgements and publish a schedule of fees for the services
provided wunder subsections (1} and {Z)s Such fees may be
used by the department to offset costs incurred in providing
such Servicese

NEW.SECTIONs Section 43. Review of procurement
requirements. To the extent possibles the direetor
DEPARIMENT may collect information concerning the typey
costs qualitys and quantity of commonly used supplies or
servizes being procured or used py state public procurement
units.s Fhe--directar-may-nlso-cottect-speh+information-from
Focetpabtie-précurement-unttes The director JERARIMENI way
make available all such information to any public
procurement unit upon requests

NMEW_SECTIQNe Section 44« Applications {1) Except as

provided in [section 24]y which applies retroactively to

-3z- HB 493
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telecommunications equipment and systems and data proéessing
equipment acquired undesr existing contractss leasess or
rental agreementss and subject to the terms of such
areemzntsy [sections 1 through 46 %8 %5} a3pply only to
contracts solicited or entered into after Januoary ls 1984y
unless the parties agree to its application to a contract
solicited or entered into prior to January ls 1984

(2) [Sections 1 through 46 &8 45] apply to expenditure
of public funds idrrespective of their sourcesy including
federal asslstance moneys by this state acting through a
goveramental bodyy as defined in [section 3}y under any
contract; but [sections 1 through 46 4§ 45] do not apply to
either grants ar contracts between the state and Its
political subdivisions or other governmentss except as
provided in [sections 39 &8 37 through 45 &6 %1}« [Sections
1 thraugh 46 4§ 45] also apply to the disposal of state
suppliase Nothlnn in [sections 1 through 46 % 43] or in
rules adopted thereunder prevents any governmental body or
political subdivislion from complying with the terms and
conditions of any granty gifts+ bequesty or cooperative
acreaments

{3} {Sections 1 through &6 48 %£5) do not apply to the
construction of-pubtie-works CONIRACTS.

IHERE_15 A_NEdW_MCA SECIION_THAT READS:

Saction 45- Local government adoption of procurement
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provisionsa A political subdivision or school district may
adopt any or all parts of [sections 1 through 48 45] and the
accompanying rulas promulgated by the departaents
NEH-SEEFIONy——Section-4¢9v~~Performance-within-stace—af
pub¥ - --printingy---bindingy---and---stetionery-—-work-—-—
eueept+ons---f1}~€*eepe-as-previdsd-iq—subseetiens*-faf——and
£5ry——att--printingy-—bindingr-—and--stotionery-nork-for—-ethe
state—nf—ﬂontana-must-be-eerforued-—ufth+n-fthe-—state'——h¥%
nvitetions——for-bidasy-requests-for-propesniay-and-contraces
for-such-work-nast-go-stirpatater
t2y-—Fhe-work-referred-co-~tn--subsection--tiy--may--be
perferned-sutside-the-state~if-it-tarestabtished-thace
t9y-=the-work-cannot-he-performed-within-the-seates
to¥——the—towest--price--for--whieh-—the-—nork--can——be
procured-within-the-stare-exceads~-the——charqge--usvatty--and
customariiy—node-to-private—individueats-and-corporatiens-for
work-af-simttar-—character-and-quatityt-or
fet--sti--bids—or--propozstz-—for-che-work-or-any-port
thereof-nre-excessive-and-not-reasonably-competitivey
£3)--No-parment-may—he-made-bhy-the-state-for--printingy
#indtngry-—or--stationery-work-antess-the-wark-+s-done-within
the-stace-or-is-suthorired-to--be~-done--ovtside~—the-—-seate
parsoant-to-subsectian—f2tw
t44-—Art-contractz-For-work-to-pe-performrd-—ontaside-the

state--gader——subsaeeion-—{2}-nust-reqaire-that-soch-work-be
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performed-under-condivions~which--sunseantiotty~--conform--to
the-—~}aws——af-this—state-regerding—conditiona-af-enplaymenty
Rodrs-—of--~Fnhory-—and-—miniman--wogesy—-¥icktation--of-——the
provisrons-—of--this-apbseetion-+as—cause—for-caneetiasion-of
the-controcts

£53y--Fhe-pubiication-of ~the-Hontane—Code—4dnnotatedy--as
proviﬂeq-in-t-ti-set—threugh-}-ii;aaﬁy—as-uueaﬂeey-+s-e:enpt
from-the-requirenents—of-this-sections

IHERE. IS 4 NEM_MCA _SECTION THAI _READS;

Section 46« State printings bindings and stationery
work -- resident preference. Al1 printings bindingsy and
stationery work for the state of Hontanas except the Montana
Code Annotated and certificates of appointment and election
to off icey must be printed in the state of Montana by a
responsible bidder if his bid does not exceed the lowest bid
by a nonresident printer by more than the percentage in
18=-1-102.

Szetion 47« Section 18-&~1G4ey MCAgy is amended to read:

"1B~4-104e Purchases exempt from general requirementss
[1)} Fresh fruits and vegetables {other than potatoes) shall
not be inciuded in the supplies to be purchased as provided
in ewis--ehapeer [sections 1 __through _44=-48 43]s The
department may 31Jow a3 state agency or institution to
purchase fresh fruits and vegetables. A ‘itemized account

shall _be. kept of.these purchases and the account shall be
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furnisned to the department.

{2) Likewisey when immediate delivery of articles or
performance of service is required by the public exigenciess
the articles or service so required may be procured by open
purchase orf contract at the place and in the manner in which
the articles are usually bought and sold or the services
enjaged between individuals but under the direction of the
department.

{3) The department of adninist;ation may exedqpt the
department of institutions from the provisions of part-2-of
this-chepter [gectiqns l_through &&=%8 _%3] for £he purchase
of suitable clothing by the department of institutions for
residents of its institutions and community-based programse

(#) As used in this sections ®suitable clothing™ means
styleds seasonable clothinge which will allow the resident
to make a normal agpearance in the community."

Section 48. Section 18~-T-104y MCAs is amended to reaag:

*18-7T~104a #nion labele A1l printing for which the
state of Montana is chargeable shall bear the label of the
branct of the international typographical wnions the allied
printing trades councils or the amaltgyamated lithographers of
America of the locality in which |t is printeds except under
the following conditionse Printing flrms not having the use
of the labels and who are desirous of presenting bids for

printina as epumerated above s$hall be required to estabkish
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consitaration as a responsible bidder as follows:

{1] As a condition to cansideration as a responsibie
bidders printing concerns must File with the secretary of
state a sworn statement to the effect that employees in the
employ of the concern which is to produce such printing are
receiving the prevailing wage rate and are working under
conditions prevalent in the locality in which the work is
producede

[2) whenever a collective bargaining agreement is in
effect betwean an employer and employees who are represented
by a responsible organization which Is in no way influenced
or contrelled by the wmanagements such agreement and its
provisions shal'l be construed as conditions prevalent in
said 1ocallty and shall be the minisum requirement for being
adjudged a responsible bidder under 18-3-193 [sections. 1
through_%é=-48 45]s [section 42=4%% 46]: or 18-T-10%.

{3) Printing flrms having the use of the union labels
as set forth above shall be deemed as having complied with
the orovisions of $6-#-183 {sectipos_l.through $6-48 33]»
Lsgctian. #2=-%49 46}s or 18-7-134y but nothing in these
provisions shall be construed as exempting such bidders from
any orovistons of ¥8-3-%63 (sectigos 1 through.#8=%6 45]»
{section %%-%9 £6]}s or 1B-7-104y 2nd such bidders shall
alsop be required to conform to all provisions thereof."

serction 4%« Secticn 18-T-105y MCAy is amended to read:
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#]18~-T-10%. Penaltye. Any officer of the state who shal)
accept any oprinted mattery--except--certifieates—named-in
$+8-F-393y for which the state is chargeable in whole or in
part or who is found to have had printed matter produceds
under conditions other than as set forth in $0-F=2¢2
Lsections_.A.-through _&fp--48 4£5])s__{section  47-%% 24)s or
18~-7-104 shall be subject to a fine of $50 for each and
every offense.™

Section 50. Section 87-i-209y MCAy is amended to read:

n37-1-209. Acquisition and sale of lands or waters.
{1} Yhe departments wlith the consent of the commission ands
in tne case of land acquisition involving more than 100
acres or $100+000 in valuey the approval of the board of
Tand commissionerssy may acquire by purchasee leases
agreenents gifty or devise and may acquire easements upon
lands or waters for the purposes listed in this subsectione
The dspartment may develops operatey and maintain acquired
Yands or waters:

{a) for fish hatcheriesy nursery pondsy Oor game farms;

(b} as lands or water Suitable for gamesy birdes fishy
or Fur-bearing animal restorations propagationy or
protection;

(z) for public huntings fishings or trapping areasj

{3) to capturer propagatey transporty buyy selly or

exchanse any qames birdss fishs fish 2qgss or fur-bearing
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animals needed for propanation or stocking purposes or to
exercise control measures of wndesirable species;

(e} for state parks and outdoor recreation;

{f1 to extend and consolidate by exchapnges lands or

waters sultable for these purposese

{2} The departwent, with the: consent of the-

commissiony may acquire by condemnation lands or structures
for the preservation of historical- or archaeological sites
that are threatened with destruction or alteratione

(3} (a) The departments with the consent of the
commisslony.. may dispose of lands and waters acquired by it
en those terms after that public notices without regard to
other laws which provide for sale or disposal of state lands
and w~ith or without reservations as it considers necessary
and advisables

{b) Notlce of sale describing the lands or waters to
be disposed of shall be published once a week far 3
succassive weeks in a newspaper with general circulation
printed and published In the county where the lands or
waters are situated ory if no newspaper s published in that
countys then in any newspaper with general circulation in
that county.

(c} The notice shall advertise for cash bids to be
presented:-to the director within 30 days from the date of

the first publication. Each ''dpid must be accompanied by a
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cashia2r's check or cash deposit in an amount equal to 10% of
the amount bide The highest bid shal? be accepted upon
payment of the balance due within 10 days after mailing
notice by registared or certified mail to the highest
bidder« If that bidder defaults oa payment of the balance
duey- then the next highest  bidders shall be similarly
notifiad in succession until a sale Is completeds Deposits
shall be returned to the unsuccessful bidders except bidders
defaulting after notifications

{d} The department shall reserve the right to reject
any 4%ids which do not equal or exceed the' full market value
of the lands and waters as determined by the departmente. The
dapartment shall convey +the lands and waters without
covenants of warranty by deed executed by the qoveragr or in
his =»bsence or disability by the tieutenant governorsy
attested by the secretary of state and further countersigned
by the director.

(4) MNetwithstending-the-provisions--of-——1i8~4-+82y-—the
The departments with the consent of tﬁe commissiony is
authorized to utilize the installment contract method to
facilitate the acquisition of wildlife management areasy in
which jame and nongame fur-bearing animals and game and
nongane birds may breed and replenishe and areas which
provide access to fishing sites for the publics In no case-

may the total cost of such instaliment contracts exceed thé-
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cost of purchases authorized by the department and
approdriated by the legislatures.®

NEW_SECIIONe Section S1ls Codification instructiona
Sections 1 through 46 48 %3 are intended to be cndified as
an integral part of Title 18, and the praovisions of Title 18
apply to sections 1 throuah 46 £8 45. Section 42 %9 46 is
intended to be condified as an integral part of Title 18y
chaptsr T+ and the provisions of Title 184 chapter Te apply
to section #F &3 46

NEW_SECIEONa Section 52+ Severabilitys. If a part of
this act is invalidy all valid parts that are severable from
the invalid part remain in effects If a part of this act is
invaiid in one or more of its applicationse the part remains
in effect in all wvalid applications that are severable from
the invalid applicationse

NEW_SECTIONa Section 53« Repealers Sections 1B-4-101,
1B=4=102s 18-4-201 through 18=9=203, 18-4=-211 through
18-4=2Lt4e 18=T-102¢ 18-T7T-1034 and 16=-7-111 through 18-7-113.
HCAy are repesled.

NEW_SECIIONe Section 54 Effective date. Fhis (1)

EXCEPY. EFOR SECYIONS 25 AND %3F 4%e_ _IHIS act is effective

January 1y 1986s

(2). SECTIONS_ 24 AMD 4% %4 ARE EFEECTIVE ON _PASSAGE AND

ARERQOVALA
-End-
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