HOUSE BILL NO. 468

Introduced: 01/24/83

Referred to Committee on Judiciary: 01/24/83
Hearing: 2/4/83
Report: 02/11/83, Do Pass, As Amended

2nd Reading: 02/14/83, Do Not Pass
Bill Killed
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BILL NO. _%_g 1 showny wust order the prosecution to be diswmissed if a
Y . %g_ .
2 INFRDDUCED BY diﬂgvn~dél . defendant whose +tria?! has not been postponed upon his

N

3 #%fx;fif'“£7ﬁ;]— 2 application is not brought to trial within 5 months after
4 A BItL FOR AN ACT ENTITLED: ™AN ACT TO SPEED THE PROCESS OF 4 entry of plea upon a complainty informations or indictment
] FINAL CRIMINAL {ONVICTIONS BY REQUIRING THE DISMISSAL OF 5 charging a misdemeanor gand withip 200 days after entry of
[3 FELONY CHARGES NOT PROSECUTED IN A TIMELY MANNERe BY & glea upon a complaints informations or indictment charging a
T REDUCING THE TIME REQUIRED FOR CERTAIN ACTS T0D B8 TAKEN 1IN T felony.

8 CRIMINAL APPEALSy BY SETTING A LIMIT OF 70 DAYS ON 8 {3) An order for the dismissal of an action as
9 EXTENSTIONS GRANTED BY THE SUPREME COURTs BY REQUIRING ? provided in this chapter is a bar to any other prosecution
10 SANCTIONS TO BE IMPOSED BY THE SUPREME COURT WHEN A PARTY 10 far the same offense if it is a misdemeanory but it is not a
11 FAILS TO MEET A PROCEDURAL DEADLINE; AND BY ELIMINATING 11 bar if the offense is a felony.®

12 EXCEPTIONS TO THE WAIVER OF ISSUES NOT RAISED IN PETITIONS 12 Section 2. Section 46-20-311y HCA, is amended to read:
13 FOR POSTCONVICTION RELIEF; AMENDING SECTIONS 46—~13-201» i3 "46~20-31k, Transmission of the records (1) The record
14 46~26-311y %6-20-31Zs 46—20-405y AND 46—21-105s MCA.™ 14 on appeals including the transcript necessary for the
15 15 determination of the appeals shall be transmitted to the
is 8F IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 16 supreme court within 48 20 days after the filing of the
17 section le. Section 46-13-20Ly MCAy is amended to read: 17 notice of appeal unless the time is shortened or extended by
18 n46-13-201la Dismissal at instance of court or 18 an order entered under 46-20-312 or 46—20-313. Promptly
19 prosecutione {1) The court mays either on its own motion or 19 after filing the notice of appealy the appellant shall
20 upon the application of the attorney prosecuting and in 20 comply with the provisions of 46~20-302 and shall take any
21 furtherance of justicey order an actions complainty 21 othey action necessary to enable the clerk to assemble and
22 informations or indictment to be dismissede The reasons of 22 transmit the recorde If more than one appeal is fileds each
23 the dismissal must be set forth in an order entered upon the 23 appellant shall comply with the provisions of 46=-20-302 aad
24 minutesas 24 this subsection and a single record shall be transmitted
Fd3 (2} The courts unless good cause to the contrary is 25 within 48 20 days after the filing of the final notice of
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appeal «

{2) When the record is complete for purposes of the
appeals the clerk of the district court shall transmit it to
the clerk of the supreme courte The clerk shall number the
documents comprising the record and shal) transmit with the
record a numbered 1ist of the documentsy identifying each
with reasonable definiteness. Documents in bulky containers
and physical exhibits other than documents shall not be
transmitted by the <¢lerk unless he is directed to do so by a
party or by the clerk of the supreme court. A party must
make advance arrangements with the clerk of the district
court for the transportation of bulky or weighty exhibits
and with the clerk of tha supreme court for their receipte
Transmission of the record Is effected whan the clerk of the
district court mails or otherwise forwards the record to the
supreme . couft. The clerk of the district court shall
indicate by endorsement on the face of the record or
otherwise the date wupon which it is transmitted to the
supreme courte"

Section 3. Section 46-20~312y MCAs is amended to read:

"46-20-312, Extension of time for transmission of
records (1) The district court may extend the tiae For
transmitting the records The request for extension must be
made within the time originally prescribed or Wwithin an

extension previously grantedy and the district court shall
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not extend the time to a day more than 96 10 days from the
date of filing of the first notice of appeals

(2) If the district court is without authority to
grant the relief sought or has denied a request therefors
the supreme court mwmay on motion extend the time for
transmitting the record or way permit the record to be
transmitted and filed after the expiration of the time
allowed or fixeds

{3) A motion for an extension of time for transmitting
the record made in either couwrt shall show that the
inability of the appellant to cause timely transmission of
the record is due to causes beyond his control or to
circumstances which may be deemed excusable neglects If a
request for an extension of time for transmitting the record
has been previously denieds the motion shall set forth the
denial and shall state the reasons therefore if any were
given.®

Section #. Section 46~20-405p MCAs is amended to read:

"46-20-405. Filing and service of briefss (1) The
appellant shall serve and file his bhrief within 38 20 days
after the date on which the record is fileds« The respondent
shall serve and file his brief within 38 20 days after
service of the brief of the appellant. The appellant may
serve and file a reply brief within 14 days after service of

the brief of the respondents but except Ffor good cause
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showny a reply brief must be served and filed at least 3
days before arguaent.

{2) Six copies of each brief shall be filed with the
clerk of the supreme court unless otherwise ordered by the
Courts and one copy of each brief shall be served on counsel
for each party separately representede The clerk will not
accept a brief for filing unless it is accompanied by
acknowledgment or proof of service as required by 46-20-502«

{3) if an appellant fails to file his brief within the
time provided by this section or within the time extendedy a
respondent may move feor dismissal of the appeals If a
respondent fails to file his briefs he will not be heard at
oral arqument except by permission of the courte®

NEW SECTIONa. Section 5. Maximum period for extensione
No order may be made by the supreme court graating an
extension of more than 70 days for any act required by this
chapter to be done before the supreme court for which
extensions of time may be granted by the supreme courte.

NEW SECTION, Section 6a Failure to meet deadline ——
sanctionss If a party fails to do an act required by this
chapter to be done within a specified period of time or time
extendedy the supreme court shall take appropriate action in
response to that failurey including dismissal of the case.

Section 7T Section 46-21-105+s MCAy is amended to read:

"46-21-105. What grounds for relief waived if not
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raised.s A1l grounds for relief clainmed by a petitioner under
this chapter must be raised in his oriqinal or amended
petitions. Any grounds not so raised are waived untess——the
€ourt—en——hearing——a-—-subsequent—petition—Ffinds—grounda—for

retlief-asserted-therein-which—ecoutd-not—veasonably-have-been

| rarsed-—in——the——ariginal--ar—anended——petition. Hhen a

petitioner has been afforded a direct appeal of his
convictiony grounds for relief that could reasonably have
been raised on direct appeal wmay not be raised in his
original or amended petition.=

NEW SECYION. Section 8as cCodification

Sections 5 and & are intended to be codified as an integral

instructione

part of Title 46y chapter 20y and the provisions of Title
469 chapter 20y apply to sections 5 and Ga

=End-
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STATE OF MONTANA 24]1-83
REQUESTNO. ..

FISCAL NOTE
Form BD-15

January 26, .19 83 , there is hereby submitted a Fiscal Note

In compliance with a written request received
for _House Bill 468 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legisiative Assembly.

Background information used in dévelopinhg this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 468 is an act to speed the process of final criminal convictions by
requiring the dismissal of felony charges not prosecuted in a timely manner, by
reducing the time required for certain acts to be taken in criminal appeals, by
setting a limit of 70 days on extensions granted by the Supreme Court when a'party
fails to meet a procedural deadline and by eliminating exceptions to the waiver of
issues not raised in petitions for postconviction relief and amends Sections 46-13-201,
46-20-311, 46-20-312, 46-20-405 and 46-21-105, MCA. A

' COMMENTS - ' ‘ \ w

No dollar estimate can be made for House Bill 468. The fiscal impact would be at

the local or county level where public funds are expended for court appointed counsel
and court costs in felony cases. While most cases would not be affected by the
limitation provisions in this bill, the few cases per year that are would probably
result in a substantial savings in those costs to counties.

FISCAL NOTE 9:B/1

@m‘;pmiw

BUDGET DIRECTOR
Office of Budget and Program Planning

Date.J 2’ KB
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nprroved by Committ:
on Judiciary

HOUSE BItLk NO. 468
INTRODUCED BY SHIFTs PHILLIPSe HANNAH»

STOBIE+ FAGGe SEIFERY

A BILL FOR AN ACT ENTITLED: ™“AN ACT TO SPEEQ THE PROCESS OF
FINAL ZRIMINAL CONVICTIONS BY REQUIRING THE DISMISSAL OF
FELONY CHARGES NOT PROSECUTED IN A TIMELY HANNER: BY
REDUCTHG THE FEME-REQUEIRED-FOR--EERFAEN--AEFS——FB~~BE—-FAKEN
ABOUNI . _OFf TIMEC BY WHICH IHE TiIME PERIOD FOR_IRANSMISSION OF
IHE_RECORD_MAY BE _EXIENDER IN CRIMINAL APPCALSy BY SETTING A
LIMIT OFf 70 DAYS ON EXTENSIONS GRANTED B8Y THE SUPREME COURT:
AND Br REeuiREING PAOVIDING THAI SANCTIONS ¥4 BE IMPOStD ey
THE SUPREME COURT MWHEN A PARTY FAILS TO MEET A PROCEDURAL
DEADLINE; ANO-BY-ELIMEMATEING-EXEERPFEONS-—F3—-~FHE-—WALVER——GF
F55UES ~~NOF=~RAESED——EN~ PEFEFIONS—FOR-POSTCONVEETEON-RELIEF+
AMENDING SECTIONS 66-13-2019--46-20~3%%y AND  46-20-312y

46-20-4085y~AND-46—23-385y MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAS
Section lu. Section #56-13-201+ MCAs Is amended to read:
"535-13-201. Dismissal at instance of court or

prosezutions (1) The court mays either on its own motion or

upon the appilication of the attorney presecuting and in
furtharance of justice, order an actiony complaints

infornationy ar indictment to be dismisseds The reasons of

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0468702

the dismissal must be set forth in an order entered upon the
minutess

{2) The cocurts unless good cause to the contrary s
showns must order the prosecution to be dismissed if a
defendant whose ¢trial has not been postponed wupon his
application is not brought to trial within 6 months after
entry of plea upon a complainte informations or indictment
charqging & misdemeanor and_aitbio 200 days_afteg eontry of
plea_unoa a_complaints ioforgations or indictment cbarging a

felonys

{3}y An order for the dismissal of an action as
provided in this chapter is a bar to any other prosecution
for the same offense if it is a misdemeanore but it is not a
bar if the offense is a2 felony."™

Seceton-ge--Section—4%6-28=3tiv-HEAvy-is—amended-co-reads

G b2 F+3ttv--Fronsmission--—of-—the--recardes-—={i}-~—Fhe
record-on—appeatr—ineluding-the-tronseript-necessary—for-the
determination——of--che-—appeaty-—shatt-be-transmicead-co-the
supreme-coort-within-48-2f-days——nfesr--the-~friing-—of——the
notice-of-appeat-unless-the-time-ia-shortened-or-extended—-hy
an--arder——entered--under——446-328-332-or-46-20-3t3z—~Prempely
after-fiting-the——potice——of--sppeaty--the--appeitrant--shatt
comply-—with-—the-provisions-of-46-28-382-and—ahalti-take-ony
other-action-necessary—to-enabtre-the-cterik—-to——assenble--and

transmie~-the+-recordy-if-more-than—one-appedi-is-fitedy-caehn

-2~ H8 468
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appettant-shati-conply—with—the-provistona-nf-46-26-382--and
this~subsection--and-~a--singte-record-shait-pe—transmitted
within-46-g8-days~nfeer—-the-fiting-of-the—finot-—-notice--of
apoeaty

t23——When--the-~record-—is-complete~for-purposes-of-the
appeaty-the-cterk-of-the-distriee—court-shati-treansmit-it-to
the-clterk-of-the-supreme-courts~Fhe-elerk-snsit-—nunber-—the
documenty——comprising-the-record-oand-shall-erananit-with—the
receord-a-numbered-++at-of-the--documentay—-identifying-—ecach
with-- reassnabte—definitenessv-Bocunments-in-butky-contatners
and-physieal-exhibite-other-~than——documents~~shati~-not-=-pe
transwitted-by-the-eterk-uniess-he—t9-directed-to-do-so-by-a
party--of——by--the--clern-of-the-supreme-courte-A-party-must
neke-advance-arrangesent st th-the--elerk--of——the--distriet
court-~for--the-—tronsportatton-ef-butky-or-weighty-exhibits
and-with—the-tterk-of-~the-supreme—conrt-for-~thair-—ceceipty
Fronsmisston-of-the-reetrd-is—effected-when-the-cleri-of-the
district-eourt«motts—or-otherwise-forwards-the-record-to-the
sopreme-~courts-——¥Fhe-——ecierk-—of-—~the-~distpiet——court--shat}
#natcote-by--endorsepent-—on--the--face~—af-~the—record--or
otherwige——the--dote-—apon--which~-+t——is-transmitted-to~the
suprems-codurte®

Section 2. Section $#6-20~312y MCAs is amended to read:

"46-20~312. Extension of time for transmission of

records (1) The district court may extend the time for

-3~ HB 468
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transnitting the records The request for extension wmust be
made Jithin the time orlginally prescribed or within an
extension previouslty granteds and the district court shall
not extend the time to a day wore than 98 10 days from the
date >f fiiing of the first notice of appeale.

{2} If the district court is without authority to
grant the relief souwaht or has denied a request therefor,
the supreme court may on wmotion extend the time for
transmitting the record or may permit the record to oe
transmitted and filed after the expiration of the time
allowed or fixed.

{3) A motlon for an extension of time for transmitting
the record made in either court shall show that the
inability of the appellant to cause timely transmission of
the record Is due +to causes beyond his control or to
circumstances which may be deemed excusable neglect. I[f a
request for an extension of time for transmitting the record
has been previously deniady the motion shall set forth the
denial and shall state the reasons therefory {f any were
givens"

Seetion-Se——-5ection—46—-28-405y~MEAr-is-anended-to-reads

5 45-28~4857~~F++ing-—and--aervice-—of--priefsvr——{tity—Fhe
appeltant-shett-serve-and-fiter-his-brief-within-30-—2g-—-days
after—-the-date-cn-which-the-recard-+a-fitedu-Fhe-respondent

shali-serve-and—-Ffite-his-——brief--within--3¢--28~--days--after

—f- HB 468
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service-—of--the——brief--sf-the-appeiiantv—¥he-appaitant-may
serve- and-fi+te-a-reply-brief-within—i+-days-after-service-of
the-briref-of-the-—-respondenty--but—-execept--for--good-—ecause
showay--a--repty—briect--met-be-zerved-and-fited-at-Feast-3
days—-before—arquments
t2y——Sin-copies-of-eoeh-orief-shalt-be-fited--with~—the
etrerk--of--ehe-supreme~court~untess-ocherwise-ordered-by-the
eourty-and-one-copy-of-eaeh-brief-shati-be-served-on-counsed

for-ensh-party-separately-representedv-Fhe--elterk--witt--not

accept-va-~prief--for--fiting--untess--it--+s-accompanied-by
aeknowledgment-or-proof-of-service-as-required-by-46-20-50f%
$3p-—if-an-appettant-Fotts—to-fiterhis—brief-within-the
time-provided-by—this—section-or-within-the-time-extendedv-o
respondent-may-move--for-~dismvrssat--of--the--appeotv--if--n
respandent--faitas-to-Fite-his-driefy-he-witi-net-be-meard-at
arat-argoment—except-by-permission-af-che-coartys
NEW_SECLTION. Section 2. Maximum period for extensiona
No order may be wmade by the supreme court granting an
extension of more than 10 days for any act required by this
chapter to be done before the supreme court for which
extensions of time may be granted by the supreme courtes
NEW_SECTIIUNs Section 4e Failure to meet deadline ——
sanctionse If a party fails to do an act required by this
chanter to be done within a specified period of time or time

extendads the supreme court shad¥t+ MAY take aporopriate
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action in response to that failures including dismissal of
the cases

Seetion-Fr--Seetion—46—21-185y-NEAy-ts-anended-to-reads

Y4 6~2t~105w——rhat-—greunds~-for--retref-—waived-—if-not
ratsedr—A}t-qronnda-for--rattef-~ctaimed--by-—a--petitioner
under-ehia-chapter-mast-pe-ravsed~in-his-ariginat-or-anended
peritions-—Any--grounds--not-sa-raised-are—watved-unteas—the
eourt-on-hearinm-a-subseguent—-petition-—findes—grovnda--for
retief-nsserted-theretn-which-eoutd-nor-rensonspiy-heve-been
raised-~~{n---the--or+ainal-~ar--anended-~petitionv~—Hhen~--a
petittoner--has--been--afforded--a-—direct--oppeat——of--—nis
convictiony--grounds——fer-—retief-that-contd-reasonapnly-néve
Been-raised-on-direct-—-appeat--may--not--pe——rarsad——in-——nte
ortginat-or-amapnded-petitions"

NEW_SECTIIN. Section S. Codiflcation instruction.
sections S-omd-b J_AND 4 are intended to be codified as an
integral part of Title 46y chapter 20, and the provisions of
Title 464 chapter Z0s apply to sections S-and—6 JF_AND 4.
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