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INTREDUCED BY

A SILL FOR AN ALT ENWITLED: AN  ACT LICENSING AND
REGULATING PERSONS WHO PURPORT T0O BE ABLE TO DEVECT
DECEPTIONs VERIFY TRUTHFULNESSe OR PROVIDE A OIAGHOSTIC
OPINION OF DECEPYION DR TRUTHFULNESS THROUGH THE USE OGF ANY
DEVICE OR INSTRUMENT CAPABLE OGOF MEASURING OR RECORDING
8ODTLY RESPONSES OR PSYCHOPHYSIOLOGICAL ACTIVITIES;
PROVIDING LICENSING QUALIFICATIONS; PROVIDING FDOR REVOCATION
AND SUSPENSION OF LICENSES; GRANTING RULEMAKING AUTHORITY TO
THE DEPARTMENT OF COMMERCE; PROVIDING PENALTIES; ANT

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTVANA:

Section l. Definitionss In [sections 1 through l41,
unless the context clearly indicates otherwisesy the
following definitions applys

(1) "nepartment™ means the department of commerce
provided for in Title 2+ chapter 15+ part 18.

(2) ™"Examipee® means an individual who s being
examinedy testedy or QqQuestioned by an examiner for the
purpose of detecting deception or verifying truthfulnesse

{3} ¥Examiner® means any person who:

(a) purports to be able to detect deceptiane verify
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truthfulnessy or provide a diagnostic opinion of deception
or truthfulness through the use of a wmechanical device or
instruments

{b} represents that he can or does offer the service
of detecting deceptions verlfying truthfulnesss or providing
a diagnostic opinion of deception or truthfulness through
the use of a mechanical device of instrument; or

(c) uses a mechanical device or instrument to measure
or record an individual*s bodily responses or
psychophysiological activities to enable or assist the
detection of deceptions the verification of truthfulnessy or
the reporting of a diagnostic opinion regarding deception or
truthfulness.

Section 2. Minimum standards for instruments or
devicess (1) No person may use or attempt to use any
instrument or device for the purpose of detecting deceptiony
verifying truthfulnesss or assisting in the reporting of a
diagnostic opinion as to deception or truthfulness uniess
the instrument or devices at a minimume is capable of
visuallyy permanentlyy and simul taneously recording
indications of an examineet*sz

{a) cardiovascular pattern;

(b} respiratory patterni and

{c) galvanic skin response patterne

{2) 1Indications of other psychophysiological <changes

AP 45 e
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or bodily responses may also be recorded in addition to the
minimum standards provided in subsection (1).

{3) The operations user or attempted use by an
examiner of an instrument or device that does not meet the
minimum requirements provided in subsection (1) s subject
to the pepalties provided in [section 14].

Section 3. Powers and duties of departments The
department shall:

{l1) administer and enforce the provisions of this
chapter;

{2) adopt vrules in accordance with the Montana
Administrative Procedure Act to carry out the provisions of
fsections 5y 7 through 10y and 13}; and

{31 investigate all complaints concerning viclatjons
of [sections 1 through 14} unless the department determines
that any such complaint is frivolous or oetherwise lacking in
merite

Section 4+ License requireds No person mayy unless
licensed under the provisions of [sections 1 through 14}z

{1) hold himself out to be an examiner;

{2} use or attempt to use any mechanical device or
instrument for the purpose of detecting deceptions verifying
truthfulnesss or reporting a diagnostic opinion regarding
deception or truthfulness;

{3) purport te detect deception er verify truthfulness
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through mechanical devices or instruments; or

{%) oadvertise or represent that he can or does coffer
the service of detecting deceptions verifying truthfulnesss
or reporting a diagnostic opinion regarding an individual®s
deception or truthfulness thrsough mechanical devices or
instrumantse

Section 5« Issuance of examiner's license without
examination -~- reciprocitys. {1) Upon application to the
department within 6 wmontns after [the effective date of this
act] and payment of the required license feey a person must
be #ssuzd an exzminer's license without examination if he
has satisfied the department by affidavit or otherwise that
he:

{a) has actually engaged in the occupations
professiony or practice as an examiner for at least 1 year
hbefore applying under this subsection ands during that
periods has used instruments that satisfy the standards of
[section 235 and

{b) meets the minimum requirements for licensing
provided in [section 6(1) through {5)]s

{2) Except as provided in subsection {3)s an applicant
licensed as a polygraph examiner in another state musty wupon
application to the department and payment of the required
license feey ba issued an examiner's ticense without

examination if he satisfies the department by affidavit or

—tp—



>

~ & o\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0561701

otherwi se that he:

(a) has legally administered polygraph examinations in
the state in which he is licensed for at least 1 year before
making application under this subsection; and

(b) meets the requirements for licensing set forth in
[section 6]«

{3) No license may be issued without examination under
subsection (2) unless the state in which the applicant s
licensed has and maintains licensing requirements
substantially equivalent to those provided in [sections 1
through 14) and grants reciprocity to examiners licensed in
Montana under terms similar to those provided in this
sections

Section 5. JIssuance of examiner®s license with
examinations Upon application and payment of the required
fees an applicant must be granted a 1icense as an examiner
if he:

{1) is at least 18 years old;

{2} is a citizen of the United States;

{3y is of good moral character;

(4} bhas successfully completed a course in polygraph
instruction at an American polygraph association accredited
institution;

{5) has a high school diploma from an accredited high

schaol or its eguivalent and at least 5 years of continuous

=5

10
1
12
i3
14
15
16
17
18
19
20
21
22
23

24

LC 0561/01

investigative experience with a recognized law enforcement
or governmental investigative agency; and

(6) has successfully passed an examination conducted
by the department that tests the applicant®s general
knowledge of the use of the polygraph.

Section Te Feese ({1} The department shall adopt and
charge nonrefundabie applications licenses and license
renewal  feess commensurate with <costs in accordance with
3T-1-134.

(23 All fees collected by the department under this
section must be deposited In the earmarked revenue fund for
the use of the department Jn administering [sections 1
through 1l4}.

Section 8. Terms of ticense — renewalese (1) AN
examiner®s license is issued for 1 year or such portion as
remains at the time of issuance and may be renewedy if it
has not peen revoked or suspendeds on or before the date of
expiration of the lYicenses« A license that is not renewed
expires at midnight on the date set by the departmente

{2) An examiner whose license has expired may at any
time within 2 vyears after the expiration date obtain a
renewal licenss without examination upon payment of a
renawal fee +to the departmente An gxaminer whose license
expires while he was on active duty in the armed forces of

the United States or the national quard maye notwithstanding
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the provisions or 10-1-6C5y renew his 1license without
examinatien within 2 years after discharge from services
Section 9« Form of license —— display of licenses {1)
A license issued under the provisiaons of {gections 1 throuyh
14] must be in the form determined by the department and
must incluge:
{a) the name of the examiner;

(b) +thz2 name under which the examiner is to operate;

{c) the npumber of the ticense and the date on which
the license was issueds

{Z) The license must at all times be posted in a
conspicuous place in the principal place of business of the
aXaminere

Section 10s Pocket card. Upon the issuance of a
licensees a pocket card of such sizey designs and content as
determined by the department must be issued without charce
to the examinersy which card is evidence that the examiner is
duly licensede

Section 1l. Admissibility of results as evidences
Nothing in [sections 1 through 14] permits the results of a
polygraph examination or other test given by an examiner to
be introduced or admitted as evidence in & court of law.

Section 12« Suspension and revocations An  examiner®s

license may be suspended for a Ffixed period or may be
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revoked ify after a hearing before the departmenty it has
been determined Dy competent evidence that the examiner:

(1) has obtained the license by fraudul ent
representations

(2) employs misrepresentationy false promisesy or
misleading advertising for the purpose of directly or
indirectly obtaining business;

{3) s incompetent for any reason to act as an
examiner ;

[4} has 211 owed his license to be used by an
unlicenser! person;

{5) has violated the provisions of [sections I throuyh
143 or any rule adopted by the department;

(6} has willfully or negligently aided or abetted
another examiner in violating the provisiaons of {sections 1
through 14 ) or any rule adopted by the departmenti

{7} has failed to provides, within a reasonable amount
of timey information requested by the department relating to
a formal complaint filed with the department involving the
examiner;

(8) has been adjudicated by a decree of court to be
seriously mentally ill;

(9) has failed to inform the examinee of all specific
question areas to be explored before questions are actually

asked during an examination;
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{10) has conducted an examination without having
informed the examinee that:

(a) he has the right to refuse to participate iIn the
examinationi

{b) he bhas the right to halt the examination in
progress at any time;

(c} he is not raquired to answer any questions or give
any information; and

{d} any information he volunteers could be used
against him or made available to the party requesting the
examination unless otherWise agreed to in writing; or

(11} has failed to inform the examinee of the results
of an examination if requestede

Section 13. Hearing. Before refusing an application or
suspending or revoking a licenses the department shall
notify the applicant or examiner by mail not tess than 30
days before taking any action. The notice must advise the
applicant of the intended action and must include a
statemcnt that the applicant or examiner may request a
hearing within 20 days of receipt of the npotices If the
applicant or examiner reyuests a hearing within that periods
a hearing must be grantedsy and contested case provisions of
the Montana Administrative Procedure Act apply to the
hearinges AN applicant or examiner who is aqgrieved by a

final decision in a contested case is entitled to judicial
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review under the Montana Administrative Procedure Acte

Section 14« Penalty. Any person who vielates any of
the provisions of [sections 1 through 14} is guilty of a
misdemeanor and is punishable by a fine of not more than
$500 or by imprisonment in the county jail for a period not
to exceed 6 months or both such fine and iwmprisonmente

Section 15« Effective dates This act is effective on
passage and approval.

Section 16. Codification instructione Sections 1
through 14 are intended to be codified as an integral part
of Title 374 and the provisions of Title 37y chapter 1y
apply to sections 1 through 14y except that nothing
contained in Title 3T, chapter 1, grants additional
rultemaking authority tc the department for the purpose of
adainistering this acta

-End-
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STATE OF MONTANA

FISCAL NOTE

Form BD-13

January 25,

In compliance with a written request received , 19 83 _, there is hereby submitted a Fiscal Note

for __ _H._C.’L.'ff{ ﬁB,ik}l 452 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 452 licenses and regulates persons who purport to be able to detect
deception, verify truthfulness, or provide a diagnostic opinion of deception of
truthfulness through the use of any device or instrument capable of measuring or
recording bodily responses or psychophysiological activities; provides licensing
qualifications; provides for revocation and suspension of licenses; grants rule-
making authority to the Department of Commerce; provides penalties; and provides and
imnediate effective date.

ASSUMPTIONS :

1) Assume 20 current members of the Montana Polygraph Association
2) Assume administrative duties will require .03 FTE annually
3)  Assume $150 annual license fee will be required for board operation

FISCAL IMPACT: FY84 FYB5

Revenue _ $3000 ' $3000
Expenditures ($2600) (§2700)
Fund Balance $ 400 5 300

FISCAL NOTE 9:E/1

@aw;@miwfe

BUDGET DIRECTQR
Office of Budget and Program Planning

. Date: ,_3\’%3




4&th Legislature HB 452

¢ WM W N

-~

[ ]

10
11
12
13
14
15
16
17
18
19
20
21
2z
23
24

25

STATEMENT OF INTENT
HOUSE BILL 452

House Business and Industry Committee

A statement of intent is required for this bill because
section 3 grants rulemaking authority to the Department of
Commerces

It is the leglislature’s intent that the department
shall adopt rules setting forth the wanner in which an
applicant must prove his fitness for licensure and adopt
rules specifying the Ffees authorized by section 7+ The
department wmust also adopt rules establishing the date of
expiration of all licenses; it Is contemplated that these
rules will establish a different nuwmerical grouping so that
all licenses do not expire on one date. The department shall
also adopt rules specifying the form of the 1license and
pocket carde The department shall also adopts under section
8¢ rules for continuing education of examinerse The
department mays under sections 3 and 15, adopt any or all
parts of the Attorney Generalt®s Model Rules which satisfy
the requirements of section 15« It is the legislature's
intent that no other rules than those required by section 15
and as may otherwise be Vauthorized by the Administrative
Procedure Acty be adopted by the department to implement

this acte
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Approved by Committee

on Business and Industry

HOUSE BILL NOe. 452

INTRODUCED BY DAILYs QUILICIo PAVLOVICHy De BROWN

A BILL FOR AN ACT ENTITLED: ™AN ACT LECENSING AND
REGULATING PERSONS WHO PURPORY TO BE ABLE TO DETECT
DECEPTIOMy VERIFY TRUTHFULNESSs OR PROVIDE A DIAGNOSTIC
OPINION OF DECEPTION OR TRUTHFULNESS THROUGH THE USE OF ANY
DEVICE OR INSTRUMENT CAPABLE OF MEASURING OR RECORDING
BODILY RESPONSES OR  PSYCHOPHYSIOLOGICAL  ACTIVITIESS
PROVIDENG LICENSING uunttFICAtlons{ PROYIDING FOR REVOCATION
AND SUSPENSION OF LICENSES; BEQUIRING. CONIINUING . EDUCATION
EOR._IENEMWAL__QF_ LICENSES: GRANTING RULEMAKING AUTMORITY TO
THE DEPARTMENT OF COMMERCE; AND PROVIDING PENALTIESH--AND

PAGYEDENG - AN-EMMEDIATE—EFFECFEVE-DATE "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MUNTANA:

Section 1« Definitionss In [sections 1 through % 151}y
unless the context clearly indicates otherwises the
following cdefinitions apply?

{1) “Department®™ means the department of commerce
provided for in Title 2y chapter I5s part 18

{2) “Examinee%” means an individual who |Is being
examinady testade or quastioned by an examiner for the
purpose of detecting deception or verifying truthfulnesse.

(3) =txaminer®™ means any person who?
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{a) purports to be able to detect deceptions verify
truthfulness, or provide a diagnostic opinion of deception
or truthfulness <through the use of a mechanical device or
instrument;

{b} represents that he can or does offer the service
of detecting deceptions verifying truthfulnesse or providing
a diagnostic opinion of deception or truthfulness through
the use of a mechanical device or instrument; or

{c)} uses a mechanical device or instrument te wmeasure
or record an Individual®s bodily responses or
psychophysiological activities to enable ar assist the
detection of deceptiony the verification of truthfulness, or
the reporting of a diagnostic opinion regarding deception or
truthfulnessa

Section 2., Minimun standards for instruments or
devicass [l} No person wmay use or attempt to use any
instrument or device for the purpose of detecting deceptiony
varifying truthfulnessy or assisting in the reporting of a
diagnostic opinion as to deception or truthfulness unless
the instruwment orf devicey at a wminivume is capable of
visually, permanently, and simyltanaously recording
indicaticns of an examinee®s:

{a} cardiovascular pattern;

(b) respiratory pattern; and

{c) galvanic skin response patterne.

-2=- HE 452
SECOND READING

PR A
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{2) Ingications of other psychophysiological changes
or bodily responses may also be recorded In addition to the
minimum standards provided in subsection {1)a

{3) The operations Uses or attempted use by an
examiner of an instrument or device that does not meet the
minlaum requirements provided in subsection (1) is subject
to the penalties provided in [section #4 15}«

Section 3« Powers and duties of departmant. The
dapartment shall:

{1) administer and enforce the provisions of this
chapter}

{2) adopt rules in accordance with the Montana
Administrative Procedure Act to carry out the provisions of
[sections~Sy-F-through—+8y-nnd-313 THIS ALI]J; and

{3) investigate all complaints concerning viclations
of [sections 1 through 4 15] unless the department
determines that any such complaint is frivolous or otherwise
Tacking In merits

Section 4« License requireds No person wmays unless
licensed under the provisions of [sections 1 through ¥4 153)¢

(1) hold himself out to be an examiner;

{2) use or attempt to wuse any mechanical device or
instrusent for the purpose of detecting deceptions verifying
truthfulnesss or reporting a dlagnostic opinion regarding

deception or truthfulness;

-3- HB 452
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(3} purport to detect deception or verify truthfulness
through mechanical devices or instruments; or

{%)} advertise or represent that he can or deegs offer
the service of datecting deceptions verifying truthfulnessy
or veporting a diagnostic opinion regarding an Individual’s
deception or truthfulness through mechanical devices or
instruaentss ~

Section S Issuance of examiner®s license without
examination —— reciprocitye (1) Upon application ta the
department within-é-months-after-fehe-effective-data-of—this
aetd and payment of the required license feeyr a person must
be issued an examiner's license whithout-—examinatien Iif he
has satisfied the department by affidavit or otherwise that
hes

tay~-has-——ectuaity---engaged-—-in-~—the——-~occupotiony
profess+eﬂv-or~-pfaet+ee-as-cn;enanin.f-ﬁer—ae-‘eost-t—yeer
before~applying~-under-~this--sebyection-—andy—-duping-—chat
periody——hes——used-instrusents-that-satisfy-tha-standards-of
feeetion—23f-ond

to)-—meets the minimum requirements for 1icensing
provided In [section &¢iy—threagh=¢5)].

{2) Except as provided in subsection (3), an applicant
licensed as a polygraph examiner in another state musty upon
application to the department and payment of the required

license feey be Issued an exaniner's license without

-4 HB 452
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examination |If he satisfles the department by affidavit or
otherwise that he:

(a) has legally administered polygraph examinations in
the state in which ha is licensed for at least 1 year bhefore
making application under this subsection; and

{b) meets the requirements for licensing set forth In
[section 6].

{3) No license may be issued without examination under
subsection (2} unless the state in which the applicant is
licensed has and maintains licensing requirements
substantially equivalent to those provided in [sections 1
through ¥4 15] and grants reciprocity to examiners licensed
in Montana under terms similar to those provided in this
sectione

Section 6. Issuance of examiner®s license with
examinations Upon application and payment of the required
fees an applicant must be granted a license as an examiner
if haz

(1) is at least 1B years cld;

t2) is a citizen of the United Statess

(3) is of good moral character;

{4} has successfully completed @ course in polygraph
instruction at an American polygraph association accredited
institutions

{5) has a high school diplosa from an accredited high

=-5= HB 452
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school or its equivalent snd-at-}ease—S—years-sf—eeontinuous
investigative——expertence~~nith~a-recognirved-tau-enforcement
oer-govarnnantal-investiqacive-sgency; and

{6} has successfully passed an examination conducted
by the department that tests the applicant®s general
knowledge of the use of the polygraph DR _A__COMPARABLE
EXAMINATION  CONOUCTED BY _ANOIHER. STATE WHOSE LAM REQUIRES
SUCCESSEUL COMPLETION. QOE_THE _EXAMINATION. AS. OUALIFICATION
EQR_A LICENSE.

Section T. Feess+ (1) The department shall adopt and
charge nonrefundable applications licenses and license
renewal feesy, commensurate with costs in accordance with
37-1-134%.

(2) All fees collected by the department under this
section must be deposited In the earmarked revenue fund for
the use of the department in adwministering ([sections 1
through 34 15)e

LHERE IS A NEW MCA SECTION THAT.READS:

Section 8. Continuing education. The department shall
establish by rule minimum requirements of professional
education and trainings consistent with field of learning
and with the standards of professional organizationsy for
renewal of licenses.

Sectlion 9, Terms of license «~- renewals. (1) An

examiner®s license is Iissued for 1 year or such portion as

-6= HB 452
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remains at the time of issuance and may be renewedy if it
has not been revoked or suspendeds on or before the date of
expiration of the Jicense. A license that is not renewed
expires at midnight on the date set by the departments

{Z) An examiner whose license has expired may at any
time within 2 years after the expiration date obtain a
renewal license without examination upon paysent of a
renewal fee to the department. An examiner whose license
explred while he was on active duty in the armed forces of
the United States or the national guard mays notwithstanding
the provisions of 10-1-605¢ renew his license without
examination within 2 years after discharge from Servicea

Section 10« Form of license —— display of licensas (1)
A license issued under the provisions of [sections 1 through
+4 157 must be in the form determined by the department and
must include:s

{a} the name of the examiner;

(b} the name under which the examiner is to operate;
and ‘

{c) the number of the Ticense and the date on which
the license was issued.

(2) The license wmust at all times be posted in a
conspicuous place in the principal place of business of the
examiner.

Section ll. Pocket carde Upon the issuance of a

-1~ HB 452

n

% ® =~ &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
2%

25

HB 0452/02

Ticenses a pocket card of such sizes designe and content as
detervzined by the department must be issued without charge
to the examinery which card Is evidence that the examiner Is
duly licensedas

Section 12. Adwmissibility of results as evidences
Nothing in [sections I through %4 13] permits the results of
a polygraph examination or other test given by an examiner
to be introducaed or admitted as evidence in a court of lawe

Section 13+ Suspension and ravocations An examiner's
licanse wmay be suspended for a Ffixed period or wmay be
revoked ify after a hearing before the departmenty it has
been determined by competent evidence that the examiners:

{1} has obtained the license by fraudulent
rapresentation;

(2) employs misrepresentations false promisesy or
aisleading advertising for the purpose of directly or
indiractly obtaining business;

(3) Is incompetent Ffor any reason to act as an
examiner;

(4) has allowed his license to be used by an
unlicensaed person;

(5) has violated the provisions of fsections 1 through
#% 15] or any rule adopted by the department; ‘

{6) has willfully or negligently aided or abetted

another exasiner in violating the provisions of [sections 1

-8- HB 452
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through 4 19) or any rule adopted by the department;

(7) has failed to provides w#ithin a reasonable amount
of timey Information requested by the department relating to
a formpal complaint filed with the department involving the
examinerj

{8) has been adjudicated by a decree of court to be
seriously mentally i11;

(2} has failed to inform the examinee of all specific
question areas to be explcred before questions are actually
asked during an examination;

{10) has conducted an examination without having
informed the examinee that:

(2) he has the right to refuse to participate in the
examinations;

(b) he has the right to halt the examination in
progress at any time;

(c) he is not required to answer any questions or give
any information; and

{(d) any information he woluntears <ould be wused
against him or made avallable to the party requesting the
examination unless otherwlise agraed to in writing; or

{11) has Ffailed to inform the examinee of the results
of an examination if requasted.

Section 14« Hearing. Before refusing an application or

suspending ar revoking a licensesy tha department shall

-9- HB 452
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notify the applicant or examiner by mail not less than 30
days before taking any actions. The notice must advise the
applicant of the Intended action and must include a
statement that the applicant or examiner msay reguest a
hearing within 20 days of receipt of the notice. If the
applicant or examiner requests a hearing within that periody
a hear ing must be granteds and contested case provisions of
the Montana Administrative frocedure Act apply to the
hearings An applicant or examiner who is aggqrieved by a
final decision in a contested case is entitled to judicial
revies under the Montana Administrative Procedure Acts

Section 15« Fenalty. Any person who violates any of
the provisions of [{sections 1 through 34 15) is guilty of a
misdemcanor and is punishable by a fine of not more than
$500 or by imprisonment in the county jai} for a period not
to exceed 6 months or both such fine and imprisonment.

Seetion—itSv—-Effective~dater——Fhis-nece~ry—effective——on
passage-and-approvate

Section 16« Codification instructione Sections 1
through 14 15 are intended to be codified as an integral
part of Title 37y and the provisions of Title 37y chapter 1y
apply to sections 1 through 24 154 except that nothing
contained in Title 37, chapter 14 grants addi tional
rulemaking authority to the department for the purpose of

administering this acta
-End-

~10~- HB 452
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STATEMENT OF INTENT
HOUSE BILL 452

House Business and Industry Committee

A statement of intent is required for this bill because
section 3 grants rulemaking authority to the Department of
Commerces

It is the 1leglislature®s intent that the department
shall adopt rules setting forth the wmanner in which an
applicant must prove his fitness for liceasure and adapt
rules specifying the fees authorized by sSection 7« The
department must also adopt rules establishing the date of
expiration of all licenses; it is contemplated that these
rules will establish a different numerical grouping so that
all licenses do not expire on one date. The department shall
also adopt rules specifying the forem of the Jicense and
pocket card. The department shall also adopty under section
8y rules for continuing education of examiners. The
departzent maysy under sections 3 and 15, adopt any or all
parts of the Attorney General*'s Model Rules which satisfy
the requirements of section 15« It is the Yegislature®s
intent that no other rules than those required by section 15
and as may otherwise be authorized by the Administrative
Proceddre Acts be adopted by the department to implement

this acts
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HOUSE BILL NO. 452

INTRODUCED BY DAILYy QUILICIs PAVLOVICHs O« BROWN

A BILL FOR AN ACT ENTITLED: AN ACT LICENSING AND
REGULATING PERSONS WHD PURPORT TO BE ABLE fO DETECT
DECEPTIONs VERIFY TRUTHFULNESSs OR PROVIDE A DIAGNOSTIC
UFINION OF DECEPTION OR TRUTHFULNESS THROUGH THE USE OF ANY
DEVECE OR INSTRUMENT CAPABLE OF MEASURING OR RECORDING
BOOILY RESPONSES OR PSYCHOPHYSTIOLOGIC AL ACTIVITIES;
PROVIDING LICENSING QUALIFICATIONS; PROVIDING FOR REVOCATION
AND SUSPENSION OF LICENSES; BEQUIRING__CONIINUING EDUCATION
EDR__IENEMAL _DOF _LICENSES: GRANTING RULEMAKING AUTHORITY TO
THE ODEPARTMENT OF COMMERCE; AND PROVIDING PENALTIESy-—hND

PREVEDE NG~ AN-ENMEDEATE-EFFECTFEVE-DAFE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitionsa In [sections )1 through 34 13]
unless the context clearly indicates otharwises the
following definitions apply:

1) “Department™ means the department of commerce
provided for in Title 2¢ chapter 15, part 18.

{2) ™“Examinee¥ means an individual who is being
examinedy testedy or questioned by an examiner for the
purpose of detecting deception or verifying truthfulness.

{(3) =Examiner™ means any person who:
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{a} purports to be able to detect deceptione verify
truthfulness, or provide a diagnostic opinion of deception
of truthfulness through the use of a mechanical device or
instrument;

{b) represents that he can or does offer the service
of detecting decaptions verifying truthfulness, or providing
a diagnostic opinion of deception ovItruthfu1ness through
the use of a mechanical device or instrument; or

{c) uses a mechanical device or Instrument to measure
or record an irdividual®s bodity responses or
psychophysiological activities to enable or assist the
detection of deceptions the verification of truthfulnessy or
the reporting of a diagnostic opinion regarding deception or
trythfulnesse

Section 2« Minimum standards for instruments or
devicess (1) No person may use or attesmpt to use any
instrument or device for the purpose of detecting deception,
verifying truthfulnesse or assisting in the reportlng_of a
diagnostic opinion as to deception or truthfulness wunless
the instrument or devicey at a wminioume I[s capable of
visually, permanently, and simultanaousty recording
indicat}ons of an examinee®s:

(a) cardiovascular pattern;

{b) respiratory pattaern; and

(t) galvanic skin response pattern.
—-2= HB 452
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{2} Indications of other psychophysiological changes
or bodily responses may also be recorded in addition to the
minimue standards provided in subsection (1).

{3} Tha operations usees or attempted use by an
examiner of an instrument or device that doss not mest the
minlaum requirements provided fn subsection (1) is subject
to the penalties provided in [section &4 151«

Section 3. Powers and duties of departmenta. The
dapartaent shall:

{1) administer and enforce tha provisions of this
chapters

{2) adopt rulas In accordance with the Mantana
Administrative Procedure Act to carry out the provisions of
[eseetions~Sy-F-throngh-18y-and-23 JHIS ACT]}: and

{3) investigate a1l complaints concerning violations
of [sections 1 through 3% 157 unless the departsent
deternines that any such complaint is frivelous or otherwise
lacking in merite. ‘

Section &4, License requireds No person mayy unless
licensad under the provisians of (sections 1 through #4 15]%

{1) nold himsalf out to be an axaminer;

{2) use or a;toppt to use any mechanical device or
instrument for the purpose of detecting deceptionsy verifying
truthfulnessy or reporting a diagnostic opinien regarding

deception or truthfulness;
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{3) purport to detect deception or verify truthfulness
through mechanical devices or instruments; or

{4} advertise or repressnt that he can or does offer
the service of detecting deceptions verifying truthfulnesse
ar rz2porting a diagnostic opinion regarding an individualds
deception or +truthfulness <through mechanical devices or
instrumentsa.

Section 5. Issuance of examiner's license withowe
enaminatien — reciprocitys (1) VUpon applitation to the
department within-é-menthas-sfter-fthe—affeetive-dita-of-this
aet] and payment of the reguired license feey, a person must
be issued an examiner’s license without--exeminatéen if he
has satisfied the department by affidavit or otherwise that
hes

tef-—has——actuatiy-——ongaged——in———-the----scoupotiony
professtony~—or-~practice—os-on—-exaniner-for-ot—teast--year
before-npplying-—under——this-~sdbsection——ondy-—during-—that
periody-—has-—unsed-+nItrunenty-that-satisfy~the-standarde-of
fFeeetion-234~and

foy-~meuts the minimum requirements for llcensing
provided In {section 6¢tijy—through-{5¥].

{2) Except as provided in subsection {3)y an applicant
licensed as a polygraph examinar in another state musts upon
application to the dapartment and payment of the required

license feey, be Issued an examiner®s license without

-4 HB 452
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examination If he satisfies the department by affidavit or
otharwise that he:

{a)} has legally administered polygraph examinations in
the state in which he is licensed for at least 1 year before
making application under this subsection; and

(b} meets the requirements for licensing set forth in
[section 6]

{3) No license may be issued without examination under
subsection {2) unlaess the state Iin which the applicant is
licensed has and naintains licensing requirements
substantially equivalent to those provided in [sections 1
through +4 13] and grants reclprocity to examiners licensed
in Montana under terms similar to those provided in this
section.

Section 6+ Issuance of examiner®s license with

. examinations Upon application and payment of the required

fees an applicant must be granted a license as an examiner
if has

{1} is at least 18 years old;

{2) is a citizen of the United States;

(3) is of‘good moral character;

{4} has successfully completed a course in polygraph
instruction at an American polygraph association accredited
institutions;

(5) has a high school diploma from an accredited high

-5~ HB 452
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school or its equivalent snd-at-Feast-5-years-of-—contiRuoas
Thvestigative-—enperience—~with-a~precognited-tan-enfercenent
sr-governsentult-investigotive-ageney; and

{6} has successfully passed an examination conducted
by the department that teasts the applicant®s general
knowledge of the wuse of the polygraph QR._A_.COMPARABLE
EXSRINATION CONDUCTED BY ANOTHER STATE WHOSE LAW REOQUIRES
SUCCESSEUL _COMBLETION.OF _JHE .. EXAMINATION. AS__QUALLEICATION
EOR_A_LICENSE.

Section Te Feesa {1} The department shall adopt and
charge nonrefundable applications licensey and license
renewal fees, commensurate with costs in accordance with
37-1-134.

{2) Al} fees collected by the department under this
section must be deposited in the earmarked revenue fund for
the use of the department in adeinistering [sections 1
through #4 15].

I4ERE IS A _NEW MLA SECTION THAT READSS

Section B. Continuing education. The department shall
establish by rule minimum requirements of professional
education and trainings consistent with field of learning
and with the standards of professional organizationss €or
renewal of licenses.

Section 9« Terms of ticense -~ renewale {1) AN

examiner?s license is issued for 1 year or such portion as

—6- HB 452
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remains at the time of issuance and may be renewedy if it
has no:t been revoked or suspendeds on or hefore the date of
expiration of the 1license. A license that is not renewed
expires at midnight on the date set by the department.

(2) An exaaminer whose license has expired may at any
time aithin 2 vyears after the expiration date obtain a
renewal license without examination wupon payment of a
renewal fee to the department. An examiner whose license
expirad while he was on active duty in the armed forces of
the United States or the national guard smays notwlthstanding
the provisions of 10-1-605¢ renes his license without
examination within 2 years after discharge from servicea

Section .10« Form of license ~— display of license. (1}
A license issued under the provisions of [sections 1 through
¥4 15] must be in the form determined by the department and
aust include:

{a) the name of the examiner;

{b) the name under which the examiner is to operate}
and

(c) tha number of the license and the date on which
the license was fssued.

{2) The license must at all times be posted in a
conspicuous place in the principal place of business of the
examinere

Section 11. Pocket carde Upon the issuance of a

-71- HB 452
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licensey a pocket card of such sizes designs and content as
deterrined by the department must be issued without charge
to the examinery which card is evidence that the examiner is
duly licenseds

section 1Z. Admissibitity of results as evidances
Nothing in [sections 1 through ¥4 L5] permits the results of
a polygraph examination or other test given by an examiner
to be introducad or admitted as evidence in a court of law.

Section 13+ Suspension and revocations An examiner's
license may be suspended for a fixed period or may be
revoked ify after a hearing before the departments it has
been determined by competent evidence that the examiner:

{1) has obt ained the ticense by fraudulent
representation;

(2) asploys misrepresentations false promlsess or
misleading advertising for the purpose of directly or
indirzctly obtaining business;

{3) is Inconpct;nt for any reason to act as an
examiner;

{4) has allewed his 1license to be wused by an
unlicensed person;

(5) bhas violated the provisions of [sections 1 through
44 15] or any rule adopted by the department;

(6) has willfully or negligeatly aided or abetted

anothar examiner in violating the provisions of [sections 1

-8~ HB 452
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throujh &4 131 or any rule adopted by the department;

{T) has falled to provides w#ithin a reasonable 2mount
of tiwe, information requested by the department relating to
a formal complaint filed with tha department involving the
examiner ;

(8) has been adjudicatad by a decree of court to be
seriously mentally 113

(9) has faited to inform the examinee of all specific
question areas to be explored befare questions are actually
asked during an examination;

{10) has conducted an examination without having
inforsed the examinee that:

fa) he has the right to refuse to participate in the
examination;

(b) he has the right to halt the examination in
progress at any time;j

(c} he is not required to answer any questions or give
any information; and

{d} any information he volunteers could be wused
against him or made available to the party requesting the
examination unless othaerwise agreed to in writing;s eor

{11) has Ffailed to inform the examinee of the results
of an examination if requasted.

Section l4. Hearing. Before refusing an application or

suspending or revoking a licenses the department shall
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notify the applicant or examiner by mail not less than 30
days before taking anf actions The notice wmust advise the
applicant of +the intended action and must include a
statemunt that the applicant or examiner may request a
hearing within 20 days of recelpt of the notice. If the
applicant or examiner requests a hearing within that periody
a hear ing must be granteds and contested :ase.prnvlslons of
the Montana Administrative Pfrocedure Aet apply to the
hearings An applicant or examiner who is aggrieved by a
final decision in a contested case is antitlied to judicial
revies under the Montana Adwinistrative Procedure Acte

Section 15 Penaltye. Any person who violates any of
the oprovisions of [sections 1 through 24 15] is guilty of a
misdemeanor and is punishable by @ fine of not more than
$500 or by iwprisonment in the county jall for a period not
to exceed 6 months or both such fine and imprisonmente

Seetion-1tSs--Effectiva-dateys——Fhis-net-is-effective-—an
passase~and-approveds

Section 16. Codification instructions Sections 1
through 4 15 are intended to be codifled as an integral
part of Title 37Ty and the provisions of Title 37+ chapter 1,
apply to sections 1 through +4 15» except that nothing
contained in Title 3Ty chapter 1, grants addi tional
rulemaking authority to the department for the purpose of

administering this acte
-End-~
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March 1, 1983

SENATE STANDING COMMITTEE REPORT
(Tudiciary)

That House Bill No. 452 be amended as follows:

1. Title, line 13.
Following: “COMMERCE;"
Insert: "_PMHIBITIHG THE RESUILTS OF A POLYGRAPH EXAMINATION FROM
BEING INTRODUCED OR ADMITTED INTO EVIDENCE;"
2. Page 8, line 5.
Strike: "Admissibility"
Insert: “Inadmissibility”
3. Page 8, line 6.
Strike: "Nothing in ([sections 1 through 15] permits the"
4. Page 8, line 8.
Strike: "to®
Insert: “may not”
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STATEMENT OF INTENT
HOUSE BILL 452

House Business and Industry Committee

A statement of intent is required for this bill because
section 3 grants rulemaking autharity to the ODepartment of
Commerce.

Tt is the legislature™s intent that the department
shatl adopt rules setting forth the ®manner in wWhich an
applicant must prove his fitness for licensure and adopt
rules specifying the fees authorized by section 7. The
department must al¥so adopt rules establishing the date of
expiration of all licenses; it is contemplated that these
rules will establish a different numerical grouping so that
all licenses do pot expire an one dates The department shall
also adopt rutes specifying the form of the {ticense and
pocket carde The department shall also adopts under Section
By rules for continuing education of examinerse The
department mays under sections 3 and 15, adopt any or all
parts of the Attorney General®s Model Rules which satisfy
the requirenents of section 15 It is the legislature's
intent that no other rules than those required by section 15
ana as may otherwise be authorized by the Administracive
procedure Acty be adopted by the department to implement

this acta.
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HOUSE BILL ND. 4952
INTRODUCED BY DATLYy QUILICI+ PAVLOVICHy Dae BROWN

A BILL FAOR AN ACT ENTITLED: "AN ACT LICENSING  AND
REGULATING PERSONS WHG PURPORT TO BE ABLE TG DETECT
DECEPTIONy VERIFY TRUTHFULNESSs OR PROVIDE A DIAGNOSTIC
OPINION OF DECEPTION OR TRUTHFULNESS THROUGH THE USE UOF ANY
DEVICE OR INSTRUMENT CAPABLE OF MEASURING OR RECORDING
BODILY RESPOUNSES OR  PSYCHOPHYSIOLOGICAL  ACTIVITIES;
PROVIDING LICENSING QUALIFICATIONS; PROVIDING FOR REVOLATION
AND SUSPENSION OF LICENSES; REQUIRING CONTINUING _EQUCATION
FOR__RENEWAL OF_ LEICENSESi GRANTING RULEMAKING AUTHORITY To
THE JEPARTKENT DF COMMERCE; ERQUIBITING _THE _RESULTS OF A
POLYGRAPH EXAMINATION FROM BEING INTRORUCED OR ADMITTED INTO
EVIOENCE; AND PROVIDING  PENALTIES4-—-ANB——PROYIDENG——AN

EMMEDTAFE-EFFEEF IVE-BATEL"

BE IT ENMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section t. Definitions. In {sections 1 through 4 15 js
unless the context clearly indicates otherwisas the
following definitions apply:

(L) ™Department®™ means the department of comnerce
provided for in Title 2y chapter 15+ part 18.

{2y “Examinee™ means an individual who is being

examinedy testeds or questioned by an examiner for the
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purpose of detecting deception or verifying truthfulness.

(3) *Examiner® means any person who:

{a) purports to be able to detect deceptions verify
truthfulnessy, or provide a diagnostic opinion of deception
or truthfulness through the use of a mechanical device or
instrument;

{b) represents that he can or does offer the service
of detecting deceptiony verifying truthfulnessy or providing
a diagnostic opinion of deception or truthfulness through
the use of a mechanical device or instrument; or

{c} wuses a mechanical device or instrument to measure
or record an individual®s bodily responses or
psychophysiological activities to enable or assist the
detection of deceptions thae verification of truthfulnessy or
the reporting of @ diagnostic opinion reyarding deception or
truthfulnessa.

Section 2. Minimum standards for instruments or
devicese (l}) No person may use or attempt to use any
instrument or device for the purpose of detecting deceptions
verifying truthfulnesss or assisting in the reporting of a
diagnostic opinion as to deception or truthfulness unless
the instrument or devices at a minimumy is capable of
visually, permanentiys and simul tanecusly recording
indications of an.examinee®s:

(2} cardiovascular pattern;

-2 HB 452
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(b) respiratory pattern; and

{c) galvanic skin response pattern.

{2) Indications of other psychophysiological changes
or bodily responses wmay also be recorded in addition ta the
minimum standards provided in subsection {1)a

{3) The operations use: or attempted use by an
examiner of an instrument or device that does not ameat the
minimum requirements provided in subsection {l1) is subject
to the penalties provideg in [section ¥4 15].

Section 3. Powers and duties of department, The
department shail:

{1} administer and enforce the provisions of this
chapter;

(2} adopt rules in accordance with the Montana
Administrative Procedure Act to carry out the provisions of
[seetiana—Sy-F-through-10v-ond-13 THIS ACT ]; and

{3) investigate aill complaints concerning violations
of [Sections 1 through %4 15] wunless the department
determines that any such complaint is frivolous or otherwise
lacking in merite

Section 4. License requireds No person mayy unless
licensed under the provisions of [sections 1 through 4 15}z

(L) hold himself out to be an examiner;

{2) wuse or attempt to use any mechanical device or

instrument for the purpose of detecting deceptions werifying
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truthfulnessy or reporting a diagnostic opinion regarding
deception or truthfulness;

(3) purport to detect deception or verify truthfulness
through mechanical devices or instruments; or

{4) advertise or represent that he can or does offer
the service nf detecting deceptiony verifying truthfulnesss
or reporting a diagnostic opinion regarding an individual's
deception or truthfuilness through mechanical devices or
instrumentse

Section 5, Issuance of examiner*s ticense withoat
examination -- reciprocitys. (1) Upon application to the
departaent within-6—months-after—fthe-effective-date—of-thisz
actd and payment of the required lYicense feuer a person must
be issued an examiner's license without-examrnotvon if he
has satisfied the department by affidavit or otherwise that
hes )

ta-—has——-sctuatly-——engaged--—in-——the---cccupstiony
prefessiony-or—practice-as—an—examiner-for-at-teast——k--year
sefore-~applying—dnder-—this——subsection-—-andy~—daring-that
pertody—has—dsed—nSEeunents-that-setiafy—the—stondardy-—of
tseetton-24¢-nnd

tby~--meets the minimum requirements for licensing
previded in [Section 6¢i)y—threugh—¢5+].

(2) Except as provided in subsection (3)s an applicant

licensed as a polygraph examiner in another state musty upon

-4~ HB 452
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apptication to the department and payment of the required
license feey be issued an examiner's license without
examination if he satisfies the department by affidavit or
otherwi se that he:s

{3} has legally administered polygraph examinations in
the state in which he is licensed for at least 1 year pefore
making application under this subsection; and

{b) wmeets the reguirements for licensing set forth in
{section 6.

(3] No license may be i1ssued without examination under
subsection {(2) unless the state in which the applicant is
licensed hag and maintains licensing requirements
substantially equivalent to those provided in [Sections 1
through #+% 1%} and grants reciprocity to exawiners licensed
in Montana under terms simitar to those provided in this
sectiona

Section 6. Issuance of examiner's license with
examination. Upon application and payment of the required
feay an applicant must be granted a license as an examiner
if he:

{1) is at least 18 years old;

{¢) s a citizen of the United States;

{3) is of good moral character;

{4} has successfully completed a course in polygraph

instruction at an American polygraph assuciation accredited
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institution;

{5) bhas a high school diploma from an accredited high
school or its equivalent and-at-least—S—~years—-of-econtinveus
tnrveatigative-experience-~with-a-recognired-—tan——enforcement
or—-gqovernmental-investigative-ageney; and

{6) has successfully passed an examination conducted
by the department that tests the applicant®'s general
knowledge of the use of the poliygraph DR_A COMPARABLE
EXAMINATION CONDUCTED BY ANOTHER STATE.  WHOSE LAW REQUIRES
SUCCESSFUL COMPLETION _OF _THE EXAMINATION AS QUALIFICATION
EOZ_A_LICENSE-

Section 7. Fees, (1) The department s5hall adept and
charge nonrefundable applications licenses and license
renewal fees, commensurate wWwith costs in accordance with
317-1-134,

. {2) &1}l fees collected by the department under this
section must be deposited in the earmarked revenue fund for
the use of the department Iin administering [sections 1
throuah i4 131%.

IHERE IS _A NEW MCA SECTION JHAY READS:

Seetion 3, Continuing educations The department shall
estabTisn by rule minimum requirements of professional
education and trainings consistent with field of Jlearning
and with the standards of professional organizationss for

renawal of licensess

—-6— HB 452
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Section 9. Terms of license -- renewal, {1) AN
examiner*s license is issued for 1 year or such portion as
remains at the time of issuance and may be renewedy if it

nas  not been revoked or suspendeds on or befare the date of
expiration of the license. A license that is not renewed
expires at midnight on the date set by the department.

{2) An examiner whase license has expired may at any

tim2 within 2 years after the expiration date obtain a

_renewal license without examination upon payment of a

renawal fee to the department, An examiner whose license
expired while he was on active duty in the armed forces of
the United States or tha national guard mays notwithstanding
the provisions of 10-1-605y vrenew his license without
examination within 2 years after discharge from service,

Section 10« Form of license -~ display of license. (1)
A license issued under the provisions of [sections 1 through
34 ]5) must be in the form determined by the department and
must fncludes

{a) the name of the examiner;

(b) the name under which the examiner is to operate;
and

{c} the number of the ficense and the date on which
the license was issued.

{2) The license must at all times be posted in a

conspicuous place in the principal place of business of the
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examineras

Section 11= Pocket cards. Upon the issuance of a
licenses a pocket card of such sizey designs and content as
determined by the department must be issued without charge
te the examinery which card is evidence that the examiner is
duly licenseds

Section 12« Admisstbitity INADMISSIBILILIY oOF results
as evidences. Nething-in-fseetions—i-through-t4 153--permits
ehe-reaudtas RESULYIS of a polygraph examination or other test
given by an examiner #e MAY HOI be introduced or admitted as
evidence in 3 court of lawe

Section 13 Suspension and revocation. An examiner®s
license may be suspended for a fixed period or may be
revoked ife after a hearing before the departments it has
been determined by competent evidence that the examiners

{1) has ebtained the license by fraudulent
represaentation;

{Z) employs misrepresentations false promisess or
misleading advertising for the purpose of directly or
indirectly obtaining business;

[3) s incompetent for any reason to act as an
examiner;

(4) has allowed his license to be used by an
unlicensed persan;

{5) has violated the provisions of [sections 1 through
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¥4 L3] or any rule adopted by the department;

(6) has willfully or neyligenrtly aided or abetted
another examiner in violating the provisions of [sections 1
through +% 15] or any rule adopted by the departmeat;

(7} has failed to provides within a reascnable amount
of times information requested by the department relating to
a formal complaint filed with the department involving the
examiners;

(8) has been adjudicated by a decree of court to pe
feriously mentally i11;

(9) has failed to inform the examinee of all specific
question areas to be explored before questions are actuaslly
asked during an examination;

(10) has conducted an examination without having
informed the examinee that:

{as) he has the right to refuse to participate in the
axamination;

(b) he has the right to halt the examination in
proaress at any time;

(c}) he is not required to answer any gquestions or give
any information;s and

{(d) any informatian he volunteers <ould be used
agaiast him or made available to the party requestiny tne
examination unless otherwise agreed to in writing; or

{11) has failed to inform the examinee of the results
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of an examination if requested.

Section l4e Hearinge Before refusing an application or
suspending or revoking a licenses the department shall
notify the applicant or examiner by mail not less tnan 30
days before taking any actione. The notice @must advise the
applicant of the intended action and must include a
statemont that the applicant or examiner may request a
hearing within 20 days of receipt of the noticeas If the
applicant or examiner reguests a hearing within that periods
3 hearing must be granteds and contested case provisions of
the Montana Administrative Procedure Act apply to the
hear inge An applicant or examiner who is agqgrieved by a
final decision in a contested case is entitled to judicial
review under the Montana Administrative Procedure Acte

Section 15« Penaltye Any person who violates any of
the provisions of [sections 1 through $4 15] is quilty of a
misdemeanor and is punishable by a fine of not more than
500 or by imprisorment in the county jasil for a period not
te exceed & months or both such fine and imprisonment.

Sestion-itSy—Effective—dates-~FThis-act-is-effective-~on
pastagqe-and-approvats

Section lé. Codification instruction. Sections 1
throuqgh 34 15 are intended to be codified as an integral
part of Title 37y and the provisions of Title 37y chapter 1+

apply to sections 1 through 4 15y except that nothing
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contained in Title 37, chapter 1 grants additional
rulemaking authority to the department for the purpose of
administering this acte

~End~
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