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Hearing 2/8/83
Died in Committee
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M BILL NDe 3.&1

INTRODUCCD BY

A ZILL FOR AN ACT ENTITLED: ®"AN ACT TO REPCAL THE
EXCLUSIONARY RULE; PROVIDING A CIVIL REMTDY FOR VIOLATION GF
A PERSON'S CONSTITUTIONAL PRIVACY RIGHTS 0OR SEARCH AND
SEIZURE RIGHTS: REQUIRING SUSPENSION DOR DISMISSAL FROM
EMPLOYMENT OF AN AGENT OF THE STATE OR A POLITICAL
SUSDIVISION THEREQF WHO WRONSGFULLY VIOLATES A PERSON*S
CONSFITUTIONAL PRIVACY RIGHTS OR SEARCH AND SETZURE RIGHTS;
AMENDING SECTIONS 20-25-513 AND 46-5-1049 MCA; AND REPEALING

SECTION 46-13-302, HCAWL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTARA:

NEw SECTIONe Section le Short titles [Sections 1
through 14] may be cited as the "Montana Civil Rights and
Claias Act"e

NEd _SELTIONS Section 2. Exclusive remzdies. [Sections
1 threoush 1l4] provide the exclusive remedies in the state of
Montana for a violation of the rights of a persan that are
protectad by the fourth amendment to the United States
constitution; Article IIy section 10 or lly of the Montana
constitution; or the laws of Montana relating to search amd
saizurs caused or committed by an employee or agent of the

state or any of its peolitical subdivisionsa.
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NEW SECTIDONe Section 2. Cause of action ———
admissibility of evidences (1) Any person subject Le search
or seizure has a cause of action for damages and
disciplinary action under {sections 1 through 14] if the
search or seizure is in violation of the fourth amendment to
the United States constitution; Article IIs+ section 10 or
Lly of the Montana constitution; or the 1laws of Montana
relating to search and saizures

{2) Evidence sejzed in violation of the fourth
amendment to the United States constitution; Article IIy
section 10 or 11y of the Montana constitution; or the laws
of Montana relating to search and seizures if otherwise
admissibley, may not be excluded from use in any criminal
proceeding bacause of such violations

NEW _SECIIOH. Section 4. Civil and disciplinary
liahitity. (1) civil and disciplinary liability under
[ sections 1 through 14] is based wupon proof by E]
preponderance of the evidence that there was a viclation of
the rights of a pzsrsoen that are protected by the Ffourth
amendment to the United 5States constitution; Article Ils
section 10 or lls of the Montana constitution; or the laws
of Montana relating to search and seizurey committed or
caused by an empioyee or agent of the state or any of its
political subdivisionsa

{2} The gqovernmental agency employing or controlling
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an smployee or agent of the state or any of its potitical
subdivisions is axclusively 1iable for damages in a civil
action; and no cause of action for damages. feess or costs
lies agalnst its em;mplayse or agenf for viclations under
[sections 1 through 14} if such viclations are committed or
caused by the employee or agent while acting within the
scope of his employment or under color of laws It is not a
defense that the act causing the violation was illegala

{3} 1f an employee or agent of the state or any of its
political subdivisions causes or commits a3 violation under
[sections 1 through 14] while acting outside the scope of
his employment and not under color of law or uses deception
or subterfuge in securing a warranty he is personally liable
to the person whose rights were violateds

{#) An agent or employee of the state or any of its
subdivisions who causes of coamits a violation under
[sections 1 through 14} is subject to disciplinary action as
provided in [section 12}

NEW SECTIQNA Section 9. Jolnder of civil and
disciplinary actions — waiver of omitted actions. (1) If
both a civil action fFor dawages and a disciplimary action
are ijnitiated wunder [sections 1 through 14] for the same
occurrancey they wmust be joineds

{2) Except when leave is granted for good cause by the

district court to amend the pleadings tc include the omitted
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action prior to judgmenty the initiation of o claim either
for civil damages or disciplinary action under | sections 1
through 14] constitutes a waiver of the omitted action for
the sawme occurrence and that omitted action may not be the
basis of any subsequent actionas

DNEM SECT1ONe Section 6« Damagesas (1) iIf it is
determined that there was a violation of 2 constitutienal or
statutory right wunder [sections 1 through 14}y a claimant.
may be awarded reasgnable compensation for:

{a) proparty damage;

(b} personal injury; and

{c) attorney feas and costs incurred in processing =a
claim hereunder.

(2) The Timitations an damages contained in
2-9-104(1)[31 and 2-~9-105 concerning suits against the state
ar any political subdivision do not applye

{3) The/céipensation provided for in this section
applies only to violations occurring an or after Octcber 1,
1983,

NEX SECTIGNs Section T« Jurisdiction., The district
court has jurisdiction ovaer any actions whether for dasages
or personal disciptines brought under [sections 1 through
14). Any district court judge who has passed upon the
sufficiency of any process invelved in the search or seizurwe

or who has been involved in criminal proceedings against a
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person who brings a suit under [sections 1 through 14] is
disqualified to sit and act on a cause of action under
[sections 1 through 14} except to arrange the calendars to
transfer the action to another courts or to call in  another
judge 1o ;it and acte Such actions are governed by the
Montana rules of civil procedure and the Montana rules of
evidence insofar as they are consistent with [sections 1
through 147}

NEM SECTION. Section 8. Venues Civil actions brought
against the state or any of its political suodivisions under
{sections 1 through 14} shall be brought in Lewis and Clark
County or the county where the alleged violation occurreds.

NEW . SECTI0Ne 3ection %« Statute of limitations. Each
civil cause of action permitted under {sections 1 through
i4] is forever barred unless an action is begun within 2
years after the violation occurs.

NEW SECTIION. Section 10. Judgment -— obligation of
state or political subdivisions A final judgment against the
state or o political subdivision is an obYigation of the
state or the political subdivision and shall be paid in the
same manner as any other claim against the state or
political subdivision.

NEW SECTION. Section ll. Appeal — bond not requirzd
of state or political subdivision. an appeal from final

judement in the district court may be filed directly wich
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the supreme court of Montana in the manner provided by Yaw
for appeals from the district court in civil casesy except
that the state or political subdivision is not required to
post a bond either on appeal or at any time during the
litigationas

NEW _SECTIONs Section 12+ Disciplinary action. )
Except as provided in subsection {2}y an employee or agent
of tha state or any of its political subdivisions who is
determined by the district court to have viodlated the
constitutional or statutory rights of a person under
{sections 1 through 14} shall be suspended or dismissed from
employment as follows:

{(2) Upon the first occurrencey he shall be suspended
without pay for 30 daysa

(b} Upon the second occurrences he shali be suspended
without pay for 50 days.

{c) Upon the third occurrencey he shall be permanently
dismisseds

{2} No ewmployee or agent of the state or any of its
political subdivisions may be suspended or dismissed If the
agent or employee causing or committing the violation proves
by a preponderance of the evidence that he acted in good
faith and in the rezsonable belief that his conduct
comported with existing lawe. Howevers if it is determined

that an employee or agent of the state purposely or
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knowingly acted in vielation of & person®s constitutional
rightsy he shall be permanently dismissed regardless of
whether the act constitutes the firsty secondes or later
OCCUrrencas

(3 The disciplinary actions provided for herein are
in addition te¢ and not in 1limitation of the employing
agency®s rights to take other disciplinary action.

NEW_SFLIIgN. Section 13« No ef Fact on c¢auses of
action arising upder the Montana Comprehensive State
Insurance Plan and Tort Claims Acta. Hothing in [sections 1
through 14] affects any cause of action arising uader Title
2¢ chapter 9, parts 1 through 3y popularly known as the
Mortana Comprehensive State Insurance Plan and Tort C(laims
Acta

NEW SECTIONG Section l4e Criwminal liability. Nothing
in [sections I through 14] affects the criminal liabidity of
an employee of agent of the state or any of its political
subdivisions.

Section 15, 3Section 20~25-513y MCAe is cwmended to
read:

"20G-25-513a Hritten notice required for entry to
student®s room -— emergencys An authorized official of the
university or college may not enter the roam of a student
located at such institution unless he has given the student

a notice in writings An emergency such as a fire or a call
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for helip or where there is probable cause to believe the
occupant needs assistance Is the only exception to th2
written notice raquirements INn such an emergencys evidence
of crime obtainaed as 2 result of such emergency entry ahall}
not MUSt be admi-asible-in—any-court-of-tew—untess obtained
in accgrdance Wjith due process of law hes—been-satisfied-—in
obtaini-ng-such—evidence.”

Sectian 16. Section 46-5-104y MCAy is amended to read:

*465-5-104. Admissibility in other proceedingss
Instrumentsy articless or things ‘awfuily seized are
admissible as evidence upon any prosecution or proceeding
whether or not the prosecution or proceeding is for the
offense In connection with which the search pr _sgizure was
originally made.”™

HEY SECIIONa Section 17. Nonseverabilitys If a part
of this act is invalidy all parts are invalid and do not
remain in effect.

NEYM SECTIONs Section 18« Repealer. Section 46~13-302,
MCAy is repealede.

~End-—
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