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BILL NDa w

f"w/’/ 7

A BILL FOR AN ACT ENTITLED: ™AN ACT TO REVISE THE LANS

INTRODUCED BY

Vekealf,
v

RELATING TO IMMUNLZATION AND INDEMNIFICATION OF GOVERNMENTAL
EMPLOYEFS; AMENDING SECTICN 2-9-305. MCA; AND PRUVIDING AN

EFFECTIVE DATE.™

BE IT =NACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section la Section Z-9-305s MCAe is amended to read:
"2-9-305. Governmental entity to be joined as

defendant —— immunizationsy defenses and indemnification of
employeess (1) It is the purpose of this section to provide
for the immunizationa_defenses and indemnification of public
officers and employees cjvilly sued for their actionsy-other
thar-intenttonat-tort-or-feltonious-acetsy taken within the
course 4nd scope of their employment.

{(2) in em apy poncrimipal action for damages brought
anzinst any employee of a states countye citys towne or
other governmental entity for &8 negiigent acts errors or
omissions __jncluding  sllieged _viclations of civil rights
puUrsuapt_._to_ 42 UsSeCe 12834 or other actionable conduct of
che employee committed while acting within the course and
scope of ms the ecmployee®s office or employments the
gyovernmental entity employera except a5 provided in
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subsection (6) shalls
fal be made a party defendant to the actionji_ond

4b) _defend the action on bebalf of the employee and
indemnify the employec.

(3) Receovery—against-s—governmentst-entity——under——the
pravisions——of—ports——t—throtgh—3——af——this—chapter—shatd
constitute—a-complete-bar-——to——sny—-action——or——recovery-—of
demages——by—the—eisinanty——by——resson-—ef-the-same-subject
notterv-ageinst—-the—employec—whose-—negligence-—-or—wurongfud
AeLy——e L rOry——of— et aion——or—other—actionable—conduct—gave
rise—to—the—claim-in-ony-sdeh-action—against-a-governmentat
entityy-the-employee-whose—conduct—gave——rise-—to-—the—anit
ahati-—re——immune——from—soit—by—reatons—of—the—same—subject
matter—i+f-the-qovernmentel—entity—scknowledges—or-—is—pbound
by——a—judiciat-determination—that-the—conduct—tpon—which—the
elaim—is-brought—arises-ouvt—of—the-course—and-scope—of——such
empteyeest-——enploaymenty——untess—ehe——eIsim—is—bosed-upon—an
atentronni-tore—or—feloniods—act—of-—the——employees Upon
receivi . £ { laint i
pencriminal £ inst . £l al nall R

it . ¢ N R - ¢
employors  Cxcept 23s provided in  subsection {6)s . the
employer shall offer & dafense to the action on behalf of
the employess The defense may consist of g defepsa provided

INTRODUCED BILL
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employee may retain other counsels Except. as provided in
subsection (&), the employer shall pay all expenses relating
o the retained defense oand pay any judgment for dawages
. in ti ti that I | i 1 i
hi o

(4) In any noncriminal action for_damages in which a
governmental entity employee is a party defendantey the
employae shall be indemnified by the goveramentot-entity
employer for any money judgments or 1egal expensesy
includi F itt i j L 1
avarded to the claimants or hoths to which Re the cpplovee
may be subject as 2 result of the suit unless the conduct
upon which the claim is brought did not arise out of the
course and scope of his employment er—is—en—intentional-tort
ar-—felonious——act——of——the—-employee or _falls within the

) R R 1 T ! L

erovisi ¢ 1 tt h 3 of thi .
a complete bar to any action or recovery of damages by the
slaimants Dy reason of the same subject matters against the
employge  whose negligence or wrongful octs errory  of

—3—
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NEW SECTIQNs Section 2. Effective dates This act is
effective July ls 1983,

—End-
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STATE OF MONTANA 197-83

] REQUEST NO.
FISCAL NOTE
Form BQ.-I5

tn compliance with a written request received January 21, ., 19 83 , there is hereby submitted a Fiscal Note
House Bill 357 pursuant to ' Title 8, Chapter 4, Part 2 of the Montana Code Annatated (MCA).
Background information used in developing this Fiscat Note is available from the Office of Budget and Program Planning, to members

far

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 357 provides for the defense of governmental employees inveolved in civil
suits for damages as a result of actions while within their scope of employment.

ASSUMPTIONS:

1) In the past five years, 142 civil rights cases have been filed against the
officers of state government and a total of $328,641 in judgments and settlements
have been rendered against the defendants.

2) It is estimated that about 30 cases per year will be filed, and judgments plus

- legal expenses averaging $5,000 per claim will be incurred.

3) These expenses can be absorbed by the self-insurance fund with no immediate

increase in billings to agencies.

FISCAL TMPACT:

Expenditures from the self-insurance fund will increase by about $215,000 per vear,
with no immediate increase in billings to state agencies.

LONG-RANGE IMPACTS:

Ultimately, billings to state agencies may have to be increased.

FISCAL NCTE 7:FF/1

ﬂaﬁj 472 oé»—ﬁ

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: /"Zé"XB

+ !
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approved by Committee
on Judiciary

HOUSE BILL NOe 357
INTRODUCED BY DONALDSONe

MAIZUREKy METCALFs ERNST

A BILL FOR AN ACT ENVITLED: ™AN ACT YO REVISE THE LANWS
RELATING TO IMMUNIZATION AND‘INDEHNIFICAYIDN OF GOVERNMENTAL

EMPLOYEES: AMENOING SECTION 2-9-305¢ MCA; AND PROVIDING AN
EFFECTIVE DATE.®

BE TT ENACTED BY THE LEGISLATURE OF THE STATE GF MONTANA:
Section ls Section 2-9-305y MCAs is amended to read:
"2-9-305. Governmental ‘entity to be Joined as

defendant -— immunizationa_defenses and indemnification of

employees. (1) It is the purpose of this section to provide
for the immunizationy. defensSgs and indemnification of public
officers and employees cjvilly sued for their actionse-othee
than-intentionat-tort-ar-fetronrous-actay taken within the
course and scope of thelr employments

(2) In an apy nooccimipal action fpr-damages brought
agiinst any employee of a statas couftyy citys towny oOr
other aovernmental erntity for a negligent acty errory or
omissions__includiog._alleged viclations _of _civil rights
pursuant_ Lo 42 UsS5ae0a_19832s or other actionable conduct of
tha employee committed while acting within the course and

scope of h¥s the__employee?s office or employmenty the

10
11
12
13
14
15
i6
17
18
19
20
21
22
23
2%

25

HB 0357/02

qoverimental entity employery _excepk . as __provideg __jin

subsection_ (&) shallg
tal--be-made-s-party—defendant-to-the-actiont~and

thd_ _defend the action _on behalf_ of ihe employee and
indemoify_the employee.

(3 Recovery-sgeinst-a-gevernnentat-entity-—under-—the
provisions——of--parts--i--through~—-3--ef-—this~ehapeer-shatt
const+tute-n—eomp*ete-bar——tu--any-—net+en—-or--ree0§er7—-ef
dapages--py-—the-—clarmanty--by--reason-~of-the-same-sabiect
mattery-against-the-employes-whose--negligenee-—ar-——nrongfud
acty--errory--ar--omisston--or-other-actionabte-conduet-gave
rise-to-the-ctatmr-In-any-saden-sekion-aga+nse-a-governmentad
entttyv-the-emplovee—whose-conduet—gave-——rise--to——the——snit
shu}}--be-—+nmune~~from~-su%e—h7-rensons-e‘—the—same-subjeet
metter-if-the-governmental-entity-acknontedges—or--is~-bound
by-—a-judieint-determination-that~the-conduct-upon-whieh-the
choém—is-brought-arises-ont-ef-the-course-and-scope-af--such
employees*-—emptoymenty--~untess--the--ctaim-+s-based-upen—an
fatentionat-tort—or-fetonious --~act——af--the--emptoyees Upan
ceceiving __ service.__of __3__summons__and..complaiot _jg..a
pongriminal _action agsingt _hime _the _employee _sball__give
dritten__notice._.to Dis_supervisor geguesting-that _a_defense
to__the _action. be  provided by _the _governmental epntity
employers ___Except _as_ provided _in _subsechion._(els _the

emplover. shall offer o defqose to_the action_ .on_ bepalf _of
-2~ HB 357

SECOND

READING
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the_smplayees _The defense may consist of a defense provided
directly. by. the _cuoloyere..  Ihe_employer shall peLify the
employees within 15 days_after_receint of notices whether _a
dicrect defense will be provideds _1f_the employeg pefuses or
is__upable__to_ _pruwide a_ direct  defenses _the _defendant
employee may._retain_other counsels Except _as__provided _in
subsection_(&)s_the employer_shall pay all_expenses relating
to__the. retaloned _defeonse _and pay any judgment for damages
entered_in_the action_that may be ..otherwise _payable _under
this_sectiona

{4) In any npancriminal action for-demages in which a
governmental entity employee 1is a party defendants the
employee shall be indemnified by the gaveramental-enttity
employer for any money judgments or legal expensess
including..attoroey. . fees either loncurred. by the. esgloyée or
awarded_to_the claimants. or bothas to which he the amployee
may be subject as a result of the suit unless the conduct
upon which the claim is prought did not arise out of the
course and scope of his employment er-i+s-an-intentiesnal-tort
or——Ffeiontouvs-—net——of——the——employee or_  falls._ _nithin the
exclusions._provided. in_subsection [G)e

43} . _Recovery_agaiast.a.goxernmaptal entity under the
provisions. of packs.l_through 3 of this chapter constitutes
a.cowuplete_bar o any ackion or recovecry of dawagss. by _the

clalmants by reason of the same subject matters_against the

—a- HB 357
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employes _whose_ _negligeace. or. .wroagful. _acts_ .gcrors_ . .Qr
cmission_or otber actionable conduct gawe._rise_to xihe claims
Io__any__such._action__against__a._goyernmgptal . _entitys the
employes_whose conduct gave rise to the suit is imsune from
clyil_ _suit_ _by _redsons.  of  the sauwe subject._matter.if.the
goxernmental entity _acknowledges or is_ bound. by..a. _judicial
determinatrion _that._the _conduct. upon. whicb_ thg claim_is
brought_arises cut Qf the course and scope of the employge’s
eoployments_unless._the claie.. coostitutes. _an.. _exclusion
proxided in_subsection (&}s

46} __In__a__nponcrimipal__actiooc forcdamages in.wbich_a
governpental eotity _euployee is. . a__party _defendapts:. the
emplayze__may net ke defended or indemnified by ihe. esployer
for__aocy _mogey _judgments__gr_ . legal__expensess ._iocluding
attorpney _feess_ _to__which _the employee may. he subject as_a
result_of the suit if_a_ judicial. detecmioatlon. is eade_thati

fa}__the ceoaduct upop which the claim_is_hased does oot
arise._out _of _the _course sod _scopg..of..the._geployeels
employment ;.

{b)__the conduct of the caployee coostitutes a crimipal
effease_as_defiped. in Title %5s chapters_s.tbrough 7i ec

1C€)_ _IHE _EMPLOYEE COMPROMISED QR SETTLED THE CLAIHM
WITHOUT THE _CONSENT QF YHE GOYERNMENT ENIIXY_EMPLOYERZ.OR

1230} _the employee failed or refused _to cooperate
ceasonably_in the_defense of the cases

—f- HB 357
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(21)__1f there js.a.dispute._as_to.whether_the exclusions
af. subsection (6) opply_and the goverpmenial_ eotity_ceplaoyar
cencludes__it _should clarify its opbligation to the employee
arising_undec_ this._ _sectlon _by _comsmenciog _a_.declaratary
judgment.._actien__or _other _legal _actions the gaployer.is
obligated to previde a-defense or assume the _cost of _the
defense__gf _the_ emnloyee until a_final judgeent is rendered
in_suzb_action helding that the employer bad. _npo__obligation
to defend_the employee.”

HEW_SECIIOMa Section 2. Effective date. This act is
effective July 1y 1983.

~End~

—5= HEB 357
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HOUSE BILL NOe 357
INTRODUCED BY DONALDSONs

MAZUREKy MEYCALFy ERNST

A BILL FOR AN ACT ENTITLED: ™AN ACT 7¥O REVISE THE LAWS
RELATING TO IMMUNIZATION AND INOEMNIFICATION OF GOVERNMENTAL

EMPLUYEES; AMENUDING SECTION 2-9-305s MCA; ANUG PROVIDING AN
EFFECTIVE DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section la Section 2-9-305, MCA: is amended to read:
"2-9-305. Governmental entity to be joined as

defendant -- immunization:_defensegs and indemnification of
employeese (1) It is the purpose of this section to provide
for the immunizationa.defenses and indemnification ef public
officers and employees cjyilly sued for their actionsy—-ether
than-intentionat—tort—-or-fetonious~setsy taken within the
course and scope of their employment.

{2y In an any.nencciminal action fas-damages brought
agiinst any employee of a statey counftys citys towns or
other dgovernmental entity' for a negligent acte errory or
omissions._locluding _alleged violations. of civil _cights
pursuant__to 42 Ues5a4Cs_ 1983s or other actionable conduct of
the employee committed while acting within the course and

scope of hve the_ _employeets office or employments the
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qoverimental entity employers _except as_ . _provided.._in

subsection (o) shalls
tai-—be-made—a-party—defendant—to-the-asetiont-and
th}_.defend. _the _action._oo_behalf of the employee aqd
indemnify the employee.

{2) Recovery-against-a-goveramentalt-entity-—~under——tne
provistons--of--parts-—i--throngh——3--ef--this-chapter-shati
eonstitute-a-canplete-har——to——any—attion——or——vrecovery-—of
domages-~by-~the--ctatmanty--by~-~resson-~of-the—-same-sadject
mattery-aqainst-the-empltoyee-whose-—-npegligence——or——wrongful
atty--errory-~or-—omrsston--or-other-actionabte-conduct-gove
rise-to-the-cratnr—in-any-sach-attion-against-a-goveramentat
entityy-the-emptoyee-nhose-conduct-gave-—riaa-ctho-~tihew~sait
shati-~be~-immune--from—-suit-by-reasons-of-the-same-subject
matter~+f-the-governmentai-entity—acknowiedges—-or——éas~—-bound
by--a-joditciatr-determination-that-the-conduct~apon-which—the
elnim-+9-breovght-arises-sut—of-the—course—end-scope—of--such
employeasi-—employmenty--untesa--the-—clain-+s—based-upon-an
tntentionat-tort-or-fetoniovs——eact—~of--the~-empioyees \Uppn
receiving___ service.__of a2 _summons__and _complaint _in__.a
neoncriminal_action _against _bime._ the _emoloyee  _shall_ _gixe
written _notice .to bis.supervisor. reguesting Lhat.a.defense
to__the _action  be_  provided _by.__the _governmental _entity
enployera _ _Except _as__provided. ia__subsectiopn _(6}s _the
employer_shall_offer a.defense to tha actign..on. hehalf _of

2= HB 357
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the_saployess _The defenss may consist of a defense provided
directiv by _the _esployers_ _Ibe esployer shall notify_ tne
employepe within.l5.days. after receipt of notices whether _a
direct _defsnse will_be orovideds  1f the employer refuses or
is__upabls_ to provide .a_ . direct defensss the _defendant
enployee may_restaip other counsels Except _as__ provided._io
subsectign.{6)s the emplover_shall pay_all expenses-relating
to__the. cetaiped _defense _and _pay aoy. judgeent for damages
entered in_the_ action_ that may.be _otherwise .payable _undec
this_sectiona

(%) In any ogngriminal action for-dmamages in which a
governmental entity employee Is a party defendantsy the
employee s5hall be indewnifled by the governmentad-entity
employer for any money judgments or legal expensesy
iogluding _attorney .fees glther_incurced by the.esplaoyes or
awarded_to_the_claimants or bothe to which he the gmeployse
may be subject as a result of the suit unless the cconduct
upon which the claim is brought did not arise out of the
course and scope of his employment or-is-an-intentienai-tert
or-—-felonious—ect-—of-~the--empioyee or__falls__xithio the
exclusions_provided_in_suhsection (Gl

£3)}__Becovery sgainst.a goverosental eotity _under tihe
provisicns..of parts ) _through 3 of this chapter constitutes
a.coapliete_bar. ta aoy action or recoxery. of dasages _hy. the
clatesots by ceason of the_same. subject mattecs. against the

-3~ HB 357
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employee _whose. _nsgligence. . or..wrongful._acks _ecrors._.QrC
omission.or_other actionable conduct gavg.rise_to tho claime
In-.apg__such__actioo .against_ -3 _governmantal. _eotitys the
employee _whose_conduct _gave. rlse to the suit is_imwmupe.. froo
clvil _suit__by_ _reasons_—of _the sase subject matrec if_the
goxeromental_entity ackoowledoes.pr.is bouad by . a  judicial
deterpination _that _the conduct. ugeo_ _which. the glais_ is
brought arises out _of the course.and. scope_gf_the emploxgels
epployments_.unless. . the_  claim. copstitutes _an.___exclusion
proxided.-lo _subsectlon {6la

£6)_ . In__a__noncriminal_ _actlion for-damagex in which a
goxeromental _entity ewployge _is .a. packy..defendants.  the
employee. _may. apt_be_ defeoded or indempified by the emplover
for._any..mengy._judgments. or_-legal _expepsess _including
attornsy. . fegss. _to_ . which. . the emgloyee pay_he subject as a
result_of the_suit If a.jugicial.determigation is sade_tbati

La)._the coaduct upon which the clais is based dgss nat
arise._out__of _the_ _course .and _scope__of . the employee’s
employmenti

{b)__the coonduct of the esplaysk.copstiruies a crisipal
offeasa_as_deficed in Title.45:. Chanters. & thoough I2 or

L0} _IHE _EMPLOYEE _COMPROMISEQ. DR _SEIILED _THE CLAIM
WITHOUT THE CONSENT OF THE GCOVERNMCNT ENIITY_EMPLOYERI._QR

£ex(l)_ the employee falled or _xefused to _cocpurate
reasanahly_Lo_tbe_ defense of the casea

-~ HA 357



10

11

HB 0357702

(1) __If there is-a_dispute-as.to_wbernec the exclusigos
af subsection.ifl-apply and. she goyernmental_eoiity ssployer
cootludes__it _should clarify_its_obligation o the emplaves
arisiog under _this__section _ by coamencing _a__dsclacratory
Judgment . action. . of__othec. legal__action. the employsr.is
ahbligated to.provide_ a_defense or assume__the _cost of _the
defense._opf__the esployee until a fical judgeent_ is creodered
in_susb_action helding that the_eaployer.had..oe. ghligation

to_defend the emplovegs®
NEM_SECTIQN. Section 2, Effective date. This act is

effective July 14 1983

~End=-

—5- HB 35T



March 24, 1983

SENATE STANDING COMMITTEE REPORT
{(Judiciary)

That House Bill No. 357 be amended as follows:

1. Page 2, line 24.
Following: "employer."
Insert: " If the employee is an elected state official or other
" employee having no supervisor, the employee shall give notice
of the action to the legal officer or agency of the governmental
entity defending the entity in legal actions of that type."

2. Page 3, line 17.
Following: "unless the"
Insert: - "employee's"

3. Page 3, lines 18 and 19. ‘
Strike: "upon" on line 18 through "employment" on line 19

4. Page 3, line 20.
Strike: "or"

5. Page 4, line 5.
Strike: "c¢ivil suit”
Insert: "liability"

6. Page 4, line 10.
Following: "(6)"
Insert: " (b) through (d4)"

7. Page 4, line 17,
Following: "based"

Insert: "constitutes oppression, fraud, or malice, or for any
other reason"

8. Page 5, line 1.

Following: "“If"
Insert: "no judicial determination has been made applying the

exclusions provided in subsection (6), the governmental entity
employer may determine whether those exclusions apply.
However, if"

9. Page 5, line 9.

Following: "employee."

Insert: "The governmental entity employer has no obligation to
provide a defense to the employee in a declaratory judgment
action or other legal action brought against the employee by
the employer under this subsection."
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HOUSE BILL NO. 357
INTRODUCED BY DDNALDSONs

MAZUREKs METCALFy ERNST

A BILL FOR AN ACT ENTITLED: ™AN ACT TO REVISE THE LAWS
RELATING TO IMMUNIZATION AND INDEMNIFICATION OF GOVERNMENTAL
EMPLOYEES; AMEMDING SECTION 2-9-305y MCA; AND PROVIDIRG AN

EFFECTIVE DATE."

BE IT ENMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-9-305y MCA+ is amended to read:
"2~9-305. FGovernmental entity to be joined as

defendant — immunizationsy defgnses and Indemnification of

emplioyeess (L} It is the purpose of this section Lo provide
for the immunizations.defenses and indempnification of public
offlcers and emplayees gjyilly sued for their actionss—other
than-inteneianal-tort-or-fetonions-octey taken within the
coursa and scope of their employmente

(2) In =an aoy.nopcriwinal action for-demages brouaht
against any employee of a states countys citys towns or
other governmental entity for a negligent acts error, or
omissiona._jocluding_.allegad _xielatlaos__of _civil_ . cighfs
pursuant__to. 42 UsSals 19B3s or other actionable conduct of
tha employee committed while acting within the course and

scope of his fhe_ _esployee's office or employments the
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governaental entity employera__gxcept . as___provided  in
subsection (&) shallg
tak—-be-—made-a-porty-defendant-to-the-sctiangt—and
thy__defepd _tbe actiaon _on bebnalf _of tbe saployse_and
indemnify_the employee.

{3) Recovery-against-e-governmental-satity——under—the
provisvons——of--parts--i-~ehrough--3--of ——this—chapter-shatd
eonntituee—a—eompiete—baf-—to—-any——aet+ua-—ev—-reeevef7-of
dangges-—by--the--elainanty-—by—reason--of-the-snme-subject
mottery-against-the—empioyee-whose--neghigence——eor——wrongfut
sety—errory-—or——ontssion~-er-other-actionable-conduct-gave
rise-to~the-etaimv—in-any-such-sction-egainst-a—governmentad
entityy-the-enployee—whose-conduect-—gave——pise——to——the~~suit
theti--be--immone--~from--suit-by-reesons-of -the-same—subject
motter—+f-thae-governmentat-entity-acknewtedges—or—-is--bound
by--e~judictai-detasratnation-that-the-conduct—apon=-which—the
etain-tra-bronght-arises-ont-of-the-course-snd-scope—of-—sach
eaptoyeest--employmenty——antess——the--claim—+3-based-upon-an
¥ntentionat~tort-or-fetonicus--act-—af-~tha--employeer |iggn
receiving__ _secyice_ __of __a__susmons_.and.__<omplaint _lo.. .3
nouccininal. action_agaiost_ _higs _the _gaployee shall__give
wLitten_ _.potice..to_bis_supervisor ceoquesting that a defense
to__the. . aciion _be. provided Dy  the goverpmental eotity
employere IE__Tu€. EMPLOYEE IS AN ELECTIED SIATE OFEICIAL_QR
QIHER_EMPLOYEE HAYING NO_SUPERYISORa_THE EMPLDYES SHALL_GIXE
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NOTICE OF IHE ACYION TQ. IME LEGAL OFFICER OB AGENCY QE. IHE
EOVERNMENTAL ENTITY DEFENDING THE ENTITY IN LEGAL ACTIONS QF
JHAI__IYPEs Ezcepk. .. as__provided_  in_  _subsection . {6ls _tha
amployar_shall cffec_a defense to the action _on bahalf _of
the employees The defensce may copsist.of_a_defense provided
directly_ _by_ _the _emnloyers.  The eaplover shall.notify the
geployees within 15 days after receipt of neotices wbether.. a
direct _defense will be provideda _1f _tha employer rafuses or
is._uoable__ro__provide _a _direcy _defenses .ths defendant
enployee_may retaia ogther.counsels. .Except._as_.provided. in
subsectlon I6)s.the easployer shall pay all expeanses relating
to__the__retalved _defense _and pay any Jjudggept for damages
gotered_ in the action that may be otherwise. _payable _under
this_sections

{#) In any pooccimipnal action far—damages in which a
governmental entity employee is a party defendante the
employee shall be indemnified by the governaental—-entity
employer for any wmoney judgments or tegald expensess
including_ _atieroey_ _fees.gither iocurred by the empioyeg or
awarded to the claimants or beths to which he Lhe..employes
may be subject as a result of the suit unless the EMPLOYEE'S
conduct wpon-which-the-clain—+9-bronght-did-net-arise-out-of
the--tourse-and-seope-of-his-empltoyment or-i+s-an-incentionad
tort-or~fetonious-act-of-the-employee or falls within the
gaclusions. .previded. in_subsectlon ()«
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12} __Becovery _against _a goverpmeotal_entity under the
prexisions_of pacts L theough 3 of this chapier  constitutes
a.-complere _bar to any aciion. or gecovery of davages by _the
claimants_hy reascen. of the same subject matters against the
emploves.. . whese__negligence or..mrongful _acts _errocs._or
omissiQn Or.other actionahle conduct.gaye.rise_lo.the claima
lo_2ay__such _action _against. .2 _goxernmeokal _.eontitys__the
soployee whose conduct. gaye rise to the suit is iseune frowm
eiyii-auit LIABILIIY by.creasgos-of.ibe sase  subject _matter
if__the. goxercesoial . 2cotity._ ackoowladges or ls._bound by.a
Judicial determipation. that the conduct upon which the claim
is_brought_arises out..of . the .course..and . scope cf _the
sonloyeels _employsents upless . the . claim._constitutes .an
exclusion provided ip (B) THROUGH (D) OF subsection [(&)-

L6l _lo.a pnoncriminal actlion fer--dapnges io.which._a
goyeroseotal _entity..ceployee _is 3 party. . defendanta_the
epployes. may _not be defended or indesoified oy the saployer
for___any mopey. _Jjudgsents or legal expensess..iocluding
attorney feess_to which the employes say..be_ subject as .a
result _of tbe suit If a.judicial determipation is wade thaks

fa}__the __copduct __upon  which  the . claim _is Dbased
CONSILXUIES OPPRESSIONs FRAUDy OB MALICEs OB EOR__ANY OTHFR
REASON does__oot _arlse _out of the coursg.apd.scope of the
employee®s esployeenti

th).._the copduct of the epployee constitutes a crimioal

—.— HB 357
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offense as defined lo Xitle 43. chapters 4 through 75 eor

£C) _THE_EWPLOYEE _COMPROMISED QR SETTLED THE..CLALM
WITHOUT YME_COMSENT OF IHE GOYERNMENT ENTILY EMPLOYER:.0B

teriD)_ _the _esployee _failed or _refused io cgoperate
[easonably in_the defense of the cases

L1}__If NO__JUDILTIAL DETFRMINATION HAS __BEEN _ MAOF
APELYING. THE. EXCLUSIONS _PROVIDED _IN__SUBSECTION (£3s THE
GOVERNMENIAL ENTITY EMPLOYES MAX DETERMINE WHETHER _IHOSE
EXCLUSIONS _APPLYs _HOMEVERs _IE there_ is__a.dispute as_ io
whether the exclusions - of subsection _{6) _apply _and_ _the
goverousotal.entity ceployer concludes it _should clacify jis
gbhligation _to_ _the esmployee arisiag uader this section. by
caomEencing a_declaratory _judgment _action _or _gther _legal
ackions. . the _employer _is obligated to provide a defense or
assuae.the.cost-of the defense of the eoployes until a fioal
Judamept _is._rendered _in. _such. _actign._tolding . tbai _the
employer._had__no obligation ta _defend the ecsployees IHE
GOVERNMENYAL ENTITY EMPLOYER HAS NO.QBLIGATION T0.RBOVIODE A
QEEENSE_ IO THE_EMPLOYEE_IN A DECLARATORY JUDGMENT ALIION _OF
OIHER LEGAL_ ACTION _BROUGHT . AGAINST. _IWE_ _EMPLOYFE BY _IHE
EMELOYER UNDER THIS SUBSECTION.™

NEM_SECIION. Section 2. Effective date. This act is
effective July 1y 1983,

-End-
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