
HOUSE BILL NO. 355 

INTRODUCED BY SANDS, RAMIREZ, ADDY, SPAETH, YARDLEY 

BY REQUEST 0!' THE MONTANA SUPREME COURT AND THE 
!tONTANA SUPRF..ME COURT COMMISSION ON THE RULES OF EVIDENCE 

January 19, 1983 

February 4, 1983 

February 5, 1983 

February 7, 1983 

February 8, 1983 

February 9, 1983 

February 10, 1983 

1--iarch 1, 1983 

March 3, 1983 

March 5, 1983 

r.tarch 5, 1983 

March 7, 1983 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill do 
pass. Report adopted. 

Bill printed and placed on 
members• desks. 

Second reading, do pass. 

Considered correctly 
engrossed. 

Third reading, passed. 
Transmitted to Senate. 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee·recommend bill be 
concurred in. Report adopted. 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 48J Noes, o. 

IN THE HOUSE 

Returned to House. 

Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED BT \'{i:tiW.-1--(~,(1 fll'W{ =-;~ 

BY 

MONTANA SUPREME COURT COMMISSION ON THE RUlES OF 

A BILL FOR AN ACT ENTITLED: 

CLARIFY THE LANS RELATING TO 

•AN ACT TO GENERAllY REVISE ANO 

EVIDENCE; AMENDING SECTIONS 

2&-l-101 0 26-l-102, 26-1-201 THROUGH 26-1-203, 26-1-302, 

2&-l-303 0 2&-1-~01 7 26~1-~02, 26-1-501, 26-1-601, 26-1-602o 

26-1-607, 26-1-622, 26-1-623, 26-1-805, 26-2-10~. 26-2-302, 

AND 26-2-~0~, MCA; REPEALING SECTIONS 26-1-107• 26-1-lOBo 

AND 26-1-6219 MCA.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 26-1-101 9 MCAy Is a.anded to read: 

•26-1-101. General definitions. (1) 'Fhe •pirgct 

~ioation• is the fjr$t exa•ination of a witness by~e 

go a particular utter. •trgss exaai natjgn• i $ the 

exa•ination of ol!:he sa•e .a witness ttpen--he se-~e.--tty 

---- ll.lL4 party...---"ereaa .... - .... ~.-'fhe <lireet 

i!*atl-i-..,.t!ieR ••s~lle-eetlpl-e~-ttefet"rti'Mt-er~s exeAilaa"tian· 

ee.r~~e.w+se-~~ other tbap tbg 

s1i.J:.i:ct examiner. 

(2) ~v<l+e~- •Evidgnsg• is the •eanST 
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proceeding 

the truth respecting a question of fact• inslydlnq but·oot 

1 j •j·ted 1;o witqey ttstlmny, writings• physical objs(t,s. pr 

otb•r things pre&ented to tbft &gQ$9'• 

(3) A •Jendjpq QUfstion• Is a ques~ion which suggests 

to the vitness the anslfer which t.he exaalnl-ng party desires 

t'HI'It-elle•adw e•eeas• In ·tile sotJncfo-0 lltiaerwt:ien--ef t::he eeill1 t 

-· speelat~ 
I ntoerea~--jttsNee ,._,.; re-+t. 

(~I "Proof• Is -•ffae~ ----­

astabti shaent of' a fact by evidence. 

the 

(5) A •witness• Is a person whose declaration under 

oath 1-s ·received as evidence for any purpose, whether such 

declaration ba aade on oral exa•ination or by deposition or 

affidavit.• 

Section 2. Section 26-1-102, MCA, is a~nded to read: 

•26-l-102. Definitions kinds of evidence. 

ClJ (a) •conclusive evidence• er-a~we~•e-ew+deftee• is 

~hat which the law does not per•it to be contradicted. Fo~ 

e.a.p+ey-•h• ree•r~ sf a e~--84--ee.pe~ft~ jHtisdietTon 

e-ft-be e om:r .. tt+c:t.<l-by-~hfl-!1~-•"'-ib 

(b) No evidence is by law ~ade conclusive e~ 

u~5we.e&~ unless so declared by~~~ statytg. 

-2-
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(2) •tumulative evidence• is additional evidence of 

the saMe character to the sa•e point. 

t3l •corrobQratlye eyidftO&e• is additional eyidgocs of 

A-different Gb@ractec \0 the saae pojot• 

'f3t'Ul •oirect evidence• is that which proves 1:he a 

f'act ift-~t>e---..-~ without an inference or 

presuaptlon, and which In Itself, if true• eotte+-....+y 

establi5hes that fact. ~er-e~lew if ~he f~--~~e 

eft&-~nessed the .. kl~ ef IL is dlrecLo 

~~et.l.Zl •tftdl reel> eolcl...,ee- -circiWitantja) 

eyjdeor;e• is that which tends to establish 'the .a fact i-ft 

·~~ by proving another and whlcho though true, does not 

of itself conclusively establish that fact but affords an 

i nf'erence or presuAIJ)1:i on o'f its exi st·ence. .fer--e•-,.1 ev e 

...... .... ~--- .... , u i- --of-~he-l"'fty--io-ftlft-+ft 

d+sptttea This pt"''Y..-e-f'tle~ea ~UI eh ~h• feef! .Pfl--6i"'ltp~ 

+s-.._,.edo 

flt1'-'fftci+reet-e-e-+s-ef-ho-tt.._ 

t+t-~--

t§tt21 •Pri•a facie evidence• is that which ~~+ees 

~~~~ ~ a particular fact until contradicted 

and overcoae by other evidence. Fer~~ey-~e-eer~+F+~~ 

facie ew.;.eettee-e-t-e--recttrt!..-

-3-
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bHt-?t-moy-e+~e~were-be-~ejeeted-upon-proo~-~he~-~here-Ts-no 

~~e~T· 

Section 3. Section 26-l-201, HCA, is amended to read: 

•26-1-201. Questions of law. ~++ Except a5 proyjdgd in 

AL;t.ic:Je 11. sect;jgn 1. qf the Mgotaoa const,jtcatjgn. all 

questions of lawy including the ad•is.siblli·ty o'f testi•ony., 

the facts preli•inary to such a~issionw the construction of 

statutes and other writings, and other rules of evidence, 

~ttfltj....-ee8--4!~. Nt-.efti!Yet-tttte-kft&Nl ett~e of t:tte eet~& t is, 

+h· 

section Ito Section 26-1-2020 MCAo Js amended to read• 

•26-l-202, Questions of fact. **+ If a triaJ l$ ny 

jury. all questions 

other than those -nttoned In 26-l-201 -- aw..u, be 

decIded by the Jury, and all ev~dence thereon +--~ be 

addressed to theao except wheft .a otherwise provided by ~ 

ettde J.ali(. If the t;rjal pf a -..,.stjpn ot tact Is oM bY lUCY• 

all oyJden'e ttwredn eust; be 'addrel$gd to t;tw· t;rinl court. 

which &hall decJ M 5UCb QMUSJon.• 

Section 5. Section 26-1-203, MCA, Is a.ended to read: 

•z6-1.-2D3o llho t:o judge effect er JIWI value of 

evidence. The juryo subject to t:he control of' the court:o +n 

_..,._ 
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t:he-eeses-speoe-H-ted-m_, __ Is the judge of the effect 

er aod value of evidence addressed to it, except when the 

evidence is declared to be ,con~lusive. The cpurt 1$ the 

judge gf t;be effgct; aod yalue qf nickrncg adsfressad to It;.• 

Section 6. Section 26-l-30Z• MCA• i~ a .. nded to read& 

•26-1-302. Witness presumed to-speak the't~uth bgv 

presymgtjon rebyttcd. A witness is presu.ad to speak the 

truth. 'I'M•-1'f'-~+__.,.,_.,., _, be -t'epe+h!OII bt tho 

-et"--1-ft-~~~~~by---ehou eete1 of his 

~~ft7y--by--e¥+011eftee offeet:ong hie .atlwe• or hia 

e~~•ert e-i~efteet Bft~· •he Ibe juty or tb¢ court jn the 

ab<eoce of a Jury Is the exc1u51ve judge of his credibiHty. 

Ibis presYMOtigo aay be cpntrqyertad and qyercoae by any 

.atter that; bas a t,gprlwu;y t.p disgrpye Uw t,r.ut;bfy)q••& ot " 

Witness• \@&t;i·wuw: $UCh MU.gr$ jogJudtt byt arg QQJ; )ieit;gd 

:t2i. 

fll the deMangc or MCJl9r gf the witpass while 

test Jfyjng: 

CZl tho cboracter gf the witness• testieoar: 

(3) bias of the witness for or agajo&t any partr 

joyolyed jn \he caie: 

(41 jnterest of the witness in the gutcgms pf \h• 

ljtlgatlon qr Pt:ber JtOtiye to testify false)y; 

CSl the witness• character fpr trytb. honesty• gr 
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int;egrlty; 

161 tba extent of the wit:.ngs:;• r;aoacl t;y' and 

opportunity tg p•rsaiye gr capacity to rccolltct gr tg 

CQMMUDicatg aftJ Matter abgut Which be \BS\jfi@S; 

flJ iQC'ansi·stept statgants· gf ttte witness: 

f8J an adtis:thm gf upt;ryt;.bfulness by the wj toess; 

(91 otner eyjdgncg Gootradictinq the witness• 

t,es-tlwpr·• 

Section 7• Section 26-1-303• MCA. is a•ended to read: 

•26-l-303, Instr~tions to jury on how to evaluate 

evidence. The jury Is to be Instructed by the court on all 

proper occasions ~~ 

(11 - thel.- power of judging ef tha eft'ect of' 

evidence is ·not arbitrary but to be exercised with legal 

discretion and in subo~dfnation to the rules o~ evidence; 

(21 - they a.-e not bound t:o decide In confor•lty 

with the declarations of any nu~er of witnesses which do 

not produce conviction in their minds, against a less nu~r 

or against a presu•ption or other evidence satisfying their 

minds; 

(3) -ti'Htt: a witnesS false in one part of his testi.,.ny 

is to be distrusted in others; 

1~1 t:he~ the t:estl.ony of en--ee~~ee a_pe~ 

~lly accguptabJe fgr the dcts of the accused ought to be 

viewed wit:h dist:rusty-----~-ef--......+ 

-6-
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Maf;~s-ef"-.e-~-.ttil ea11t.left; 

wlt+eft-+1<-+.-"+tl-4>~..,....,.- ,. ide ~e-pr-ee autJ--ai'--

"f(rtJ...il ~ i 'f weaker and 1 ess sat.i sf actor y evi denc.e 

is offered wfteft .ad it appears that it is ytthjo the QPW@C 

qt the party to gt1er stronger and •ore satisfactory wes 

~tite-fM"F'ttr-e4'~he pe"r ayidence,. the evidence offered 

should be viewed with distrust.• 

Section 8a Section 26-l~Ol,. MCAt is a•ended to read: 

•26-1-~0l. Who has t.he burden of producing evidence. 

The 

---e-ri-lfenee te-pra•e ltf· tl!<lr~y-ttoe !nit I at burden of 

on 

the party who would be defeated If no evidence were gh•en on 

either side. Thereaf\grt tbg byrdgo of orpdycing eyidgnce ts 

go the party who WQUld syttwr a flodjng agaln$t hie jn the 

ab&•nc• gf furt.btlr eyl dfoca.• 

Section 9a Sec~ion 26-1~029 MCA. is a~ended to read: 

•z6-l-+02. Who haa the burden of persuasion. Eeeh 

~pt; aa ptberwjse proyjded by l•w• a partr ....,_.,, oue hi-s 

-~eff'O-,.._._...,!I•~looieo Ewldenee ....... ""~be ~ioen in 
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e1C!i s"tenee ef B o4se••enl:• 'khe etta nee, of wltieh-ttef.e~o-ttte 

ep,esite ~has the bucdao pf-persuasjoo as tg each fact 

~ existence or nonextstenc• of wbjcb Is essential to the 

claiw for re)ief or defense he is assertjog.• 

Sec~lon 10. Section 26-1-501• MCA, is a•ended to read: 

•26-1-501. Inference defined. An •inference• is a 

deduction which the •eesen ef •he j~ry-~~ trier pf fact 

mat wake fra. the~ preuedw wJeho•~-Bft-e«pre3s dieectien 

~he law h-thet-ef+eet uidmc:e,• 

Section 11. Section 26-l-601t MCAe Is a~~ended to read: 

•26-1-601. --we~ un of conclusive 

presuiiiPt.iOfliS• The fotl-owJng· presu11pt:ions ttrtd-tto-fthers are 

~ conclusive: 

~" a wti ela10s ""~ !101141' ontellt.o ,._ ~he delll>ereLe 

anot:het-T f ~e~ 
f 'ka reeJ~d.ro• t>Ot- ~he ~rfth ef the ee 

,...,.,_,.....,...+tt-'+n_-l>y-e-•ool>se'l"""t; ~-lttrio-~h Ia rt~l e 

~-Ill the trut:b of a dec)aratlpps acts Q( pwls5iQD of 

a party• as aga;pst that party ip apr litigation arisipg out 

Qf SUch dec)aCB\iQOt actp or QMi&fiipnf Whenever ~y be 

-8-
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has. by tti-s--elllfft ~ declaration• ac:t11 or 011ission• 

intent.! onall y led another to bel !eve a 

particular thing true and to act upon such beliaf,.-M-e-

'f+t!Zl that. a tenant is not per•ltted t:o deny the 

title of his landlord at·tha ti .. of the co...nc ... at of the 

relation; 

fSt-.,..l>e--hsn of a wl fe eeMbltolouJ wl ~It- her htlsltand 

,..,.._ 
... ~~...-_........"""T 

f6tUl the Judg-nt or order· of a court.• when which Is 

declared by ~-ee4e statuto to be conclusive.- ~• sach 

jedg _____ t'd __ .,_~...,_.,tleged ~~+~f--e 

lte-eu """"'-~.,.-1:0-do ser If t.hore lte __ ,_..-ep111M'..........,.,. 

~~ any other prasu~tlon which. by st.atutew is 

eKpressly •ade conclusive.• 

Seetioa 12. Sec~ion 26-1-602, HCAt is ·a.ended to read: 

"26-l-602. 

Dj$putable presu~tion5• All other presuooptlons are 

"disputable presuwptions• and •aY be co~roverted by other 

evidence. The following are of that kind: 

(1) ~~ A person Js lnnocent of crl.a or wrong•• 

-9-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

z~ 

25 

LC 0522{01 

(21 --"" AD unlawful act was done with an unlawful 

intent.""t.a 

(3) 'thft-e A person Intends the ordinary consequence 

of his voluntary act•a 

(4, •~-e A person ~akes ordinary care o~ his own 

concerns+.-. 

(5) E¥tdeoce willfully suppressed would 

be adYer$e If produce~. 

(6) 'loft-~ More satj5fpctgry evidence would be 

adverse ~re~ftfer+ory~~oewe~ if weaker apd Jess 

aatisfactocy evidence i$ offer¢4 and it j& ·wjtbip the power 

of the party to otter •ore ·sati stactorw eytdence-

(7) ~ paid by one to another was due ~e 

the latter-t.a 

(6) ~--e A thing delivered by one to another 

belonged to the latter•• 

(9) -----
When thg instrueent eyidencjng an 

obligation bas been deliYered wp to the debtor• the 

has been pa i eli-.a 

(10) thet.--tor.er 2LlQ£ rent or install.ants have been 

paid when a receipt to~ ~~ later rent gr installagpts is 

produce6t.a 

(11) t.l>et.-t.h+ngs ~ which a person possesses are 

owned by hi8f.a. 

(12) thet--e A person is the owner of property rro. 

-10-
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~~~ jf he Mxercji.Ms acts of ownership over it or ffe• 

there 1$ COMan reputation M his ownershipt-.a. 

(13) ~ A person in possession of an order on 

hiiiSel f for ~he pay-m of •oney.-- .111: the del Ivery of a 

thlnqy has paid the ~ney or delivered the thlnq 

accordinglY't.a 

(1'0) __ , A pers·an acting In a public ofHce was 

regularly appointed to It~• 

(151 ~ffteiel· Official dUty has been regularly 

per'forntedt'.a. 

(16) that e A court or judge. acting as such• whether 

in this state or any other s:tcrte Of' country• was acting in 

the lawful exercise of Its or his j~lsdlctl~a 

(17) ~-• A judicial record• when not concluslYet 

does still correctly deter•ine or set forth the rights of 

the partieS'f.a. 

All aatters within an t-ssue vere laid 

before the jury and passed upon by thetll. an<k In like 

aamer, ~ all aatters ad'thtn a subaission to arbitrat·ion 

lOere laid lnlfore ~he arbitrators and passed upon by th~a 

(19) ~prifate prlynte transactlons have been fair 

and regvl~r't'.a 

(20) .,__...., !Jill ordinary course of business has been 

followed~ ... 

'(21] '41'118 • A pro•lssory note or bill of exchange "as 

-11-
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given or endorsed for a su#ficient consideratio~s 

(22) t!~-eft AD endorseaent of a negotiable proaissory 

nots or bJll of exchange was aade at the tiae and place of 

Making the note or bJll~a 

(23) t!het!-e A writing Is truly date~& 

(2't) •het~-e A latter duly directed and •ailed was 

received in the regular cour5e of the •al1•a 

(25) There js ap identity of parsons ~ .. when there js 

1111 identity of ,_ WIIISih 

(26) t!ftet!--e A person not heard froa In 7 years Is 

dead~ .. 

(27) _h_. ee~Mieeeenee Acqyjeacence folloMed froa a 

belief that the thing acquiesced in was conforaable to the 

right or fact:~ ... 

(28) *ftet!-t!~ ~ have happened according to the 

ordinary course of nature and the ordinary habits of lif~a 

(29) ·~ ,.,.,..-~~ Persons acting as partners have 

entered into M contract of partnershi~a 

(30) t!het!--e A aan and a woaan deporting theaselves as 

husband and wife have en~ered into a lawful contract of 

marr i age-t• 

(31) t~--., A ch.ild born in lawful vealocko there being 

no divorce froa bed and board• Is legitiaat~a 

(32) ---- A thing once prov~d to exist continues as 

long as is usual with things of that natur~a 

-12-
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133) _ _...., .IDe 1aN has been obeyed"t.a 

-!!<!fttriftey wh_.. t:he u-es-toeeft-ritoee-.,..ft<treM.,-eet:ed 

..,.--es--gettlriftB-hy--..-otto-Mritlg-Oft-Tnt:erest:-+n--t:he 

qaest:+eft--ettd-+t:s-eaot:edy-hes-hoen oat:i~et:or+ly-ewp+a+-d"f 

~.Llll ~...,_., A printed and published book purportIng 

to b~ printed o~ published by public authority was so 

printed or published"t.a 

~6t~ ~~e A printed and published book purporting 

to contain reports of cases adjudged in the tribunals of the 

state or country where the book is published contains 

correct reports of such cases~a 

~~t.L.lfll. ....,et:-e A trustee or other person whose duty it 

was to convey real property to a particular person has 

actually conveyed to hiUY.a Wheft--~eh Ibli presumption 

epalies when it is necessary to perfect the title of such 

person or his successor in lnterest't.a 

~&tLl21 ~e ~ben there has been uninterrupted use by 

tha public of land for a burial ground for 5 years, with the 

consent of the owner and without a res~rvation of his 

rights. i-"S-PTe-S"trtllpi:i-we-.erideftee-oof-fti~Tftten1:i-oft be i nteoded 

to dedicate i~ to the public for that purpos~. 

~.Ll.ll t-ftet:---otl'ter-e ~ was a good and sufficient: 

con~idergtion for a written contrac~.· 

Sectton 13. Section 26-l-601, MCA. is am~nded to read: 

-13-
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n26-l-607. When writings of a decedent prima facie 

evidence. lhe entries and other writings of a decedent. made 

at or near the ti~e of the transaction and when thg dacadftnt 

~ in a position to know the facts stated therein• ~e 

r~-a~ ~ prima facie evidence of the facts stated 

therein.· in the folloNing cases: 

(1) when the writing gr entry was made against the 

interest of the person making it; 

(2) when it was mad~ in a professional capacity and in 

the ordinary course of pro~essional conduct; 

(3) «hen it was made in the performance of a duty 

specially enjoined by law.w 

Sec~ion 14· Section 26-1-622 9 MCA• is amended to read: 

•z6-l-6ZZ. Official reports and records made pursuant 

to federal law p.-ima facie evidence• ·'" official written 

report or n~cord~ or duly certified copy ther-<!of• that a 

person is dead or aljve; missing~~ •issing in action•£ 

internud in a neutral countryT4 or belea~uered, besieged• or 

captured by an eneiiiiJ et"'-~-s-fieed-et"-1-"S-e++~, made by any 

officer or eo11pl~Joy~e o"f the United States autho.-ized by ...,e 

eet--reTerred--to--?ft--eO-~-~~--e~--by-eny-&ther lnw oF the 

Uniced States tu ~dke sa~e• ~hdll be received in any court. 

uffice, or other p1ilce in this Sldt~ -lS prima "facie evidence 

tndt $UCh pea-son is dgaJ or aljye: missingT.i mis~in~ in 

.:1cti on ... ..a. interned in a neutral country-yl. or beleaguered, 
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1 besieged, or captured by an eneey &r-+~-Dr-~&T~, as 
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the case may be.• 

$Qction 15. Section 2&-1-623, MCA, is amended to read: 

"26-1-623. Presumption of authenticity of finding, 

report, or rec~d. For the purposes of ~6-i-~-eftd 

26-1-622, any finding• r~port, or record or duly certified 

copy thereof p~rporting to have been signed by such an 

officer or employee of the United States as Is described in 

5-~-see4!-.f..tttts that ses:t,jqo shall pri11a facie be deetaed to 

have been signed and issued by such an officer or employee 

pursuant to law, and the person signing sa-~ shall prima 

facie be deesaed to have acted within the scope of hls 

authority. If a copy purports to have been certified by a 

person authorized by law to certify t~ sa.e, such certified 

copy shall be priaa facie evidence of his authority so to 

ce.-tify.• 

Section 10. s~ction 26-1-805• MCA. is aaended to read: 

"26-1-805. Doctor-p~tient privilege. • Except as 

proyjded in Ryle 35, Mgptana Rylp$ of Cjyjl Prpcedyre. a 

licensed physician or surgeon cannot, without the consent of 

his patient, be examined in a civil action as ~o any 

inforaation acquired in attending the patient which was 

necessary to enable hi~ to prescribe or act for the 

patient,• 

Section 11. :iaction ~6-2--104 .. JottA. is OIDended to read: 
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"26-2-104. Disobedience -- how punished. Disobedience 

to a subpoena or a refusal to be sworn or to answer as a 

witness or to subscribe an affidavit or deposition. when 

required• may be punished as a conteapt by the court &r 

Hfi-i-eet< issuing the subpoena or requiring the witness to be 

~ sworn• to so answer. or to so subscribg; and if the 

witness be a party, his complaint or answer may be stricken 

out.• 

Section 18. Section 26-2-302y HCA, is amended to read: 

•26-2-302. Witness r·equired to answer. questions. A 

witness nrust answer questions legal and pel"tinent to the 

matter in issue though his answer aay establish a clai• 

a9ainst hi•sel£. but he need not give an answer which will 

have a tendency to subject hie to punishaent for a felony, 

nor need he give an answer which will have a direct tendency 

to degrade his character unless- it be to the very fact in 

issue or to a fact fro• which the fact in issue would be 

presu~~ed. the feet tri'-hi-s 

p'l"t!!¥i.e~tla een;~iew· f"er 'felaft,-•• 

Sect:iori 19. Sectio-n 26-2-'tOtt• MCA-. is a•ended to read: 

•26..;;2--404. Affidavi-t. of arrested witness 

exoneration of arresting officer. (1) An officer ts not 

liable·~-the par~w for .aking the arrest in ignorance of 

the facts creating the exoneration but is 1 iab1e for any 

25 subsequent ckttentl·on of the l"8'ftY' · witnea:;; if such p-tll""t!y 
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1 e~• vitnsss claiws the exa.ption and ~ ~ an 

Z affidavit stating that: 

3 ta) he has been served wlth a subpoena to attend as a 

~ witnesa before a court. officer• or other person, specifying 

S the same, the place of a~tendance• and the action or 

6 proceeding in which the subpoena was issued; 

1 

8 

9 

{b) he has not thus been served by his own procure.ant 

with the intention of avoiding arrest; and 

(c) he is at the ti•e going to the place of 

10 a~tendance, returning therefro•~ or re•aining there in 

11 obedience to the subpoena. 

12 (Z) The affidavit •ay be taken by the office~ and 

13 exonerate$ him fro• liability for discharging the witness 

14 when arrested.• 

15 NEW SECTIQN. Section 20. Repealer. Sections 26-1-101, 

16 Z6-l-108 9 and 26-1-621, MCAt are repealed. 

-End-
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Approved by Committe~ 
on Judiciary 

J 
INTROOUCtO BY '-('JtiOOf~l~ =.;.ag:_e:~~ 

BY REQUEST OF THE MONTANA SUPRE~ CD~ AH? T~ ~ 
MONTANA SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO EVIDENCE; AMENDING SECTIONS 

26-1-101• 26-1-102• 26-1-2Dl THROUGH 26-l-203t 26-l-302• 

26-l-303• 26-1-~o1. 26-1-402• 26-I-501• 26-1-601, 26-1-602. 

26-l-607, 26-1-622, 26-1-623. 26-1-805, 26-2-104. 26-2-302, 

AND 26-2-404• MCA; REPEALING SECTIONS 26-1-107, 26-1-108, 

AND 26-l-621, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 26-l-101• HCA 9 is amended to ~ead: 

"2&-1-101. General definitions. (1} "'"" •pj rgct 

~inatipn• is the fjrst examination of a ~itness by-~e 

,. .... ~ ............ t~oo ..... ~--M-<I------"M...e~- ...... "'"""'.._.." 
on a particular matter. •Cross exa•ioatiuo• js the 

~xamioa~ion of ~~e--~ ~ witness ~en-~-~e~e~-by 

~d~ePse ~ partyy-efte-•er~.-e~am+~ena--~he direet 

~~+•ft--tts-~he-ee~e~-et!'Fot"<e-~e-rO<S~~"' 

e~~tt~~~~@-~~~herw+~e--d~e~ otoer than thfl 

~ct examiner. 

(2) •dw~ie~--~~ •Evjdence• 1s the 8eans~ 
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Sefte~ftee-hy~w. of ascertaining In a judicial proceeding 

the ~ruth respecting a question of fac~· tnclyding byt opt 

Jiwlted to wit~ss testiWQQ¥• writings• pbysjcal obiflcts• or 

gther things presentsd to the senses, 

(3) A •Jeadjpg question• is a ques~ion which suggests 

to the w·itness the answer which the exallinlng party desires 

+,_.-deft.,....net:ed-.....--•'1 esd i ng ~+Oft*--er-____.._ge,i:'h., 

~~ ...... .---Btt--a--'tlire'ei:-e~~+on-~n~ Q~~:tellti o.-s-we 

-r-~+e+--e+'t'ettlllft...,.,es---+ttg-+~,.,...---e 

1-fti:<!!reet--:;-..,;.ee--.....+r..-n. 

(41 "Proof• is ~--et:------+tlette"Y ~he 

establishment of a fact by evidence. 

(5) A •witness• is a person whose declaration under 

oatO is received as evidence for any purpose, whether such 

declar~tion be .ade on oral exaaination or by deposition or 

affidavit ... 

Section 2. Sec~ion 26-1-102, MCA, 1s amended to read: 

•26-1-102. Definitions kinds of evidenca. 

(1) (a) "Conclusive t!Videnc~ 1111 or-•ttt"'ttMwereb+e-ev-+i!!iefteeU is 

that which the law does not per•it ~o be contradicted. Fop 

~*ftM~.-~e-Pee8*4-e#-e--ee.~--o+--eoape~n~~risdTeeTeft 

eftftft~be-~Pftdie~-hy-t~~e..~o-+~• 

(b) No evidence is by la~ ~ade conclusive er 

ti~swereh+e unless so declared by ~~~-eode statutg. 

-2-
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(2) •Cumulative evidence• is additional evidence of 

the sa•e character to the sa•e point. 

13) •corrobg(a\IY• gyiden,e• js additipoal eyidgnce of 

a_dlfferent character to the sawe point• 

~~ •l)i rect evidence• is t:hat which proves <the- .w 

f"act ...,.._ eli Splf'te>--tf+t"eft4..,.,. -.lt.hout an inference or 

presu•p~ion. and which in Itself, if true, eene+as+Ye+y 

establishes that fact. F&P-e*&Wp~_.._~~eet--+n--dts~@ 

&e--ett--e9P-eetaeft~he e • i dettee-e.._.-wi-t:rtess-~as-preseM 

....,.._,.a--i:-+ftg eF i~ ill dlrech 

~t--tet.Ul. la.fft<d+reet ev+aenee- IICirq•stantjal 

evidenc£! is that which tends to establish 'the a fact +n 

d+sp~ by proving another and which, though truet does not 

of itseJf conclusively establish that fact but affords an 

inference or presu.,tion of its exist·ence. Fer--ewe.ph-Y--e 

wi U ews--,.....ves--en--s.....,.+ett--tW-~-~.,.-..to-i:he-Het-1-n 

dt-spoti:e,..-flo.;.,._,.....,--..-Feei:-Ff'-e--eei:-i-ft-"Ptlt:e 

-i-'!1-i-n-fe-rred-.. 

fl>t--i'ndt.-eet-.,..._e-+t-.W-to_-it.._ 

'("it--Ttrf ...... -1"--
t++t-..-s~+--

t§tLAl •Pri•a facie evidence• is that which s~•~ 

fer-•~~ ~ a particular fact until contradicted 

and overcoMe by o~her evidence. F~-e~~ey-~e-eer~+~+~e 

fee i e ev~ee-O'f-e--re-eoM.,-
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bat-t~-~~y-e~~~~werd-be-rejee~&-nren-proo~-~he~-~her@-~~-"o 

~tteh-ree~...ew" 

Section J. Section 26-1-201• MCA• is amended to reaJ: 

026-1-201. QuPst ions of 1 aw. A++ Except as ;aroyj di:..!Li...D 

Atli_cle JJ, sectjoa 7, of the Mgntana cqostjtutjgn. all 

4uestions of lawy including the admissibility of testi•ony, 

the facts preli•inary to such ad•ission. the construction of 

statutes and other writings, and other rules of evidence, 

-" ~~~at. be decided by the court..ao "'"' sH-o+-all...ron,-oi' 

'l-ew-<Hidf'es5ed-4!1>-H!w-wftefte.,...._tohe-it_..tg-...F-i:M esu1 l i Sf 

"eeel'i: 

....... 
Section ~. Section 26-1-ZOZw HCA• Is a~nded to read: 

"26-1-202· Qu~stions of fact. •~ If a trial ii Qy 

jury. aU q-stlons of fact~el"e ttle t:r+el h hy :ta<-Y• 

oth~r than those aentioned in 26-1-201 a.~ ~ be 

decided by the jury• and all evld•nce thereon +e-too ~ be 

addressed to the•• except wheft 4S otherwise provided by ~h+$ 

eede lillf• If the t;rjaJ of a que&tjpo gf toct js not bY jury. 

all eyideos;e ttwreQD must be ac:Jdressed to the tria) court. 

which shall deCide syeh question.• 

Section s. Section 26-1-203• MCA• is amended to read: 

•26-1-203• Who to judge effect or and value of 

evidence. The juryw sUbj~t to the control of the court, +n 

-It-
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_,....,.,_,.....,"'f+-6-+ft~h+s-e...teT is the judge of the effect 

or aDd value of evidence addressed to it, except when the 

evidence is declared to be conclusive. The spurt Is the 

judge gf the effgct apd yaluc of eyjdence addressad to it.• 

Section 6. Section 26-1-302• MCA• is a.ended to read: 

"26-1-302. Witness p~esumed to speak the t~uth hgw 

~resumqtjgo rgbyttgd. A witness is presu .. d to speak the 

trut:h. ~tt+s-ttP~~.f.ett<r-+teweYeh _, he -rep-e+i-ed br 't:he 

IMtft'tefl--oift--wft.j.ett--ft~~ ...... -ity--~ehaa ee t:e. o+-h+"S 

efteree•~-~-~hv ~&ftesty.-- ~r ·in~e~r;~,, -or--&y 

-eet'ft~~.,-e¥~1 enfl ~he Ibe jury or the court;, jp...tb.e, 

ah5ence gf a jury is the exclusive judge of his credibility. 

~ presyeptjon .ay be cootcoyertad and oyercowe by any 

eattgr that bas a tendency te dJsgrgye the trgthfylp•$$ gf a 

witness• t.estiwug; surh eatt;ers jnc.Jyde but are not lieited 

tJl.i. 

11 l the demeanor gr wamar of the wit.ne$5 whiJ e 

testifying; 

121 the character of the witpess• te~tieony; 

f31 bias of_lb£_ Witness for or agaio5t any party 

lnyolyed jn \he ca~e; 

C4t interest of the witness jn the oytcome of the 

litigation or ather DQtiyg to testify falsely; 

«S> tbu Witness• character for truth• hgoestv~ 
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.illt&ll£llU 

(6l the extent of the wltooss• capacjty and 

ogpgrtuojt¥ to percejye or capacity tp rccgll•ct gr to 

~unj,ate any Matter about which be testjfjes: 

«11 inconsistent state .. ots pf the witness; 

(81 an adeissjgp of untruthfulness by the wjtoess: 

191 other gyidgnce GontcadjGtjog the witness• 

test IPQny.• 

Section 7. Section 26-1-303, MCA, is a•ended to read: 

•26-1-303. Instructions to jury on how to evaluate 

evidence. The jury is to be instructed by ~he court on all 

proper occasions ~: 

(1) ~~ their power of judging &f the effect of 

evidence is not arbitrary but to be exercised with legal 

discretion and in subordination to the rules of evidence; 

C2) ~ they are not bound to decide in conformity 

with the declarations of any number of ~itnesses which do 

not produce conviction in their mindst against a le55 nu•ber 

or against a presu•ption or other evidence satisfying their 

minds; 

(3) ~~ a witness false in one part of his testiMOny 

is to be di st·rusted in oth~rs; 

(4) t+te-t- the testi AtOny of tlft--eeeo-.p+of-ee ~.c..:u;w 

~lly qccoyntable for thg acts of the d&cused ought to Oe 

viewed with distrust.--end--the--ey?deftee--o+--~e--ore+ 
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"" .. ,.......,,._ef-a--*"---; 

1-§.t--eNt!-e u i denee +a-~e eat!i •ei::ed-rtot:-on+y--by--+H 

_ _._+tt ___ <JI"o_~-e+-eeeet'<H~-the-..-e 
wMelt-... -+5-~lte----..4'--s-o<~e-t:o-,...01111ee--tl--ef-­

--e--etl..,_~_,.tttl--ef....., 

'f6i.L.2.1 ~-. If weaker and less satisfactory evidence 

is offered wfteft 4Dd it appears that it is withjn the power 

of the party to otter stronger and •ore satisfactory we~ 

the evidence offered 

should be viewed with dlstru$t.• 

Section 8. Section 26-1-~01• MCA, is a•ended to read: 

•26-1-"tOl. Who ha$ t.he burden of pToducing evidence. 

The,_.,, h<Hd;n~he-ltf'#+P..,t!loe of t!he ioos---st.--pr<>dooee 

of 

~tr•ef J·i•• producing gylde¥f!! as to a part:jcuJar fac;t js on 

the party who would be defeated if no evidence were given on 

either side. Thereafter. the burden qf producjog eyjdenc• A$ 

on tbg party who wpuld suffer a flndjog agaio!jt biw jn t;hg 

ab§eoce of further eyideoce-• 

Section 9. Section 26-1-~02• MCA• is amended to read: 

•26-1-•02. Who has the burden of persuasion. eeeh 

~pt aa otherwise proylded by ..... party ~pre¥e--h+• 

e+hgll'l:iell ·~ -en e•sanliet ~~ ~he a~e~ .. ~~e 
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~•§lt~---1<-4o.j.e-e.......,..eh-t!he--~--..-..._,._~.,;,~-.....,-,. 

__ _.,_ ___ ~...,_M-J~~+en-+s-----"~ 
eJ(i'!lit!eflee ef & ~oe~-4!-ft~of whieh befGttgs-t:e-i:fte 

oppe~..._~ has the burden gf persuasion as to each fac~ 

tbA_ exi$tencg or nonexistence of wbjrh js A$$@0\jal to the 

clal• for roljef or Qefeose be is assarting,• 

Section 10. Section 26-1-501• MCA 9 is a•ended lo read: 

"26-1-501, Inference defined. An •in~erence• is a 

deduction which the ree~e" et-~fte-:jttry--'te-s trjer ot fact 

may make fro• the 

~he--1-ew-~~e-f~ ayjdMce. • 

Section 11• Section 26-l-601t HCAt is amended to read: 

•26-1-601. ~e.p~e--_......, L..i..U of conclusive 

presumptions. The following presumptions end-ne-~ are 

deeeee conclusive: 

t~t e .allelewe eft~ ~wtlt!y _..,.,..,.,, fre• """ dot II b"""""' 

................ ~ 
trt--i:tte-- ~riRh ef i!he-fllns-.-ee+ftt!•--fr<>.--f'ee~ 

+n-e-wrft~~t••aent: Nt:•een-t:he-t~~e-theo eto 01 "HHe-t1"" 

~...,.,..,,.,..,...., n i nt>e..--ity-e-sto""""...,.,_t:; U e 1 btli!-t!h Is ral e 

d.._---eppry-t:-t!he-tO't!!.,....e+-oof-8--eons+t!erllt! l<>nt 

f3t(ll the truth of a dgclacatjgR• act. gr p•i$Sioo of 

a part¥• a$ against that party in any litigation arisjng out 

of such declaratjgn. act. pr p•ls&igo. whenever e~ ~ 

-8-
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has. by .,....._-oWft ~ decl arationw act• or o•ission• 

intentionally led another to believe a 

particular thing true and to act upon such beliefy~~ 

...-k--Ite per•lt>toed toe-feH#.,-+t>; 

f+t121 that a tenant is not peraitted to deny the 

title of his landlord at the ti•e of the co .. enc.-ent of the 

relation; 

whe---t-..,.....-fte't.'- i iWpOt:erst +s--httllspiOtel>l r p> e-d to be 

~-i:e-t 

f6f~ the judg.ent or order of a court• •heft which js 

declared by •~-eeee &tatute to be conclusive.-~-~uen 

jo:tdtl-----ef'fl....--to-l>e-ri+e!l"''-~lte-p~ed.;.,'!!..-+~~-e 

M>-eft-~todft+toy-te-.._._~f--be-ltO---eppm't:uM~T 

-he-j~d~•aft~-~ erser .ey-~e-~ed-85-ew+deftee; 

~tLil any other presu~tion which• by statute. is 

expressly •ade conclusive.• 

Section 12. Section 26-1-602, MCA• is amended to rEad: 

R2b-1-602. 8e~+eft---eftd--~+es--ef--d+~pateft+e 

Djsputab1e presu~ptlons. All other presuiDpt. ions are 

~eto+~.,toetor--+~ IOfte-red+etoedw--fhe.,--e~---ed 

"disputable presumptions• and aay be controverted by other 

eviCence. The following are a~ that kind: 

(1) ~he~e A person is Innocent of cri•e or wrong•• 
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(2) ~heto-an AD unlawful act vas done with an unlawful 

intgnt"t.a 

(3) ~~-e A person intends the ordinary consequence 

of his voluntary act•s 

(4) •~-e A person takes ordinary care of his own 

concerns+.._ 

(5) Eyideoce willfully suppressed would 

be adverse if ·producectta. 

t6) ~et--~~fter Mgre satj,fp,tory evidence would be 

adv~rse frdM-+ftfer~y-he+n~-pr&dWe~ if wea5ec and less 

satj5factgry gyjdence js offered and jt j& wjthjo the power 

of the party to offer agre satiSfactory eytdence. 

(7) to~-.efteY ~ paid by one to another was due to 

the Jatter-t.a. 

(8) t>fte~-e A thing delivered by one to another 

belonged to the latter~. 

(9) ----
Wben the instryeept eyjdencjng dO 

obligation ~$ been delivered ~~ to the debtor• the 

cbljqation ha5 been paid•£ 

(10) ~h~--~er eciAc rent or install.ents have been 

paid when a receipt for ~~ later rent or installwents is 

producedt.a. 

(11) ~~-eft+nqs ~ which a person possesses are 

owned by hiatt. 

(12) ~ftA~--e A person is the owner of property ~-

-lo-
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exere~ft9 if he exerci§os acts of ownership over it or ~­

thacg Is co.-on reputation of his ownership~~ 

(13) ~-a A person in possession of an order on 

hi•self for the payeent of •oney.-en ac the delivery of a 

thingy has paid the .aney or delivered the thing 

accordlnglyt'.a 

(1~) ~~--ft A person ~cting In a public office was 

regularly appointed to it~a 

Off-icjal duty has been regularly 

per'forntedta. 

(16) ~- A court or judgew acting as such• whether 

in this state or any other state or country. was acting in 

the lawful exercise of its or his jurisdicti~£ 

C17) ~-e A judicial recordo when not conclusive, 

does still correctly deter•ine or set forth the rights of 

th-3 partieS'f.a 

(18) ~~ ett All aatters within an Issue were laid 

before the jury and passed upon by the-. andT in like. 

aanner, ~ all .atters within a sub•lssion to arbitration 

were laid before the arbf~rators and passed upon by the~. 

(19) ~P• i•ate private transaction$ have been fair 

and regu-1 ar"t.a 

(20) ~hwk ~he lbB ordinary course of buslne~s has been 

foll owedt.a 

(21) -- A pro•lssory npte or bill of exchange was 
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qiven or endorsed for a sufficient consideratio~s 

(22) •h.--eft AD endorseaent ot a negotiable pro•issory 

note or bill of exchange was Made at the tiae and place of 

making the not~ or bill~a 

(23) ~he~-e A writing is truly datedta 

(24) ~he~ A letter duly directed and mailed wa~ 

received in the regular course of the aail•s 

C25) Ibgce ja an identity of persons t.a. when there is 

.an i dent i t y of tt._..,. D..iaCh 

(lOt ~e--e A person not heard fro• in 1 years is 

dead-ta. 

(27) Acqyjesccnca followed from a 

belief that the thing acquiesced in was conforaable to the 

ri3ht or fact~.a 

(28) ~~~~ ~ have happened according to the 

ordinary ~ourse of nature and the ordinary habits of lif~~ 

(29) ~he~--~·,... peragns acting as partners have 

entered into .a contract of partnershi.pl'.e. 

(30) ~he~--• A ean and a woaan deporting the•selves as 

husband and wife have entered into a lawful contract of 

marr iage-t,a. 

(31) ~~--A child born In lawful wadlocko there being 

no divorce fro• bed and board, fs legitimat-.a 

(3ZJ ~--o £ thing once prov~d to exist cont;nues as 

long as is usual with things of that nature9• 

-12-
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(33) ~toe 111e law has been obeyedt.a 

H-!l"ftrift"T_t!ft-_.he--fltee-fte-eeetO-ritoee~nef'1lHy-eeflod 

..,.en-es--geftWi-,.,-l>y-,_.e,.~-ll<t'ring-----+nh*--i-n-~e 

qatst+on--end-Tes-eHe~e8y-~es-been-~~,~~or+~-eKp+aTned~ 

~'"tllll ~-A pdnted and published l>ook purporting 

to Oe printed or published Oy public autho~ity was so 

vrinte~ or publish~~~. 

t36t~ ~~"A printed and published book purporting 

to ~ontain reports ot cases adjudged in the tribunals of the 

state o~ country where the book is published contains 

correct reports o~ such cases•a 

i~~t~ tfte~-e A trustee or other person whose duty it 

was to convey Teal property to a particular person hds 

dctuall y conveyed t.o hilltTa when-~eh .I.b..iA presu:apt.ion 

eog1 jes when it is necessary to perfect the title of such 

person or his successor in interest"t..a 

~8-tL.lll t!:fte 'tfheo there bas hgen uninterrupted usa by 

th.'!' public of 1 dOd for a burial ground for 5 years 9 .., i th the 

consent of the owner and without a res~r-vation of his 

ri~hts• ?~pr~suaptT•e-ev+denee-o~-h+~Tn~n~TGft he iotgaded 

to dedicate it to the public for that purpose~£ 

t39~Llal ~ftet--~h@~ ~ was a yood and sufficient 

consideration for a written c.ontract.n 

Section 13. Section 26-1-607, MCA 9 is um.::-nded to read: 
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"26-l-607. When writings of a decedent prima facie 

evidence. The entri~s and other writing~ of a decedent, made 

at or near the time of the transaction and whgo the decedent 

~ in a posttion to know the facts stated therein 9 aey-he 

r~-a~ aLa pri•a facie evidence of the facts stated 

t;l.arein• in the follo.,.inc:; co3ses: 

(1) when the wrjtin~ gc entry was made against the 

interest of the person making iti 

(2J wh~n it was made in a professional capacity and in 

the ordinary course of professional conduct; 

(3) o~~~~hen it was 111ade in the performance of a duty 

specially enjoined by law." 

Scc~ion 14. ~ection 26-l-622• MC~• is amended to read: 

1126-1-622. Ufficial reports and records made pursuant 

to federal Jat1 yri ma facie evidence. .,n official written 

report or r•:!cor~., or duly certified copy thereof~ that a 

person is ct"-'aC. gr alivs~ missing..,..i. missing in actionTl 

int-erned in 3 n:autral country..,.a.. or belea~uered., besiege-:'!, or 

.:.aptured b}' an ene111r er-.f.~-d~ad-or-+3"-e++....-:~ made by any 

officer or ~•Rpl..:>y~e of the- Uni-ced States authorized by ~e 

eet--~e~er~~--ta--1-n--ro-±-~~--e~--~y-efty-o~er law of the 

Uniced States to ~dke same, ~hall be recei~ed in any court• 

,..~ffice, o..- ot:.i10r r-L.ce in t'1is state as ;>rirno facie evidence 

t.ILil -:;uc.h uer:><.Hl is riegA pr alive: mis.sing..,..i. missiny io 

~cti onT.i i nt~rned in a oeutra 1 cvuntry..,..,i. ur beleaguered., 

-14-
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1 b€s i eget:l, or can tured by an eneay or-+s-demt-er-~s--&~i-Ye• os 
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Section 15. Section L6-l-623 9 MCA• is amended to read: 

"20-1-623. Presuntption of uutheuticity of findin9" 

report, or record. For the purposes o~ ~6-!-&r+---e~ 

26-1-622, any finding• r~port. or record or duly certified 

copy thereof p~rporting to have been sign~d by such ~n 

officer or ~mployee of the United States a~ Is descrioed in 

~~-see~~fte that section shall pri~a facie be deeeed to 

have been si~ed and issued by such an officer or employee 

pursu.1ot to law., und the person signing saae shall prima 

facie be deented to have de ted within t.he sco;:>e of his 

dUthority. If a copy purports to have been certified by a 

person authorize~ by law to certify t~ ~a&ew such certified 

copy shall be prima facie evidence of hi~ authority so to 

certify.• 

Section 16, S~ction 26-l-805y MCAw is amend~d to re~d: 

"26-l-305, Occtor-pdtient pl"ivlle9e, ,_ Except as 

proyjded jo RuJp 35, Mgntana Ryles of Ciyjl prgcedure, a 

licens~d physicidn or surgeon cannoty without the consent of 

his patient, be examined in a civil action as to any 

information acquired in a"t.tending the patient which was 

necessary to enable him to prescribe or act for the 

patient,'* 

Section 17. 5ection .l6-2-104w .lfCAT is amended to read: 
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"26-2-104, Disobedience -- how punished. Disobedience 

to a subpoena or a refusal to be sworn or to answer as a 

witness or to su~scribe an affidavit or deposition• when 

required, may be punished as a contempt by the court or 

e+#~e~ Issuing the subpoena or requiring the ~itn~ss to be 

~ sworn• to so answer. or to so subscrjbe; and if the 

witness be a party, his complaint or answer may be stricken 

out.• 

Section 18. Section 26-2-302, HCA. is amended to read: 

•26-2-302. Witness required to answer questions. A 

witness must answer questions legal and pertinent to the 

matter in issue though his answer •ay establish a claiM 

against hi•self• but he need not give an answer which will 

have a tendency to subject hi• to punishment for a felony• 

nor need he give an answer which will have a direct tendency 

to degrade his character unless it be to the very fact in 

issue or to a fact fro• which the fact in i5sue would be 

presumed. ~--.n--~---tlfl-r-e.-te the f'-~ 

preYfetttt-tteft¥~.._..-4er felen 1a• 

Section 19. Section 26~2-~, MCA. is a•ended to read: 

•26-2-~o~. Affidavit of arrested witness 

exoneration of arresting officer. (1) An officer is not 

liable-~-the-pa~ for .aking the arrest in ignorance of 

the facts creating the exoneration but is Jiable for any 

subsequent detention of the ~ witness if such p~y 

-16-
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1 e~• witness claiws the exeaption and ~ ~ an 

2 affidavit stating that: 

3 ta) he has been served with a subpoena to attend as a 

4 witness before a cou~t. officer, or other person. specifying 

5 the same, the place of attendance, and the action or 

6 proceeaing in which the subpoena was issueo; 

1 (b) he has not thus been served by his own procureMent 

8 with the intention of avoiding arrest; and 

9 (c) he is at the ti•e going to the place of 

10 attendance, returning therefroll9 .or reaaining there in 

11 obedience to the subpoena. 

12 (2) The affidavit may be taken by the officer and 

13 exonerates him fro• liability for discharging the witness 

14 when arrested.• 

15 NEW SECTION. Section zo. Repealer. Sections 26-l-107, 

16 26-1-108 9 and 26-1-621• HCA• are repealed. 

-End-
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8Y 

MONTANA SUPREME COURT COMMISSION DH THE RULES OF 

A BILL FOR AN ACT ENTITlED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAIIS RELATING TO EVIDENCE; AMENOING SECTIONS 

26-1-101, 26-1-102, 26-1-201 THROUGH 26-1-203, 2&-1-302, 

26-1-303, 26-1-401, 26-1-402, 26-1-501, 26-1-601, 26-1-602, 

26-1-607, 26-1-622, 26-1-623, 26-1-805, 26-2-1041 Z&-2-302, 

ANC 26-Z-~v4t KCA; REPEALING SECTIONS 26-1-107, 26-1-108, 

AND 26-1-621, HCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MDNTA~IA: 

Section 1. Section 26-1-101, HCAo is a.anded to read: 

•26-1-101. General definitions. (1) - •Dicgct 

wxamination• is the fjrst examination of a witness ~e 

l'_.rJ'fl><htei"! -~~11+-t.e--.....,io--e>te..__., 

on a particular matter. •tross exaainatign• js the 

ex a• i nat. ion of 4!:tle--"WtHte 

4!:he-~dV .. •e ~ partyy-4!:he-~~a-+ftB~en·~he Biree~ 

~+twftieft •t~s~~et:etl l!tefer.-~es-s-eMttWti"•llt:iGft 

~~ft~~~.-eeherv+se-~e~ other than the 

~ct examiner. 

(l) ~~---ev+de~ •Eyjdence" is the •eansy 
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eene~,..~ _, I••• of ascertaining In a judicial proceeding 

the truth respecting a question of fac~· toclydlng m•t ngt 

lf•itgd tg witness tes,iwpnyw writings. phywical obJeCt$• gr 

ptbec thing& QCftfeOted tq the S@Q$H$1 

(3) A •lending qU@stipq• '' a question which suggests 

to the w-itness t.he answer Whiclt the exa•ining party desires 

+,__defteei fta~ed--e-.o..-•1 eadi :u§ 

~·----- e ~tte·et .,,..,.,..,....,,._ha~in!t"'l"esltiM• ..... 

- .. ~+a+-e+re•••••e•• ..,king +It er>.,e __ _ 

14) •proof• is t:he 

establish.ent of a fact by evtdence. 

(5) A "witness" is a person whose declaration under 

oatn is ·race ived as evidence for any purpose,. whether such 

declaration be Gmde on oral exa•inatlon or by deposition or 

affidavit.• 

Section 2, Section 26-1-102, MCA• is aaended to read: 

•Z6-l-102, Definitions kinds of evidence. 

(1) (a) "Conclusive evidence• ..--tlfti!I:Mwe...,+e-ew+deftee• is 

that which the law does not per•it to be contr~dicted. Fe~ 

e---.be .,,,,t .... <li-e'H<I-by-lf>e-1'1H"l+ee-lte-+lt• 

lb) No ev;dence is by law •ade conclusive o~ 

~ftaftsweree~ unless so declared by ~~-eede statyte. 

T H 1 R D R E A D I N G 
-2-
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(2) •Cumulative evidenc~• is additiondl evidence of 

the s .. e character to the sa~. poi~. 

131 •cgrrpbp(atl¥1 ayJd~ce• is addJtjgnaJ eyiQeoce of 

a ditfer•nt &haract•r tp tb• 1aae poigt. 

~~ •oirect evidence• Is t~at which proves~~» 

fact in tlhllllt.--e+reeu,. wi~t an inference or 

presu•pti- and which In itselfo if true, eonri~T 

establiSMS that facto Fer a11 .. 11leo l.f 11!11! f- In. di!lpfte 

t"'t-tet.&.U ..., .. ~u ree~ •circ ... taqtja) 

eytd~e• Is t.tlat wt>lc~ tends to I!Stabll!lh ~lie .o fact +1'1 

tl~'!" by provll'9 '!!'ot~er and '!l'lcth thougto t.rue• does not 

of IUelf concluslvelJ establls~ that fact but: affonls an 

inference or presu~~pUon of Its existence. t:....--....,.~ 

+e-+nferree,.. 

t+t-~ereM .. I eM 

tHt-........ wet>4!.f.--

ffiJ.lll •Prl•a facie evl<!ance• is ~~at which ~f'~ 

•-~oe#-ef' ~ a particular f'"ct ~til contrddicted 

and overco.e. bJ ott,er evtd_ence. Fttt" e•.e•ple..,.-.,..e-eet_":'t.;.fo+~e 
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bn~-+~-mey-~~~we~d-be-~ej~ted-apon-proo~-~ha~-~h~-~~-no 

s-tteh-reeeM .. • 

Section 3. Section 26-1-201• HCAw is aroend~d to redJ: 

•26-1-201. Questions of law. A++ Excgpt as ?royjdgd jo 

AL..tic..U. 11. secj;jgn 1. of t;,he Mgntaoa coast itnt jgn. al 1 

4uestions of' law, lncl·udl·ng t.he ad•is$ibi-lity of testiMony, 

the facts preli•inary to such adaission• the construction of 

statutas and other writings. and other rules of evidence, 

_.._ ~ be decided by tne 
......,_etltlreaeee-~ Wtte•aecer 4$e-kft0Wte6§.-o-f-t:M erma t i"SY 

....... 
Section ~. Section 26-l-202, MCAw Is a88nded to read: 

•26-l-Z02. QUe$tiQnS of fact. A*+ If a trial is 4J 

'"'¥· a]) ~stlons 

ottrer than t;hose -ntioned In 26-1-201 We-18 .U..U. be 

decl ded by the jurJ• "!1'1 all evidence tMreon ._.. IIU.1 be 

adclras•ed tq tiM!•• except """' n ot;harwhe provided br ......_ 

eode ia¥• If the t!i41 pf a·quostiqn gf fact'' opt nY Jury. 

oll eyldgnce tber•Pn •U'* b• fddreaaed tp tbe·*rlol cgurt• 

wh'cb s.haJJ dec;t_de ""» qyn$•-oo-• 

Section 5o S~tion ~l-Z03o I!CAo Is a•encled to read: 

"26-l-Z03. lllho t:o juc!9" eff~t or awl value of 

evl de~~<=•• the jurJo sUbjec:t to t.he cont.rol of t;hlt c:ourto +t1 

-+-
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t:he-....,..,._,~+eof-+n-i:I'Ws-e-. Is the judge of the effect 

er aDd value of evidence addres&ed to It• except lllhen the 

evidence is ~eclared to be conclusive. The cgyrt is the 

j.u,dg• gf the eflstct and yalua qf •Yjdgoca •ddrMsed to it.• 

Section 6· Section 26-l-302, MCA, 15 a88nded to read: 

•26-1-302. Witness pres~d to speak the truth -- bQw 

presumption rgbytSed. A witness is presu_.d to speak the 

_ _,...-...,.._.....u-.., effeeel"' 111 _ _,..,. or IlLs 

absence of a Jury Is the ~xcluslve judge of his credibility. 

This presumption •ay be coptroy8rtad and gyeccoae by any 

Witter that·has a tgndency to di§prpva the trptbfylqe&§ qf a 

wit.A•$$• testiMov; such eaUera jnclyde but are pot: liwited 

.till. 

fl) the deptaQOr or 8100ftF Qf th@ wit0&$5 While 

testifying; 

(Zl the character qf the· wjtgoss• testjepoy; 

(31 bias of the- Witness fpr or agajnst any partY 

inyplyed jo the case; 

(4) jnterest of the witness in the oytcgm• of the 

litigation or other mptiye to testify falsely; 

151 the witness• 'baracter fgr trytba honesty. or 
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integrity; 

f6) the extent pf the wit;oess• Si1QKj tJ and 

pppnrtuntt¥ to percejye or capacitY tP recpll•ct or to 

cgwunicate any Mtt•r about which hg tes.t,ifjas; 

f]) lo<OQ&i·st.ent, Jblt@MM&· of t;be· yitogss; 

(81 an adtia&j·pn Of um;.rut;hfvlness by the w11;Qess; 

19\ gther eyidgQCe CQQt(adictjnQ ~he witPC$s• 

testliK!Q¥•• 

Section 7. Section 26-1-303, MCA, Is a8ended to read: 

"26-l-303. InstructIons tO jury on hov to evaluate 

evidence. The ju~y is to be Instructed by the court on all 

proper occasions ~~ 

(1) ~ their powe~ of 

evidence Is ·not arbitrary but to 

judging ~ the effect of 

be exercised with legal 

discretion and in subordination to the rules of evidence; 

C2) - they a~e not bound to decide In confor11lty 

with the declarations of any nu.Oer of ~itnesses which do 

not produce conviction In their •lnds• against a less nu.Der 

or against a presuMption or other evidence sat.isfyt·ng their 

ml nets; 

(~) ~~ a witness fal$e in one part of his testi.any 

is to be distrusted in others; 

(4) -~ the testi1110ny of an--ee~i-ee Q...JUIJ:li.llll 

~lly accountabJe for the acts of the accused ought to be 

viewed with dlstrust.--end-----e.i-deftee--~--t:he--ore• 

-to-
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--+M<.-ift1ti.e--+~----eee ... d+~-1otle ewi olenee 

-· t;a ea.,traolietl """ --

t6t~ ~- If waaker and less s~tfsfactory evidence 

is offered WfteR ~ It appears that it Ia yitbip the pgwgr 

gt the partx to offer stronger and •or• satisfactory was 

w+*t.t+tt--~-power-ef>~lta pert:, gyjd8!)(•t the evidence offered 

should be viewed with distrust.• 

Section a. Section 26-l-401, MCAt is a•ended to read: 

•26-l-~Ola Who has the burden of producing evidence. 

The 

ottte-· ev+e-enee te ,.. o•• It: I· 'herefore.-tme ipltiat burden of 

on 

the party who 1o10ul d be defeated If no evidence were given on 

either sidea lbfreaft@'• the byrdtn gf producing eyidenca is 

go tho party whQ wuld Gyffer a flndibg agalojli bjw in tbg 

ib$4QCI of fyrtft8r oyldoocte• 

Section 9o Section 26-1-'t02o IICAo IS amended to read: 

•26-l-~2. Who has the burden of persuasion. ~ 

~P\ at gtberwlla prpylded by law• a party .... pr•-• hi• 

s • ., ... ,. ·af a iiE'4~11!1t1ega•iet" e•eepll when- a . .e:h ne~a.tlue 

~--~,...._...,..---------
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.. ._~.,, u tli4!l-e e11 ""ielt-__ .,_._.,........,....,._feit~-...,.;.,. 

...,.--i-tt- a-.eh 

ep,.a-!li't:e pJ8P'-f bas the burdpp gf nttraye$jQD as t.o each fact. 

t.IJL existence or oonexlstcnc:• gf which is essent.jal tp the 

~· fQ( ralluf gr Qefaose be is assortjny.• 

Section lO• sect.ion 26-l-501, -MeA, i& a•ended ·to rec;Jd: 

•2&-1-SOl. Inference defined. An •inference• i~ a 

deduction which the reasaft ef ~h• J•ry-..ae, trier of fact 

~tar •.ak• fro• t.he -feeH-pt"'Wed.-w~-~,.,..e§!t~ei:+eft 

~tte-+ew-h!-titft-~ pyideoce.• 

Section 11. Section 26-1-601• MCAt is aaended to read: 

•26-1-601. --- J..iJLt of conclusive 

presu~tions. The following presu~tions ~ftO-~ are 

deeeed conclusive: 

~~- e .. liei••• .,.~ ~•lltl' +11ee11t:o frea 4!he de++b~~ 

-e-l•tcm-ef on tln1allfa1 

.. --. 
fi!t- t:he l>rftll ef the-f-eet;e.......,..wdo ,.,.. -ree~ 

.,t~ee..,.....,._+ft-+llw~r-e--l>sequen4! Utler .,.,.,_.,.,,. rotle 

f't'(J) tM tryth pf a declacaf;iqQ• $1C\• s)( Q•1$siqo pf 

a party- 0$ against that party in an• litigatipn ariaipg gut 

of yc;h dw;Jarot;iMe 'ids gr geiasiqn, whenever 8~7 b.tl 

•a-
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haso by ~tH--e.,. lii&IJ) decl araUono acto or o•issionw 

intentional Jy lad another to believe a 

particular thing true and to act upon such beliefy-he-e~ 

-•lou be per•il:~ell 1te feft+f'-;-+1>1 

f"tiZI that a tenant Is not pereltted to deny the 

title of his landlord at the ti•e of the co .. enc ... nt of the 

relation; 

whe- is __. i•,...~ent -+s--1-ndhpootelol r pt eaoo•ed to be 

~ ... ~ 
f&tLll the jud~nt or order of a ~ourtw when whiGh js 

declared by ~-ee~ statute to be conclusive.-~-saeh 

j~-----et'tl-ot-lle-ri~!J*d~""-p'teed+n~r-e 

...,_.,,.-..,,.....-+~~-de ""I If ~.-toe-ne-flleh_,.....~. 

fit~ any other presuaptlon which, by statute• is 

expressly •ade conclusive.• 

Section lZ. Section 26-l-602w MCAw is a~nded to read: 

"26-1-602. Be~lon enol eMe•plea--of--d+spooteb+e 

Djsputable presu~ptions. All other pre'iu.wpt.ions are 

.,.M+--y---t-r----,.e<ti-e-•--'fheT-are ___ d 

"disputable presuuptions• and •ay be controverted by other 

evidence. The following are of that kind; 

(1) ~ A person Is 1nnocent of cri•e or w~on~a 
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(2) --- All unlawful act t~as done with an unlawful 

intE!nt:"t.a 

(3) ~~ A person intends the ordinary consequence 

of hh voluntary act-ta 

, ... , A person takes ordinary care of his own 

concetns+.a 

(5) Ev14once willfully suppressed t~ould 

be adverse If ·prodUce6ta 

(6) ~~~her Mpre satisfactory evidence would be 

adverse 4re.-+rrfer+eta't' hein~ pt-e'4ftteelft if weaker and less 

sa~iafactor¥ eyidan'e i$ offargd and it j& wjtbip th@ nqwer 

of the party \g pffer egre $•ti5factnry ayideore-

(7) -~ ~ paid by one to another was due .., 

the 1atter-t.a 

(6) •--... A thing delivered by one to another 

belonged to the latter~a 

(9) Hben the iostruacnt evjdencigg go 

obligation bas bgeo deliYered ~ to the debtor• the 

obligation has been pai~a 

(10) ~---~ ~ rent or install~nts have been 

paid when a receipt for •~~r later rgot gr installMents is 

produce~ ... 

(11) ~~-~ft+ng~ ~ which a person possesses are 

owned by hillrt.a. 

(12) ~h~--• A person is the owner of property ~ 

-10-
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eMer~ if be execcj$•s acts of ownership over it or +rea 

there Is co-on reputation of his ownershiP"t.a 

fl3) ~-a A person in possession of an order on 

hioosel f for ~he pay-nt of eoneyr-- ~ the deli very of a 

thlngy has pdid the .a~y or delivered the thing 

accordingly~. 

(1~) ~" A person acting In a public office was 

regularly appointed to itt'a 

(151 ~ffleiel Qffisial dUty has been regularly 

perfor-~. 

(16) ~-• A court or judger acting as sucht whether 

In this state or any other state Or country, was acting in 

the lawful exercise of Its or his jurlsdlctl~a 

[17) ~--e A judicial record• when not conclusive• 

does still correctly deteraine or set forth the rights of 

th~ parties'f.a 

(18) t!he' en All aatters within an Issue were laid 

before the jury - passed Upon l>y thetllt. andy In I ike 

aannert ~ all aatters within a &ubalsslon to arbitration 

were laid before the arbitrators and passed upon by theJD?a 

(19) prtyate trMsacilons have been fair 

and regulart'.a 

c:Ourse of busl~a 1wls been 

fof1owed9.a 

{21.) ......,_ ·.a p·roaii'.Hwy nota or !>111 Of excltange vas 
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given or endorsed for a su#ficiant consideratlo~s 

(22) ~h.--eft AD endorseaent of a negotiable pro•lssory 

note or bill of exchange vas .ade at the tlae and place of 

~aking the no~~ or bill•A 

(23) ~hft~-e A writing is truly dated~a 

(24) ~he+-8 A letter duly directed and •ailed was 

received in the regular course of the •all~~ 

(25t lhecp is an Jdentity of persons 4ro. wbgo there js 

lUI i dent i ty of ,_ lliiiiCh 

(26) ~---e A person not heard fro• in 7 years is 

dead•.a 

(27, •he•-ee~Mieaeeftee Acau;esccnc• followed fro• a 

belief that the thing acquiesced in was conforaable to the 

~I ght or fact-t. 

(28) ~-t!h+ft~ ~ have happened according to the 

ordinary course of nature and t~ ordinary habits of lif~s 

(29) •~--pe~ persgns acting as partners have 

en~ered into • contract of partnershl~£ 

(30) ~e A .an and a woaan departing theeselves as 

husband and wife have entered into a la .. ful contract. ·of 

marl' I age-t.a 

(31} ~ftee-8 A child born in lawful wedlockt there being 

no divorce froa bed -d board, is legftiaat~.a 

(32) ~- A thing once provo!d to exist cont:lnues as 

long as Is usual •lth thfngs of tbat .atureta 

~12-
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(33) ~-~he Ibil law has been obeyad'ta 

H-~rirlew Mheft --!ttllle-lles-loeerl-riftee-,.rte,...Hy-eeH<I 
,, _________ by-..-.orte-~----o-n~nt-+tt--~e 

........ uen--otld-fl:s--e ... ~ee-b--ashlriot'T't<f~"i-neci-t 

~~ ~-A printed and pub115hed t>ook purporting 

to bF~ printed o.- published iJy public dUthority was so 

printed o~ publishe~. 

t3~~ ~~e A printed and published book purporting 

to contain reports of cases adjudged in the tribunals of the 

state or countTy where the book is published contains 

correct reports o~ such cases~. 

t3'itll.f>.l ioiteio-e A trustee or other person Mhose duty It 

was to convey real property to a particular person ~s 

actually conveyed to hiDTa wheft--~eh ~ presu~ption 

epglie$ whgp tt is necessary to perfect the title of such 

person or his successor in interest•£ 

~&t~ ~e ~ben there bas been uninterrupted usa by 

tto•! public of 1 anc! for a burial ground for 5 years, with the 

consent of th~ owner and without a reservation of his 

r i ;Jht·s, +~p,-e~ttW!pi:+¥e-teY+denee-ct+-M,-Tft<teni:1-oft he j nteo.jed 

to dedi~ate it to the public for that purpose~. 

~'1t.L.l.IU ~81!--~1\e..., ~ was a good and sufficIent 

consideration for a written contract.• 

Section 13. Section 26-1-607, KCA, is am-ended to read: 
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"26-l-607. When writings of a decedent prima facie 

evidence. The entries and other writings of a decedent. made 

at or near the time of the transaction and whgn the decedent 

~ in a position to know the facts stated therein~ say-be 

reet1-e~ .au pl"ima facie evidence of the facts stated 

therein. in the follo.,.iny cases: 

{1) when the wrjting pr entry was aade against the 

interest of the person •aking it; 

(2) when it was made in a professional capacity and in 

the ordinary course of professional conduct; 

(3) ~hen i~ was ~ade in the performance of a duty 

spt~cially enjoined by law.• 

Sec~ion 14. Section 26-l-622• HCA• is a~nded to read: 

".26-1-62.'2.. Uffici.al reports and records 91ade pursuant 

to federal la" prima facie evidence. ·'" official written 

report or f''J'corci, or duly certified copy ther~ofw that. a 

p~rson is dead gr aljya: missingy.l. lftissiog in action ... ..;. 

interned in a neutral country..,...;. or beleaguered, besieged• or 

captured b)' an enemy er-i-,--deeO-or-+--s-e++~., made i.>y :JOY 

officer or empl~'J~e of the :Jnited States authorized by t+.e 

eet--re+e~r~--te--~n--~6-~-~--er--by-eny-other law of the 

Unitea States to ~ake same, shdll be received in any courty 

·.Jffice,. or Gt.il.;-r ;:;-J;~ce in this state 35 ;>rima facie evidence 

~hdt such person is deaJ or aljye; missing~~ missing in 

~ctionT~ interned in a neutral country~i or beledguered, 
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the case may be.• 

Section 15. Section 26-1-623,. MCA., is amended to read: 

•z6-1-623. PresuiiPtion of authenticity of finding, 

report., or rec.ord. For the purposes of i!-6-t-&er--eft't!l 

26-l-6Z2, any finding• report., or record or duly certified 

copy thereof p~rporting to have been si9ned by such ~n 

officer or employee of the United Stat.es as is described in 

s-ttie-ttee~rtS t:hat; 'action shall pl"illa facie be dee~~ed to 

have been signed and issued by such an offi~er or employee 

pursuant to la•• and the person signing sa•e shall prima 

facie ba deeaed to have acted within the scope of his 

authority. If a copy purports to have been certified by a 

person authoriLe~ by law to certjfy th~ same, su'h certified 

copy shall be prima fac~e ev-idence of hi-s authority so to 

cert i fy.• 

Section 16. S:!ction Z6-l"-:-80_5, .'•U;_A., Is a~nded to r-ead: 

•26-1-80..5. Ooctor-p<it~ittnt p.-ivil·ege. -A Exc•nt il$ 

proyjd@d in Rule .35·•· Mpntana gylo:r; gt Ciyil prqc;cdyre, a 

1 ic.ens.ed pbysi.c.idll or. sucg·eon cannot, without t.he c.onsent of 

his patient. be exaained in a civi~· ~tion dS to any 

inf,OriAa"tion acqu..h·ed in atte~di·ng t.hti'l patie"t whic;h was 

nec:essct-ry to ea,sble hh11 to presc·rUJe· or iKt for the 

pa~i.en.i;.• 

Section 11. ~ec.tlon ~6'-Z-lO'o., .'4U.o• Is a-~d to read: 
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"26-2-10~. Disobedience -- how punished. Disobedience 

to a subpoena or a refusal to be sworn or to answer as a 

witness or to subscribe an affidavit or deposition. when 

required., •ay be punished as a contempt by the cou~t or 

84~~ issuing the subpoena or requiring the Mitn~ss to be 

~ sworn• to sg answer. or to $0 subsGribe; and if the 

witness be a party• his complaint or answe~ may be 5tricken 

out.• 

Section 18. Section 26-2-302, HCA, is aaended to read: 

"26-2-302. Witness requi~ed to answer questions. A 

witness •ust answer questions legal and pertinent to the 

matter in issue tbough his answer aar establish a claim 

against hiaself• but he need not give an answer which will 

have a ~endency to subject hi• to puni$h.ent for a felonye 

nor need he givE! an answt~t.r which wi 11 have a direct tendency 

to degrade his charac-ter unless· it be to the very 'fact • n 

issue. or to a fact fro~t which the fact in i s5ue would be 

presu-d. - e wu:-··--·" ..,_r-etl'""i:e ~he feet O'f-tri-s 

prtt'W'ie11-e een¥~~r fefe117•• 

Section 19. section 26-2-~04• ltCA, Is aeel1ded to read: 

•Z6•2-~. Affidavit of arrested witness 

exoneration of arresting" qf'fl(er. (11 An offlc:er Is not 

liable i:O-flnt-pel'ioy for Eking- the arrest In ignorance of 

the f~t.s c-r"ot:til1g tbe exonerat-Ion bVt' i.$-- 1 ia!>l.~.' fOr any. 

25 sul>sequent d<>tentton o{' 1;1\e ........., wltneu If such plll't:y 

-16-
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1 e~• witness claiws the exa.ption and ~ ~ an 

2 affidavit stating that: 

3 (a) he has been served with a subpoena to attend as a 

4 witness before a court• officer, or other person. specifying 

5 the same, the place of attendance, and the action or 

6 proceeding in which t~e subpoena was issuedi 

1 (b) he has not thus been served by his own procure.ent 

8 

9 

10 

11 

12 

with the Intention of avoiding ar~est; and 

(c) he is at the tiae going to the place 

attendance, returning theretro•• or re•aining there 

obedience to the subpoena. 

(Z) The affidavit aay be taken by the officer 

of 

in 

and 

13 exonerates him froa liability for discharging the witness 

14 when arrested.• 

15 NEW SECTioN. section zo. Repealer. Sections 26-l-107, 

16 26-1-108 9 and 26-l-621, MtAt are repealed. 

-End-
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HOUSE BILL NOo 355 

INTRODUCED BY SANDSt RAMIREZ, ADDYt SPAETH, YARDLEY 

8Y REQUEST OF THE MONTANA SUPREME COURT AND THE 

MONTANA SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO EVIDENCE; AMENDING SECTIONS 

26-1-lOlo 26-1-102o 26-1-201 THROUGH 26-1-2030 26-1-3021 

26-1-303, 26-l-401, 26-1-402, 26-l-501, 26-1-601, 26-1-602, 

26-1-60To Z6-1-622o 26-1-623, 26-1-805, 26-Z-l04o 26-2-302, 

AND 26-2-404, MCA; REPEALING SECTIONS 26-1-lOTt 26-1-108, 

ANJ 26-l-6Zlt MtAa• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~ectlon 1. Section 26-1-101, MCA, Is a•ended to read: 

•z6-l-10la General definitions. (1) 'fl'le •plres:t 

e~~aa1lan! is tba__flLAt examination of a witness ~y-~he 

~e~~prodaeTn~-h+•-+s-~enem+ne~ed-~he-•~+reet-e~e•+na~+on•~ 

go__a__partlculat Ratter• !tL0$5 examlnatlpo• ls the 

exa•ination of the--seee a witness ~pen-~~e-seme-•~~er-hy 

the-ftd•er~ ~ partyy-the-&e~~~e-+n~+on•w~fte--~+ree~ 

~e•~~t+eft--Mest--&e-ee~~~-hef~e-~he-ere~s-ewe.+ne~+en 

beg+~-an+es,-~he-eo~r~o~herw+~--dTreet' gtber than -tb£ 

~~_a•amlnec, 

(2) ·~a~Ye+e+---e•+~e"ee• •Eyjdence" is the meansy 
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sene~•$~e~-by-teW? of ascertaining in a judicial proceeding 

the truth respecting a question of facta lncludipg b~ 

liaitad to wjtness_testjmgnx• wLL1ingaa_gbxslcaJ pblects· or 

~1b.LDSIL.D.UUilt.ad-tP the stna•s• 

(3) A ~oQ question• fs a question which suggests 

to the witness the answer which the examining party desires 

+,--eenem+ne~--e---•+ee~+ftg--~+en•---e~--~~es•+we 

~es~on-w---en--a--e+re~-ewea+na~~eed+n~-~.e,•+on,-ere 

n~-a+~owee.-ex~~-~~fte-seKft~-~~+oft--e4--~fte--eear~ 

under--speetet--e+re~~eftees--aaktn~~--eppeer--.he~--~~ 

+nteres~s-of-jus~+ee~eq~re-+~. 

(41 "Proof• is ~he---effee~---&f---evtdeftee. the 

establishaent of a fact by evidence. 

[5) A "witness• is a person whose declaration under 

oath Is received as evidence for any purpose, whether such 

declaration be made on oral examination or by deposition or 

affidavit•" 

Section 2. Section 26-l-102• MtA. is amended to read: 

"26-1-102. Definitions kinds of evidence. 

(1) (a) •conclusive evidence• or-•~fteftswere~~•-e•+&efte~ Is 

that which the law does not permit to be contradicted. Far 

e~emptey-tfte-reeerd-e~-a--eoart--of--eo•~ent--jar•sd+e~on 

esnn~~e-esfttred+eted-&y-~he-per~+e~-te-+tw 

(b) No ev1 dence is by law made conclusive ~ 

~ftan~ersb•e unless so declared by th+,-eode SXaiute• 

-2- HB 355 
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(Z) •cumulative avidenee• is additional evidence of 

the s·a;a--e ch·aracter tn the sa-.e poInt. 

lll- "[orrgbacAtl¥8 evidence• js additlgnal eyldence gf 

a_dU.fareot, character to the $11M ggjnt. 

f!ltal. •Otn.ct evidence• is that which proves -a 

fact +n--a+~~aettyy without an inference or 

presueptlony and Which In Itself, If true, eenet .. +Ye~y 

establ I shes that facto Fet"-e-..y.•er-+i'-t:he-i'Otet•-+ft--•H•pete 

be--88--a!r•e•~~.-~+denee-o~-s-•+tftes•-•he-.ee-pr .. e~ 

.... tl-w+tnes*"·--+ft<J-+t•+,_.,...._ 

ttot·-t•ti21 ·~nd+Peet-----eyt«eneea !'(;I rcue&taot I al 

axideoce• Is that which tends to establish~~ ~act +ft 

tl~ by proving another and Which, though true, does not 

of itself conclusively establish that fact but affords an 

inference or p·reaiJIIptlon of its existence. Fer--e...,.....--. 
w+t:nee,--pro.es--an--~+en--ei'--t:he-perty-te-t:he-i'eet:-+n 

dt~w--fh+s---~-i'r...-wtt+etrthe-i'ae~n-dnpet:e 

........... -
tet-~-t:---n-..f'--k+nll ... 

t+t--+ftfe~e~-efttl 

t++t-pre,~•pt:+ens. 

f5t.Ul •Pri..., facie evi<IOnce• Is that which st~f'f'+e~ 

f'er-~e-preef-ef' p~ a particular fact until contradlcted 

and overco•e by other evidence-. .fle.........,llt.pter-<Mt&-eeta't+++ee'te 
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be~-+t-mey-a~erwB~~-~e-rejee~~d-e~e~-~r8ef-tftet-there-+~-ft& 

s•eft-reeo..-d•• 

Section 3. Section 26-1-201, MCAt is amended to read: 

•z6-l-20l• Questions of law. ~~~ Excopt as prgyided in 

A£t~e_lle se,tipQ 7, O{ the Mpntaoa GOnstltutJqo, all 

questions of 1aw9 Including the admissibility of testimonyt 

the facts preliMinary to such adMission, the construction of 

statu~es and other writings, and other rules of evidence, 

are-~~ be decided by the courtay-ene-a•~-d~~ea,~+oft~-o~ 

~e.-eeeressee-~-+t•-NheneveP-~~-Mnew+ed~e-e~-~~e-eeer~-+s• 

~y--th+$--eeee.--.ede--•••~efte~--ef--a-~ee••-~fte-ee•P~-+~-~o 

d~ere·s~~d98-t:e-t:~e-jary.-•~+eh-•,-ee~te-eeeept: 

+tw" 

Section ~. Section 26-1-202• MCAt is amended to read: 

•26-1-202. Questions of fact• •~• lf_a_LriaJ Is by 

~A11 questions of facty-w~ere-t~e--t:r+a~--+,--~y--jeryy 

other than those .antioned in 26-1-201 ere--~o ~ be 

decided by the jury, and all 9Yidence thereon +~-~ ~ be 

addressed to themw except wheft ~otherwise provided by~?~ 

eode laW:• lf the tJ:.lAL.gf a guest,jgn of fact is ngt bx~ 

ill.L...etidenc;·e t;,hgrAQil...Jiu.s.t_be addresssd tg the tria) rgyrt • 

wb~b shall decide $llGh.QP•stign.• 

Section s. Section 26-1-203, HCA, is aaended to read: 

"26-1-Z03o Who to judge effect or AQd value 

evidence. The jury, subject to the control of the court. 

of 

.... 
_,_ 

HB 35'5 
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e~e-ee~e~-5~ee+f+ed-+n-~h+,-ee0ey is the judge of the effect 

or aod value of evidence addressed to it, except when the 

evidence Is declared to be conclusive. The cgurt I$ ~ 

l~-gf_lba effect aQd value gf gyldgoce a~~ tg it-• 

Section 6. Section 26-1-302, MCA, is amended to read: 

•26-1-302. Witness presumed to speak the truth -- bow 

presumption rebutted• A witness is presumed to speak the 

truth. •h+~-pre~~•p~+eny-howe.er~-mey--he--rep••••d--hy--~he 

aenn~r--f~-whTeft--~e--~e~~~+e~y--hy--~he--ehe~ee~r-e~-h+~ 

~~~+me"yT--b,--e.+~e"ee--a~~ee~n!--ft+~--mo~+ves---or---h+s 

e~ar8e~er---~---~ra~hy---hene5~yy---eP--~~·~~+~yy--er--~y 

ee,.,_4!,.ed+e-tet"'y-e•+-eefteet"-end-~he IbA jury or the c;gurt ip.-.t.bB 

ijbsence_Qf_a_Juc¥ is the exclusive judge of his credibility• 

Ibi~-gLC~umption ma¥-h£_,gntroyer~~g~ercome by any 

Matt~_tbat bOS a tepdeo~g_gjsprpy@ the trutbfU)Oe$S Of a 

dl~1!,._t§S\jiiOQ.¥.i. sycb •at.tJ:r5 joclude but are opt Jialted 

.tl:l.l. 

Ll~be-ll.em~ or manner gf tbL._wJ.~-ltllll..e 

.tll:t.ild.lllU. 

iZ' the 'baL~-Af-~~ss• testimgnx; 

Lll-~..llf the wUollll--fPL-.II~i~-AD¥ part¥ 

illlU2b!<1J-ia-t.bL.~ 

L!tl-.i.o.tu.au._~~--J.~.S.L-iD the Qllt,ome of the 

llliW~.tlPD..SIL.ll.tlw.t-III.Q.U~test I h fa! SJII U 

!2' S,he wjtngu!.__~tec for .t.J:..UlJa_~X£-QL 
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laUg,tU.U 

LQl__tbe extent of ___ tbe ___ w1tness~---~aoacL~v __ and 

QPPQ£1ualt¥-to percejve -OL~pacit¥ to re&plJect gr to 

~~~ anx matt&L-ahoyt wbiGh he testi~ 

LZ' ;ncanaistent_a~nts of the wi~ 

ilU-~m.iS.5;.lan._QLu.Elk1Jthful ness bx the wi tn.e.s..s..;. 

L2l__athcc____eyidgoce cgotradlctinq the wltg•ss• 

t.l!Uillllll¥& • 

Section 1. Section 26-1-303, MCA• is amended to read: 

"26-1-303. Instructions to jury on how to evaluate 

evidence. The jury Is to be instructed by the court on all 

proper occasions tb4L: 

Cl) ~~e~ their power of judging e~ the effect of 

evidence Is not arbitrary but to be exercised with legal 

discretion and in subordination to the rules of evidence; 

(Z) ~he~ they are not bound to decide In conformity 

with the declarations of any number of witnesses which do 

not produce conviction in thefr ~inds, against a less number 

or aqainst a presumption ot other evidence satisfying their 

minds i 

(3) ~he~ a witness false ln one part of his testimony 

is to be distrusted in others: 

(4) ~he~ the testimony of eft--eeee~•ee ~~ 

l.ll.galb..al:l:PWl.wi.blL.!lu....tbL.a.l;.tli...oL.tlw....il=w1 ought to be 

vi ewerl with d1strusty--e"~-~fte--ev•ee~ee--e~--~he--orA+ 
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8dm+se+Oft~-o¥-a-pe~y-w+~-eaa~+on; 

tit--~het-ew+ee~ce-te-~e-he-e~•e~•e-~~-an+y--ey--+~~ 

own--+n~+fts+e--we+~~--ea~--e+~--eeeoPe+n,-to-~he-e.+d~ee 

MfttCh-T~-+s-+~-~he-po~-o~-Ofte-st~e~e-pPedaee-0nd--o~~he 

Of<ftef'-ill> 0!0!114: ...... 0~-ftl!l-pe-

t6t~ ~~ If weake~ and less satlsfacto~y evidence 

Is offe~ed when 4DQ it appaa~s that Lt Is wltblD tb• PD-~C 

gf__Sbg party jA gf(ar stronger and more satisfactory wee 

.,. '"""' ~he-pttt~~er-et--~e-~y eyjdoOflfih the evi4ence offered 

should be viewed with distrust.• 

Section a. Section 26-l-401• MCA, fs a•ended to read: 

•26-1-401. Who has the burden of producing evidence. 

The par~y-~o+etn§-~he-e~f+r.a4:+we-o~~he-._swe-.ws~--pp~•ee 

~he--ev~enee--4:8-p•eve-+4:t-.-e~y-4:he 1nitlfl burden of 

proo~-t-+es p[pdurlpg e;yidtQS" A$ to a gart;icular fa;t ts on 

the party who would be defeated If no evi dance w-ere gf ven on 

eithe~ side. Ibece~f%er, the_by(dln gf prodYSiQg eyldepca Is 

gg__tbe partv yhp "Jilfl]d s.yf(ftr a 'io4LD9 iiQi)iost hi• in tbe 

~a_gf fyrthQL evi~•oce·· 

Section 9· Section 26-1-40Z• MCA, is amended to read: 

•26-1-402. Who has the burden of persuasion. eaeh 

£X£&gt_as gtbftrw;se prpyidgd bJ Jaw• a party •~~~ave--h+~ 

own--e~~+r.s~+.e--e++e!a~+ensr-&r+dellee-n~-n~-he-~n-+~ 

•appor~-o~-a-ftega~fye-e+•ega_.•~-aaeep~-wfteft-s•eh--fte~e~+•e 

e++e~+en--+s--sn--esse~+e+-~pep~--e~-~-ste~•••ftt-ef-~he 
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r+gh~-or-~+~+e-on-NhTeh-~e-ea~~-ef-ee~+on-+s-~o~n~edy--ftor 

even--Tn--~aeh--ea~e--when-~he-e++egat+en-+5-e-den+e+-of-~he 

e~+s~eftee-e~-a-doea .. ft~y-~he-ea,~ody-ef-•h+eh-~e+on~s-~o-the 

oppos+te-pa~~y b~-~a_burdeo of_~csuasipo as to ga~b~ 

t.bL-eZS j a:tence QL.-WUlU~e af )(hI cb is es.w:flU.aL~ 

~~al.J.ef Q{ defap:.e .td If assertiag.• 

Section 10. Section 26-l-501• MCA, is a~ended to read: 

•z6-1-50l. Inferenc~ defined. An •inference• is a 

deduction which the rea~en-~-the-j~~y-eekes tLiML~f-~ 

~ke from the ~ee~~-~rovedy-w+~e~~-en-e~pre~~-~•~eet+~ 

o~-~he-~ew-~e~ha~-e~~ee* ayidence,• 

Section lle Section 26-l-601, MCA, is aaended to read: 

"26-1-601• ~e~e---++s~ U:Lt of conclusive 

presumpt;ons. The following presumptions ~ft~-ne-e•he•~ are 

deemed conclusive: 

trt--e-me•+e+oa~-en~-,~+~ty-+nten~y-~rem-~he-det+bera~e 

eea.+s,+on-of-en-•ft+ew~~-.et-~ep-efte--pa~ose--of--~jur?~ 

l!l'to~hert' 

t~t--~he--~rath--o~~he-fee~s-ree+~e~T-~~em-~he-ree+~e+ 

+n-e-wr+••en-+na•rame~B~ween~he-per~+e~-~here•e-or-~he+r 

~~ee~sors-+n-~n~e~-by-a-SH8se~~eftt-~+~~·~-~H•-•h+~--ra+e 

does-no~-epp+y-~o-the-ree~~e~-o¥-e-eens+~ere~+on• 

f3ti1~ truS.h of a QeclaratjQO• .l}ktr gr g•i:uio.D-Jl! 

L.pact.W'• a$ against, that partw in-i&JU litigation arj5lng o_ut; 

~'b__d~~AO&~t· pr omissiog 1 whenever a-~a~~y he 
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has, by h+$--ewn ~ declaration, act, or omission, 

intentionally and--de~+h~e~ety led another to believe a 

p3rticular thing true and to act upon such bellefy-he-eenn~ 

+n-e"Y-~+~+~+eft-e~s~~-oa~-of-sueh-dee+e~e~+ony--ee~y--e~ 

am+s~+eft-Be-pe~e+~~ed-~-fa~~~y-~i 

t~t(2) that a tenant is not per•ltted to deny the 

tttle of his landlord at the time of the co.mencement of the 

relation; 

t~t--~he-tss~-a+-e-w+fe-e8he~t~--w+~~her-~~nd 

wha---+s---n~--+Mp~eft~--+s--+~+~~eh~y--p~~ueed--te--be 

+e'+~.e~e• 

t&tLll the judgment or order of a court, when which is 

decldred by th+,-eoee ~~to be conclusive~--bet--saeh 

js~nen~--e~-e~de~--~~ee-etteged-+n-~he-pteed+ngs-+f-~he~e 

be-eft-oppo~~en+~y-~a~e-~e+-+f-~here-~e-no-sueft-oppe~an+~~ 

~-j~dgmeft~-er-o•der-aey-ee-~~~-e,_e.~ee; 

t~Lil any other presumption which, by statute, is 

expressly made conclusive.• 

Section 12. Section Z6-l-60Z, ~CA, fs amended to read: 

"26-1-602. 9e~+ft~+eft---e"e---~weM~+e~--e,--d+~u~8h~e 

Q~u~tablD presumptions. All other presu1111ptions are 

~et+~fee~e~y---~f---~fte~~~e~e~e~----~ftey--ere--d~e•~~a~e~ 

•disputable presumptions" and may be controverted by other 

evidence. The following are of that kind: 

(lJ ~he~-e A person is innocent of crime or wrong~. 
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(2) ~h~--en AD unlawful act was done with an unlawful 

intent~£ 

(3) ~he~e 6 person intends the ordinary consequence 

of his voluntary act?a 

141 ~ha~-a A person takes ordinary care of his own 

concernsta 

(5) ~he~-ew+denee Evidence willfully suppressed would 

be adverse If producedta 

(6) ~he~-h+ghe~ Morg satl5fa~ evidence would be 

adverse f~~-~ft~eP+ery-~e+~p~ed~eedt if weaker and Jess 

1atisfa~tory ayidance Is offered and It Is within the pqwer 

gf-tb£_Qarty to gtter mgre satl$factgry eyj~ 

(T) th~-MOney Hgn~ paid by one to another was due ~ 

the latter•• 

(BJ ~hat--e A thing delivered by one to another 

belonged to the latter~. 

(91 ~~---an Wb~be-~trumgot eyidgncjog an 

obligation has been delivered ~p to the debtorA---tbe 

~~tlAD has been paid~a 

(10) ~he~--~ar•er fLiaL rent or installMents have been 

paid when a receipt for fft~ter later rent gr_i~~~ is 

produced? a 

(11) ~he~-~h+ftg~ lh~ which a person possesses are 

owned by him~a 

(12) the~--e A person is the owner of property ~re. 
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._e,-eh+"~ I£ hC ex ere; i su acts of ow.ne·rstli p ovar it or fif"O. 

~u co...,n repu~atlon of his o_.-sl>ipta. 

(13J •~-e A person In posse5~~on of an order on 

hl•self for the 

tl>l ne. ~>;>"" pa.l d 

accord! ngl Yta 

P<lylllent of JOOnelO'•-- .Q1:. thQ delivery of a 

t.he _,. or delivered tile thing 

11+) -e--e .t. person acting IB a public office was 

regularly appo!Bte<J to ltta 

(15) •het:-<HI~e+M Qffl<o!~]; duty ha5 been regularly 

perfor:~.edt'a 

(16) •Me--e .t. court or juctgey acting as such• whether 

in tbis state or any ot:hef' state or country" wa.s acting in 

the lawful exercise of Its or h~s jurlsdictlontA 

(17) •het:--a A ju.dlcial rec;&rdo -n not conclusive, 

does stIll correctly dater a! ne or set: forth the r I ght:s of 

t.he parti esta 

(18J •h~--e.. All matte~s within an Issue were laid 

before the jury and p-sed upon by the-. and,. In like 

unner. thn all aatters within a subalsslon to arbitration 

were laJd before the arbitrators and passed upon by thea~£ 

(19J ~~~+•.-e PriMa'• transactions have been fair 

and regulart'.a 

(20) thet:-the Xba ordinary course of business has been 

fo1l011edta 

(21) that--a A proaissory ~e or bill of exchange was 
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given or endorsed for a sufficient consfderatlan~A 

(221 ~~e~en AD endorsement of a negotiable promissory 

note or bill of exchange was made at the time and place of 

making the note or bill•• 

(23) thet-a A writing is truly dated~a 

(2~1 thet-a A letter duly directed and Mailed was 

received In the regular course of the mail~a 

(25) Jhere j~ identity of persons fro• ~beg thee~ 

AD identity of neme• ~ 

(Z6) ~he~--e A person not heard fro• in 7 years is 

dea-dt'a 

(27) that-eeqa+eaeenee ~.esceg'e followed from a 

belief that the thJng acquiesced In was confor•able to the 

right or factt-a 

(28) •het-thift~ ~ have happened according to the 

ordinary course of nature and the ordinary habits of life~£ 

(29) ~hft--pttPS'Oft., !'•[5005 acting as partners have 

entered into a contract of partnershiP•• 

(30) ehe~--e 4 .an and a wo.an deporting the•se1ves as 

husband and wife have entered into a lawful contract of 

raarriage'ta 

(31) ~hat-e A child born in lawful wedlocko there being 

no divorce fro~ bed and board• is leglti•atv'ta 

(32) ~~-a A thing once proved to exist continues as 

long as is usual with things of that nature~a 
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(33) ~he~~he Ihe law has been obeyed~& 

t~~t-th~e-dee~B&ft~-e.-wr~+R!-Bftr&-~hen-~e-year~--e~d 

~--~n~+ney--when--~he--,eMe-h~~en-s+nee-~nere~~y-ee~e~ 

apon-es--!eft~fte--by--per&eR~-he~--en--+n~ere~~-+ft--the 

que~~on--eftd-f~s-eas~e~y-hes-heen-ee~+sfee~e~++y-eM~+ne~ 

t~5t~ ~he~-e A printed and published book purporting 

to be printed or published by public authority was so 

printed or published~& 

f36t~~ th~-e A printed and published book purporting 

to contain reports of cases adjudged in the tribunals of the 

state or country where the book is published contains 

correct reports of such cases•& 

t3~tL161 ~h~-e A trustee or other person whose duty it 

was to convey real property to a particular person has 

actually conveyed to hiMT& wheft--,ueh Ibis presumption 

agQ!le~~n-lt Is necessary to perfect the title of such 

person or his successor in interest~. 

t38tLlll t~a KbeQ_ there has Deep uninterrupted use by 

the public of land for a burial ground for 5 years. with the 

consent of the owner and without a reservation of his 

rights, ?~-p~e~amp~+•e-eY+denee-ef-h+,-+ft~en~+e" bs_lo~~ 

to dedicate it to the public for that purpose~£ 

t~9t11Bl ~~s~--~here Ibe~a was a good and sufficient 

con~ideration for a written contract.• 

Section 13. Section 26-l-607• ~CA, is anended to read: 
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"26-1-607• When writings of a decadent prima facie 

evidence. The entries and other writings of a decedenty made 

at or near the time of the transaction and when the decedent 

~ in a position to know the facts stated therein• •ey-ae 

ree~-e~ aLa prima facie evidence of the facts stated 

therein• in the following cases: 

(11 ~hen the ~tlng--g£ entry was made against the 

interest of the pe~son making it; 

(2) when it was made in a professional capacity and in 

the ordinary course of professional conduct; 

(3) when ft was made In the performance of a duty 

specially enjoined by law.• 

Section 14. Section 26-1-622, HCA• is amended to read: 

•26-l-622. Official reports and records •ade pursuant 

to feaeral law prima facie evidence. An official written 

report or record, or duly certified copy thereof, that a 

person Is U.~RL--Alix&A mlsslngY4 •Jssing in actiony~ 

interned in a neutral country•~ or beleaguered, besieged, or 

captured by an enemy ~-~-~s~-er-+~~~we, made by any 

officer or employee of the United States authorized by the 

ac~--refer~ed--~o--+"--~o-i-6~~--er--ey-e~y-&~he~ law of the 

United States to make same, shall be received in any court, 

office, or other place in this state as prima facie evidence 

that such person Is dead pr allyel missing•~ Missing In 

actionT~ interned In a neutral countryy~ or bele~gueredy 
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besieged, or captured by an •ne•y or-+w-dead-er-+s-a++ve, as 

the Ca$e may be.• 

Section 15. section 26-l-6Z3• KCAt is a~nded to read: 

•26-I-6Z3. Presuaption of au-t-henticIty of fl n•:Hnge 

report, or rec.ord. For the purposes of ~~---end 

26--l-62.2, any finding., report, or record or duly certified 

copy thereof purporting to have been signed by such an 

officer or emplQyee of the United States as Is described Jn 

se+d-~~+efts 'hit se&tiQO shall prl•a facie be de .. ed to 

haye been signed and Issued by such an officer or e•ployee 

pursuant to law, and the person signfng saae shall pri•a 

facie be dea.ed t.o have acted with-in the scop.e of his 

authority. If a copy purports to have been certified by a 

per$on authorLzea by law to certify the sa•e• such certified 

copy shall be prl•a facie evidence of his authority so to 

c.:ertify.• 

Section 16. Section 26-1-805, MCA, is a.aAded to read: 

•26-1-805· Doctor-patient privilege. • §aS•gt as 

KfU..i.d.ed in Byle -l5.a- MgntaM lutes gf Civil Prgcedu(e• a 

licensed physician or surgeon cannot• without the consent of 

his patient, be examined In a civil action as to any 

inform~tion acquired In attending the patient which was 

necessary to enable hi• to prescribe or act for the 

patient•" 

Section 17• Section Z6-2-10~t HCA, is amended to read: 
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•26-2-lo~. Disobedience -- how punished. Disobedience 

to a subpo.ena or a refusal to be sworn or to answer as a 

witness or to subscribe an affidavit or deposition, when 

required, aay be punished as a contempt by the court 8~ 

off+~ Issuing the subpoena or requiring the witness to be 

.s.g sworn• to sg answers or .tJl sg l"b=tcrjbtt; and If the 

witness be a party. his complaint or answer •ay be stricken 

out.• 

Section 18. Section 26-Z-302• MCAt is amended to read: 

•26-2-302. Witness required to answer questions. A 

witness must answer questions 

•atter in issue though his answer 

legal and pertinent to the 

Bay establish a claim 

against hi•self• but he need not give an answer which will 

have a tendency to subject him to punishment for a felony. 

nor need he give an answer which wilJ have a direct tendency 

to degrade his character unless it be to the very fact in 

issue or to a fact froe which the fact in issue would b~ 

presumed. Bti•--e-w+~~~,--.5~-eft~r-es-~e-•he-~ee~-o~+s 

prewToas-e~~+on-fer-~~•ony•• 

Section 19. Section 26-2-~04• MCA• is a•ended to reao: 

•z6-2-404· Affidavit of arrested witness 

exoneration of arresting officer. (1) An officer Is not 

liable ~o-ehe-pe~y for making the arrest In Ignorance of 

the facts creating the exoneration but is liable for any 

subsequent detention of the por~J ~~ If such peP~J 

-16- HB 3_55 



HB 0355/02 

1 e+5+N ~ness claims the exemption and •eke ~ an 

Z affidavit stating that: 

3 (a) he has been served with a subpoena to attend as a 

~ witness be¥ore a court• officer, or other person 1 specifying 

5 the same, the place of attendance, and the action or 

6 proceeding in which the subpoena was issued; 

7 (b) he has not thus been served by his own procureaent 

a 

9 

with the intention of avoiding arrest; and 

(c) he is at the time 9olng to the place of 

10 attendance, returning therefro•• or remaining there In 

11 obedience to the subpoena. 

12 (ZJ The affidavit aay be taken by the officer and 

13 exonerates him from liability for discharging the witness 

14 when ~rrested.• 

lS ~fH-~~a Section 20. Repealer. Sections 26-1-107• 

16 Z6-l-108t and 26-1-621• HCA, are repealed. 

-End-
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