HOUSE BILL NO, 355
INTRODUCED BY SANDS, RAMIREZ, ADDY, SPAETH, YARDLEY
BY REQUEST OF THE HONTANA SUPREME COURT AND THE
MONTANA SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE

IN THE HOUSE

January 19, 1983 Introduced and referred to
Committee on Judiciary.

February 4, 1983 Committea recommend bill do
pass. Report adopted.

February 5, 1983 Bill printed and placed on
membars' deaks,

Februarvy 7, 1983 Second reading, do pass.

Pebhruary 8, 1983 Considered correctly
engrossaed,

Fabruary 9, 1983 Third reading, paéaeﬁ.

Transmitted to Senats,

IN THE SENATE

FPebruary 10, 1983 Introduced and referred to
Committea on Judiciary.

March 1, 1983 Committee recommend bill ba
concurred in. Report adopted.

March 3, 1983 Second reading, concurred in.

March 5, 1983 Third reading, concurred in,

Aves, 48; Noes, O,

IN THE HOUSE
March 5, 1983 Returned to House.
March 7, 1983 8ant to enrolling.

Reported correctly enrolled.
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KONTANA SUPREME COURT COMMISSION O THE RULES OF EVIDENCE

A BILL FOR AN ACT ENTITLED: WAN ACT TO GENERALLY REVISE AND
CLARIFY THE LANS RELATING TO . EVIDENCE; AMENDING SECTIONS
26—1-101y 26~1-102y 26~1-201 THROUGH 26-1-203y 26~1-302y
26-1-303y 26-1-401y 2&6=1-402¢ 26~1-501s 26-1-601y 26-1-602y
26-1-E0T7y 26-1-622y 26—1-6239 26—~1-305y 26~2-104y 26~-2-302y
AND 26-2-4049 MCA; REPEALING SECTIONS 26-1~107s 26-1-108s

AND 256~1-62ks MCA"™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section . Section 26~1-101y MCAy is amended to read:
®26—-1-101a General definitions. 1) Fhe “Girect

gxanination™ _is__the first examination of a witness hy—the

party—producing—hin—is—denoninated—the-Sdirect—exaninntionty
on 3. particular matters %Cross examipation™ js  the
examination of <¢he——same 3 witnass upen—the—some-motter—bhy
the—adverse by a partyy—-the-Sgrssa-esxanination®vr—Fhe—direet
eaa-inat%cn——-uat——be—eo-p%eted—be#efeﬁthe—efess-e«eﬂiﬁatéeﬂ
beginy-untery-the-court-otherwise-—directs otner than _the
direct examiongrs-

(2} =Judieiat-—--evidense® “LvidenceY Is the meansy

-] ~ e p oW oN

1oc
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

LC 0522/01

sanetionsd—by—tawy of ascertaining in a Judicial proceeding

“the truth respecting a question of facty_including but not

limited 1 it testi iti hysical abject
other things presented to the senses.

£3) A Zleading question® is 3 question which suggests
to the witness the answer which the examining party desires
T--denowiéneted- —a—<~%}eading——quertion ——or-——Ssuquestive
questionts——in——a-—direct-cuasminotion-teading-questionsr-are
not-aiteovedy-encept—in-the—sound--discretion——of~—the—coure
vtvder—specind-—cireusstonces-—maiing—it—appeor—that—the
nearests—of—justice-reguire~it.

(%) "Proofw is the——effoct-—of-~—avidencey ' the
sstablishment of a fact by evidence.

{5} A "witness" is a person whose declaration under
aatn is received as evidence for any purposes whether such
declaration be made on oral examination or by deposition or
affidavite”

Section 2. Section 26—1-102y MCAy is amended to read:

n26-1-102. Befinitions - kinds of evidencee
(1) (a) “Conclusive evidence®™ or-Surmanswereble-evideneed js
that which the law does not permit to be contradicted. Fee
exanpley-the-recsrd-of-o—eourt—of—conpetent——jurisdiction
ecamnot-be—convtradicted-hy-the-parties—ta-ity

(b) No evidence is by taw wmade conclusive ee

uron swerable unltess so declared by thia—eede §;ajy;g.

INTRODUCED BILL
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{2) =Cumulative evidence™ is additional evidence of
the same character to the same point.

13) rcorroborative evidence® is_additional evidence of
a different character to the same pointe

+34{%) "Direct aeavidence® is that which proves the 3
fact in—<dispute——-direstiyy without an inference or
presumptiony and which in itselfy if trues conclusively
establishes that fact. Fer—ewnmpiey—if-the-fact—in—dispuee
e~ an——agr esmentvy—the—evidenc e—af—t—witnress—who—was-present
and~-wi-tnessed-tive-mnitd ng—-of—it—a—directs

tHr—ted (i) *Indirect————evidences “Lircumstantial
evidence® is that which tends to establish ¢he g fact in
di-spwbe by proving another and whichs though true, does not
of Itself conclusively astablish that fact but affords an
inference or presumption of its existences Fer——exampley—e
witmwess—-preves——an—-adaission——of-—-the--party—to-the—fact-in
disputes--Fhir—proves-o-fact-Ffromwhich-the-fect-in—dispute
To-inferreds

thr——indirect-evidence—is—of-two—kindar

ti-~inferdéncest—and

ti}-presomprionss

+5346) *Prima facie evidence® is that which suffiees
fophthe4pfoo§—of proves a particular fact until contradicted
and overcome by other evidence. For-exemplevy-the-certificate

oi-e—feeordéng~eFfiéei—4s~pfiqa«fitia—evidtﬂee—of—ﬂ—-retufdr
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But-it—may-afterward-be-rejected-upon-proef—that-there-trs—-no
sHeh—recordy™

Section 3. Section 26-1-201, MCAs is amended to read:

*z6—1~201. Questions of law. A+¥+ Except as provided in
Arti - R R
questions of lawy including the admissibility of testimonys
the facts preliminary to such admissions the construction of
statutes and other writingsy and other rules of evidences
ase—to st be decided by the courtav—ond-aii—discussions—of
THaw-addresased—to—itv-lihenever—the—knowledge—of-the-eourt-iay
by—thia-——estdey——wtde—evidince—eof—o—factyr-the-court—+a—to
deckare—such—knowtedge—to—the—juryr—wirich—is—bound—to—accept
ten”

Section 4. Saction 26-1-202, MCA, s 2mended to read:

w26-1-202, Questions of facts A3 If = trial ks oy
Jurys all questions of facty-where—the—tridd—is—by—juryy
other than those muntioned in 26~1-201 ere-—to ayst be
decided by tha juryy and all evidence thareon +s—4¢s6 mist be

addressed to thems except whem As otherwise provided by this

eode Jade If _the trial of a guestion of fact 15 not hy jurys
all _evidence theredn must be addressed to the trial courts
which shall decise suct guestions®
Section 5. Section 26~1-203, MCAy IS amended to read:
"26-1-203+. Who to judge effect eor and value of

evidence. The jurys subject to the control of tha courte #n

-4
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the-cosey-specified—in-this—-coder is the judge of the effect
er and value of evidence addressed to ite except when the
evidence is decTared to be ,conclusive. The court §is the
g £ th £ foct d val of evidence addressaed to [ta"

Section 6« Section 26—~1-302¢ MCAs is amended to read:

*26~1-302« Witness presumed to speak the truth _—-_ haw
presumption rebuytteds A witness is presumed to speak the
truthe. Fhés-pveeu-ptienv—hcncvevv—-ayb—be--repe%%ed—-by—-tﬁe
SEARef—in——whi-th—he—teasti-fiesy—by—the—eharester—of—is
testimonyr—by——evidence——affeeting-—his——motives-—or——his
eharatteyr——for——Apgthy——hone st yy——sr—integrityr-——or-—by
econtradictory—evidencei—ond—the Ihe jury or theé court in _the
absence of a jury is the exclusive judge of his ircdibility.
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Section Te Section 26—1-303y MCA,s is amended to read:

"26—-1-303. Instructions to jury on how to evaluate
evidences The jury is to be instructed by the court on all
proper occasions that:

41y ehet their power of judging eof the effect of
evidence is not arbitrary but to be exercised with legal
discretion and in subordination to the rules of evidence;

(2) &het they are not bound to decide in conformity
with the declarations of any number of witnesses which do
not produce conviction in their Bindsy against a less number
or against a presumption or other evidence satisfying their
minds;

(3) ¢hat a witnes$s false in one part of his testimony
is to be distrusted in others;

(4) that the testimony of am—ececowphiece 4 _persop
lagally accountable for the agts of the accused ought to be
viewed with di strusty—and—tha—evidence—of—the--orad

—b=
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adnissions-ef-a—party-with-ecavbion;

+5)—thet-evidence-in~to-be-estisnted-not-onty-—by——its
onn—eihiirinsie~——wetght—but—olse——aevording-to—the-evidence
whreh—it—ias-in—ehe-power-~af-one—aide-to-produce—ond-—of-~the
othe r—to-eontradict}-and—therefore

+643(S) +hat if weaker and less satisfactory evidence
is offered whven and it appears that it _is within the power
of the party to_ opffer stronger and more satisfactory wes
within-the-power—ef-the-party gvidences the evidence offared
should be viewed with distrust."

Section 8. Section 26~1-401y MCAs i5 amended to read?

®26-1-401l« Who has the burden of producing evidencee.
The party-hoiding—the—affirnative—of-the—+3sve—must—produce
the-—eyidence—io-prove-itj—thereforer—the jpitial burden of
proof-¥ies producing eyidence as to a particylar fact is on
the party who would be defeated if no evidence were given on

either side. Ihereafiers the burden of producing eyidense s
absance of further evidence.,®

Section 9« Section 26~1-402y MCAy is amended to read:

"26~1-402s Who has the burden of persuasion. €ach
Except as otherwise prowided by laws a party sest—prove—ihis
eun--affirmative—atiedetionav-Evidence—nvud-not-be—given—in
suppert—of-s-negative-ottegetiony—entept—when—soeh-negative
e regetion—is——an-—essantiol—part~—ef-the—statenant—of-the
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even——in-<sueh—eatre—when-tha-sliegotion-is-a-deniot—of—the
exiréenea—of-a—documonty—the—evdstody-of -which—belonge—to-the
epposite-parey has the burdan of persuasion as to each fagt

laim £ 1ief_qr _defense be ks assertinge"”

Section 10. Section 26+1-501¢ MCAy is amended to reads

®26-1-501. Inference definedsa An "inference™ is a
deduction which the eeasor—eof-the—jury—mokes trjer of Fact
may siake from the fects-prevedy—without-sn-express—divection
of—the—3taw-to-thet—effect gyidence.™

Section 1l. Section 26—1-601y MCAs is amended to read:

»26~1~601. cComplete-—-—iiat List of conclusive
presumptions. The following presusptions end-no-others are
deewed conclusive:

1+ y—a—mabicious—end-—gquitty—intenty-from—the—deliberate
ok usTon—of—en—uniewfal-—sct—for~the—purpose-——of—injueing
anothery

2 ——the—truth—of—the—fucta-—recitedy—From—the—reecited
n—a—written-instrunrent-beesean—tho—peorties—thereto-or—thetr
sueceasors-in-interest-by-s-subsequent—tities—but-this—rute
does-nok—oppty—to-the-recient—of—o—considerationy

t3¥il) the truth of a declarations.acts. o omission of
a.partys as against $hat party ip aoy litigation acrising out
af  such declaratjons acks or omissiongs whenever e—perty he
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hasy by hés-—awn guch declarations acts or omissiony
intentionally - and—detiberately iled another to believe a
particular thing true and to act upon such beliefy-he—cammet
n-any-Heigation—arising-sat-of-such~dectarationy—acty——or
onission-ba-—parnitted-to—fatasify-it;

+43£2) _that a temant Is not peraitted to deny the
title of his landlord at the time of the commencement of the
relation; .

féf-ithe-&ssue-ef*e*ﬂife-eohahiting—-nith——her—-hgshund
who——ia——not-—iupotent——is—indisputabiy—presuned—eo—be
Fegttinmnees

+51{3) the judgment or order of a courts when phich is
declared by ¢his-ende statute to be conclusivey—-but--swch
judgment-—or-order-nust-be—otteged-in-the-plteadings—if-there
be-an—opportunity-—to—do—syor—f-there—be-no—sueh—opportunityy
the—judguent—or—order—may-be—used-as-evidence;

+#314) any other presusption whichs by statutes is
expressly made conclusivees™

Section lZe Section 26-1-602y MCAy i5 amended to read:

"26-1—602. Oefinition———ond———oxamples—of—disputedie
Disputahle presusptionss All other presumptions are
satisfectory--—if-—-unecontredictede~—Fhey-~are—denoninated
"disputable presumptions® and may be controverted by other
evidences. The following are of that kind:

{1) that-a A person is innocent of crime or wrongse
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{2} thet—ean An unlowful act was done with an unlawful
intentyy

{3} +thet—a A person intends the ordinary cohsequenqe
of his voluntary actiy

(4) ehot--a A person takes ordinary care of his own
concernsts ]

(5) that-evidenece fvidonce willfully suppressed would
be adverse If producedta

{6) <¢that—higher MNore satisfactory evidence would be
adverse from-inferiorv-being-producedt if. weaker _and_ _less

isf id o (f | it is withi

of the party to offer more satisfactory evidence.

(7) that-momey Money pald by one to another was dum ¢e
the latterds . -

(8) 4hat—a A thing delive;ed by one to another
beltonged to the latterga

{9) ¢het——en dhen the iostrument evidescing an
obligation has been delivered up to the debtora __ _the
obligation has been paidea

(10) that-—Former Prior rent or instaliments have been
paid when a receipt for ¥etter later rent or installsents s
producedys

(11) thot—-things Things which a person possesses aré
owned by himpy

{12) that--e A person is the owner of property from

~10—+
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exeredring if he axercises acts of ownership over it or fros
there js common reputation of his ownershipts

{13) ¢herk-a A person in possession of an order on
himself for the payment of moneys—on gr the delivery of a
thingy ‘has pald the wsoney ar delivered the thing
accordinglyta

(14) thet-—a A person acting in a public office was
regularly appeintad to it4,

(15) that-ovéfbedad Official duty has been regqularly
performedsa

{16) that—8 A court or judgey acting as suchy whether
in thi§ state or any cther state or countryes was acting in
the 1awful exercise of its or his jurisdictionps

(17) that--a A judicial records when not conclusives
does still correctly determime or set forth tha rights of
tha partiesqy

{18) that—a¥d A]l]l wmatters within an ¥ssve ware laid
befora the jury and passed upon by themy amdey in 1like
mammery ‘that all matters within a submission to arbitration
were laid bmfore the arbitrators and passed upon by  themp,

(19) that—privete Private transactlons have been fair
and regulares

{20) ¢hat—the The ordinary course of bBusiness has been
followedys

‘{2)) that—a A promissory note or bill of exchange was

-1l
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given or endorsed for a sufficient considerationts

{22) +hat-an AD endorsement of a negotiable _pronissory
nota or bIiT1 of exchange was made at the time and place of
making the note or hilt4a

(23) that-n A writing is truly datedya

{24) ehat-a § letter duly directed and wailed was
receivad in the reqular course of the aallts

{25) Ihere is an identity of persons from wben there is
an identity of nemed NaBCSe

(26) that-—a A person not heard from in 7 years is
deadds

{27) thak-scquiescenee Acguiescence followed from a
belief that the thing acquiesced in was conformable to the
right or facts, )

{28) thee-things Ihings have happened according to the
ordinary course of pature and the ordinary habits of lifets

{29} ehat—persons Persons acting as partners have
ente(ed into @ cantract of partnershipts

(30) thae—ea A man and a woman deporting theuselves as
husband and wife have entered into a lawful) contract of
Rary i ageds

{31) thet-a A child born in Vawful wedlocks there being
na divorce from bed and boardy is legitimated,

{32) that-—-a A thing once provad to exist continues as

long as is usual with things of that natureta

-] 2~



+

5]

10
il
12
13
14
15
16
17
1a
19
20
2t
22
23
24

25

LC 0522701

{33) thet—+he The Taw has been obeyedia

1347 -thot-c~docunant-or-wr iting-—mere—than—36~yeore—otd
a-—genginey—when——the--sase-has-been-since—genaraly-neted
opon —es——gandine-——by——persont—having-——an——irnterest-—in--the
questfoﬂaﬁaﬂd~itaﬁeua!odi-has-bocn—ﬁuté:fectori%y-elpiaiﬂedf

3531{34) het—am 4 printed and published book putﬁortlng
te be printed or published by public authority was so
printed or publishedys

£363135) thet-a A printed and published book purporting
to contain reports of cases adjudged in the tribumals of the
state or country where the book is published contains
correct reports of such casesgg

133+L36) ehekt-a A trustee or other person whose duty It
was to convey real property to a particular person has
actually conveyed to hiurg when——~3ueh Jhis presumption
appalies _when it is necessary to perfect the title of such
person or Lis sSuUCtessor in interestda

4+38¥£{31) *+he ghen there has been unintervupted use by
the public of Tand for a burial ground for 5 yearss with the
consent of the owner and without a resarvation of his
rightsy +s—presusptive—avidence—of-his—intentéon he_intended
to dedicate it to the public for that purposess

+353138) thet——there Ihere was a good and sufficlient
consideration for a written contract.”

Section L3« Scction 26-1-607, MCA, is amanded to read?
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"26~1-607e Hhen writings of a .decedent prima facie
evidences The entries and other writings of a decedent, gade
at or near the time of the transaction and gwhep the decadent
Hys in a position to know the facts stated thereiny say—be
read-as gge prima facie eyidence of the Ffacts stated
thereiny "in the following cases:

{1) when the uriting or entry was made against the
interest of the person paking itg

{Z2) when it was made in a professional capacity and in
the ordinary course of professional conduct;

{3) w#hen it was made in the performance of a duty
specially enjoined ty Jlawa"™

Section 14« Section 26-1-6229 MCAy is amended to read:z

"Z6~1-6224 Ufficial reports and records made pursuvant
to federal law prima facie evidences An official written
report of records orF duly certified copy therzofs that a
person is dead . QC. alive: ®missingsi ®Wissing in  actionwj
interned in a nautral countrysi or beleaguereds besiegeds ar
captured by an enemy or-ts-dead—ar~ts-ediver made by any
officer or employze of the United States authorized by ¢he
act--referred--to-—-in—26~t—62t——ar—by-any-other taw of the
Uniced States to make samer shall be received in any courts
wfficey or other place in this statg as prima facie evidence
tnat such person is gdeqd oF alive: missingri missing in

dctionyi interned in a neutral countrysi or beleaguereds

14—
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besiegedy or captured by an enemy er—is-dead-or-is-arivesy as
the case may be,"

Section 15« Section 26-1-6234 MCAy is amended to read:z

"26-1-623. Presumption of authenticity of findings
reporty or recorde For the purposes of 22é-i-623——ond
26~1-622y any findings raporty or record or duly certified
copy thereof purporting to have been Ssigned by such an
officer or employee of the United States as s described in
veoid-seetiens that section shall prima facie be deemed to
have been signed and issued by such an officer or employee
pursuant to laws and the person signing same shall prina
facie be deemed to have acted within the scope of his
authority. If a copy purports to have been certified by a
person authorizZed by Jaw to certify the sames such certified
copy shall be prima facie evidence of his authority so to
certifys™

Section 16s Saction 26~1-805, MCAy is amended to read:

"26~1-805. Doctor-patient privileges * Except as

R . Rul as : Bul £ Civil p )
Yicensed physician or surgeon cannoty without the consent of
his patienty be examined in a civil action as to any
information acquired in attending the patient which was
necessary to enable hinm to prescribe or act for the
patienta™

Section 1Te 3action 26—~2-104e MCAy is 3mended to read:
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¥26~2-104. Disvhedience ——‘how punisheds Dischedience
to a subpoena or a refusal to be sworn or to answer as a
witness or to subscribe an affidavit or depositions when
requireds may be punished as a coatempt by the court eor
efficer issuing the subpoena or requiring the witness to be
50 sworng_to Sg ansugi. or to _so subscribgs and if the
witness be a partys his complaint or answer may be stricken
out.”™

Section 1B. Section 26-2-302¢ MCAy is amended tc read:

"26-2-302. Witness required %o answer questioase A
witness must answer questions legal and pertinent to the
matter in issue though his answer may establish a claia
against himselfy, but he need not give an answer which will
have a tendency to subject him to punishment for a felanys
nor need he give an answer which will have a direct tendency
to degrade - his character untess it be to the very fact in
issue or to a fact from which the fact in issve wouid be
presused., Bot——o-witness-murst-answer-os—to-the-foct-of-his
previovs-convietion-for—felonye™

Section 19« Section 26~2~-%04%y MCA» is amended to read:

H26-2-404. Affidavit of arrested witness -
exoneration of arresting officers (1} An officer is not
liable ta-—the—parey for woking the arrest in ignorance of
the facts creating the exonperation but is liable for any

subsequent detention of the peerty - mitneas if such parey

-16-
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elaém ywitpess claims the exemption and weke pakes oan
affidavit stating that:

(a)} he has been served with a subpoena to attend as a
uiiness before a courtey officers or other persony specifying
the samey the place of attendances and the action or
proceeding in which the subpoena was issued;

{0} he has not thus been served by his own procuremsent
with the intention of avoiding arrest; and

{c) he is at the time going to the place aof
attendancey returning therefroms oOr romaining there in
ohedlence to the subpoenas

{(2) The affjdavlt may be taken by the officer and
exonerates him }ro- liability for discharging the witness
when arresteds™

NEW SECTIONes Section 20. Repealere Sections 26-i—-107y
26-1-108, and 26-1-621y MCAsy are repealed.

-End—-
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Approved by Caommittee
on Judiciary

355

BILL’HD-

-3 é¢f§§?

INTRODUCED BY

BY REQUEST OF THE MONTANA SUPRE COURT AND T

RONTANA SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE

A BILL FOR AN ACT ENTITLED: AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO €EVIDENCE; AMENDING SECTIONS
26—~1-101y 26-1-102y 26-1~-201 THROUGH 26~1-203y 26~i-30Zy
26~1-303y 26-1-401y 26~1-402¢ 26~1-50Ly 26~1—-601y 26-1-602,
26-1-607y 26—-1-6224 26-1-6234 26~1-805¢ 20—2-104, 26—2-302,
AND 26—2-4049 MLA; REPEALING SECTIONS 26-1-107, 26-1-108,

AND 26-1-621s MCA™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTAHA:
Section 1. Section 26-1-101y MCA, is amended to read:
"25-1-101s General definitions. (L} Fhe "Nirect

axamination™ js_ the first examination of a witness by-the

party-producinghin—iv-denemirated-the-ldirect-exaninationty
on__a_ particular matiers 2L{ross exgminatign®. . i§ the
examination of &he——amme 3 witness spen-the—same—motter—by
the-adverse by g partys—ehe—Serass-exaninetion®s—Fhe—direct
exesination——nust——be~eonp4eted-beforebthe-efess—efeminetéon
beghna—untess—ehe-court-otherwise——direers otoner than the
direct examiner.

{2) “dudieial-—-evidenee® “Cyidppce® Iis the meansy
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sanetioned—by—dawy of ascartaining in a judicial proceeding

the truth respecting a question of facty jpcluding byt not
limited 1o witness kestieonys writingse physical ohjectse or
other things preseoted to the seases.

{3) A Pleading guestion®™ is a question which suggests
to the witness the answer which the examining party daesires
F9-—denoninated--a---"ieading---questiont———or- —Rauqgestive
questionte———fn--a--direct-enawination-Feading-questions-are
not-asltewsdr—encept-in-the—seund--discretion——of—the-~court
uftder—specini—circunstonces——making—it--eppear—thet—the
interests—of-jusrtice—regquire-it.

{4} "Proof™ is the-——effect-——of-—eavidencey the
establishment of a fact by evidence.

(3) A “witness" is a person whose declaration under
vatn is received as evidence for any purposes whether such
declaration ba made on oral examination or by deposition or
affidavita"

Section 2. Section 26~1-102+ MCAs is amended te reads

*26~1-102« Definitions _ kinds of evidenca,
(1) {a) "Conclusive evidence® or-—Sgmanswerabie—evidence® s
that which the law does not permit to be contradicted. For
exanpley—-the-reesrd-of—a—eourt—of—competent——jorisdiction
eannet-he-contradicted-hy-the-parties—to—ity

(b} No evidence is by law wade conclusive or

unenswerabkle unless so declared by this—eode statute.

-
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{2) "Cumulative evidence®™ is additional evidence of
the same character to the same pointe

13) *Corrobogative evidence™ is additional evidence of
a differenpt character to the same pojinks

t344%) "Direct evidence® i§is that which proves the g
fact n——dispute——divectiyy without an inference or
presumptions and which in itselfs if truer conclusively
establishes that fact. Fer-enmmpieyr—if-the—Ffoct—in-~dispute
be——an-—agreenentv—ihe-evidence-sf-a-witness-who—wos-present
and-wi-tnessed—the-woking-of—it—ir—directs
2Circusstantial
evidence® is that which tends to establish the 3 fact #n

t*r—teiis) "Indireet———evidences

dispute by proving ancther and whiche though trues does not
of jtself conclusively establish that fact but affords an
inference or presumption of its existences For——exempiey—a
witness--preavas--on——adeission-—eof-—the—party—to-the-fact-—in
disputes-~Fhis-proves—a-fact-froswhich-the—fact-in-—dispute
*y-inferreds

to)y-—~indirect-evidence-ta-of-two—iindss

i r-~#nferencess—and

+i+)-presunptionsy

+54{6) "Prima facie evidence" 5 that which suffices
for-the-preef-of proves a particular fact until contradicted
and overcome by other evidence. For-exampley-the-certificate

of-o—recording—afficer-is-yrima-fecie—evidence-of-0—recordy
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tut-it-may-afterward-be-rejected—uopon-proof-cthat-there—is—no
tch-recofrdy”

Section 3. Section 26+1-201y MCAy is amended to read:

#26—1-201. AQuestions of lawe A+ Lixcept as Jravided io
Article II» section Je of the Mgntana. _constikutioons _all
yuestions of laws including the admissibility of testimonys
the facts preliminary to such adamissions the construction of
statutes and other writingsy and other rules of evidences
ere-to BUSt be decided by the courtsv—end-ali—discussions-of
}ow—-addressed-to—itw—Whenever— the—know! edgea-of—the —court—isy
py-—tihirs-—codev-—made——evidence—of—a—facty-the-conet—ia—te
dectare-sueh—knowhedge—to—the—juryy—whieh—is—poond-—-to-neccept
Lol

Section 4. Section 26-1-202y HCAs s amended to read:

"2p-1-202. wuestions of facta A% If a trial is oy
Jurys all guestions of facty—where-the—triai-—ia—by—juryy
octheyr than those mentioned in 256-1-201 e&vre—=to Mgt be
decided by the jurys and all evidence thereon #9—te musi be
addressed to themy excapt whem a5 otherwise provided by ehis
eeds lawe 1f the trial of a question of fact is not .Dy jurys
all evidence therecn sust be addressed to the trial courfs
shich shall decide such guestions®

Section S. Section Z6~1-203y MCA: is amendad to read:

"26~1-203+ Who to judge effect or and value of

evidences The jurys Subject to the contrcl of the courts #n
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the-cases—spectfiad-in—this-eoder is the judge of the effect
or and value of evidence addressed to ite except when the
evidence is declared to be conclusive. Ihe court is5 the
judge of the effect and walue of evidence addressad to_jte™

Section 6« Section 26—-1-302¢ MLAs is amended to read:

n26~1—-302, HWitness presumed to speak the truth _—= how
aresumption rehutted. A wWitness is presumed to speak the
truthe Fhis-presumptieny-hewevery-nay-—be--repeitred—by—ethe
nonner—in-—whieh—hRe—testifiesy——dy—the—eharacter-of-his
reat inonyr—by—evidenca-—affecting—his—potives——or——his
eharatter— - for———efuthe——honestyy——or——integrityyr——or—by
econtradictory-evidentes-and-the The jury or the court in the
absence of a3 jury is the exclusive judge of his credibility.
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Section 7« 3Section 26-1-303, MCAy is amended to read:

"26~1-303. Inst}uctions to  jury on how to evaluate
evicdences The jury Is to be instructed by the court on all
proper occasions thats

(1) «hae their power of judging ef the effect of
avidence is not arbitrary but to be exercised with 1legal
discretion and in subordination to the rultes of evidence;

{2) ¢hat they are not bound to decide in conformity
with the declarations of any number of witnesses which do
not produce conviction in their mindsy against a Yess number
or againit a presumption or other evidence satisfying their
minds;

(3) that a witness fFalse in one part of his testimony
is to be distrusted in others;

{4) +het the testimony of an——eaccomptice a_persqn
legally accountable for the acts of the accused cught to be

viewed wilkh distrusty—oend--the—evidence—of-—the——orad
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odmisai-ans—of-a-pacty-with-caution;

+5)—thor—evidente—is-to—he—estimated-not—-onty——by—its
own- —tntrinsie—weight—but——olyo-——eatearding—to—the-evidence
wirkeh- it —+5-in-the—power—asf—one—side—to-produceand-—af——the
ether—to-controdictj—and-therefore

+6345) +thet If wesker and less satisfactory evidence
is offered when and it appears that it s within the power
of the party to gffey stronger and more satisfactory was
within-the-power—of—the—-parey gvidences the evidence offered
should be viewed with distrust.™

Section 8. Section 26-1-401y MCAy iS5 2mended to read:

#26~1-40l. Who has the burden of producing evidence.
The party-holding-the—affirmative—of—the-issve—mist—prodoce
the-—evidente——to—prove-ite~thereforevy-the jpjtial burden of

£-¥ies producing evidence as to. a particular fact is on
the party who would be defeated if no evidence were given on
either side. Ihereafters the burden of preducing evidence is
on__the party who would suffer a floding agatost bis in the
absence of furiher evidencege™

Section 9. Section 26—1-402« MCAs is amended to read:

"26~1-402. W%Who has the burden of persubdsion. Sach
Except as otherwise provided by laws 8 party sust—preve—his
oun—-affirmative—eatiegetionsv-Evidence-need-—not—be-given—in
suppore-ef-e-negstive~olleyationy-except—when—sueh—-negative
eHegution——ie—an—essentiet-—part—of-the—statamsnt—of-the
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right—er—title—on-whiech-the—couse-eof-action—is—foundedy—nor
even——in——suth— case—when—the—ellegation—+s-a—denied—of—the
exiveente—of-a-documents~the—evstody—of-which—belongs—to-the
opposita—party has the burden of persuasion as to each facs

claim for reliof or defense he is asser€ing.”

Section 10« Sectiaon 26-1-501+ MCAs is amended Lo read:

"26-1-501s Inference defineds An "inference" is a
deduction which the reeson—of—the—jury-mekes tricer of Ffact
A2y make from the fecta-provedy—wi-thout—-an—express-diraction
of~the-taw—to—that—effect gyisdance.”

Section 1l. Section 26-1-601ly HCAy is amended to read:

®26~1-601. Complete--——tint List of conclusive
presumptions.s The following presumptions snd-no-others are
deemed conclusive:

11 y-—a-matictons—ond—guiity—-inteney—fron—tehe—detirberate
commd raion-of-an—undowfui—ect—for—the—purpose-—of—injuring
anothers

t2y——the——truth—of-the—facts—reci tedv—fromthe—reeitad
n-a-written-instrupent-between~tha-perties—thereto—or—their
apccersor-ininterest—by-a-subsequent-titiet—but—this—rule
dees—not-opply-to-the—+reebenl—of-a—condiderationy

3Ll the truth of o declaratiopns acte or omission of
A partye as against that party io ony litigation arising out
of such declarations acts gr omissions whenever a—perty he

-
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hasy by his——ownr such declarations acts or omissiony
intentionally ' and—deliboratedy led another to believe a
particular thiang true and to act upan such beliefvr—he—ecannot
rany-Heigation-arisingeut-ef-such—declarationy—acty——or
enisston-be-permitted-to-fatadfy—it;

+43(2)__that a tenant i5 not permitted to deny the
title of his landliord at the time of the commencement of the
relation;

+5)-—the~issve-of-o-wife—eohabiting--with--her-—husbond
whe———i——not——impotent—is——indisputably—presvnad—to—be
}egitinater

+64(3) the judgment or order of a courts when ghich is
declared by ehis~code gtatute to be conclusivey—-but——aunch
Fodgment--or—¢rder-pust-pe—alieged-in-the-pleadings—+fthere
be-an—-opportunity-to-do—rot—+f-there—be—no-such-opportunityy
che—judanent—or-order-say-be—uded-as-evidence;

+F¥14) any other presumption whiches by statutes is
expressly made conclusive.™

Sectiomn 12« Section 26-1-602y MCAy is amended to rcad:

"26~1-602. Sefinitian--—ond——oamptes——of-—disputabie
LCisputable presumptionse AY) other presumptions are
sntisfactory-———+f———uncorrtrodicteds——Fhey—are—denosinated
"disputable presusptions™ and may be controverted by other
evictences The following are aof that kind:

(i) ¢hat-a A person is innocent of crime or wrongts
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{2} ther—an AD unlawful act was done with an unlawful
intenttg

(3) that—-a A person intends the ordinary cénsequence
of his voluntary actyy,

{4} ¢that--a A person takes ordinary care of his own
concernsts

(5) +that—evidence Evjdence willfully suppressed would
be adverse if producedts

{6) <that——higher Nore satisfactory evidence would ba
adverse from-inferiorv—being-producedt jf _weaker apd less

tisfact id N £ | it i itnin_ti

of the party Lo offer more satisfaCtory evideoceas

(7} that-meney MNopney paid by one to another was due to
the lattergs

{8} 4%hat—a A thing delivered by one +to another
belonged te the latterts

{9) thet—en Woen _ the instrument. evidencing._ ao
obligation has beén delivered wp to the dektora _ _the
chligation has been paideg

(10) theat-—former Prior rent or installments have been
paid when a receipt for latter later rent or jnstallments is
producedys

{11} thot-ehings Things which a person possesses are
owned hy himty

(12) ehae-—-a A person is the owner of property frem

~10~
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exaretsing if he exercjises acts of ownership over it or froem
tharg 1s common roputation of his ownershipis

(13) that-a A porson in  possession of an ordar on
himsaelf for the payment of moneyvy—on Qr the deltivery of o
thingy has paid the money or delivered the thing
accordinglygas

{14) that-—a A person acting In a public office was
regularly appointed to it#g

{15) that-oféieied Qfficial duty has been regularly
performedsa

{16) that——a A court or judger acting as suchr whether
in this state or any other state or countryy wWas acting in
the lawful exarcise of its or his jurisdictionts

{1T7) that--a A judicial recorde when not conclusives
does stild) correctly determine or set forth the rights of
thz partiessa

{18) that—a¥t All matters within an issue were laid

before the jury and passed upon by theme andy in 1like:

mannery ehat all matters within a subsission to arbitration
were laid before the arbitrators and passed upon by themta
(19) thot——privaete Private transactions have been fair
and regularey
{20) thoe—tehe [he ordinary course of business has been
followades

{21) that—a A promissory note or bill of exchange was
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given or endorsed for a sufficient considerationys

{22) +hat-an AD endorsement of a negotiable promissory
notz2 or bDill of exchange was made at the time and place of
making the note or billyg

(23) that-a A Writing is truly datedta

{2%) ®hat—a A letter duly divrected and mailed was
received in the regular course of the mailsg

{25) lhere_ jis an identity of persons frem mhep therc is
ap identity of mamed DONRSe

(26) tihet--~a 3 person not heard from in 7 years is
dead¥s

{27} that-secquiescenee Acquiescence followed from a
belief that the thing acquiesced in was conformable to the
right or fFactee

{28) thek-things Ihings have happened according to the
ordinary course of nature and the ordinary habits of lifeys

(29) thae—peroons Pegsons acting as partners have
entered inte g contract of partnershiptas

(30) thet-—-a A man and a woman daporting themsSelves as
husband and wife have entered intoe a lawful contract of
|ars iageta

{31) thet-a A child born in lawful wedlocks there being
no divorce from bed and boards Is legitimateg,

{32) that-—-a A thing once proved to exist continues as

long as is usual with things of that naturete

12
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(33) thet-the Ibe law has bheen obeyedia

13 y—-thot—o—doctumant-or—writmg-—more-than—38-yeoars—old
T genginey—when——the—-sawe—hos—been-since—generaidy—acted
Hpon -a3——gentine——by—personi—having-——on-—rnterest—in——the
qtiestion——and-irta—ecustody-has-been—satiafoctority-expiaineds

€35){34) thet—a A printad and published book purporting
to be printed or published by publtic authority was so
printea or publishedse

4364433} thet—-a A printed and published book purporting
to tantain reports of cases adjudged in the tribunals of the
state or countyry where the book s published contains
correct reports of such casesta

+33¥L16) thet-e A trustee ar other person whose duty it
was to convey real property to a particular person hss
actually conveyed to himve wWhen—aveh Thia presumption
applies when it is necessary to perfect the title of such
person or his successor in interesits

£385{37) the dheg__there bas_bean unintervupted usa by
the public of lond for a burial ground for 5 yearsy with the
consent of the owner and without a reservation of his
rightsy +e9-presuompirve—evidenee—of-hiv—intention he_intended
to dedicate it to the public for that purposegs

+393(38) that-—there TIhere was a guod and sufficient
consideration for a written contract."™

Section L3s Scction 26-1-60T, MCA, is amended to gead:
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"26~1~60T7. When writings of a decedent prima facie
evidences. The entries and other writings of a decedenty made
at or near the time of the transaction and shen the decedent
nas in a position to know the facts stated thereiny may—be
read-as are prima facie evidence of the facts stated
taereins in the following casess

(L) when the writing. gr entry was made against the
interest of the person making it;

{2) when it was made in a professional capacity and in
the ordinary course of prafessional conducts:

{3) 4hen it wes made in the performance of a duty
specially enjoined Ly JTaw.™

Section 14. Section 2¢-1-622y MCay is amended to read:

n26-1-622. Jfficial reports and records made pursuant
to federal law prima fFacie evidence. An official written
report or rncorss orF auly certified copy ther2cfs that a
person is gead or alivae: wissingsi m®missing in actionv}i
intarned in 2 neutral couniryvi or beleajuereds besiegeds or
captured by an encay eor—iti—deag-er—-ts—ediver mnade by any
officer or amployze of the United States authoerized ULy the
aet—-referred——to--in-——26—1—62+—ear——by-eay-other law of the
Uniced itates to make samey shall be received in any courty
sfficey or octier place in this state as prima facie evidence
tnat  such vcerson is gead or gljve: missingyi missing in

actions; interned in a psutral  <ountryyy or belecagueredsy

—14—
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besiegeds or cavtured by an enemy or-ts-dead-er-is—mtivey as
the case mnay bhe.®

Section 15« Section ¢6-1-623, MCAy is asended to read:

"26-1-623. fPresumption of gsutheuticity of findinge
reporty or recordse For the purposes of 26-i-6&t———ond
26-1-622+ any findings r2ports or record or duly certified
copy thereof purporting to have bheen signed by such an
officer or employee of the United States as is descrived in
soid-seckiona that sectign shall priwa facie be deemed to
have been signed and issued by such an officer or eaployee
pPusrsuint to laws and the person signing sase shall prima
Facie be deemed to have acted within the scope of his
authority. If a copy purports to have been certified by a
person authorized by 1aw to certify the sames such certified
copy shall be prima facie evidence of his authority so to
certifya."

Section 18+ Szction 26-1-805y YCAy §i5 amended to read:

"26~1-805« Dcctor-patient privilege. = Except  as

ided i Rul 35 Mont Rul f Civil p 3
ticensed physician or surgeon cannots without Lhe consant of
his patients be examined in a civil action as to any
information acquired in oattending the patient which was
necessary to enable hin to prescribe or act For the
patient.®

Section 17. 3ection 26-2-104e MCAy is amended to reaa:
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"26-2-104, Disvbedience — how punished. Disobedience
to a subpoena aor a refusal to be sworn or to answer as a
witness or to subscribe an affidavit or depositions when
requireds may be punished as a contempt by the court or
eff+eer issuing the subpoena or requiring the witness to be
so sworng Lo SO answers Or to SO subscribe; and if  the
witness be a partye his complaint or answer may be stricken
out."

Section 18. Section 26-2-302y MCAy is amended to read:

"26~2-3024 Witness required to answer questions. A
witness must aaswer questions Jlegal and pertinent to the
matter in issue though his answer may establish 2 claim
against himselfs but he need not give an answer which will
have a tendency to subject him to punishment for a felonys
nor need he give an answer which will have a direct tendency
to degrade his character untess it be to the very fact in
issue or to a fact from which the fact in issue would be
presumneds Sut——o—witnésy-must-answer—as—to-the—fact-of—hia
previous-senvietion—for—feltonys®

Section 19. Section 26-2-404, MCAs is amended to read:

"26-2-404. Affidavit of arrested Witness -
exoneration of arresting officere (1) An officer is not
liable to—the-perty for making the arrest in ignorance of
the facts creating the exoneration but is liable for any

subsequent detention of the perty witness if such party

-16~
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elain witness clajms the exemption and weke gpakes an
affidavit stating that:

{a) he has been served with a subpoena to attend as a
witness before a courty officery or other persony specifying
the sames the place of attendances and the action or
proceeding in which the subpoena was issuedq;

{b} he has not thus been served by his own procurement
with the intention of avoiding arrest; and

(c} he is at the time geing to the place of
attendancey returning therefromy or remaining there in
obedience to the subpoenas

(2) The affidavit may be taken by the officer and
exonerates him ;rou liability for discharging the witness
when arrested.™

MNEW SECYIQNs Section 20« Repealers Sections 26-1-107»
26-1-108, and 26-1-621, MCAs+ are repealed.

~End—

-17-



48th LegisTature

@ = W AW oN e

-]

10
1
12
13
14
15
16
17
18
19
20
21
z2
23
24

25

LC 0522701

BILL NO-

ENTRODUCED BY

B8Y REQUEST OF THE MONTANA SUPRE CDURI

MONTANA SUPREME COURT COMMISSION O THE RULES OF EVIDENCE

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO EYIDENCE] AMENOING SECTIONS
26-1-10dy 26-1-102y 26~1-201 THROUGH 26-1-203¢ 26—1-302,
26~1-303y 26—1~401ly 2&6-1-402¢ 26—~1-501s 26-1-601y 26-1-602,
26+1-60Ty 2&+1~622¢ 26~1-623¢ 26—1-805¢ 26-2-104y Z26~-2-3024
ANG 25~2-%U#%e MCA; REPEALING SECTIONS 26-1-10T7s 26~1-108y

AND 26—=1-0621y MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:
Section ls Section 26~1-101y H(CAy i5 amended to reads

"26-1~101e General definitions. 1) Fhe =Direct
exapination® _is the first exawnination of a witness bdby—the

‘party-preducing-him-is—denaninated—the—Sdiract—exnninationdy

on. .2 particular amattears “Cross  examination® _is  the
examindtion of the——aame 3 witness upen—the—same-matter—by
the—adverse DY & partyy-the-"eress-exaninetion®s—Fhe—direct
exanination-—aust—be-completed-before-the-creoss—exonination
hagins-onioss—4he-court-otherwise-~diveces gtiner than the
direct exaginers .

{2) =dudiciat---evidence® “Eyjidence™ is the w®meansy
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sanetianed—by—tawr of ascertaining In a judicial proceeding
the truth respecting a question of facts jncluding but not
Limited 3 (1 t i iti nysical obj

other thiogs grasented to the seqses.

(3) A Mgading guestion® is a questlion which suggests
to the witness the answer which the examining party desires
#o——deneninsted- e - Slesding——questiont——or-~—Ssuguestive
queationty—n——a--direct—enaninstion-teading-questions—are
not-ottowedy—encept—in-the~sound--diseretion-—of —the—court .
uader——special-—circiastoncesr-—making-—it——appear-——that—the
ntereses—of-justicd-redurire—it,.

{4} T"Proof*™ is the-——effect-——of-——evidencey the
establishment of a fact by evidence.

{(5) A "ditness* is a person whose declaration under
oath is received as evidence for any purposey whather sucﬁ
declaration be made on oral exasinatlon or by deposition or
affidevite®

Section 2. Section 26~i-102y MCAs is amended to reads

"26~1-102. ODefinitions —_— kinds of evidencoa
(1)} (a) "Conclusive evidence® er-Sunanawershie-evidence® js
that which the law ddes not permit to be contradicted. Fer
exanpley-—the-record-of-a—eourt—ef—conpetent——jurisdiceion
eamnet—be-contradicted-by-che—parties—to—its

(b} No evidence is by law wade concliusive eor

umanswerebde unless 50 declared by this-code iggjg;g.
THIRD READING
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(2) =Lumulative evidence® is  additional evidence of
the sase character to the same point.
A differant character $o the same points

t3¥443 “Direct evidence® is that which proves the a
faﬁt n——dispute-—direeriyy without an inference or
presumptiony and which in itselfy, if truey conetusively
establishes that fact. mh—-&f—mm——iw—mwe
evidanee® is that ehich tends to establish the a fact #n
!H'sgute by proving another and whiche though trues does not
of Itself conclusively establish that fact but affords an
inference or presumption of its existences For——exampisy—e
wheness——proves——an——ndeission——of-—the—perty—to-the-fect—in
diaputey—Fhisprovesr—o-foct-fromwhich—the—fact-in—dispute
+a-inferreds

toy—indirect—evidence—io-af-two-iindse

tiy-——inferencest—end

tH)-presemptionse

#1461 "Prima facie evidence® is that which suffices
for-—the—proef—of proyes a particular fact until contradicted
and overcome by oth-ér evidance. For-esampler-the—certificnee
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tut-it-may—afterwnrd-be—rejected-opon-proof-that-there-is-no
sHeh-recordy™

Section 3. Section 26~1-201y MCAy is amended to read:

"_26*1-201. Questions of lawe A3+ Except as orovided in
Article 1. sectijon Is of the Mootana constitutions ail
yuestions of lawy Inchuding the admissibility of testimonys
the facts preliminary to such admissions the construction of
statutas and other writingss and other rules of evidencey
ore—to RSt be decided by the courtav—end-ali-diseuasions—of
Tow-addeesacd—to—tte—iihonever—the-knowi edge—of-the—court-isy
by this-—codey--wade——avideace—of—o-focty—the—court—is—to
dectore—such—inowl edge—to—the—juryr-which-is-bound-to pt
ey

Section 4. Section 26-1-202y MCA+ 5 awmended to read:

"26~)~-202,. Questions of facts #*PF I1f a trial is oy
Jurys all questions of facty-where—the—trdot—is—by—juryr
other than those mentioned in 256~1-201 eavre—=te MUSL be
decided by the jﬁrr: and all evidence thereon #e~4¢e puit be

addressed to thame except when as otherwise provided by this
all _svidence theredn must ba addressed to the Lrinl courts
shich shall decide such Questions® ‘
Section 5. Section &1—203- MCAs is amended to read:
*26~1-203. Who to  judge affect or W value of
evidence. The jury, subject to the control of the courts +n
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the—eases-apecified-in-this—ecodey is the judge of the effect
or and valtue of evidence addressed to its except when the
evidence is declared to be conclusive. Ingﬁ_;nu;:__is,,thg
Judge of the effect and value of evidence addrassed Lo jt.™

Section Ge Section 26-1-302y MCAy is amended to read:

®26~1-302. Witness presumed to speak the truth _— how
presypption rebutted. A witness is presumed to speak the
truthe This-presunptiony-howevervy—aay——he-~repeifad-—ihy—ehe
mamrer—in-—whith—ae——testifiresy—by—the—echarscter—of-his
test inonyr—by-—evidenea——affeeting—his-—motives——or-——his
ehafee!cf—é—fOf—-—tfuthv-——henest1v--of—¥integrityv—-or—-by
contradictory-evideneey—ond—the The jury nn_iha;snu:&_ln_the
ahsence of 5 jury is the exclusive judge of his credibility.
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Section 7. Section 26—1-303y MCAy 5 amended to read:

*26—-1-303. Instructions %0 jury on how to evaluate
evidences The jury is to be instructed by the court on all
proper occasions ghat: '

(1) ¢hot their power of judging eof the affect of
evidence Is not arbitrary but to be exercised with Jlegal
discretion and in subordinetion to the rules of evidence;

(2) é&hat they are not bound to declide in conforaity
with the declarations of any number of witnesses which do
not produce conviction In thair windss against a less number
or against a preasumption or other evidence satisfying their
wminds;

{(3) ehat a witness false in one part of his testimony
is to be distrusted in others;

{4} 4+hat the testimony of an—eccomplies g _person
leyaldly accountabie for the acks of the acgusgd ought to be

" viewed with distrusty-—end-—the—evidence—eof--the--ored

-6=



B~ O W s NN e

o

i0
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0522701

adni sei-ons- of-s-porty~witir-voubion;

+5)—that—evidente—in—to-be-estinated-not-onty—by-—ita
own-—inkrinsie~—weitght—but——olso~—seceerding-to-the—evidence
whith—it—io—in-the—poner-af—ane-side—to-produce—and-—of——the
obher—to—tontradicti~and-therefere

463L5) +hat if weaker and less satisfactory evidence
is offered when and it appears that it _Is within_ the power
of _the party . to offer stronger and more satisfactory wes
within-the-power—of-the-parey axidances the evidence offered
should be viewed with distrust.®

Section 8. Section 26~1-401y MCAy is amended to rsad:

*26-1-401le« Whe has the burdea of producing evidenca.
The party-hotding-the—offirraative—of-the-iasve—-mrst—produce
the-—ayidente—to—prove-itr-thereforevr-the jpjtial burden of
proof-iies producing evidence ax o 2 pacticular fact is on
the party who would be defeated if no evidence were given on
either side. Ihereaftere the burdss of producing evidence iy
on. the party who would suffer a filadihg against him in the
absence .of further avidence.*

Section 9. Section 26-1-402y MCAe iS amended to reag:

H26~1-402. Who has +the burden of persuasion. Eesch
Except as otherwise provided by laws 8 party swst-preve—iis

ewn-~affirnetive—uattedetéonmv-Evidenteneed-not-be~given—in

suppert-of-a-negetive-sitegatbony—eiitept-when—soech-—negative

- aVregetion-—is—an——essentighr—pari-—of-the—statenent—of-the
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+ight-ar—titie—on—which-the-couse-of-action-is-foundedy—nor
eveaf——in——=suyeh-—case--when-tha-allegetion—is—-o—deniol-of—the
etstence-of-a-documenty—-the—tustody—of-—which~peltongs—to—the

Section 10« Section Z26-1-501y MCAs i5 amended to read:

*25-1-%01. Inference defined. An Tinference™ is a
deduction which the reasen—eof-the~jury-makes trier of faqt
nax_iakg from the fecty-provedy—without-an-express—direction
of—the—iaw-to-ther-effeet avideace.”

Section 11. Section 26~1-601y MCAy is amended to read:

"26-1-601. Gomplete—-—-3at List of conclusive
presumptions. The following presumptions and—po-others are
deemad conclusive:

Hiy—eanaticious ond-guitty-intenty—frou—the-deHberate
comrbyaion-of-on—untenful—sct—For—the—purpese——af—injoring
anothery

tEy-~the—iruth—of—the-facts-vrecitedy-fromthe—recitad
Fno—written-instrusent-between~tha-perties-thereto—or—their
succesvore-in—interest—hy—e-subsequent-titiep-bot—this—rate
does—not—apply—te—the—recienli—of—a—considurationt '

3l the truth of a deciacations acte or cmission of
a.partys as against that party ip any litigation arising out
of such declaratione acts or omissions whenever e—perty he

-8
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hase by his—own sych declarationsy acty or omissions
intentionally ond-—dediberately laed another to belleve a
particular thing true and to act upon such beliefy—he-conmot
mﬂ*mmmmm‘ ¥ # & ——ytty-—-0r
omission-be—parnitted-to~Fotsify—it;]

44321 that a tenant -is not permnitted to deny the
title of his landiord at the time of the commencement of the
retation;

+5y+—che—-iassde~of—a-wife-cohabiting--wirth-—-her-—husbend
who—r—iz——not——irtpotent——Fs—indisputably—presuned-——to—be
reghtinotes

+6313}) the judgment or aorder of 2 courte when ghich. i
declared by &his-eode stgtyte to be conclusivet——buwt——such
jJodquent—-or—drder—-pust—pe—atiegid-rn—the-pleadings—i f-there
be—an—oppoftuait1—to—do~soff+f—thefa-bc~ne-sueh-oppereunityv
the—judganent -or—order—may-he—used-as—-evidence;

+#3¥(4) any other presumption which, by statutes is
expressly made conclusivea.®

Section 12. Section 26~1-602y MCAs Is amended to read:

"26-1~602. Befinition——ond——erunplea-——of——diapubablte
Lisputable presuaptionse Al 6ther presumptions are
awkisfactory-——if——uneontrodicteds——Fhey—are—denonrnated
rdisputable presumptions® and may be controverted by other
evidence. The following are of that kin&:

(1) thet-a A person Is innocent of crige Or wronGta

-9-
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{2) that—en An unlawful act was done with an unlawful
intentta

{3} <«hot—-a A person intends the ordinary consequence
of his voluntary actes

{(4) thav--e A person takes ordinary care of his own
concernsys

{5) ‘that—evidence Evidence willfully suppressed would
be adverse if producedea

(6] ther—nigher More satisfactory evidence would be
adverse from-inferiorv—being-preducedy jf weaker apd less

tisfact id is off N i it i ithin ti

of the party to. offer gore satisfactory gvidepcea

(7} ehot-noney Noney paid by one to another was due #e
the latterd,

{(8) 4hadk—a A thing delivered by one to another
belonged to the lattersy

{9) tehet—oan hen _the instrugent evideocing an
abligation has bheen delivered wp to the debtors  the
gbligation has been paides

{10) that—-Former Prior rent or installments have been
paid when a receipt for ¥steer later reot or installsents is
producedys

(11) +hee-things 1hings which a person possesses are
owned by himta

{12) that-——8 A person is the owner of property fros

-10—
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eweretsing if _he exercijses acts of ownership over it or from
therg is common reputation of his ownershipts

{13) theat-w A person in possession of an order on
himself for the paymsent of moneyv-on gr the delivery of a
thingy has paid the money or delivered the thing
accordinglyta

{14) ¢thet~~a A person acting in a public office was
regularly appointed to itgs '

(15) that-eofficie¥ Qffjcial duty has been regularly
performedta

{16) that--s A court or judgey acting as suchs whether
in this state or any other state or countryes was acting in
the lawful exercise of its or his juwisdictiaongs

{17) that-~a A judicial recordes when not conclusives
does still correctly determine or set forth the rights of
the partiess,

{18) that<—ait All wmatters within an issue were laid
before the jury and passed upon by thems andy in 1ike
mamers that a1l matters within 3 submission to arbitration
were Yaid before the arbitrators and passed upon by themps

{19) thae-—privete Private transatiihns have been fair
and regﬁlarfg

{20) ehat-the Ihe ordinary course of Business has been
Ffollowads,s

(21) what-<a A proaissory note or bill of exchange was

-fle
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given or endorsed for a sufficient considerationty

(22) that-an AD endorsement of a negotiable promissory
note or DI1] of exchange was made at the time and place of
making the note or bille,

{23) that-n A writing is truly datedg.

{24%4) #hae—s 4 letter duly directed and mailed was
received in the regular course of the mailts

(25) Ihere s ap identity of persons from whep there is
an identity of named DONESe

{26) ¢ihat-—~a A person not heard from in 7 years is
dead#s

{27) thae-aequierneense Acquiescence followed from a
pelief that the thing acquiesced in was conformable to tﬁe
right or factss

{28} thet—things Things have happened according to the
ordinary <ourse of nature and the ordinary habits of lifeps

(29) thar—persons Porsons acting as partners have
entered into g contract of partnershipta

{30) ¢hat—a A man and a woman daporting theaselves as
husband and wife have entered jinte a lawful contract of
mary iageds

{31) that-a A child born in lawful wedlocks there being
no divorce from bed and boardy is legitimatera

{32) thet--a A thing once proved to exist continues as

long ax is usual with things of that naturepe
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(33) that-the The 1aw has been obeyedys

£+34)-thot-e—document-or-writing-more-than—-38—yreara——old
a-—genviney—when——the--sare—has—been-since—generally-acted
upen—as——gendine—by--persens—having--an——interest—n——the
fquestion——and-its-custedy-hos-been—satiafactority-explained;

+353(34) ehet-e A printed and published book purporting
to be printed or published by public eauthority was so
printed of publishedts

1363435]) emnet—8 A printed and pudlished book purporting
to contain reports of cases adjudged in the tribunals of the
state or country where the book s published contains
correct reports of such casesta

43F30348) ehat-a A trustee or other person whose duty it
was to convey real property to a particular person has
actually conveyed to hiava when—seeh This presunption
applies whep it Is necessary to perfect the ¢title of such
persoh or his succesSor in interesces

+383{31)} ¢the 4dbeqg there bhas heen uninterrupted use by
tha public of land for a burial ground for 5 yearsy With the
consent of ths owner and without a reservation of his
rightsy +#9—presumptive-—evidence—of-his—iatention he jotended
tb dedicate it to the public for that purposeds

+353{38) that-—there Ihere was 3 good and sufficient
consideration for a written contract."

Section 13- Section 26-1-60Ts MCAy is amonded to read:
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"26-1-60T7, when writings of a decedent prima facie
evidences The antries and other writings of a decedents sade
at or near the time of the transaction and yhen the decedent
Mis in a position to know the facts stated thereins msy-be
read-e9 agfe prima facie evidence of the facts stated
tirereins in the following cases:

{1} when the writing or entry was ®ade against the
interest of the person making it;

(2) when it was made in a professional capacity and in
the ordinary course of professional corduct;

(3) ahen it was made in the performance of a duty
specially enjoined by lawe™

Seccion 1l4. Section 26-1-622¢ MCAr i5 amended to read:

"26-1-6224 official reports and records made pursuant
to federal law prima facie evidencte. An official written
report or reocorce or duly certified copy therzofs that a
person is dead or aliwe; @issingsi missing in actionvy
interned in a neutral countrysi or beleaguereds besiegedy or
captured by an enemy or-is-desd-or-tw-etives made DY any
officer or employ=e of the United Stataes authorized by ere
act--referred-—to——in—-—2é—i-b2i——or--by-ony-other law of the
Uniced States to make sawes shall be received in any courty
ofFicey or ciher pluce in this state as prima facie evidence
tnat  such person is geod oy 3livei missingy; missing in

Actiony; intorned in A peutral countryyi or  beleaguereds

—1d=
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besiegedy or captured by an enemy er-is—desd—or-is-atives as
the case may be.%

Section 15« Section 26-1-623¢ MCAs is amended to read:

"256-1-623, Presumption of authenticity  of findingy
reporty of record. For the purposes of 26~i-gEi-———and
26~1-622y any findings raports or record or duly certified
copy thereof purporting to have been signed by such an
officer or smployee of the United States as is descrivced in
s@id-sectiona Ihat section shall prima facie be deemed to
have been sighed and issued by such an officer or employee
pursuant to laws and the person signing sase shall prima
facie be deemad to have. acted within the scopa of his
authority. If a copy purports to have been certijfied by a
person avthorized by law to certify the sames such certiflied
copy shall be prin; facie evidence of his authority so to
certify."

Section 1l6a Saction 26-1-805y MCAy is amended to read:

"26~1-805. Ooctor—-patient privileges % Except a5

ided | R 1 354 2l £ Civil y
licensed physician or. surgeon cannoty withoot the consent of
his patlgntq be examined in a- civid action: as to any
info[matinn: acquired in attending  the patient which was
necessary to emable hin to prescribe. oe act for  the
patient«"

Section:1Ts Section. 26-i-104y 4CAy §s awended: to read:
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"26-2-104. Disobedience - how punished. Discbedience
t0 2 subpoena or a réfusal to be SWOrn or to answer as a
witness or +to subscribe an affidavit or depositions when
requiredy may be punished as a contempt by the court er
effieer issuing the subpoena or requiring the witness to be
5Q sworns 10 5S¢ answers Qr to S50 subscribegs and if  the
witness be a partys his complaint or answer may be stricken
out.™

Section 18. Section 26—2-302, MCAy is amended to read:

"26-2-302« Witness required to answer questions. A
witness must answer questions Jegal and pertinent to the
matter In issue though his answer may establish a claim
against himselfy but he need not give an answer which will
have a tendency to subject him to punishment far a felonys
nor need he give an answer which will have a direct tendency
to degrade his character unless it be to the very fact in
issue or to a fact from which the fact in issuve would be
presumed, But-—e-witness-must—answer—os—to—the—fect—of-his
previsys—eonvietion-for—fotonys®

Section 19« Section 26~2-404y MCAy is amended to read:

"26-2~404, Affidavit of arrested witness e
exoneration of arresting officere (1) An officer is not
liable to-the-party for making the arrest in’ ignorance of
the facts creating the exoneration byt is-liable: for: any

subsequent. detention of the perty uitneas if such party
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elsim witness claims the exemption and wseoke gakes an
affidavit stating that:

{a)} he has been served with a subpoena to attend as a
witness before a courte officers or other persony specifying
the sames the place of attendancey and the action or
proceeding in which the subpoena was issued;

{b} he has not thus been served by his own procurement
with the intention of avoiding arrest; and

(c) he is at the time going to the place of
attendancey returning therefromes or resmaining there in
obedience to the subpoenas

{2) The affidavit may be taken by the officer and
exonerates him }ro- 1iability for discharging the witness
when arrestedes™

NEM _SECTIONe Section 20 Repealere. Sections 26~1-107»
26-1-1084 and 26-1-621, MCAy are repealed.

~End-
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HOUSE BILL NO. 355
INTRODUCED BY SANDSy RAMIREZ, ADDYy SPAETHs YARDLEY
8Y REQUEST OF THE MONTANA SUPREME COURT AND THE

MOUNTANA SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE

A BILL FOR AN ACT ENTITLED: *AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO EVIDENCE; AMENDING SECTIONS
26-1~101y 26-i-102y 26~1-201 THROUGH 26-1-203y 26~1-3024
26=1-303%y 26-1-401y 26-1-402y 25-1-501y 26~1~601y 26-~1-602,
26-1-60Te+ 26-1-622y 26~1-623y 26~1-805¢ 26-2-10%e 26—2-302,
AND 26-2-404y MCA; REPEALING SECTIONS 26-1-10T¢ 26-1-108,

AND 26-1-6Z21y MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section la Section 26-1-101y MCA, 1s amended to raad:
"Z26-1-101s General definitionss 1) e ®"hirect

examination® s the first examination of a witness by-the

party-oroductng-hia-ts-denominated-the-"direct~exanination®y

@0..a.._particular. _matters fMCross.._exapipatiop® __Is  the

examination of the-—same 3 witness upan-the-same-matter-by

the—ndverse Ly g partyy-the—Seross-exanirastionSv—Fhe-—direet
examination~-~must--be-compieted-hefore~the-crosa—exanknatton
begins-untess—the-court-otherwise--directs gather _thag _ibe

direct _gxamlosre
(2} =Judietot--—evidence® Spyidencem is the meansy
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sanetisned-by~tawy of ascertaining in a judiclal proceeding
the truth respecting a question of factg lngluding hut _ngt
limited to witgess.testimonys writingss pbysical ghjeckss ar
athec thiogs peeseated. to the.ssnsas.

{3) A "lgading_guestion* (s _a question which suggests
to the witness the answer which the examining party desires
#e-~danoninated--a--~S}eading---questionS-——pp~~-Saygqgestive
YJuestion®e~-~-8n--a--direct-exanination—iecading—quessions-are
not-otionedy-except-in~the-sennd--diseretton—of-—the--coart
ander—-—specteat-~circamstances--naking—it——appedr——that--the
nterests-of-justice-require-tt.

{4#) "Proaf"® is the—effeet———o0f-—~—evideneery the
establishment of a fact by evidences

[5) A "witness®™ is a perscn whose declaration under
oath is received as evidence for any purposes whether such
declaration be made on oral examination or by depesition or
affidavite"

Section 2. Section 26-1-102y MCAy is amended to read:

®*26-1-102. Definitions - kinds of evidences
{1) {2) "Conclusive evidence™ er-"unanswerable-evidenee? |s
that which the law deoes not permit to be contradicteds For
exampley-the—recerd-of-a-—cogri-——of-—~competent——jortadiction
eannot-be~contradicend-by-the-parties—to-itvy

(b) No evidence is by law made conclusive oy

vhandwerabde unless so declared by this-code statute.
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(2) "Cumulative avidence™ is additional evidence of
the same character to the saie pointe.

13) _"Corrghorative eyvidence® is addiktlanal syldepnce_gf
4. differeat character to the same pointe

t97iA) ™Direct evidence™ is that which proves the a
fact in--dispote——diracedyy withour an inference or
presuaptiony and which in Iitself, if true, conclusively
establishes that facte For-exasmpler—if-the-faee-—in-~diapute
be-~an--agreentnty-the~evidence-of-a-witnesn-who-was-present
and=witnessed-the-making ~of-it-i5-direety

t41--$a3{5) SEndirect~--——syidencal *ciccusstantial
gyidence® Is that which tends to establish ¢he 3 fact +n
dispute by proving another and whichs though trues does not
of itself conclusively establish that fact but affords an
inference or presumption of its existence. Fer—-sxsmpley-~a
witness——proves--an-—adiisston--of--the-party-to-the-fuct-in
di spute v——Fhis-proves—e-fect~from-whteh-the-fact-{n——dispute
+s-infarvedsy

{8} -~Fndirect-evidenee-iy-of-two-kinds s

tEy-~infarencost-and

t#iy-presumptionse

+5¥L6) "Prima facie evidance™ s that which suffices
for-the-proaf-of proves a particular fact until contradicted
and overcome by other evidences Rer-sxanplevr—the-eeprificate

of-a~recerding-officar-+s-priva~Facie-ovidonce-of~a~-reoordy
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but-it-may-afterward-be-rejected-upon-proof-that-there~+s-ne
such-records™

Section 3. Section 26-1-201y MCAy is amended to read:

m26-1-201« Questions of Jaws A Except as provided in
Article ITs section.Z. _of .the. Mootana coostitutloos .. all
questions of lawy including the admissibility of testimonys
the facts preliminary to such admissiony the construction of
statutes and other writingssy and other rules of evidences
are—te NUst be decided by the courtav-and-ali-diseussions-of
aw-addressed-ro-ttv-Hhenever-the—knowledge-of-the—eourt-tay
by~-this--eodey—~nade~—evidence——of-~a-fackv-the-court-+a-¢o
dectare-sueh—hnowiedge-to-the—juryy-which—is-betind-to-acecept
m'

Section 4. Section 26-~1-202¢ MCAsy is amended to read:

no5-1=202. Questions of facte #%+ If a3 trjal_js by
Jucys_all questions of factv-where—the-—triat-—ts-—by--Jaryy
other than those mentioned In 26-1-201 ere-—te Qust be
decided by the jurys and a}l evlidence thereon +e-to gust be
addressad to thems except whem 35 otherwise provided by thés
code law. If the.trial of a quegstign of fact is not by Jjurys
all._eyidence _thegaon sust be addressed.ta the trial cgurts
which_sball declide such guesiions®

Saction 5+ Section 26-1-203y MCA, is amended to read:

®26~1~203s Who to judge effect or aod value of

evidences The jurys subject to the control of the courts #n

—4- HB 3155
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the—cases—apecified-in-this-codey is the judge of the effect
or gand value of evidence addressed to ity except when the
evidence Is declared to be conclusives The _qourt is_ _the
dudge _ef_the affect and_value of evidence addressed to ita™

Section 6« Section 26-1-302y MCAs is amended to read:

"26-1-302« Witness presumed to speak the truth _-- how
presumptilon _rehutteds A witness is presumed to speak the
truth. ¥héa-preaumptieny-howevery-may--be-—repelted-—by-~the
manner-—in——which-—he-——testifiesy——hy——the——character-of-his
testimonyy--by-—evidence-«affecting-—-his“~motéves——-or-=--hés
eharactepr~—~for=-«—trathy-——-honestyy-—-—or--inteqricyy——or--by
contradictory-evideneer-and-the Ihe jury gr _ihe caurt o the
ahsepnce of.a _Jjury is the exclusive judge of his credibilitys
This_presumption may be controverted and overcome by _apy
matter_that has a tendency to disprove the truthfulness of . a
mitpess? testimonyi.such matters ioclude but are pot.limlted
ol

{l)y__the . demeaoor _or _maonac. of the _witness _wbile
testifyings

(23 _the charscter of the witpess® testimony:

L3)__bias of .the _witness . for _or_ _against__apy .party
inyolved_lo.the caseg

L4} ipnterest..Qf _the. . witoess _in__the gutcome of the
litigation or other motive to testify falsely:

153 _the witnesaZ_.character..for _truthe honestys _or

-5 HB 355
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lotegritys

16) _the _exteot _of _ the _ witness® capacity _aod
oppoctunity Lo _perceiye__or__capacity _to _recollect or  to
communicate any.matier about which he testifiess:

{I1)__ioconsistent statements of the witoessi

48)_.an_admisslon _of untruthfulness by the witnesss

42)__other ___eyidence __contradicting. . the . witgess?
festimooya™

Section 7« Section 26-1-303, MCAy is amended to read:

®26-1-303. Instructions to jury on how to evaluate
evidences The jury is to be instructed by the court on all
proper occasions that:

(1) ¢hat their power of judging eof the effect of
evidence is not arbitrary but to be exercised with 1legal
discretion and in subordination to the rules of evidencei

(2} +that they are not bound tec decide In conformity
with the declarations of any number of witnesses which do
not produce conviction in their mindsy against a less number
or aqainst a presumption ot other evidence satisfying their
minds;

£3) +hat a witness false in one part of his testimony
is to be distrusted in othersy

{4) that the testimony of an--aseempi+ee 3 _person
legally_accounrable for the acts of the accused ought to be

viewed wlth distrusty—~and«-the——pyidence~-of--phe--oral

&~ HB 355
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admissions—of-a-party-whth~eaution;

t5F—~thet-evidence~ s~ ta-be—estimated-not~onty-~by——+ts
own=-intrinsvc-~weight-~but--sdse—~uceording-to-the-evidence
whiehtt-is-in-the~poawer-of -one-side—to-praduce~and-—of-—the
other-to-coantradicttrand-shersfare

6143l ¢ehet If weaker and less satisfactory evidence
is offered whea gpd it appears that lt_is_withlo_ . the pomec
Af.the__pacty. to_ gffar stronger and mare satisfactory wea
wi-thrin—the-pawer—af~the-party gvidgacas the evidence offered
should be viewed with distruste"

Section 8« Section 26~1-40ls MCAy is amended to read:

®"26-1-401la Who has the burden of producing evidences
The party-holding-the~affirmative—of-the-+assse—nust--produee
the-—evidence~—to~prave~itt-thareforay-the laitlial burden of
proof-tes producing exidence as. to d.pacticuylac factis on
the party who would be defeated if no evidence were given on
either sidee Thereafiscs the burdsn of producing eyldence [s
90_.the. _party who wauld.suffer.a-findlog agaiast.bim in-the
ahsence of further_eyidences®

Section 9« Section 26-1-402+ MCAy is amended to read:

=26~1~402« Who has the burden of persuasion. Each
Except_as gthorwise provided Dy laws.a party wust-preve——hisy
own——sffirantive——eaitegationsv—Evidance-need-not-be-ghven—in
asuppart—of-a-neqative-attegationy-excapt-when—such--nagative

attegation——tfs--sp--assentiatl~-part--of-the-stetesemt—of-the
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right-or-titie-on-which-the-canse-of-action-+s-foundedy——nor
even-~-in--such—-¢aye——when-the-atiegation-+ta-a-deniet-of-the
existence-of-a-documenty-the-custody-ef-which-belongs—to-the
eppostte-parey has the burden. of persuasion as te eagh _falt
the. pxistence  or.ponexistencs af which is_essential Lo the
clalm_for_celisf.pr . defapse. pe_ls.asserting.™

Section 10. Section 26-1-501y MCAs IS amended to read:

m26-1-501le Inference definede AN “inference® is a
deduction which the reason-of-the-jury-meakes frigr_of fact
@Gay_make from the fects-provedy-withest—an-expreas-direction
of-the-tan-to-thakt-effect gyjdance.*

Section 1ll. Section 26~1-601y MCAs is amended to read:

"26~1~601. Gomprete~-~--}iat List of conclusive
aresumptionss The following presumptions amd-no—others are
deaemed conclusive:

tEy-—a-maticions—and-guilty—intenty-Ffremn-the-detiberate
conniasston-of~an-untowfui~act~for-the-—purpose~—of-—#ajnring
anotherd

t21~-the-~truth--of ~the~facty-recitedy-Ffrom—the-recieal
n-a-nritten-instrament-beewson—the-partiea-thereto-or-their
suceessors-tn-interest-by-a-subsequent-titier-but-chis-~rute
does-not-oppry~to-the-reeitoi-asf-a-considerationt

39413 _the trugh of 3 daclarations acte or omission of
a_parkys.as_againsi.tbat party Jo.aoy.litigatioo arising-oui
Rf. _such. declarations acte.or omissieas whenever a-parey ha
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hase by h¥s—-own such declarations acts or omissione
intentionally and--del}tberatedy led another +to believe a
particular thing true and to act upon such beliefy—he-cannet
in-any-itigntion-artsing-out-of-such-dectarattony-—acty--or
omisaton-bhe—permitted-to-Fatairfy-+e;

t4¥(2)__that a tenant is not permitted to deny the
title of his Tandlord at the time of the commencement of the
ralation;

€5y -=the-issae-af-a-wife~eohabiting-~with-~har--hushand
who--—fa~~~pnet-winpotent—-+3-—indisputebiy--presaned-—to--be
fegitimater

£64(3) the judgment or order of a courts when which_is
declared by this-code Statute to be conclusiveg~—but~—such
judament~--ar-srder-nuat-be-atteged-in-the-pleadinga-if-~there
be-an-opportanity-to-do—sot-+f-there-be-no-such—oppertunityy
the—judgment—or-order—-soy-be-used-aa-evidence;

+¥414}) any othar presumption whichy by statutee is
expressly made conclusive.®

Section 12« Section 26-1-602« MCA, s amended to read:

"26=1-602. Befinttton~——and-—-examples-~of--disnutable
Qispytable presumptionss AT} other presumptions are
satiarfactory———+f-——uneontradicesdu-—-Fhey-—are--deneminoted
“disputable presumptions™ and may be controverted by other
avidence« The following are of that kind:

(1) +hat-e A person is innocent of crime or wrongta
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(2) +hot-—en A unlawful act was done with an unlawful
intent4g

[(3) thet-a A person intends the ordinary consequence
of his voluntary actea

{4) that——a A person takes ordinary care of his own
concernstg

(5) thot-evidenee Exidgnce willfully suppressed would
be adverse If producedys

{6) that--higher More _satlsfactary evidence would be
adverse feem—inferiary—heing—preducedt if weaker and_ _less
satisfactory gyidepce ls offered and it is within the power
pf the party to offer more satlisfactory svideoceas

(7T) <that-money Money paid by one to another was due to
the latterea

(B) +thot-—-a A thing dalivered by one to another
belonged to the latterts

(9) thet---an dhen___the _instcument _ewidencCing _an
obligation has beep delivered ap to the debtory__.the
chlligutlon has been paidea

{10) that-—-forwmer Prior rent or installments have been

paid when a receipt for ¥atter later ront or installmepis is
producedsa

(11) ethat—thimgs Ihings which a person possesses are
owned by him$a

{12} that——a p person is the owner of property frem

-10- HB 355
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exerctadng Lf he _exercisgs acts of ownership over it or from
there. is common reputation of his owperships

(13) that-e A parson in possession of an order on
himself for the payment of moneyv-en Of the delivery of a
things has paid the money or detivared the thing
accordinglyta

(14} that--o 4 person acting in a public office was
regularly appointed to I1te,

(15) ehat-affietat QELICia) dJduty has been regularly
perforiadta

{16) that——a A court or judgey acting as suchs whether
in this state or any other state or countryy was acting in
the lawful exercise of its or his jurisdictionga

(LT) thet--~s A judicial recordy, when not conclusive,
does still correctly determine or sat forth the rights of
the partiesty

(18) that--ad#d A])l nmatters within an issue were laid
before the jury and passed upon by them: andy in 1like
mantters thet all matters within a submission to arbitration
ware laid before the arbitrators and passed upon by thems,

{19) thet--private Prixata transactions have been falr
and regularty

(20) that-the Iha ordinary course of business has been
followedea

{21) that--a A promissory note or bill of exchange was
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given or endorsed for a sufficiaent considerationty

{22} that-an Apg endorsement of a negotlable promissory
note or »il) of exchange was made at the time and place of
making the note or bilig,

(23) that~a A writing is truly dated#,

{(24) that-a A Jetter duly directed and wmailed was
received in the regular course of the mailsa

(25} Ihere_lis. an identity of persons frem when there is
an identity of namet papesa

(26) ehae~—a A person not heard from in T years is
deadty

{27) thst-acquiescenee Acqulescence followed from a
belief that the thing acquiesced in was conformable to the
right or factes

{23) that-things Jhings have happened according to the
ordinary course of nature and the ordinary habits of lifeta

(29) that--persons Parsons acting as partners have
entered into g contract of partnershipts

{30) thme-~a 4 man and a woman deporting themselves as
husband and wife have enteraed into a lawful contract of
marriagety

{31) thaet—a & child bhorn in lawful wedlocks there being
no divorce from bed and boards is legitimatety

(32) ¢hat--a A thing once proved to exist continues as

tong as is usual! with things of that naturega
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{33) thot—the Ihe law has bdeen obeyedip

t34y-that-a-doecunent-or-wrirting-nore—chon-30-years——otd
+s--genuiney—when-—the~-same—has-been-since-generalty-aeted
upon-as--gennine-—hy--persens--having——an—interest-—in-~the
question--gnd-ita-custedy-has-been-sntisfactoritiy-enplaineds

1354134} thet-a A printed and published book purporting
to be printed or published by public authority was so
printed or publishedey

£36313%) thet-a A printed and published book purporting
to contain reports of cases adjudged in the tribunals of the
state or country where the book is published contains
correct reports of such casesty

€3¥3{36) that-a A trustee or other person whose duty it
was to convey real property to a particutar person has
actually conveyed ¢to himys when—~sueh Ihis presumption
agplies _when Jt is necessary to perfect the title of such
person or his successor in interestts

t38+437) the Hhepn .thera has heen uninterrupted use by
the public of tand for a burial ground for 5 yearss with the
consent of the owner and without a reservatlion of his
rightsy +s-presumptive-evidenca-sf-his-intentien hg intended
to dedicate it to the public for that purposegs

¢395(3R) that~-there Therg was a good and suffjcient
consideration for a written contract."

Section 13. Section 26~1-607¢ MCAy is amended to read:
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"26-1-607« MWhen writings of a decadent prima facie
evidences The entries and other writings of a decedenty made
at or near the time of the transaction and ghen. the_decedent
was in a position to know the facts stated thereine may-be
read-a3 arpg prima facie avidence of the facts stated
thereine in the following cases:

{1) when the wrjting..gr entry was made against the
interest of the person making it;

{2) when it was made in a professional capacity and in
the ordinary course of professional conduct;

{(3) when It was made in the performance of a duty
specially enjoined by lawa"

Sectlon 14. Section 26-1-622¢ MCAs is amended to read:

"26-1~622« Official reports and records wade pursuant
tc feaceral law prima facle evidences An official written
report or records or duly certified copy thereofs that a
persan is gead..Qr..alixe; missingvi =issing in actionvi
interned in a neutral countryvj or beteaguereds besiegeds or
captured by an enemy er-ra-denad-or—-i+3—ativesr made by any
officer or emptoyee of the United States authorized by the
act~~referred--to--én--26~-1-62t--or--by-ony-other law of the
United States to make samey shall be received in any courty
offlices or other place in this state as prima facle evidence
that such person is dead _or allvel missingei missing in

actionyi interned in a neutral countryvi or beleaguered,
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besliegedy or captured by an enemy or-is—-dead-er—iz-altve,y as
the case may be,®

Section 15« Section 26-1-623s MCAy i5 amended to read:

*26-1-623. Presumption of authenticity of findinge
regorty Or recorde For the purposes of 26~i-f2%———and
26=1~622y any findingy reporte or record or duly certified
copy thereof purporting to have been signed by such an
officar or caployee of the United States as |s described in
saird-seevions that sectign shall prima facie be deemed to
haye been signed and issued by such an officer or employee
pursuant to laws and the person signing same shall prima
facie be deamed to have acted within the scope of his
authoritye If a copy purports to have hean <certified by 2
person authorized by law to certify the sames such certified
copy shall be prima facie evidence of his authority so to
certify«"

Section 16« Section 26—-1=-805, MCA, is amended to read?

*26-1~B05« Doctor-patient privilege. * Excgnt —_as
aroyvided. .in_ Rule _35.. Montana Bules of Ciwil Procedures a
licensed physician of surgeon cannets without the consent of
his patienty be examined in a civil action as to any
information acquired in attending the patient which was
necessary to enable him to prescribe or act for the
patiente™

Section 1T« Section 26~2-104y MCAs is amended to read:
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w26-2-104« Disobedience —— how punished. Disobedience
to a subpoena or a refusal to be sworn or to answer as a
witness or to subscribe an affidavit or depositiony when
requireds may he punished as a3 contempt by the court or
offiesr Issuing the subpoena or requiring the witness to be
Sp sworns to 50 _answers. QL. ko . 50 .  Subsccibes and If  the
witness be a partys his complaint or answer may be stricken
outa.™

Section l8«. Section 26-2-302, MCAy i5 amended to read:

*26-2-3032, HWIitness required to answer Qquestionse. A
witness must answer questions legal and pertinent to the
matter in issue though his answer may establish a <claim
against himself, but he need not give an answer which will
have a tendency to subject him to punishment for a felonys
nor need he give an answer which will have a direct tendency
to degrade his character unless it be to the very fact in
issue or to a fact from which the fact in issue would be
presumed. But—-—a-witne ss-must—answer-as—to-the-fact~of—his
previous—ecnviction~for-fotonys™

Section 19. Section 26-2-404y MCAy is amended to reaaq:d

=26-2-40D4. Affidavit of arrested witness -—
exonaration of arresting officers (1) An officer is not
liable to~the-party for making the arrest in lignorance of
the facts creating the exoneration but is liable for any

subsequent detention of the poerey unitpngss If such perey
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e¥a¥m yiktpess. claims the exemption and make pmakes an
affidavit stating that:

{a) he has been served with 3 subpoena to attend as a
witness before a courty officers or other personsy specifying
the sames the place of attendances and the action or
proceeding in which the subpoena was Jissued;

(b) he has not thus been servad by his own procuremsent
with the intention of avoiding arrest; and

{c} he is at the time going %to the place of
attendances returning therefroms or remaining there in
obedience to the subpoenas

(2) The affidavit may be taken by the officer and
exonerates him from liability for discharging the witness
when arrested<"

NEM_SELTIUN. Section 20. Repealer. Sections 26~1-10T,
26-1-108y and 26-~1-621¢ MCAs are repealeda

~End-
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