HOUSE BILL NO. 309

Introduced: 01/18/83

Referred to Committee on Labor & Employment Relations:
01/18/83
Hearing: 1/26/83
Report: 02/19/83, Do Pass, As Amended

2nd Reading: 02/22/83, Do Pass
3rd Reading: 02/23/82, Do Pass

Transmitted to Senate: 02/23/83

Referred to Committee on Labor & Employment Relations:
Hearing: 3/17/83
Report: 03/24/83: Be Concurred In, As Amended

2nd Reading: 03/26/83, Be Not Concurred In
2nd Reading: 03/26/83, Be Concurred In
3rd Reading: 03/28/82

Bill Killed
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INTRODUCED BY = W /|

BY REQUEST OF THE PERSONNEL AND LABOR RELATIONS

STUDY COMMISSION

A BILL FOR AN ACT ENTITLED: ™AN ACT TO ESTABLISH A UMNIFORM

GRIEVANCE PROCESS FOR STATE EmMPLOYEES: TO DISCONTINUE

EMPLOYEE GRIEVANCE APPEAL FUNCTIONS OF THE BOARD OF
PERSONNEL APPEALS FOR THE DEPARTMENTS OF HIGMWAYS AND FISHs
WILDLIFEy AND PARKS; TO DISCONTINUE THE MERIT SYSTEM
COUNCIL; AMENOING SECTION 87-1-%034 MCA: REPEALING SECTIONS
2-15-1006y 2-18~1U%7 2-18-1001 THROUGH 2-18-1003+ AND

aT-1-205y MCA; AND PROVIDING AN EFFECTIVE DATE.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAR

MEM_SECIION. Section 1. Policy statement. It is the
policy of this state to qgrant employees a grievance
procedure designed to secure certain basic procedural rights
as del ineated in [sections 1 through 6]e

NEM_SECIIONs Section 2. Definitions. For purposes of
[sectians 1 through &]: the following definitions apply:

{l) ™Employee®™ means any state employee who has been
employed for ¢ calendar months except:

(a) etected officials;

{b) personal staff members of elected offlcials
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exempted from the classification system under Z~18-~104;

(c) wmembers of boards and commissions appointed by the
governor or the Tegislature or by other state officials;

(d) officers or membars of the militiag

{e} agancy heads appointed by the governori;

(f} a pelicymaking executive branch employee in the
position of deputy directors deputy commissionery or
division administrator;

{g9) academic and professional administrative personnel
with individual contracts under the authority of the board
of reqgents of higher education;

{h) a policymaking employee of the judicial branch
designated as such by the chief jJustice of the MNontana
supreme court or a personal! law clerk of the judictal
branch;

(i) policymaking employees of the legislative branch
designated as such by the appropriate legislative coumittea
or members of the Immediate staffs of the majority and
minority leadership of the legislature; or

(i) acadamic and professional administrative personnel
who have entared into individual contracts with the state
school for the deaf and blind under the authority of the
state board of public education.

{2} ™"Grievable sub ject™ means an agency action

involving the termination, demotioney suspensions or layoff

!NMTRODUCED BILL
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for wmore than 40 working hours of an employeey or the
involuntary transfer of an employee to another geographical
locationy or retaliation taken against an employee for
participation in or filing a grievance under the procedures
of [sections 1 through 6]e

(3) “Grievance® means an employee complaint involving
a grievable subjecta

NEW_SECIIONs Section 3. Grievance procedures Every
agency employing an employee shall establishe at a minisume
rules consistent with the following provisions:

{1) Whenever practicals prior notice of at Jleast 5
days must beé given to each affected employee with regard to
an agency action on a grievable subject.

(2) Agency action on a grievable subject must ba
consistent with conteaporaneous written agency policye '

{3) A grievance may be filed anytime within 10 working
days of the gqrievable incidents. A grievance is considered
filed when It is reduced to writing by the employea and
presented to the employee's iamediate supervisor or other
rasponsible agqency officiale

{%) An employee who has filed 8 grievance 5 entitled
to a hearing under Title 2¢ chapter %y part 6. The hearing
examiner appointed by the agency must be a neutral partys.
The amployee must be given the opportunity on his own time

to examine relevant documentss present his views, and
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question witnesses on matters relating to a filed grievance.

{5} The decision of the hearing officer is advisory to
the chief ad-lnlstratlve_ cfficer of the employing state
agency who shall make the final decision on the grievance.

{6) The final decision must be in writing and must be
rasponsive to the Issues properly raised in the filed
griavance.

{7) The procedure for handling qgqrievances must be
designed so that a final decision is made no later than 90
days following the Filing of the grievancey except that this
time may be extended by mutual agreement of the agency and
the grievante

NEM SECTION. Section 4« Authority

administrative officer teo remedy a grievance -— remedy for

of chlef

procedural errors. The chliaf administrative officer of an
agancy mdy remedy a valid grievance In any reasonable
manner. In the case of procedural arrorsy the chief
administrative officer may reguire the act to be redone
following proper oprocedures ofy if the error was not
prejudicial to the qgrievanty the error may be disregarded
and no remedy glivene

NEM SECTIONe Section 5. Judicial review - court
costse (1) The rights guaranteed by [sections 1 through &)
may be enforced by suit in a district court of appfopriate

venuay and the declislion of the chief administrative officer

e~
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is reviewable under the provisions of Title 2+ chapter 4.
part Te

(2) The court may grant costs and attorney®’s fees to a
pravailing plaintiff.

NEM_SELTIION. Section 6. Grievance procedure and
neqotiated procedure Autually exclusive. Nothing in
{saections 1 through 6] limits the rights of exclusive
rapresentatives and employers under 39-31-310, excapt that
no grievance wmay be pursued under both {sections 1 through
€1 and the procedures negotiated by an exclusive
representative. The filing of a qrievance under one
procedure constitutes a waiver of the right to pursue the
matter under the other procadure. However, after filing and
upon mutual agreement of all partiesy a qrievance may he
transferred from one process to the others

Section T« Section 87-1-403¢ MCAs |5 amended to read:

*87-1-403, Requlation of employees by directors ¢34
Fhe-—director—may-—suspend-~withoat-payv-redute—+n-ranky~or
ranove-any-enployes-st-any-cime~for--cangyer--providing——chat
any--person—who-has-heen-contintousty-enployed-for-i-year-or
more-tanediatedy-preceding-asny-svapenston-or-~diascharge~—-may
demand-~and==receive-~o-hearing-bafore-the-departnent-on-the
eharges~filedes-Fhe-action-of-the-departaent-~reasuateing--from
such—a—nearing-constitutes-final-edaintstrative~-netion-for

purposes-of—fitina-a-griavence-with-the—poard-—ef-—persenned
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appents-as-provided—+n-8F=2-205y

¢+23 The director shall rate all employees on the basis
of merit and efficiency in accordance with rules adopted by
the department to secure a proper rating of each person
employeds The salaries of employees shall be fixed by the
departments and travel expensessy as provided for in 2-18-501
through 2-18~503, as asendedy shall be allowed employees
while upon official businass away from designated
headquarters.®

NEM_SECIIDHa Section Be Repealer. Sectlions 2~15-1006¢
2-18~105y Z~18~1001 throuqh 2-18-1003¢ and 87-1-205y MHCAy
are repealeds

NEW _SECIION. Section 9. Codification instruction.
Sections 1 through 6 are intended to be codified as a part
of Title 2, chapter 18, part 10, and definitions of 2-18-101
apply to sectiaons 1 through 6.

NEM. . SECYION., Section 10. Severability. If a part of
this act is invalids all valid parts that are severable from
the invalid part remain in effects. 1f a part of this act is
invalid in one or more of its applicatlons' the part remains
in effect in all valid applications that are severable from
the invalid applicationse

NEW. SELTION, Section 1l. Effective dates This act is
effective on July 1, 19B3.

~End-

—-



STATE OF MONTANA

REQUEST NO. _3_2_4_-_?3“__
FISCAL NOTE
Form BD-15
In compliance with a written request received February 5, 19 83 there is hereby submitted a Fiscal Note

for

House Bill 309, Amended pursuant to Title 6, Chapter 4, Part 2 of the Montana Code Annotated (MCA). '

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legistature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 309, amended, would establish a uniform grievance process for state employees
before the Board of Personnel Appeals.

ASSUMPTIONS:

1)

2)

3)

The Board of Personnel Appeals can handle the workload associated with the
legislation assuming the grievance and appeals officer position (#33), currently
a vacant staff position, is included in the board's staffing level for fiscal
vears 1984 and 1985. The costs to include this position are therefore the only
additional costs.

The Board of Personnel Appeals can absorb costs of proposed legislation relating
to administration, operating expenses and costs pertaining to the function of
the existing five-member quasi-judicial Board of Personnel Appeals.

Additional general and earmarked fund money may be required for back pay awards
and attorney' fees under section 6. Estimated annual cost: §4,000 back pay;
$28,000 attorney's fees.

FISCAL IMPACT:

FY 84 FY 85

Additional Costs
Salary & Benefits of

Appeals Officer § 25,468 $ 25,033
Back Pay and Attorneys Fees 32,000 ' 32,000
Increase Costs to General Fund § 57,468 $ 57,033

FISCAL NOTE 12:E/1

(dasd) WNJQAM

BUDGET DIRECTOR
Office of Budget and Program Planning

—

Date: -

LN ~)
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STATEMENT OF INTENT
HOUSE BILL 309

House Labor and Employment Relations Committee

It #s the intent of the legislature that when the Board
of Personnel Appeals adopts rules to implement HB 309y that
it veview the present rules for the Departments of Highways
and fFishy Hildlife, and Parks and determine the extent to
which those rules may be applicable to all state employeese
It is further the intent of the legislature that the rules
be ad:pted to provide timely and efficient proceedings whilte
othereise assuring that employees receive procedural due

procass and fairness throughout.

SECOND READING
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Approved by Committee
on Labor & Empl
Relations ployment

HOUSE BILL NGO« 309
INTRODUCED BY BARDAMOLVE

BY REQUEST OF THE PERSONNEL AND LABOR RELATIONS

STUDY COMMISSION

A BILL FOR AN ACT ENTITLED: ™AN ACT 7O £S5TABLISH A UNIFORM
GRIEVANLCE PRGCESS FOR CERTALN STATE EMPLOYEES; ¥8
OESEONTENUE—EMPEBYEE-GRIEVANCE-APPEAL ~FUNEFTONS-BF ~FHE-DOARD
BF-PERSONNEL ~APPEALS-FER~FHE -~ DERARTMENT S~ —OF ——HIGHWA¥ S ~—AND
FESHy--WELDLEFEy-~AND-PARKSY TO DISCONTINUE THE MERIT SYSTEM
COUNCIL; AMENDING SEeF2#ON  SECTIONS __2-16-1C01 .. .THBOUGH
2-18-1003s__AND B87-1-403, MCA; REPEALING SECTIONS 2—15—1005.
2-18-105, 2~18~1801-FHREUGH-2~16-1063y AND B7-1-209%y MCA;

AND PRUVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE DF MONTANA:
{Refer to Introduced 3i11)

Strike everything after the enacting clause and insert:
Section . Section 2-18-1001s MCAy is amended to read:
"2-18-100i+ Highway-~department--persannel -—arievances

Grievance_procedure -- hearing =—_egxclusions.zz__rtulgs. (1)
#n  Upless__otherwise__provided by _laws.an esployee of che
departmant-af-highways-aggrieved-by—a-serivus-mateer—af-—his
employment--based--upon-work-conditronsy—superyistony—or—the

resgit-of-an—adnind steative-action-snd-who-has-—exhmosted a
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atate _executive__branch_agency who.Das.pecn_csgloyed Dy the
state_ _af__Jeast_.6__calendar _wmonths_ _and _who __has.. beea
tersinateds_demotads suspendeds or laid off for more than 40
Working.._bourss. transferred _to another _geographical location
involuntarilys of rearimanded in writings..after__exhaustion
ef all other jpnterpal__agency administrative remedies is
entitled to a hearing gn_the_ . matker before +the board of
personnel appealses under the provisions of a grievance
procedure to be prescribed by the boards for resolution of
the grievancee.

{2) Direct or indirect interferences restraints
coercions or retaliation by an employee®s supervisor or the
department-of-nighwoys gmploying agencCy against an aggrieved
employee because the employee has filed or attempted to file
a aqrievance with the board <sha®*t |5 also be basis for a
grievance and shedi--emtttde eptitles the employee to a
hearing before the board for resolutione

L3)..The. . procedure. _for_ _haodling..gricyances. muyst be
designed_so_that_a_final decisign_is_made.ne.later. thag .90
days_feollowing the filicg. of the grievances_ excent that this
time_. may. be extendad by nutual agreement of the agency_and
Lthe grisvants

2)__Employees__Bolding..tbhe __positions_ __cgveraed _ by
2=18-103__and__2=18=10&._are_excluded from the provisions of

this_sectigns

-2- HBE 309

SECOND READING
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L3} __Ihe _boaed .of __perscoanel. . _appeals __max. . gdopt
procedural rules_ for handling employee grievancess”

Saction 2. Section 2-18-1002, MCAe is amended to read:

"2-18-100Z2. 6Grievance-—procedore-—==--peareng ﬂda;n_nf
pecacaael. appeals to bear. grievances.s-.gvjdenge -- ordere
{1) The board of personnel appeals provided for in 2-15-1705
shall hear grievances of--personned-—-of-the-department—of
highways filed upnder 2-18-1001.

{2} 1If upon the preponderance of the evidence taken at
the hearing the board is of the opinion that the employee is
aggrieveds it may issue an order to the department~—of
highways ppploying_.agengy requiring such action of the
department agepcy as will resolve the employeets grievance.
Upgon. a_sbawing by the affected agency that the hoard’s order
will__ungeasanably _interfere with . the _agency's staturQry
responsibilitiess the board.shall reconsider it actions

£3) In any hearing the board is not bound by statutory
or common-law rules of evidences”

Section 3. Section 2-18-10034 MCA, is amended to read:

"2-18-1003. Enfeoreement Judicjal _review of board order
——.petition in district court -—_gcosts _and__fessie (1) The
boards__the_affected state ageocys or the aggrieved employee
may petition for the-enforeement rgyiew of the board®s order
and f3r appropriate temporary relief and shall file in the

district court the record of the proceedingse Upon the

-3=~ HB 309

10
11
12
13
14
15
16
17
18
19
20
F31
22
23
24

25

HB 0309702

filing of the opetitions the district court shall have
jurisdiction of the proceedings Thereaftery the district
court shall set the matter for hearings After the hearinge
the district court shall issue its order granting such
temporary or permanent relief as it considers just and
proper. No objection that has not been raised before the
board shat} pay be considered by the court wunless the
failure or neglect to raise the objection is excused because
of extraordinary circumstances. TYhe findings of the board
with respect to questions of facts if supported by
substantial eyidence on the record considered as a wholes
shall be conclusivee
{21 _The court may grapt. casts and atiorneyl?s  fees Lo
%bg_prevailing partys”
 MEM_SELIIQNa Section 4. Grievance procedure and
negotiated procedure mutualiy exclusive. Nothing in
2=-18-1001 through 2-18-1003 limits the rights of exclusive
representatives and employers under 39-31-310s except that
no grievance may be pursued wunder 2-18-1001 through
2-18-1003 and the procedures negotiated by an exclusive
representative, The fiting of a qrievance under one
procedure constitutes a walver of the right to pursue the
matter under the other procedure. Howevers after filing and
upon mutual agreement of all partieses a grievance may be

transferred from one process tc the othere

by HB 309
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Saction 5. Section &7-1-403y MCAs is amended to read:

#37-1-403+ Regqulation of employees by director. %%
Fhe-—director-—may--suspead--without-payy-reduce—in—roniky—or
remove-sny-enployee—at—any-time~for~—~causey=-providing«—-that
any--person~who-has—-been-continuedvsiy-employed-for-t-year-or
more-inmediately-preceding-any-suspension-or—-discharge-—-may
demand--and--receive-—a—hearing-before-the~department-on-the
charges—fiteds-Fhe-sction-of-the-department--resalting--from
saeh—~s——mearing-constitares~Ffimal-administrative-aceien-fer
parposes-af-friing-a-qriavance—~with-the-board~-of--personnet
appests-as-provided-in-83-1-285y

+2¥ The divector shall rate all employees on the basis
of merit and efficiency in accordance with rules adopted by
the department to secure a proper rvating of each person
emploved. The salaries of employees shall be fixed by the
departments and travel expensesy as provided for in 2-18-501
through 2-18-503, as zmendeds shal) be allowed employees
while upon official business away from designated
headgiarters."

YEH_SECIIONe Section &a. Repealer. Sections 2-15-1006»
2~18-105s and BT-1-2054 MCAy are repealeda

NEW_SECIIONe Sectijon T« Codification instructione
Section 4 is intended to be codified as an integral part of
Title 2+ chapter 18sy part 19y and the definjtions of

2=-18-121 apply to sections 1 through %.

-5 HB 3G9

HB 0309702

AEM._SECTIONs Section 8. Severabilitys If a part of
this act Is invalidy alY walid parts that are severable from
the iwvalid part remain in effect. If a part of this act is
invalid in one or more of its applicationsy the part resains
in effect in all valid applications that are severable from
the invalia applicationse.

NEH_SECTIONa. Section 9« Effective dates This act is
effective July 1, 1983.

~-End~

~b= HB 309
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STATEMENT DF INTENT
HOUSE BILL 309

House Labor and .Employment Relations Committee

Et is the intent of the legislature that when the Board
of Personnel Appeals adopts rules to implement HB 309+ that
it review the present rule; for the Departments of Highways
and Fishe WiTtdlife, and Parks and determine the extent to
which those rules may be applicaﬁle to all state employeess
It is further the intent of the legislature that th; rules
ﬁe adopted to provide timely and efficient proceedings while
othersise assuring that employees receive procedural due

process and fairness throughoute

THIRD

R

m

[—
=
o



4a3th Legislature

-~ & v pr WN M

10
11
12
13

14

is
17
18
19
20
21
22
23

24

25

HE Q309702

HOUSE BILL NOe. 309
INTRODUCED BY BARDANOWYVE
ﬂY4REOUEST OF THE PERSONNEL AND LABOR RELATIOGNS
STUDY COMNMISSION

A BILL FOR AN ACY ENTITLED: “AN ACT TO ESTABLISH A UNIFORM
GRIEVANCE PROCESS FOR CERIAIN STATE EMPLOYEES; ¥#6
BESEONTENUE—ENPEDTEE~BRTEVANEE~APPEAL-FUNCTIONG—BF ~FHE-BOARD
EF~PERSBNNEH?APPEﬂE5‘FBR"HE“ﬁEF*“;"EN*S--BF—‘H*GHHQ¥§'-*N9
FESHy-~WEEBEEFEr-~AND-PARKS® TO DISCONTINUE THE MERIT SYSTEM
COUNCIL; AMENDING SEG¥#6N SECTIONS _ 2-18-1001  TuRoued
2=1B=10Q03s _AND 8T-1-403, MCA3 REPEALING SECTIONS 2-15-1006,
2-18~105, 2‘*5‘*30!‘?HRBUGH‘ET!O‘*GGB? ANQ B7-1-205y MNCAS

AND PAOVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
I(Rafer to Introduced 3ill)

'strike everything. after the anacting clause and insert:
Saction 1. Section 2-18~1001+ MCAs is amended to read:
H2-18-1001e MNighway--department——-personnal-—qrieavances

Grievaoce procsgdurg == hearlng zc_exclusions.==__rulgse (1)
#n  Uniess. otherwise .provided. by  laws.an ewployee of the
department-of—irghwoays—agarieved-by-a-serious-unceer-af-—his
employment-—-based——upon—-work—conditionsy—supervisiony-or-the
resuit-of-an-sdmint strative-action-and-who-has—-exhousted a
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sState__exscutlve_._braoch_agency.whe.bas heso_ssgloyed by the
state _at__least 6 calendar _mooths._ _aod . who  has __heea
terminateds. demgieds suspendeds or laid off for mare thap 40
working..bourss.transferced to another geograpbical Yocation
ipyoluotarilys of gepriwandec jo.writings. after  sxhaustion
af al? other jnternal._ _agency administrative remedies is
entitled to a hearing gn_the _satter before the board of
personnel appealss under the provisions of akgrtavance
procedure to be prescribed by the boards for resolution of
the grievances

{2} Direct or indirect interferencey restrainte
coercions or retaliation by an employeets superﬁisor or the
departlent4of-h+gh-ays amploying agency against an aggrieved
employee be;anse the employee has flled or attempted to file
a grievance with the board 9ha¥} s also be basés for a
grievance and shalt--entétie gntitles the employes to a
hearing before the board for resclutions

£3)__The _ococedure for _handling _grisvances sust Re
designed so that » fipa) decisfon is .made no later .thao 90
days_following the filing of the griavances cxcept that this
tipe..spy. be extended by putual agreeaent of .the agency and

£e)__EnpYoyaes _beldiaog . the . positions . covereq  ny
Z=LOZ30._and. . 2z)8=L0s . _are_escluded _fcem. ihe proxisions of
this sections

-2= HB 309
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. (51.-Ihe_ bosrd of . pershonel . dgpeals . _may adopt
sreceducal. .rules. for_hanaling.emoloyee grievancess " '

Secfion 2, Sectlion 2-18~10024 MCAs is amended to read:

"2-18-1002. 6rieveante-—procedure~-———-hearing 5aagd;n£
persoonel. appeals to bear-grisvances oo evidebdce -- order.
(1) The board of personnel appeals provided for in 2-15~1705
shall hear grievantes of-—personnai-—of~the-department-of
nighwaye filed undec. 2:16-1001.

{2) . 1f upon the preponderance of the evidence taken at
the‘hearing the board is of the opinion that the employee is
aggrieved, it may Fssue an order to the department—eof
highweys esmploying. ageocy requiring such:. action of the
deparement agency as will resolve the employee’s grievanca.
Upon.a.sbawing. by the affected. ageancy.tbat.the board?s _order
Mill_ unreasenably _ioterfece _with.  the_ ageocy®s statutogy
responsibilitiess the hoard shall.reconsider its actions

£31 In any hearing the bpard is not bound by statutory
or common—iaw rules of evidence.*

Section 3. Section 2~18-10034 NCAs is amended to read:

n"2-18-1003, Enfeorecement Judlclal_ceyiew of board order
-+ petition in district court ==_costs _and_ _feese 1) The
boards__the_affected state agencys or the aggriaved employee
may p=2tition for the-enforecement reyigyw of the board's order
and for appropriate temporary relief and shall file in the

district court the record of the proceéeadings. Upon the

-3~ HB 309
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filing of the petitions the district .court shall bhave

" jurisdiction of the proceeding. Thereafter, the district

court shall set the matter for hearings After the. hearings

the district court shall issue its order graating such

temporary or permanent relief as it considers Just and

praopere. No objection that has not been raised before the
board sha¥* pay be considered by the court uniess the
failure or neglect to raise the objection is excused because
of extraordinary circumstancese The findings of the -boarg
with respect to questions of facte if supported by
substantial evidence on the record considered as a whole,
shall be conclusive.

L2)_ Ihe gourt may grapt costs. aod attocpeyls..fees_ . to
the_preyailing partya”

NEW_SELTIONa Section 4« Grievance procedura and
negotiated  procedure mutually axclusivee Nothing in
2-18-1001 through 2-18-1003 limits the rights of exclusive
rapresentatives and amployersvunder 39-31-310s except that
no gr ievance may be pursued under 2-18-1001 through

2-18~1003 and the procedures negotiated .by an exclusive

representatives. The fillng of a grievance under one

procedure constitutes a walver of the right to pursue the
aatter under the other proceadure. However. after filing and
upon mutual agreement of all partiesy a griavance wmay be

transferred from one process to the other.
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Section 5« Section 8T7-1-403y MCAy is amended to read:

*8T~-1-403. Regqulation of employees by director. +i}

- ¥he--divector-—-may--suspend--withovt-pasyy-reduce-in-ranky-or

remove-any-espiroyse-at-any-téime~for--ceausey--providing-—that
any--persen-who-has-been-econtinueusty-enployed-for—i-year—or
ioreﬂf.ned+ately-preead+nq—any-sﬂ:pc&:&en-ef-rd&sehafge——nay
denand-—snd—-receive~~a-hearing-before-the-department-en-the
eharges—fitede-Fhe-action-of-the-department-——resoitirng--Ffrom
sdeh-—a-—hearing-constitutes-Ffinat-sdministrative-action—for
purposea-af-fiting-a-qgriasvance—~with-the~-boaprd--af--personnet
appeats-as—provided-in-03-1-285v

t2% The director shall rate all eanoyeés on the basis
of merit and efficiency in accordance with rules adopted_by
the department to secure a proper rating of each person
employed. The salaries of employees shall be fixed by the
departments and travel expensessy as provided for in 2-18-501
through 2-18-503, as amendedy shall be allowed emplayees
while upon official business away from designated
headquarters.® ‘

NEM_SECTION. Section 6e Repealere Sections 2~15-1006y
2-18-105+ and BT-1-205+ MCAs are repealede.
- MEM SECTION. Section 7« Codification = instruction.
Section 4 Is intended to be codified as an integral part of
Title 2+ chapter 18¢ part 10¢ and the definltions of

2=18-101 apply to sections 1 through 4.

-5- HB 309
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JEM_SECTIDN. Section 8. Severabilitys If a part of
this act Js invalide 23} valid parts that are severable from
the ivvalid part remain in effects If a part of this act is
invalid in one or more of its applicationss the part remains
in effect in all wvalid applicatlonﬁ that are severable from
the invalid applications.

NEW._ SECKION. Section 9. Effective datee This act is
effective July 1, 1983,

-End—
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March 24, 1983
SENATE STANDING COMMITTEE REPORT
(Labor & Employment Relations)

That House Bill No. 309 be amended as follows:

1. Page 2, line 4.
Following: "hours,"
Insert: "or"

2. Page 2, line 5.
Following: "involuntarily"

Strike: "or reprimanded in writing,"
3. Page 2, line 15.

Following: "also be"

Insert: "a"

4. Page 2, lines 18 through 22.
Strike: subsection (3) in its entirety
Renumber: subsequent subsections

5. Page 3, line 10.

Following: "employee"

Strike: "is" through "aggrieved” on line 11

Insert: "was terminated, demoted, suspended, or laid off for
more than 40 working hours or transferred to another geographical
location involuntarily and that the action was taken without just
cause, in viclation of law, in retaliation for filing or attempting
to file a grievance appeal or in violation of state or agency
rules or written policies which resulted in substantial prejudice
to the rights of the employee"

6. Page 3, line 21.

Following: "court"
Strike: "--costs and fees. (1L)"
Insert: "."

7. Page 3, line 22.
Following: 1line 21
Strike: "board, the"
Following: "agency"
Strike: ","

8. Page 4, lines 13 and 14.
Strike: subsection (2) in its entirety
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STATEMENT OF INTENTY
HOUSE BILL 309

House Labor and Employment Relations Committee

It is the intent of the legislature that when the Board
of Personnel Appeals adopts rules to implement HB 309, that
it review the present rules for the Departments of Highways
and Fishe Wildlifey and Parks and determine the extent to
which those rules may be applicable to all statc.enp1oyo¢s.
It is further the intent of thae legislature that the rules
be adopted to prﬁvide timely and efficient proceedings while
otherwise assuring ihat employees receive procedural due

process and fairness throughout. .

REFERENCE BILL
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HQUSE BILL NO. 309
INTROOUCED BY BARDANOUVE
_BY REQUEST OF THE PERSOMNEL AND LABOR ARELATIONS
STUDY COMMISSION

A BILL FGR AN ACT ENTITLED: “AN ACT TO ESTABLISH A UNIFORM
PROCESS FOR CERIAXN STATE EMPLOYEES; ¥e
Biﬁéﬁﬂfiﬂﬂﬁ-ilPtﬂvEE-ﬁliEVAﬂéE-*PFEAt-FHNé?&BNS-BF*;HE—BG*RB
9F—PEH§GNNEE—*F’E*&5~F€R-4HE-"BEFih‘ﬂiﬂ?ﬁ--ﬁF~-HiGHHA¥§--*NB
Fiﬁﬂv‘-ﬂitﬁtiFEv’—iﬂB‘Fﬁﬂiif TQ DISCONTINUE THE MERIT SYSTEM

COUNCIL; AMENDING SEE¥ZON SECTIONS __2-18=100) __ THROUGH

£:-18-1003s __AND B8T=1-403, MCA; REPEALING SECTIONS 2-15-1G06y
2-1B-105, 2-&!—*@0&—¥HRGHGH-E—iD—iOﬂav AND 87-1-205, MCAj

GRIEVANCE

AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
(Refer to Introduced Bill)
Strike everything after the enacting clause and insert:

Saction 1. Sectlion 2-18-1001y MCAy is amended to read:

"Z-18-100ie« Highweoy--department persennel—qrievanses
ﬂxﬁumwm == hearing _"'-_mluj_ms_-___:ulﬁ. (1)
An unlsss..gtbetnlsa-_n;nzlnﬂd..hx..la!s_an eaploy®e of ehe
depqreneﬂt—of-h+ghuoys—aggr+evod—by-a*eef+ocs--aetef-of-—hfs

Q-PM mt--base WOTVR=C Sy Y enY =
L a apon i
P oRgrTTTon Iuper Iron oar=tn

resnie-of—an—sdmninistrative setion-and-who-hase exhaosted g5
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state _executlve _branch agency sbo has.been esployed by the
state .at_least & calendar _months . and. wbo __has __been
terminateds desoteds suspendeds.or.laid off for smore than 40
vockiog __hourss OR iLransferred 1o _aoother . geographical
location loxoludtarilys sr-creprisended-cioz-mritioss aftec
gxbaustion_of all other internal._agency administrative
remedies is entitled to a hearing no.the_matter before the
board of personnel appealss under the provisions of a
grievance procedure to be prescribed by the boardy for
resolution of the grievance.

(2) Direct or indirect interferencaey restraints
coercions or retaliation by an employee®s supervisor or the
department-of-highways gaploying agency against an aggrieved
employee because the amployee has filed or attéempted to file
a grievance with the board shald js alsc be A basis for a
grievance and sheati-—entiede gplitles the employee to a
hearing before the board for resolutione

+33=—Ihe-—procadere-~for-—haadiing-—geiavancen--guat-he
deakgaedcsa-that-a-finat-decisinn-ja-pade-po-tater-cthap--99
days-followuing-the-€iting-nf-the-gricvances=except-thot—this
tima-—may-cbe-extended-by-sutuni-agreesent-of-the-ngency-and
the-gcieyants

ts3(3) Eaployees _holding the..pesiticos. seversd by
2-18z103__and__2-18-104 _are_excluded fros_ the proxisiens.of

tbis. sectiona

-2 HB 309
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£53144% Ihe board _of pecsgooel _apgpeals may _adopt
grocedural _rylgs.fer bandling spploxse gricevancese®

Saction 2« Section 2-18-1002y HCAe+ is amended to read:

*2-18~1002s Srievance-—procedure—~~—-~hearing foard of
personael appeals to hear grievances —— svidenca — order.
{1) ¥he board of personnel appeals provided for in 2—15—1705
shall hear grievances of--parseanel——of-the-deparement~of
highweys filed under 2=18=2001.

(2) 1If wvpon the preponderance of tﬁe evidence taken at
the hearing the board is of the opinion that the emplpyee +3
egyrieved WAS TERMINATED. QESOLEDs SUSBENDEQs 08 IAID _OEE
EOR__MORE _THAN_ _%0_ _WORKING HOURS OR _TRANSFERRED_TO ANDTHER
GEQGRAEHICAL LOCAIZION INYOLUNTARILY ANO ITHAT.TWE ACLION. HWAS
IAGEN . MITHOUT _ JUST . CAUSEs. IN.  VIOLATION _OF_ LA  IN
BETALIAXION FOR FILING OR AYTEMPLING . IQ_ FILE A _GRIEVANCE
APPEAL__UR__IN ¥IDLATION OF STAJE OR AGENCY. RULES DR MRITIEN
BOLICIES.MHICH RESULTED It SUBSTAMIIAL _PREJUDICE. 10 . THE
RIGHIS__QE__IYE.__FMPLOYEEs it may issue an order to the
departement——of--highwayr gamploying. .ageocy requiring such
action of the departmsent agency as will resolve the
employee®s grievance. lpgn 3 sShowing by the affected _agency
that_.the board's order wil} unreasonably intecfere with.the
ageocyts_ siatytery responsibilitiess _the _ board . shall
reconsider 1is actiona

£32) In any hearing the board is not bound by statutory
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or. common—taw rules of evidence«®

Saction 3. Section 2-18-1003y MCAs is amended to read:

w2-18-1003. Enfereeleﬂtrgudi;Lal_Lgxlgu of hoard corder
~—- petition in district court ——ztastty-ond-fepa. £k Tha
boardy-the affected. stote_agencys or the aggrileved employee
may petition for the-enforcement rLgyjew of the hoard®s order
and for appropriate temporary relief and shall file in the
district court the record of the proceedings. Upon the
filing of the petitions the district court shall have
jurisdiction of the proceedinge Thereafters the district
court shall set the matter for hearings After the hearings
the district court shall issue its order granting such
temporary or permanent velief as it considers just and
propere. No objection that has not been raised before the
board sha¥t gay be: considered by the court unless the
failure or neglect to raise the objection is excused because
of extraordinary circumstancess The findings of the board
with raespect to questions of facte if supported by
substantial evidence on the record considerad as a wholey
shall be conclusive.

f2y-—Ebe-—court-—way-graptk-costa-and-stiornayia-—feas-to
the-erevoiting-partys"

NEM_SECTION, Section 4. Grievance procedure and
negoti ated procedure wautually exclusives Nothing in

2~18~1001 through 2-18-~1003 limits the rights of exclusive

-4- H8 309
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representatives and eaployers under 39-31-310y except that
no grievance way be pursued undes 2=18-1001 through
2-18-1003 and the procedures negotiated by an exclusive
reprasentatives Tha filing of a grievance under -one
procedure constitutes a waiver of the right to pursue the
matter under the other procedures. Howoevery after filing and
upon Rmutual agreement of all partiese @ grievance may be
transferred from one process to the other.

Section S5« Section 87~1-403¢ MCAy is amended to read:

"g7+1+403. Regulation of employees by director. ¢4}
Fhe-director-may-suspend-without-pasyy—-reduce——n——ranky—or
remove-~any~-employese-—at-~any-time~for-coausey—providing—that
sny-persen-who-heas-been-continuovsty-enployed-for-t-year--or
more— rasediotely——preceding—any—2uspenston-or-distharge-nsy
denond-and-recetve-a-hearing-before-the-—-depertaent——on--the
enarges——fiteds——FThe-action-of-the-departnene-resulting-Ffrem
sueh-a-heering-canseivcutes-Final-administrative-—action--for
purposes--of-—firing-a-grievence-with~the-poard-of-personnet
sppeats—as-provided—in-8¥-1-205«

¢2% The director shall rate all employees on the basis
of merit and efficiency in accordance with rules adopted by
the dJepartment to secure a proper rating of each person
employedes The salaries of employees shail be fixed by the
departmenty and travel expensesy as provided for in 2-18-501

through 2-18-~5034 as amendeds shall be allowed employees
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while wupon official business away from  deslgnated
neadquarters.®

NEW_SECIIQNG. Section 6. Repealere Sections 2-15-1006¢
2=1B=105y and 8T=~1~205y MCAy are repealed.

VEY_SECTION. Section Te Codification instructions
Section 4 is intended to be codifiad as an integral part of
Title 2y chapter 18y part 10y and the definitions of
2-18~101 apply to sections 1 through 4. .

JEM_SECIION. 3ectiom Be Severabilityes If a part of
this act is invalidy al) valid parts that are severable from
the invalid part remain in effect. 1f a part of this act is
invalid In one or more of its applicationss the part remains
in effect in all valid applications that are severable from
the invalid applications.

HEM_SECTIONs Section 9. Effective dates This act is
effective July 1, 1983.

-End-
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