HOUSE BILL NO, 277
INTRODUCED BY C. SMITH, JONES,
HARKS, ELLISON, STOBIE, LORY, RYAN,
R. JENSEN, DEVLIM, EUDAYLY

BY REQUEST OF THE DRPARTMENT OF LABOR AND INDUSTRY

IN THRE HOUSE

January 17, 1983 Introduced and referred to
Committee on Labor and
Emplovment Relationsm,
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A BILL FOR AN ACT ENTITLED: WAN ACT MAKING NWORKERS®
COMPENSATION COVERAGE MANDATORY FOR INDEPENDENT CONTRACTORS
AND PROVIDING FOR AN DOPTIONAL EXEMPTION FROM COVERAGE;

AMENDING SECTIDN 39-71-~501y MCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1« Section 39-71-401y MCAy is amended to read:
*39-T1-~401. Employments covered and elploy-gnts

exemptad. (1) Except as provided in subseetion sulisections

{2) apd._43) of this sections the Workers* Compensation Act

applies to all employers as defined in 39-T1-1175 and to all

employees as defined in 39-71-118a __and_.ta_..all___sole
proprietocs or sorkiog mesbecs of a partoershio who cdnsider
themselyes __or __hold _theésselves. . out _as___indepandent
pactnershto who considers himself or Bolds nimself dgut as an
independent  contractor _shall  elect..to..be..bound by the
nrovisions_of compensatioa . plan Nds ls.Zs_or 3« An  employer
who has any employee iIn service under any appointment or
contract of hirey expressed or impliaedy oral or writteny

shall elect to be bound by the provisions of co-pensafion
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plan Nos 1y 29 or 3. Every employee whose employer Is bound
by the Workers® Compensation Act is subject to and bound by
the compensation plan that has besen elected by the employeres

{2} Unless the ewmployer elects coverage for these
employments under this chapter and an insurer allows such an
elections the Workers® Compansation Act does not apply to
any of the following employments:

{a) household and domestic employment;

(b) casual employment as defined in 39-7T1-116(3);

(c) employment of members of an employer®s family
dwelling in the employer*s household;

{d) employment of sole proprictors or working members
of a partnership otber. than those._who.consider. thémselves or
bold themselves out_as lndependent.coniractors;

{e) employment for which a rule of 1liability for
injurys occupational diseasey or death Is provided under the
Taws of the United States;

(f) any person performing services in r2turn for aid
or sustenance only;

(3) employment with any railroad engaged in interstate
commerces except that railroad construction work shall be
included in and subject to the provisions of this chaptere

L31__A__scols proprietor or working member — of =
independent contractor pay #pply to the division for .an
INTRODUCED BILL
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STATEMENT OF INTENT
HOUSE BILL 277

House Labor and Employment Relations (ommittee

Under the Yaw in effect prior to the enactment of this
acty independent contractors were exempt from coverage under
the workers® Compensation lawse Many timess the
determi nation of whether a worker is an Independant
contractor |s made after a workery for whom no contributions
have been mades is injured and files a claime This act
provides a method for a before-the-fact determination of the
independent contractor statuss The act is not intended +to
make independent contractars subject to the Workers®
Compensation Act but requires that they apply for that
status to be exempt.

This bill authorizes the Division of wWorkers*
Compensation of the Department of Labor and Industry to
adopt rules to impiement this acte It is the intent of the
Legislature that the Division will provide an application
form and provide for a nearing If the applicant disagrees
with the Division's initial determinations Any sSubstantive
rules adopted pursuant to this act must be consistent with

the statutory definition of "independent contractora®

SECOND READING
A )
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Approved by Comnrittaes
on Labor & Employment

Relations

1 HOUSE BILL NQ. 277 1 plan that has been elected by the employer.

2 INTRODUCED BY Co SMITHe JONES, 2 {2) Unless the employer salects coverage for these

3 MARKSy ELLISON, STOBIEs LORYs RYANs 3 employments under this chapter and an insurer allows such an

& Re JENSEN, DEVLINe EUDAILY 4 electiony the Workers® Compensation Act does not apply to

s BY REQUEST OF THE DEPARTHENT OF LABOR AND INDUSTRY 5 any of the following employments:

6 6 (a1 household and domestic amployment;

T A BILL FOR AN ACT ENTITLED: ®AN ACT MAKING MWORKERS! T {b) casual employment as defined in 39-7T1-11lé6(3);

.4 COMPENSATION COVYERAGE MANDATORY FOR INDEPENDENT CONTRACTORS 8 {c) employment of members of an emplayer®s family

9 ANO PROVIDING FOR AN OPTIONAL EXEMPTION FROM COVERAGES 9 dwalling in the employer®s household;

10 AMENDING SECTION 39-71-501, MCA." 10 {d) employment of sole proprietors or working members
11 i1 of a partnership pther.than.those whe consider theaselves oc
12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 12 hold_themselves_put_as. independent contraciors:

13 {Refer to Introduced 8ill) 13 {e}) employment for which a rule of liability for
14 Strike everything after the enacting clause and insert: 14 injuryy occupational diseases or death is provided under the
15 Section l« Section 39-71-40Ls MCAy is amended to read: 15 laws of the United States:

16 "39-71-40le Employments covered and enployments 16 {f) any person performing services in return for aid
17 exempteds {l) Except as provided in subsection (2) of this 17 or sustenance only;

18 sections the Norkers® Compensation Act applies to all 18 (g} employment with any railroad engaged in interstate
i9 employers as defined in 39-T1-117 and to all employees as 19 commercee except that railroad construction work shall be
20 defined in 39-7i-11B. AN emplOyer who has any employee in 20 included in and subject to the provisions of this chapters
21 service under any appointment or contract of hires expressed 21 t3y__A___sole  _proprietor. ot  _wockiog..msmbhec _of..a
22 or impliedy, oral or writtens shall elect to be bound by the 22 rartuershie who bolds higself out or .qoonsiders . bisself _an
23 provisions of compensation plan Nos 14y 2y or 3. Every 23 independent._coptractor wust_elect to be_tound personally and
24 employee whose employer is bound by the Norkers?® 24 individually by toe orovisions of compensaticon plan NOs_ . ls
25 Compensation Act is supject to and bound by the compensation 25 2a_or 3s but he may apply to the division for. ao._exesption

-2= HB 27T
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froe.__the_ __Morkers®_ _Cgupensation _Aci. _for_ _himselfs TIhe
applicatioo.must__be _made _in__accordance wiib.__the . rules
adopted__ by __the _division.. The _division _may deny. _the
application. only if_jt determioes that the appijcant is__oot
an_.independent_ _copiractoras Wheo_ an.application is approxed
by the divisions_ ir_is _conclusive as.to__the__status of_ _ao
iodependent__contractor. and__precludes _the applicagt from
obtaining benefits under this cbapters®

~End—

-3~ HB 277
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STATEMENT OF INTENT
HOUSE BILL 277

House Labor and Emsployment Relations Committee

Under the law in effect prior to the anactment of this
acty indespendent contractors were exempt from coverage under
the  HWorkers® Compensation Taws. Many times, the
determination of whether a worker is an tndependent
contractor Is made after a workerr for whom no contributions
have been wmsades is injured and files a claime This act
provides a method far a before-the-fact determination of the
indepandent contractor statuse. The act is not intended to
make indapendent contractors subject to the Workers®
Compensation Act but - requires that they apply for that
$tatus to be exempt.

This biN authorlzcs._ the Division of MWorkers'
Compensation of the Department of Labor and Industry to
adopt rules to implement this act. It is the intent of the
Legistature that the Division will provide an application
form and provide for a hearing if the applicant disagrees
with the Division®s initial determination. Any substantive
rules adopted pursuant to this act must be consistent with

the statutory definition of "independent contractor."™

THIRD

READING
MOz T
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HOUSE BILL NO. 277
INTRODUCED BY Co SMITHy JONESe
MARKS, ELLISON, STDBIEs LORYs RVYANs
Re JENSENy DEVLINy EUDAILY
BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: ®AN ACT MAKING MWORKERS*®
COMPENSATION COVERAGE MANDATORY FOR INDEPENDENT CONTVRACTORS
AND PROVIDING FOR AN OPTIONAL EXEMPTION FROM COVERAGE;

AMENDING SECTION 39-T1-401s MCA.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z
{Refer to Introduced 8111}

Strike everything after the enacting clause and insert:
Section 1« Section 39-71~401, MCAs is amended to read:?
"39-T1=-401le Employments covered and employments

exemptad. (1} Except as provided in subsection {2) of this
sectiony the Workers® <Compensation Act applies to all
employers as defined in 39-T1~117 and to all employees as
defined in 39-71-118. AN employer who has any employee in
service under any appointment or contract of hires expressed
or implieds oral or writtens shall elect to be bound by the
provisions of compensation plan Noe 1 2y or 3. Every
employee whose employer is bound by  the Horkers*

Compensation Act is subject to and bound by the compensation
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plan that has been elected by the employer.

t2) unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
elections the Workers' Compensation Act does not apply to
any of the following employments:

{a) household and domestic employment}

{b} casual employment as definad In 39-Tl-116(3);

t{c) employment of wmembers of an esployer®s family
dwelling in the employer®s household;

{d} employment of sole proprietors or working members
of a partnership other than those who coosider thessglves_or

held _themsslyes.gui. as.independent coniraclorsi
(e} employment for which a rule of liability for

injuryy occupational diseases or death is provided under the
laws of the United States;

(f) any person performing services in return for aid
or sustenance only;

(g) employment with any railroad engaged in interstate
commercey except that railrcad construction work shall be
included in and subject to the provisions of this chapters

£3)__A___sole __proprietor  or _wockiog. . membec. of..a
pactoersbip wbe_bolds hisself out or..considecs biwself _an
lndependent_<ontractor_sust elect to be bound personally and
londividually by _the_proxisigns of cospeasation.plian Nos_.lz
zz_n:-3;_hnt_h=_lau_annlz_tn-:nz_dixisinnﬂtn:_.ah..exﬂlatlna

-2- HB 277
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froe-__the___Morkers* _(oepensatioo. Act . for. _himself.._Ibhe
application.must__bs__made . io_.acsordance. with _the. . rulss
adgnted.__by. _the..divisions _The _diyision _may deny . ths
applicakion only if. it detarmipes_tbat the_aspplicant is._ oot
ao_.independent . _contractors Wheo_an.application. is_appcovaid
by tbe_divisiona it is conclusive as to .tbe .status_ _of ap
Lndepennant-.:nnt:ac:n:-_and.,nz::luﬂas._tne.;ﬂau11£inx_£ca!

ebtaining hepnefits _under this chagiera®
=-End=~-

-3- HB 27T



March 9, 1983

SENATE STANDING COMMITTEE REPORT
(Labor & Employment Relations)

That House Bill No. 277 be amended as follows:

1. Title, line 8.

Following: line 8

Insert: "WHO ARE NOT CONTRACTINS FOR AGRICULTURAL SERVICES TO BE
PERFORMED ON A FARM OR RANCH"

2., Title, line 9.

Following: 1line 9

Insert: "REQUIRING EMPLOYERS TO POST SIGNS GIVING NOTICE OF EMPLOYER'S
COVERAGE AND PROVIDING A FINE;"

3. Page 2, line 12.

Following: "contractors”

Delete: ";"

Insert: "and who are not contracting for agricultural services to be
performed on a farm or ramch." '

4. Page 2, line 23.

Following: "contractor"

Insert: "and Who 1S not contracting for agricultural services to be
performed on a farm or ranch"

5. Page 3, line 8.

Following: line 8

Insert: " (4) Each employer shall post a sign in the workplace at the
locations where notices to employees are normally posted, informing
employees about the employer's current provision of compensation
insurance. A workplace is any location where an employee performs
any work-related act in the course of employment regardless of
whether the location is temporary or permanent and includes the
place of business or property of a third person while the employer
has access to or control over such place of business or property
for the purpose of carrying on his usual trade, business, or
occupation. The sign will be provided by the division, distributed
through insurers or directly by the division, and posted by employers
in accordance with rules adopted by the division. An employer who
purposely or knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation."



March 11, 1983

SENATE COMMITTEE OF THE WHOLE AMENDMENT

That the Standing Committee Report of March 9, 1983, on House Bill No.
277 be amended as follows:

l. Amend amendment no. 1
Following: "RANCH"
Insert: "OR FOR BROKER OR SALESMAN SERVICES TO BE
PERFORMED IN A REAL ESTATE BUSINESS"

2., Amend amendment no. 3

Following: "ranch"

Insert: "or for broker or salesman services performed
under a license issued by the board of realty
requlation™

3. Amend amendment no. 4
Following: "ranch"
Insert: "or for broker or salesman services performed
under a license issued by the board of realty
regulation”
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STATEMENT OF INTENT
HOUSE BILL 277

House Labor and Employment Relations Committee

Inder the law In effect prior to the enactment of this
acty independent contractors were exempt from Coverage under
the Workers*® Compensation Tawse Many timesy the
determination of whether a worker is an independent
contractor is made after a workers for whom no contributions
have been madey Is Injured and Ffiles a claims This act
provides a method for a before-the~fact determination of the
independent contractor status. The act is5 not intended to
nake independent caontractors subject to the #Workers®
Compensation Act but requires that they apply for that
status to be exemptes

This bil¥ authorizes the Division of Horkers®
Compensation of the Department of Labor and Industry to
adopt rules to Isplement this acts It is the intent of the
Legislature that the Division will provide an application
form and provide for a hearing if the applicant disagrees
with the Division®s initial determination. Any substantive
rules adopted pursuant to this act must be consistent with
the statutory definition of “independent contractore”®

IT_JIS_ALRD YHE. _INTENT _OF  THE LEGESLATURE _THAJ THE
QINISION, WILL PROVIDE EMPLOYERS WITH SIGNS AND OETERMINC AN

10
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13
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HB 2T7

ECONOMILAL . _AND _CONVENIENT__METLOD. OF __DISIRIBUTION . _AND
DISEOSAL_QE_SUCH _SI1GUS_THROUGH INSURERS BHEM IWE EMPLOYER X3
PROPERLY__COVERED. _UNDER DNE _QF THE THREE .COMPENSATIDN. PLANS
DR _MUEN_A BOLILY IS CANCELED In ACCORDANCE MITH _39-71-220%e
MLA. 08 THROUGH THF _DINISION OSRECILY _MHEN_A_POLICY X5
CANCELED _IN___ACCORDANCE _WIXH _ 39=71-230Te_ __MLhe __WHEN
SELECINSURANCE  __SYaXUsS_ IS5 _REYOREQ _IN ACCORDANCE WIYH
39-11:-2103. MCAs WHEM AN EMSLOYER XS _EXEMPT__FBOM _COVERAGE
UNDER. _IHIS_ . LHAPTER: OR_WHEN AN EMFLOXER LACKS COYERAGE AND
HAS_BECN_ORDERED _JO__CLASE _QPERATIONS _IN ACCORDANCE  _WIIH
32:11-30%e . MCAs __AND _THAT _THE QIVISION _WILL._ NAINIAXN
PROCEQURES.XQ. CONIBOL-THE _QISTRIGUITON AND DRSPOSAL QE. . SUCH
SIGHS_.I0 _EREVENT. THEIR IMPROPER _USE AND_ TO ACCOMBODAIE THE
CHANGING COVERAGE EMPLOYERS MAY MANE FRDM_JIME.ID I1NEa

REFERENCE BILL
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HOUSE BILL NOa 277
INTRODUCED BY Ce SMITHe JOMESe
HAkKSg ELLISONy STOBIEe LORY» RVAN.‘
Re JENSEMy OEVLINe EUOCAILY

BY REQUEST OF THE GEPARTMENT OF LABOR AND ENDUSTRY

A BILL FOR AN ACT ENTITLED:  “AN ACT MAKING HORKERS®
COMPENSATION COVERAGE MANDATORY FOR INDEPENDENT CONTRACTORS
HHO. ABE_NOI_CONTRACTING _FQR.. AGRICW TURAL__SERYICES _JO _BE
PEBEDIMED__ON__A__FARM._QR _BANCH _OR_FOR HROKER OR _SALESMAN

SERYIGES T0O BE PEREORMED _IN_ A BEAL__ESTATE__AUSINESS AND
PROVIDING FOR AN OPTIONAL EXEMPTION FROM COVERAGE; BEQUIRING

EMPLOYERS_ID_POST_SIGNS GIVING NOXICE_OF EMPLOYER®S COVERAGE
AND_PRQYIDING A_EINEi AMENDING SECTIOM 39-71-401y MCAL™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
{Refer to Introduced Bill)

Strike everything after the enacting clause and insert:
section l. Section 39-T1-40Ls MCAy is5 amended to reads
n39-Til~401l. Employments covered and employments

exemptada (1) Except as provided iﬁ subsection (2) of this
sectinons the HWorkers® Compensation act applies to all
employers as defined in 39-71-117 and to all employees 23S
defined in 39-71-118. An employer who has any employee in

service under any appointment or contract of hires expressed
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or impliedy oral or writteny shall elect to be bound by the
provisions of compensation plan Noe 1l¢ 2¢ or 3s Every
emplayee whose employer is bound by the Workers*®
Compensation Act is subject to and bound by the compensation
ptan that has been elected by the employer.

{Z} Unless the employer elects coverage for these
ewplovuent; under this chapter and an insurer allows such an
electiony the Workers® Compensation Act does not apply to
any of the foliowing employments:

{a) household ang domestic employment;

{p) casual employment as defined in 39-T1-116(3);

{c)} employment of members of an employer's family
dwelling in the employer®s household;

{a} employment of sole proprietors of working membars
of a partnership other_tban those who consider themselwes or
hold__thesselvas_ _out as_iodependent Contrackors AND.WHO ARE
HOYT_CONTRALIING FOR_AGRICULIURAL SERVICES JO RE PERFQRMED ON
A_EABH-DB_BANCH-DB_EQB_BEDKEB.QS_SALESHAN_SEKIIQES_BEEEhBHEQ
UNQER_A_LICENSE_IS3UED_BY THE 20ARQ OF REALIY REGULATION:

(e} employment for which a rule of liability for
irjurys occupational diseases or death is provided under the
laws of the United States;

(f} any person performing services In return for aid
or sustenance only;

(g) employment with any railroad engaged in interstate

-2= HB 277
REFERENCE BILL
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commerces except that railroad construction work shall be
inclutded in and subject to the provisions of this chapter.

(1)__A__solg. _propristor o _Worsing.  membec...of . a2
partoecsbip. who__bholds. himgelf out.or gonsiders nigself. an
independent__coniractor AND__WHO__IS _NOQT_ CONIRACTING FOR
AGRICULTIURAL. SERVICES YO BE PERENRMED.ON_A_CARM UR RANCH QR
EDR_BROKER_OR SALESMAN SERYICES PERFURMED  UNDER A _LICENSE
1SSUED..BY_ IHE_ _BOABD OF KEALIY REGULATION musf_elect ta be
bound_personally_.and-_iodividugally..by..the _provisions of
compensation _plan. Nos_ 1 2s or 3 but_he_way_apply to_the
divisicon_for an.exemplion from the Morkers® oempensation Act
for_himselfa Ihe application_must be made in_sccordance with
the.rules_adopted by the divisiona The division may deny the
anelicatioo_gn}y if_ it detersines thag the apelicapt s  not
an_-j.adsnendﬁnt..:énuanmc.ahm.an-mliuuan_is_anuuu
by _tbe divisions it _is_cooclusive as ta the .status of —an
ipdgeendent ..contractor. —2od. _precludes.. the _applicank feom
obtainigg benefits_under this_chaptera

143 _FACH_CMPLOYER _SHALL_POSI_A _SIGN IN _JHE WOBKPLACE
AL__TME. _LOCATIONS _WHERE. NOTICES T_EMPLOYEES ARE _NQRMALLY

BOSIED: INEORMING ERPLOYEES. ABQUY__THE. _EMPLOYER!S.  .CURRENT .

ERONISION. OF. COMPENSATION _INSURANCES A WOBKPLALE 1S _ANY
LOCATION WHERE AN EMPLOYEE PEREORMS _aANY WORK-BELATED ALY _IN
INE. COURSE _DF FMPLOYMENT REGARDLESS OF WHETHER THE LOCATLON

. IS_IEWRORARY R PERMANENI.ANG.INCLUDES IME PLAGE_OF BUSINESS

-3=- HB 277
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UR_BROPERTY OF A _JHIRD PERSON _WHILE THE EMPLOYER MAS.. . ACCESS
I0__QR __CONIRDL ._O¥ER_SUCH. PLACE QE_BUSINESS _OR.PROPESTY _FOR
THE_PUREOSE OF CARRYING oN HIS . _USUAL. TRADEs. . BUSINESS. QR
QULUPALLION..  THE._SIGN _WiILiL _BE _PRUMIREDR BY THE DIVISITNs
RISTRISUTED THROUGH INSURERS OR_QIRECTLY BY _THE. DIVISIONe
AND__POSTED_BY EMPLOYERS IN_ACCORDANCE WITH AULES ADOPIED BY
IHE DINISICNa AN _EMPLOYER WHO PURPOSELY QR KNOWINGLY _FAILS
I0__POST_A_SIGN AS PROYIDEQ IN YHIS SUBSECTIOM IS SUBJECY IO

A_$20 £INE FOR EACH.CITATIONS™
—-End-

~4- HB 277



