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HOUSE BILL NO. 135 

INTRODUCED BY YARDLEY 

IN THE HOUSE 

IN THE SENATE 

IN THE HOUSE 

Introduced and referred 
to Committee on Natural 
Resources. 

Committee recommend bill 
do pass. Report adopted. 

Bill printed and placed 
on members' desks. 

Second reading, do pass. 

Considered correctly 
enlJrossed. 

Third reading, passed. 
Transmitted to Senate. 

Introduced and referred 
to Committee on Natural 
Resources. 

Committee recommend bill 
be concurred in. Report 
adopted. 

Second reading, concurred 
in. 

Third reading, concurred 
in. Ayes, 35J Noes, 13. 

Returned to House. 

Sent to enrolling. 

Reported correctly 
enrolled. 
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ltml4C BILL No.~ 

INTRODUCED BY?~ ~ 
A Bill FOR AN ACT ENTITLED: •AN ACT CREATING A WIND ENERGY 

EASEMENT; PROVIDING THAT SOlAR AND WIND ENERGY EASEMENTS ARE 

SERVITUDES ATTACHED TO LAND; AMENDING SECTION 7D-17-101o 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 7D-17-10lt HCAt is a.ended to read: 

•1o-11-101. Servitudes attached to land. The following 

land burdens or servitudes upon land •ay be attached to 

othe~ land as Incidents- or appurtenances and are then called 

easements: 

(1) the right of pasture; 

(2) the right of fishing; 

(3) the right of taking ge.e; 

(4) the right-of-way; 

(5) the right of taklnq water, wood, aineralst and 

other things; 

(6) the right of transaetlng business upon land; 

(1) the right of conducting 1a~fu1 sports upon land; 

(8) the right of receiving airt light, or heat fro• or 

over or discharging t.he sa.e upon or over Iandi 

(9) the riqht of receiving water fro• or discharging 
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lC 0319/01 

the same upon land; 

(10) the right of flooding land; 

(11) the right of having water flow without di•inution 

or disturbance of any kind; 

(12) the right of using·a wall as a party wall; 

(13) the right of receiving .ore than natural support 

from adjacent land or things affixed thereto~ 

(14) the right of lraving the whole of a division fence 

•aintained by a coterminous owner; 

(15) the right of having public conveyances stopped or 

of stopping the same on land; 

pa.-k,. 

(16) the right of a seat In church; 

(17) the right of burial; 

(18) the right of conserving open space to ·preserve 

recreation·at. historic, aesthetic• cultu.ralto and 

natural values on or related to lan<h.l. 

tl9l the right of receiyi'ng 1iunlight pr wjnd for 

J:JJ.C.Q.gOi 2@d npnfpsSI) for•$ of ftQCCg¥ geoerat'i po,• 

NEW SECTIQN. Sect; ion 2. Wind energy ease•ent.· ( 1) An 

ease.ent obtained tor the purpose of insuring the 

undisturbed flow of wind across the real property of another 

must be created in writing and is subject to the sa•e 

conveyancing and inst~u~ent recording requirements as o~her 

ease•ents on real property. 

(2) An instru•ent creating a wind energy easement .ust 
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LC 0319/01 

1 Include: 

2 (a) a legal description o~ the real property benefited 

3 and burdened by the ease.en~; 

~ (b) a description of the dl•ensions of the ease.ant 

S sufficient to determine the horizontal space across and tha 

6 vertical space above the burdened property that must re•ain 

7 unobstructed; 

8 (c) the restrictions placed upon vegetation, 

9 structures. and other objects that would i•pair or obstruct 

10 the wfndflow across and through the easesent; and 

11 (d) the ter~s or conditions, if any• under Which the 

12 ease.ent •ay be changed or terminated. 

13 NEW secrrpN. Section 3. Effective date. ·This act is 

•• effective on passage· and approval. 

-End-

-3-
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Approved by Committee 
on Natural Resources 

'Heu.c BILL NCo /36 

BY~~-I NTRODUCtO 

A BILL FOR AN ACT ENTITlED: •AN ACT CREATING A WINO ENERGY 

EASEMENT; PROVIDING THAT SOLAR AND WIND ENERGY EASEMENTS ARE 

SERVITUDES ATTACHED TO LAND; AMENDING SECTION 7D-17-101• 

MCA; AND PROVIDING AN IHHEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Section lD-17-101, MCA, is amended to ~ead: 

•70-11-101. Servitudes attached to land. The following 

land burdens or servitudes upon land •ay be attached to 

other land as incidents or appurtenances and are then called 

easements=: 

(1) the right o~ pasturei 

(2) the right of fishing; 

(3) the right of taking gaae; 

(4) the right-of-way; 

(5) the right of taking water• wood• Mine~als• and 

other things; 

(6) the right of transacting business upon land; 

(7» the right of conducting lawful sports upon land; 

(8) the right of receiving air~ light, or heat Trom or 

over or oJscharging the same upon or over land; 

(9» the right of receiving wat-er frofll or discharging 
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LC 0319/01 

the same upon land; 

(10) the right of flooding land; 

(11) the righ~ of having water flow without diminution 

or disturbance of any kind; 

(12) the right o~ using a vall as a party wall; 

(13) the right of recelv1ng more than natural support 

fro. adjacent land or things affixed thereto; 

(14) the right of having ~he whole of a division fence 

•aintained by a cotecminous owner; 

(15) the right of having public conveyances stopped or 

of stopping th& same on land; 

(16) the right of a sea~ in church; 

(11) the right of burial; 

(18) ~he right of -conserving open space ~o preserve 

park, recreational• his~orlc• aesthetic• cultural• and 

natural values on or related to landw~ 

.U2) the right of rec:e i y j'ng suo] i ght or wj ad for 

~gnjzed ngnfgssjl forms gf energy genecat·ioo ... 

NfW SECTIQN. Section 2. Wind energy ease•ent. (1, An 

ease.ent obtained for the purpose of insuring the 

undisturbed flow of wind across the real property of another 

must be created in writing and is subject to the saae 

conveyancing and instrument recording requirements as other 

easements on real pToperty. 

C2) An instrument creating a wind energy easement must 

-2- S E C 0 N D R E A D I N G 
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1 include: 

2 (a) a legal description of the real property benefited 

3 and burdened by the ease .. nt; 

~ (bl a description of the dimensions of the ease~nt 

5 sufficient to de~er•ine the horizontal space across and the 

6 vertical space above the burdened property that must reaain 

7 unobstructed; 

8 (C) the restrictions placed upon vegetation., 

9 structures. and other objects that would iapair or obstruct 

10 the Nindflow across and through the easement; and 

11 (d) the ter•s or conditions• if any~ under which the 

12 ease .. nt •ay be changed or teralnated• 

~3 NfW SftiiQN. Section 3. Effective date. This act is 

1~ effective-on passage- and approval. 

-End-

-3-



48th Legislature LC 0319/01 

1 

2 

] 

4 

5 

6 

7 

8 

9 

10 

ll 

lZ 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

Z3 

Z4 

25 

I NTROOUCED 

A BILL FOR AN ACT ENTITLED: •AN ACT CREATING A MIND ENERGY 

EASEMENT; PROVIDING THAT SOLAR AND MIND ENERGY EASEMENTS ARE 

S~RVITUDES ATTACHED TO LAND; AMENDING SECTION 7D-l7-101, 

MCA; AND PROVIDING AN IMMEDIATE ~FFECTIVE DATE.• 

BE IT ENACHD BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 7D-11-10l, MtA, is dmended to read~ 

•70-11-101. Servitudes attached to land. The following 

land burdens or servitudes upon land may be attached to 

other land as incidents or appurtenances and are then called 

easements: 

(1) the right of pasture; 

(2) the right of fishing; 

(31 the right of taking g~e; 

(41 the right-of-wav; 

(5t the right of taking water, wood, minarals, and 

other things; 

(6) the right of transacting business upon land; 

(7) the right of conducting lawful sports upon ldnd; 

(8) the right of receiving airt lightt or h2at from or 

over or oischarging the sa•e upon or over land; 

(9) the riqh.t of receiving water from or discharging 
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LC 0319/01 

the same upon land; 

(10) tha right of flooding land; 

(ll) the right of having water flow without 

or disturbance of any kind; 

diminution 

{12) the right of using a wall as a party wall; 

(13) the right of receiving more than natural support 

from adjacent land or things affixed thereto; 

{14) the right of having the whole of a division fence 

Maintained by a coterminous owner; 

(15) the right of having public conveyances stopped or 

of stopping the same on land; 

(16) the right of a seat in church; 

(17) the right of burial; 

(18) the right of conserving open space to preserve 

par-k, recreational. his~oric• aesthetic, cultural. and 

natural values on or related to landw~ 

U2) t;h-<» right of recejyiog sunlight or wjod for 

~gnizgd ognfossil forms of energy generatjgn." 

NEH SEtTIQNe Section 2. Wind energy edsewtent.- (1) An 

ease•ent obtained for the purpose of insuring the 

undisturbed flow of wind across the real property of another 

must be created in writing and is subject to the same 

conveyancing and instrument recording requirements as other 

easements on real property. 

(2) An instru~ent ~reatinq a wind energy easement must 

-2-
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1 Include: 

2 (a) a legal description of the real property benefited 

3 and burdened by the eas~~nt; 

~ (b) a description of the dimensions of the ease•ent 

5 sufficient to determine the horizontal space across and the 

6 vertical space above the burdened property that must re•ain 

7 unobstructed; 

8 (C) the restrIct ions placed upon vegetat i on• 

9 structures, and other objects that would i•pair or obstruct 

10 the windflow across and through the ease•ent; and 

11 (dl the t&Jorms or conditions. i·f any. under which the 

12 easement •aY be ~hanged or terminated. 

13 NfW $ftitnH. Section 3. Effective date. This act is 

1~ effective on passage and approval. 

-End-

-3-
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HOUSE BILL NO. 1~5 

INTRODUCED BY YARDLEY 

A BILe FOR AN ACT ENTITLED: •.t.N •CT CREATING A WIND ENERGY 

EASEMENT; PROVIDING THAT SOLAR AND WINO ENERGY EASEMENTS ARE 

SERVITUDES ATTACHED TO LAND; AMENDING SECTION 70-17-lOlt 

MCA; •No PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 70-17-101• "CAt is aMended to ~ead: 

"70-17-101· Servitudes attached to land. The following 

land b~rdens or servitude~ upon land May be attached to 

other land as incidents or appurtenances and are then called 

easenre nts: 

Cl) the right of pasture; 

(2) the right of fishing; 

C3) the right of taking gaMe; 

(4) the right-of-way; 

(5) the right of taking water• wood. •ineralst and 

other tl'li ngsi 

(b) the right of transacting business upon land; 

(7) the right of conducting lawful sports upon landi 

(8) the right of receiving airt Jightt or heat from or 

over or discharging the sa•e upon or over land; 

(9) the right of receiving water from or discharging 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

17 

18 

19 

20 

21 

2Z 

2~ 

Z't 

25 

HB 0135/02 

the saae upon land; 

(10) the right of flooding land; 

(11) the right of having water flow without di•inution 

or disturbance of any kind; 

(12) the right of uslnq a wall as a party wall; 

(13) the right of receiving .ore than natural support 

from adjacent tand or things affixed thereto; 

(1~) the right of having the whole of a division fence 

Maintained by a coterainous owner; 

(15) the right of haYing public conveyances stopped or 

of stGpplng the sa•e on land; 

(16l the right of a seat in church; 

(17) the right of burial; 

{18t the right of conserving open space to preserve 

parkw recreational• historic• aesthetic• cultural, and 

natural values on or related to land•~ 

Llil __ tbe-~1Qb1--uf--Le~lxing_-&unllght or wiDQ__{Q£ 

Le~gni~ed_ognfgssll_fQLal_Qf_£nergy ~atigaa• 

~EH-SftllaH& Section 2. Wind energy easement. (1) An 

easement obtained for the purpose of insuring the 

undisturbed flow of wind across the real property of another 

must be created in writinq and is subject to the sa•e 

conveyancing and instrument recording requirements as other 

easements on real property. 

(2) An instru•ent creating a wind energy easement must 

-2- HB 135 
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include: 

2 (a) a legal description of the real property benefited 

3 and b~rdened by the ease•ent; 

~ (b) a description of the dimensions of the easeaent 

5 sufficient to deter$ine the horizontal space across and the 

6 vertical space above the burdened property that must re.ain 

7 unobstructed; 

8 {c) the restrictions placed upon vegetation. 

9 structures, and other objects that would i~air or obstruct 

10 the windflow across and throuqh the ease~nt; and 

11 (d) the ter•s or conditions• If any, under which the 

12 ease~nt May be changed or terMinated. 

13 ~fK-SftiiD~a Section 3. Effective date. This act Is 

1~ effective on passage and approval. 

-End-

-3- HB 135 


