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HOUSE BILL 130

INTRODUCED BY STOBIE, R, JENSEN, LORY, UNDERDAL,
C. SMITH, JONES, ASAY, JACOBSON, HAFFEY,
EUDAILY, DONALDSON, CURTISS, ELLISON, THOFT,
ABRAMS, HANSON, RAMIREZ, RYAN, HEMSTAD, HANNAH,
J. HAMMOND, MENAHAN, MCCALLUM, H. HAMMOND, SCHULTE,
HOLLIDAY, ELLERD, DEVLIN, SWITZER, COMPTON, NORMAN,
HARRINGTON, WINSLOW, BENGTSON, B, SMITH, GAGE,
MANUEL, MUELLER, LYNCH, SALES, SEIFERT, GOODOVER,
KEYSER, J. BROWN, ADDY, J. JENSEN, IVERSON,
BERGENE, D. BROWN, DARKO, KENNERLY, MARKS,
FARRIS, SPAETH, PAVLOVICH, DAILY

IN THE HOUSE

8, 1983 Introduced and referred to
Committee on Judiciary,

14, 1983 On motion by chief sponsor,
Representatives Addy, J.
Jensen, et al., were added as
authors to the bill,

26, 1983 Committee recommend bill do
pass as amended. Report
adopted,

27, 1983 Bill printed and placed on
members' desks.

28, 1983 Second reading, do pass as
amended,

29, 1983 Correctly engrosaed.

31, 1983 Third reading, passed.
Transmitted to Senate.

IN THE SEMNATE
v 1, 1983 Introduced and referred to
Committee on Judiciary.
. 1983 Committee recommend bill be

concurred in as amended.
Report adopted.
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Second reading, pass
consideration,

Statement of Intent attached,

Sacond reading, concurred in
as amended,

Third reading, concurred in.
Ay‘.; ‘7] Noeg, 0.

IN THE HOUSE

Returned to House with
amandments and Statoment of
Intent.

Becond reading, amendmenta
concurred in,

Second reading, Statement of
Intent concurred in,

Third reading, amendmenta and
Statement of Intent concurred
in.

B8ant to enyolling.

Reported correctly enrolled,
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INTRODUCED BY

%L FOR AN ACT ENTITLED:  ®AN ~ALT

MANUFACTUREy POSSESSIGNe SALE AND
IMITATION DANGERQUS DRUGS; AUYHORIZING THE BOARD OF PHARMACY
TO ADOPT RULES;

CREATING EXEMPTIONS; AND

PENALTIES; AMENDING SECTION 45-9-202y MCA."™
Neowvor~
SE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEMW SECTIGNe Section l. Definitions. AS used
{sections Z through 7]y the following definitions -applys

{1) *™“Dangerous drug™ has the meaning given to that
term in 50-32-101.

{2) ™“Imitation dangerous drug®™ mseans a substance that
is not a dangerous drugs which by dosage unit featuresy
including the colory shapes siZey and markingse or by
express or implied representation appears to be a3 dangerous
druge

t3) "Manufacture® means the productiony praparation,
compoundingy processings encapsulatings packaging or
repackagings or labeling or relabeling of an imitation
dangerous druge

NEW SECTION, Section 2. Additional considerations cof

court to establish imitation dangerous druge In addition to

»
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LC 0292,01

those factors specified in [section 1(2) )+ the following may

be considered by a court in determining whether a substance
is an imitation dongerous drugs

(1) statements aade by anyone in contrel of the
substance concerning the nature of the substance or ¥Its uses
or effaects;

{2) statements made to a recipient that the substance
may be resold for inordinate profits

{3) whether the substance ¥s packaged in a msamner
normaltly used for dangerous drugs;

{4) evasive tactics or actions used by the person in
control of the substance to avoid detection by 1law
enforcement authorities; or

{5} the proximity of the substance to dangerous drugses

NEW SELTION.  Section 3. CLriminal sate of imitation
dangerous drug — penalty. (1) A person commits the offense
of criminal sale of an imitation dangerous drug to an adult
if he sellss barterss exchangess gives aways or offers to
selis barters exchanges or give away any iaitation dangerous
drug to or for the use of a person 18 years of age or older.

{Z) A person comaits the offense of criminal sale of
an imitation dangerous drug to a minor if he sellse barters,
exchangess gives awayy or offers to selly bartery exchanges
or give away any imitation dangerous drug to or for the use

of a person under 18 years of agee

INTRODUCED BILL

- HB 130
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{3) A parson convicted of <criminal sale of an
imitation dangerous drug to an adult shall be imprisoned in
the state prison for a term of not less than 2 years or more
than 5 years and may be fined not more than $25,000s except
as provided in 46-18-222.

{(#4) A person convicted of criminal sale of an
imitation dangerous - drug to a alnor shall be imprisoned in
the state prison for a term of not Yéss than 2 years or more
than 10 years and may be fined not mare than $50,000s except
as provided in §6-18-222.

MEW SECTION. Section 4. Criminal

imitation dangerous drug -— penalty. (1) A parson commits

possession of

the offense of criminal possession of an imitation dangerous
drug if he possesses any imitation dangerous drug.

(2) A person convicted of criminal possession of an
imitation dangerous drug is guilty of a wmisdemeanor and
punishable by a fine not to exceed $1+000 or laprisonment in

the county jail for a term not to exceed 1 year or both such

“fine and imprisonment. A person convictad of a second or

subsequent offense under this subsection is punishable by a
fine aot to exceed $1+000 or imprisonment in the county jail
for a term not to exceed 1 year or in the state prison for a
term not to exceed 3 vyears or both such fine .and
1mprisonmenta

{3) A person under 18 years of age caonvictad of a

-3—

AL

o o ~N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC D292/01

first violation undar this section shall be presumed to be
entitled to a deferred imposition of sentence.

NEY_SECTIDMe Section S5« Criwminal advertisement af
imitation dangerous drug —— penaltys (1) A person Commits
the offense of criminal advertisement of an imsitation
dangerous drug if he places in any newspapere magazZines
handbhilles or other publication or posts or distributes any
advertisement or solicitation to promote the manufactures
salay exchangey or distribution of an imitation dangerous
druga

{2) A person convicted of criminal advertisement of an
imitation dangerous drug under this section is punishable by
a fine not to exceed $1004000 or by imprisonment in the
state prison for a term of not less than 5 years or more
than 10 years or by both such fine and imprisonments

BEW SECTIOMs Section 6. CLriminal manufacture of
imitation dangerous drug -—— penaltye. {1} A person commits
the offense of - criminal wmanufacture of an - imitation
dangerous - drug if he manufactures. preparesy or cultivates
any iaitation dangerous druge.

(2) A person convictad of criminal manufacture of an
imitation dangerous drug: under this section is punishable by
a fine not t6 exceaed " $1000000 or by imprisonment in the
state prison for -a term of not Jess than 5 years of wmore

than 10 years or by both such fine and imprisonmenty except

-y
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as provided In 46-18-222.

NEM SECTXOMe Section 7.  Exemptionss. (1) [Sections 3
and 4] do not apply to:

(a) a person authorized by rules adopted by the board:

of pharmacists to possess or sell imltation dangerocus drugs§

(b} a person employed by or enrclled as a Student in a
college or university within the state who possesses
imitation dangefous -~ drugs for the purposes of teaching or
rasearch that are authorized by the college or university;

{c} law enforcement personnel selling or possessing
imitation dangerous drugs while acting within the scope of

their employment; and

(d) a person registered under the provisfons of Title:

50¢ chapter 32« part 3 who sanufacturesy sellse
distributes, oF possesses an imitation dangerous drug for
use as a placebos by that person or any other person so
registaredy,. in the course of professional practice or

researche

{2) The board of pharmacists shall adopts amends or:

repeal rules in accordance with the Mentana Adminpistrative
Procedure Act to authorize the possession or sale of
imitation dangerous drugs whenever It determines that there
is a legitimate need and that the drugs will be used for a
Yawful purposcs

Section 8. Saction 45-9-2023 MCAy is amended to read:
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M45-9-202. Alternative sentencing authority. A person
convicted of criminal. possession of dangerous drugs gr
imitation dangerous deugie frawdulently cbtaining dangerous
arugss or altering labels on dangerous drugse if he is shown
to be an excessive or habitual user of dangerous drugse as
defined In 50-32-101s either from the face of the record or
by a presentence investigationy maye in  lieu of
imprisonsenty be committed to the custody of any institution
for rehabilitative treatment for not less than & months or
more than 2 yearse"

NEM SECTIONa Section 9. Codification instructione
Sections 1 through T are intended to be codified as an
intaegral part of Title 45s chapter 9+ and the provisions of
TitVe 45 chapter 9y apply to sections 1 through 7a

NEW SELTION. Section 10. Severability. If a part of
this act is invalide all valid parts that are severable from
the invalid part remain in effects 1If a part of this act is
invalid in one or more of its applicationsy the part remains
in effect In ald valid applications that are severable from
the invalid applicationse

-End-




STATE OF MONTANA

072-8
REQUEST NO. 2 2-02
FISCAL NOTE
Form BD-15
In compliance with a written request received January 10, , 19 83 , there is hereby submitted a Fiscal Note

for House Bill 130

pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legisiature upon request.

DESCRIPTION OF PROPOSED LEGISIATION:

House Bill 130 prevents the manufacture, possession, sale and advertisement of
imitation dangerous drugs.

ASSUMPTIONS: .

1) Use the Executive Budget for the prison program for the FY 84 and FY 85. .

2) Population in the prison will be 725 inmates per year.

3) Cost per day at the Women's Prison Facility are not included.

4) The Board of Crime Control, after a random sample survey, approximates that
there may be 167 cases for the sale and 194 cases for the possession of imitation
drugs successfully prosecuted each year. Of those successful prosecutions,
‘some 57 would be incarcerated.

FISCAL IMPACT:

The cost per day at the prison will be $34.59 in FY 84 and $35.31 in FY 85. 1If all

57 prisoners were incarcerated at the state prison, the cost would be §719,645 in FY
84. .

COMMENTS :

This legislation would also impact counties by increasing county costs for additional
trials as well as jail costs for these individuals.

TECHNICAL NOTES:

According to a random sample conducted by the Board of Crime Control, no one was
aware of any imitation dangerous drugs being manufactured in Montana. Also, most
advertising originates cut-of-state, however, material is readily available in

Montana,
Continued § D . Qj i '

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: | =15 - 83




Continued

Any reference to the Board of Pharmacy should be changed to Beard of Pharmacists.
No licensing provisions provided in proposed bill to manufacture, possess or sell
imitation dangerous drugs. No funding is provided in bill. Board of Pharmacists
not involved in exemptions under conditiens in the bill.

FISCAL NOTE 3:Y/2



STATE OF MONTANA 219-83

REQUESTNO. _ ... _____.
FISCAL NOTE
Formt BD-15
8
in compliance with a written request received January 26, , 19 3 , there is hereby submitted a Fiscal Note
jor _House Bill 130, Amended pursuant to Chapter 53, Laws of Montana, 1966 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legisiature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 130, Amended, prevents the manufacture, possession, sale and advertisement
of imitation dangerous drugs. '

ASSUMPTIONS:

1) Use the Executive Budget for the prison program for the FY 84 and FY 85.

2) Population in the prison will be 725 inmates per year.

3) Cost per day at the Women's Prison Facility are not included.

4) The Board of Crime Control, after a random sample survey, approximates that
there may be 167 cases for the sale and 194 cases for the possession of imitatien
drugs successfully prosecuted each year. Of those successful prosections, some
39 would be incarcerated in prison, based on the ratio of successfu] prosecutions
(137) for possession of dangerous drugs in 1982 as compared to the number of
persons (15) from this group that were sent to prison.

5) Assume the average prison sentence for sale and possession of imitation dangerous
drugs to be the same as the average sentence for possession of dangerous drugs
in 1982 or 3.4 vears.

6) Assume sentences will be in the "Non-Dangerous" category and inmates will serve .
approximately 20% or 8 months of his sentence.

7)  Assume this law will take affect October 1, 1982.

FISCAL IMPACT:

The cost per day at the prison will be $34.59 in FY 84 and $35.31 in FY 85. If all
prisoners were incarcerated at the state prison, the cost would be $251,118 in FY 84
and $341,794 in FY 85.

LOCAL THPACT:

This legislation would also impact counties by increasing county costs for additional

trials as well as jail costs for these individuals. ‘
Continued .{:;;LC, ) D'»WQ

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: \_LK'QB




TECHNICAL NOTES:

According to a random sample conducted by the Board of Crime Control, no one was
aware of any imitation dangerous drugs being manufactured in Montana. Also, most
advertising originates out-of-state, however, material is readily available in
Montana.

Any reference to the Board of Pharmacy should be changed to Board of Pharmacists,
No licensing provisions provided in proposed bill to manufacture, possess or sell
imitation dangerous drugs. No funding is provided in bill. Board of Pharmacists
not involved in exemptions under conditions in the bill.

FISCAL NOTE 6:DD/2



STATE OF MONTARNA
REQUEST NO. . 507-83

FISCAL NOTE

Form BD-15

tn compliance with a written request received March 25, .19 83 , there is hereby submitted a Fiscal Note
House Bill 130, Amended

for * pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upan request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 130, amended, prevents the manufacture, possession, sale and advertisement
of imitation dangerous drugs.

ASSUMPTIONS:

1) Use the Executive Budget for the prison program for the FY 84 and FY 85.

2)  Population in the prison will be 725 inmates per year.

3) Cost per day at the Women's Prison Facility are not included.

4) The Department of Institutions approximates that two (2) individuals per vear
would be incarcerated.

5) The Board of Crime Control, after a random sample survey, approximates that
there may be 167 cases for the sale and 194 cases for the possession of imitation
drugs successfully prosecuted each year. Of those successful prosecutions,
some 57 would be incarcerated.

FISCAL IMPACT:

The cost per day at the prison will be $34.59 in FY 84 and $35.31 in FY 85. If two
(2) individuals are incarcerated at the prison, the cost would be $25,250 in FY 84.
I1f the Board of Crime Control estimate is used the cost of incarcerating (57) more
prisoners at the prison would be $719,645 in FY 84 and it would increase by the
number of future convictions.

COMMENTS :

This legislation would also impact counties by increasing county costs for additional
trials as well as jail costs for these individuals.

TECHNICAL NOTES:

According to a random sample conducted by the Board of Crime Control, no one was
aware of any imitation dangerous drugs being manufactured in Montana. Also, most
advertising originates out-of-state, however, material is readily available in

Montana.
Continued _ {;;:2&1~A*1i>

BUDGET DIRECTOR

Office of Budget and Program Planning
~246-F

Date:




Continued

Any reference to the Board of Pharmacy should be changed to Board of Pharmacists.
No licensing provisions provided in proposed bill to manufacture, possess or sell

imitation dangerous drugs. No funding is provided in bill. Board of Pharmacists
not involved in exemptions under conditions in the bill.

FISCAL NOTE 3:Y/4
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Approved by Committee
on Judiciary

HOUSE BILL NO. 130
INTRDDUCED BY SYUBIEs Re JENSENs LORYe UNDERDALs
Ce SMITHe JONESs ASAYy Jo JACOBSONs HAFFEYs
EUDAILYe DONALDSONs CURTISSe ELLISONs THOFTs
ABRAMSy HANSONs RAMIREZs RYANy HEMSTADs HANNAH,
Je HAMMONDs MENAHANy MCCALLUMs Hs HAMMONDe SCHULTZ,
HOLLEDAYs ELLERDy DEVLINy SWITZERs COMPTDONe NORMAN.
HARRINGTONy WINSLDWe DENGTSONs Ee SMITHs GAGEs
MANUELs MUELLERs LYNCH, SALESsy SEIFERT+ GOODOVER
KEYSERy Je BROWNs ADDYs Je JENSENes IVERSONS

BERGENEs D« BROWNs DARKOy KENNERLYs MARKS e
FARRISs SPAETHs PAVLDVICH» DAILY

A BILL FOR AN ACT ENTITLED: *AN ACT TO PREVENT THE
MANUFAEFUREY~-POSSESSFBNyY SALEy POSSESSION FOR__SALEs AND
ADVERTISEMENT OF IMITATION DANGEROUS DRUGS; AUTHORIZING THE
BOARD OF PHARMAEY PHARMACLISIS 7TO ADOPT RULES; CREATING
EXEMPTIONS; AND PROVIDING PENALTIES;  AMENDING - SECTICN

45-9-2024 MCA™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECYIONe Section l. Definitionses As used in

[sections 2 through ¥ &)+ the following definitions apply:?
{1) ™Dangerous drug®™ has the meaning given to that

term in 50-32-101l.
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{2) ®Imitation dangerous drug® means a substance that
is not a dangerous drugs which-by-desege-unit—features SUT
IHAT IS_EXPRESSLY OR IMPLYFOLY REPRESENTED TQ BE A_DANGEROUS
DRUG_OR_TID _SXMULATE THE EFFECT OF A ODANGEROUS DRUG . _AND__THE
APPEARANCE OF WHICHy including the colory shapes sizes and
narkingss or-by-express-—er—implied-representetion—appears—to
be WOULD LEAD__A REASONABLE PERSON 1O BELIEYE THAT _THE
SUBSTANCE IS a dangeraus druge

£33--2Ranuf sctureli--peans--the-productionr-preparationy
compoundingy -~ -processingy-——encapauiatingy—-packagrng-——or
repachagingy--or—3isbeting--or-—retapeting—of--an—iaitation
dengerous—drugs

REN-SEETEONg——Sectian-2v—-additionai-considerations——of
eourt-to—establish-imitatian-dangerous-druge-~-in-addition-te
those—faetora—apecified-in—facectian—it{2}jvr-the-foliowing—may
be-—considered-by-a-court-in—determining-whether—-a—substance
‘a-an-imitation—dangereodva-drugs

ty--atatenentas——node——hy-—anyone——in—eontrot——of-—the
Substance-coneerning-the-nature-of-the-substance-or—its-uses
or-effectsy

{2}—~statements--made-to-a-recipient-that-che-substance
may-pe~-resnld-far-insrdinate-prefity

£3}--whether~the-substance-——is--packaged--in——a--manner
rermatly—used-for—dangecous—deoqgst

- f4)-—evasive--tacties——or-aceions—vsed-by-the-person—in

-2- HB 130

SECOND READING
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eont rot——of-—the-——aubstante——to--gvord-—detection--—by-——taw
enforesment—avthoritiest-or

t5)-—the—proximity-of-tha-substance-to-dangerous-drugss

MEH_SECTIQON, Section 2. Criminal sale of imitation
dangerous drug -— penaltys (1) A person commits the offense
of criminal! sale of an imitation dangerous drug to-am-adule
if he KNOWINGLY OR PURPOSELY sellsr barterss exchangess
Jives awayes or offers to sells barter, exchanges or give
away any imitation dangerous drug te-or-fer-—the——use-—of -a
person—ié-yeara-of-age—ar—oider.

+2§ -~ h-—person——eonsity-the-sffense-of-crinrnat-sate—of
an—imitation—dangerouy—drug-to-a-miner-i+f—he-selisvr-berteray
exchongesy-gives —awoyy—or-offers-to-seidy-bartery——exchangey
ef-géve-nﬂay-anf—+n+tetfon-dangefcus-dfug—ee-er—For—the-use
of-a-person-under~i8-years-of-nges

+3+12) A person convicted of criminal sale of oan
Imitation dangerous drug to en-edudt A PERSQON 18 YFARS OF
AGE OR_CLDER shall be imprisoned in the state prison for a
term of not ‘ess—than-2-yesrs—or more than 5 years and may
be fined not more than $25,000y--except-—as--provided-—in
4=t 8222,

f43(3) A person convicted of criminal sale of an
imitation dangerous drug to a m+nor PERSUON UNDER _THE_AGE _OF
18 shall! be imprisoned in the state prison for a term of not

tesas-than—2~yesrs—or more than 10 years and may be fined not

3~ HB 130
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more than $504000y-except-as-provided-in-4o-18-222.
MEM_SECTIOMs Section 3, Criminal
imitation dangerous drug HITH PURPOSE_ID. SELL — penalty.

(1) A person commits the offense of criminal possession of

possession of

an imitation dangerous drug MITH_ _PURPOSE _JO.  SELL if he
possesses WITH PURPDSE YO SELL any imitation dangerous druge

(2) A person convicted of criminal possession of an
imitation dangerous drug #3--guiity-——ef--a--misdemeanor—--ond
ponishable-by-a-fine-not-to-exceed-$iv008-or-imprisonment—in
the-county-jati-for-a-term—-not-to-excead-i-year-or—-both—such
fine—-and-—imprisonmentv--A--perssn-cenvieted-of-a-second-or
subsequent-affense-under-this-subseetion-irs-punishable—by--»
fine-not-ta-axesed-4iy880-or—inprisonnent-in—-the-county—jaid
for-a—-termnot-to-enceed-i-yeoar-or—+n-the-state-prison-for-a
tera-——not-——to--execeed-—3I--years-—or-—both--such--fine-~and
+uprivonment WITH PURPOSE TO SELL SHALL BE IMPRISONED 1N _THE
SIATE SRISON EOR A TERM OF NOT MORE FHAN 5 YEARS AKD MAY BE
EINEQ _NOY MORE YHAN $25:000.

£t3)~—A--person——under—--18-~years——of-oge—convicted-of-a
firat—viotation-under-this-section—shati—he—presamed--to-~be
enti tted-to—o—de fer red—i+apos it +on—of-sentences

NEW SECIIONs Section #. Criminal advertisement of
imitation dangerous drug —— penalty. (1) A person commits
the offense of criminal advertisement of an imitation

dangerous drug if he KNDWINGLY. QR PURPQSELY places ia any

~ by HB 130
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newspapers magazines handbills or other publication or posts
or distributes any advertisement or solicitation to promote
the manufactures sales exchanges or distribution of an
imitation dangerous druge

(2} A person convicted of criminal advertisement of an
imitation dangerous drug under this section is punishable by
a fine not to exceed $100,000 or by impriscnment in the
state prison for a term of not ¥}ess-than--5-—yeovs——-or wore
than 10 years or by both such fine and imprisonment.

HEH-SEETEONy——Sectron-bn——Eriminot————-monuvfacture————of
+mienation-dangerous-drug————-penaltys-—tir-A~—person-—commits
the-——affanse—-—of-—crininal-—ponufoctore——of-—an—-imrtation
dangereus—drug—if-he-manuvfacturesv-preparesy——or-—cultivates
any—+attation-dangerous-dragw

t2}-~A-~person-—convicted-of-eriminat-menufac ture—of-an
+eibeation-dangeroda—-drug-under—this-section-rs-punishapte-oy
a-frne—not—te—exceed-$360y008—eor——hy--imprisonnenet-——in-—the
stote——prison~—Ffor-—a-—tern-of-not-tess-than-5-years-or-mnore
than-18-years-or-by-hoth-sdeh-f ine-and-reprisonmenty--except
as-provided-in-46=-18-223w

NEW_SECTION. Section 5. Exemptionsas (1) {Sections 3
end 2 THRQUGH 41 do not apply to:

(a) a person authorized by rules adopted by the board
of pharmacists to possess WITH _PURPOSE TO SELL or sel)

imitation damgerous drugs;

-5- HB 130
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ts)-—a-person-employed-by-or—enrotted-ar-o-student—in—a
ﬁe}%ege—-af-—unévers+E1--uithin--the«—state—-uho——-possesses
+n§eae+en-—ﬂangeraus——dfugs——Fef-the~pufpeses—ef—teaeh+ng-of
fe&ea#eh—tﬁo&—afe—ouehefited-by-the~ee4+ege-~er——univefsitrf

te¥iBl Vaw enfarcement personnel selling or possessing
HITH PURPOSE 1D _SELL imitation dangerous drugs while acting
within the scope of their employment; and

td¥+{L) a person registered wunder the provisions of
Title 50s chapter 32y part 3+ who menufocturesy sellsy
disteributeay or possesses WITH PURPOSE TO _SELL an imitation
dangerous drug for use as a placebos, by that person or any
other person so registeredy in the course of professional
practice or research.

{2}y The board of pharmacists shall adopty amends or
repeal rules in accordance with the Montana administrative
Procedure Act to authoriZe the possession HLIIH PURPOQSE T0Q
SELL or sale of imitation dangerous drugs whenever it
determines that thera s a legitimate need and that the
drugs will be used for a lawful purposes

Section 6. Section 45-9-202y MCAy is amended to read:

#45-9-202. Alternative sentencing authority. A person
convicted of criminal possession of dangerous drugs gors
CRIMINAL__ SALE __QF imitatiop dangerous _drugss LCRIMINAL
BOSSESSION _DF__QOANGERQUS _DRUGS  WITH _PURPOSE IO  SELL.

fraudulently obtaining dangerous druqss or altering labeils

&= Ha 130



10
11
12
13
14
15

16

HE 0130/02

on dangerous drugsy if he is shown to be an excessive or
habi tual wuser of dangerous drugss as defined in 50-32-101y
either from the face of the record or by a presentence
investigations mays in lieu of imprisonments be committed to
the custody of any institution for rehabilitative treatment
for not Tess than & months or more than 2 years.*®

NEM.SECIION. Section 7. Codification instructione
Sections 1 through ¥ £ are intended to be codified as an
integral part of Title 45y chapter 9 and the provisions of
ii%'a 45y chapter 9, apply to sections 1 through ¥ 5.

NEW SECTIONa Section 8a. Severabilitys If a part of
this act is invalide all valid parts that are severable from
the invalid part remain in effecie 1f a part of this act is
invalid in one or more of its applicationsy the part remains
in effect in all valid applications that are severable from
the invalid applicationse

-End-~

-7- HB 130
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) HOUSE BILL RO. 130
INTRODUCED BY STUBIEs Re JENSENe LORYes UNDERDALs
Ce SMXTHe JONESe ASAYy Je JACOBSONe HAFFEYe
. EUDAILYs DONALDSONe CURTISS’VELI.ISUNQ THOFT»
ABRAMSs HANSON» RAMIREZy RYANy HENSTADy HANNAHe
de HAMMONDe MENAHANs MCCALLUMy Ho HANNONDy SCHULTZ,
HOLLEIDAYy ELLERDs DEVLINs SWITZERs COMPTONs NORMAN,
HARRINGTONy WINSLON, BENGTSONy E. SMITHy GAGE,
MANUELy MUELLERe LYNCHs SALESs SEIFERT» GOODDVER
KEYSERe Jo BRONNs ADDYy Je JENSENy IVERSON,
BERGENEy D. BROMWNy DARKOy KENNERLYy MARKS,

FARRISs SPAETHy PAVLOVICHs DAILY

A BILL FOR AN ACT ENTITLED: ™AN ACY TO PREVENT THE
MAMUFAC FUREy MAMUEALTUSE, Dassessmv SALEy POSSESSION FOR
SALEs AND ADVERTISEMENT OF IMITATION DANGEROUS  DRUGS]
AUTHORIZING THE BOARD OF ' PHARMAEY PHARBACISIS TO ADOPT
RULES; CREATING EXEMPTIONS; AND PROYIDING  PENALTIES;
AMENDING SECTION 45-9-2024 MCA.®

BE IT ENACTED BY THE LEGISLATURE OF THE ISTATE OF MONTANAZ

NEM_SECTION. Section ls Definitionss As used in
[sections 2 through ¥ £ _AND 4%-9-202s _NHCA)+ the following
definitions apply:

{1) *Dangerous drug®™ has the wmeaning given tc that
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term in 50—-32-101.

(2) “Imitation dangerous drug" means a substance that
is mot a dangerous drugs which-by-denage-upit-features BUI
APPEARANCE 'OF NHICH, including the colors shapee sizes and
markingss ﬁwxpww—h&hﬁmw
SUBSTANCE_IS a dangerous drugs )

| HEM-SECTIONy--Section-Ze--Additionai-considerations—of

court-to-estabH sh-iaitation-dengerous—drugv—in—eddition—to
these—factors-apecifred-in—focction—itdiv-the-foliowing—way
#3-en-tmitation—dongerous—druge

y-—statenents-—nade—by--anyenc—in——contro¥—ef-~the
mﬂwemrﬁwmﬁtmwmnu—bréeﬁ-uﬂ
or~effectay ‘ ‘

t2~—atntenenty-——pode—to—a—vrectpient-that-tha-substonce
my*be—nn“-for—*mdfﬁ&e—pfﬁm

3 y——wihether—the-aubst $a——peochkaged-——nr——a-——pamer

nerastiy-used-Far—dangerouns—drugss
-2 H8 130
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HPW%M« ro-~dingerows-deugse
SEN AECIION. Sectlch 2. Crieinal sale of {witation
dangerous” drug ~- penaltys (1j & pefson cosmits the offense

of ciriwithil sate of an imitation dangerous drug to-wn-edebt
I¥ he KNDUIRGLY 02 PURPBEBIY sellss bartersy exchahgess
gives aways o offers to gelly bartery exchanges or give

dway any isltation datigercus drug Se-er-for-—Ehe+~gee——§f--n

£3%12) A person -convicted of criminal sale of an
imitation dengerous ' drug to wn-adelt A PERSON 2R _YEARS OF
m_m 4hall be imprisoned in the state prison for a
tarm of nrot Feye-than-P-yesrs--or more than 5 years and aay
ba Findd not mora than $25,000p-~2xcept——ta—provided-—n
wo~30-2RE. |

+9¥13) A person convicited of crininel sales of an
imitation dangerdus Urug to @ nérer ZEASOM UNUER. SHE AGE. OF

~~18 shalt be imprisoned in the state prison for a term of not

—F- H8 130
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S$esy-than—2-years-eor Widre than 10 years and may be fined not
more than $505000y—except-as-provided-in-4b~38-202,
MEM_SECTION. Section 3. Criminal
imitation dangerous deug MITH_PURPHSE 0 SELL -— panalty.
{1) A person commiti the offense of crisinal possession of
an Iwitation dangerous drug MITH PURPOSE YO SELL If he
possesses NITH PURFOSE. IO SFLL any (witation dangerous druge
{2) A person convicted of criminal possession of an

possassionh of

imitation dangerous drug H--guidty——of—a——aisdameanor——oid
panianebIr-by-a-fine-not-to—encend-03 y 800 -or-iaprisonusnt—n
' +-For—a o0 wod<4 ! o -

*!l A y P 5 ) 20 " v bt |_.“_‘
Firat—viotation-onder—thit-sestion—sheli-be-prosumed-—to—-te
MEW_SECTIONa Section 4. Crimina) advertisement of
imitation dangerous drug == penaltye (1) A person commits

the offense of crisinal advertisement of an Imitation

-y e 130
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dangerous drug if he KNONINGLY DR_PURPOSELY places in any
newspapers magazines handbill, or other publication or posts
or distributes any advertisement or solicitation to promote
the manufactures sales exchanges or distribution of an
imitation dangerous druge

(2) A person convicted of criminal advertisement of an

imitation dangerous drug undaer this section is punishable by

a fine not to excead 3$100,000 or by imprisomnment in the -

state prison for a ters of not ¥ess—then~~S5—years-—or more
than 10 years or by both such fine and imprisonment.

. NEi-SEEFIGNn -~ Section—bv—Lrinineat-~~—senofacture--—-of
i-itct#én-deugerous—drug—-——pena*ty-——ttf-*-—person-—ee-u+ta
the-—offense—-of——eriminat—monufacture—of-—an—initation
dongerous—drog-if-he-nenofacturesv-preparesy—er-~suitivates
any—iwrtation-dongerous—drugs

t29——h-—person—econvicted-of—eriginsi-panufacture—of—on
iwitetion-dengerous—drug-under—this-section—is—puniashable-by
- Fine~not-to—anceed-5100v888—or——by=—imprisonment——in——the
state——prison—Ffor——a--tern-of-not-teas-than-5-yesrs-er-more
than-18~yenres—or-by-poth-such—fine-and-iuprisonmente-~except
as-provided—in—46—10—2ddv

THERE XS A _NEM MCA SECTION_THAT. READS:

Section 5« Criminal manufacture of imitation dangerous
drug =~ penaltye (1) A person commits the offense of

criminal manufacture of an imitation dangerous drug if bhe

-5= HB 130
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knowingly or purposely manufacturess preparess or cultivates
any iwmitation dangerous druge .

{2) A person convicted of criminal sanufacture of an
imitation dangerous drug under this section Is punishable by
a fine not to exceed $1005000 or by l-pr‘&cn-ent in the
state prison for a tars of not more than 10 years or by both
such fine and iwmprisonsenta

MEM _SECTION. Section 6.  Exemptionss (1) [Sections 2
end 2 _THROUGH 4 5) do not apply to:

{a) a parson authorized by rules adopted by the board
of pharmacists to possess MITH PURPOSE TD. SELE or sell
imitation dangerous drugsj

T th{-~a-person-employed-by-or-enrollted-as-a-stedent-in-a
co%%ege——or——un+vefs#ty——w+th+nd—the——Qtatc-—-ho———posscsses
+-+tetien-—dnngereua—‘dr-gs--fer-th-—purpesesief-tooehing—or
researeh-that-are-avtherfeed-by-the-college-~ar-~aniversityy

terifl Yow enforcement persénnel s5e11ing or possessing
HITH  PURPOSE_ Y0 .SEAL Imitation dangerous drugs while acting
within the scope of their employment; and

+434C) & person registerad undar the provisions of
Title 504 chapter 32, part 3y who menufectoresy sells,
distributesy or possesses HITH PURPOSE TO SELL an imitation
dangerous drug for use as a plagebo' by thét person or any
other person so registereds in the course of professional

practice or rescarchs

-b= HB 130
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{2) The board of pharsacists shall adopts amends or
repeal rules in accordance with the Pontana Administrative
Procedure Act to authorize the possession NIXH PURPFOSE. TG
SELE or salé of iImitation dangerous drugs whanever It
deternines that there is a legitisate need and that the
drugs will be used for a3 Vawfol purpose. _

Section Te Saction #$5~9~202¢ MCAy is amended tc read:

m45-9-202. Alternative sentencing authoritye A person

convictad of criminal possession of dangerous drugs afs

SELLs fraudulently obtaining dangerous drugsy or altering

Tabels on dangerous drugse IF he is shown to be an excessive

‘or habitual user of danglrous drugsy as dafined - in

50-32-101y either from the face of the record or by a
presantence investigationy; mays in Tieu of imprisonsent, be
coamittad to the custody of any institutlon for
rehabil itative treatment for not less than & months or msore
than 2 years."

NEM _SECTIONS Section B, Codification
Sections 1 through ¥ 3 § are intended to be vodified as an

instructions

integral part of Title 45, chapter 9y and the provisions of
Title 45¢ chapter 9, apply to sections 1 through # § f.
NER SECIIONG Section 9, Severabillity. If a part of

‘this act Is invalidy all valid parts that are severable from

-T- HB 130
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the invalid part remain in effecta If 2 part of this act is
invalid in one or more of its applicationse the part rewmains
in effect In aly valid applications that are severabl_e from
the invalid applicationsa

‘Eﬂd‘

. T HB 130



March 4, 1983

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 130 be amended as follows:

l.

Page 2.
Following: 1line 9. :
Insert: "(3) "Person" includes any individual, business association,

partnership or corporation.”

Page 3, line 21.
Strike: "$25,000"
Insert: "$50,000"

Page 4, line 19.
Strike: "§25,000"
Insert: "$50,000"

Page 4.
Following: 1line 22.

Insert: "§3) A person under 18 years of age convicted of a
first v1o}at10n under this section shall be presumed
to be entitled to a deferred imposition of sentence."



48th Legislature H8 130
1 STATEMENT OF INTENT
2 HOUSE BILL 130
3

& A statement of intent is raquired for this bil1l because
5 it gives the Board of fhermecy PBHARMACISIS the power to
6 adopt rules authorizing persons to possess or sell imitation
7 dangerous drugse

8 It is the intention of the Leglslature that the Board
9 shouids as it determines necessaryy adopt rules authorizing
10 such persons as pharmacistsy law enforcement officers and
1 physizians to possess or sel} Imitation dangerous drugs
12 while acting within the =cope of their employmente The rules
13 should authorize possession for sale only by those persons
14 who have bona fide reasons for possession for sale and
15 should not purport to excuse otherwise criminal activity of
i6 any type.

REFEREWCE

{6 (30
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HOUSE BJEL NO. 130
INTRODUCED BY STOBIEy Re JENSENe LORYs UNDERDALs
Ces SHITHy JONESe ASAYs Ja JACOBSONs HAFFEY,
EUDAILYy DONALDSONy CURTISSe ELLISOMNs THMOFTs
ABRAMSy HANSONy RAMIREZy RYANs HEMNSTADs HANMNAH,.
Je HAMMONDs MENAHANs MLCALLUMs; He HAMMONDy SCHULTZ,
HOLLIDAY,y ELLERDs DEYLINy SHITZER, COMPTONy NORMANe
HARRINGTONes WINSLOWe BENGTSONe E. SMITHy GAGEy
MANUELs MUELLERey LYNCHy SALESy SEIFERTe GODDOVERs
KEYSERy Jeo BROWNy ADDYy Jo JENSENe IVERSDN.
BERGENEy Do BROWNy DARKDs KENNERLY» MARKS
FARRISy SPA-THe PAVILOVICHs DAILY

A BILt FOR AN ACT ENTITVLED: "AN ACT TO PREVENT THE
MANGTAEFUREY MANUEACTURE. PBS5ES5316Ne SALEs POSSESSION FDR
SALEs AND ADYERTISEMENT OF IMITATION DANGERDUS DRUGS;
AUTHORIZING THE BOARD OF PHARMAEY PHARMACISIS TO ADOPT
RULES; CREATING EXEMPTIONS; AND PROVIDING PENALTIES;

AMENDING SECTION 43-9-202y MCAL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

HEW _SELTION. Section ie Definitionss. As used in
[sections 2 through # &_AND 4£5-9-202:_ MCLA)e the following
definitions apply:?

(1) ™Dangerous drug® has the meaning given to that
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term in 50-32-101.

{Z) "Imitation dangerous drug™ means a substance that
is not a dangerous druge which—by-dosage—unit-festures RUT
INAT_IS_EXPRESSLY OB _IMPLIEDLY REPRESENTED YO BE_& DANGEROUS
OBUG-08_T0O_SIMULATE THME EEEECT QFE_A_DAMEERQUS. ORUG._AND.__IHE
APPEARAMCE _QFf WHICH+ inciuding the colorsy shapes sizes and
markingse er-by-express-or—tmphied-representation-appears-te
bs NOULD LEAD A REASONABLE PERSON _TO _GELIEVE THAY THE
SURSTANCE IS a dangerous druge

£3)__TPERSON® . INCLUDES __ANY __INDIVIDUALe _ BUSINESS
ASSOCTATION. PARINERSHIP. OR CORPORATIONS

£33~ ~"Hanufecture”-neons-the--productiony——preperetiony
compoundingy---processings---encapsuiatingy-~-packaging——or
repackagingyr-or--3abeting--or-—relodbeting——of—ean——+amitotion
dangerous-drage

NEM=SEEXIMn——Section—2v--Additionat-—considerations—of
court-to-estabitsh-imitation-deangerosva—drugv——in-eaddition—to
thoye-factors-spectfied-in~faection-i {2y v -the~Fodtowing—may
be-eonstdered-by-a-eourt-in-determining-whether-e——-substanee
+4-on- imitarion-dongerons-drugd

t¥r--statements--moade-~by--anyone—-in-—eontro}-—of—the
substance-concerning-the-natore-of-the-substence—or—its-uses
or-effestsy

tE3-—stntementa-nade-to-a-recipient-that-tha-—substanes

may-bhe-resotd-for-inordinate-proficey

2= HB 130

REFERENCE BILL



S WN

@ N > W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0130/04

t3}-~whether-~the--substence——+s——packsged-~in-s-manner
normat }y-vsed-for-deangersas-drugst

14 ~—evarive-tacticy—or-attionys-used-by-the-—person—in
controt——-of-~-the-~substance-—to-—avoid--detection+~by-—taw
enforcement-authorétiest-or

$53——the-proximtty-of-the-yubstence-to-dangerons-drugsw

NEW_SECTION. Section 2. cCriminal sale of imitation
dangerous drug -— penaltys (1) A person commits the offense
of criminal sale of an imitation dangerous drug te-an—-adedt
if he EKNMOWINGLY _OR. _PURPQSELY sellsy barterss exchangess
gives aways or offers to sells bartery, exchanges or give
away any leitation dangerous drug to-or—for-the-use-of-a
personv~if-years-of-asge-or-older.

{23~—h—person-commtts-the-of fenre~af~crininat —sate—of
an—-tnitotton-dangerovs-drug-to-a-niner—if-he-setlsvy-bartersy
exchangesy-—gives~aweyr-or-effers—to-ssily-barterr-exchengey
or-give-away-any-initotion-dangerous-drug-to-ep-for-the--nse
ef-a—persen—under-if-years-of-agen

€33i2) A person copvicted of criminal sale of an
imitation dangerous drug to en-edudt A_PERSON__13_  YEARS _OF
AGE...QR%__ L OER shal) pe imprisoned in the state prison for a
term of not ¥ess-than-2-yesrs-of morae than 5 years and may
be finead onot more than $25v800 350:000v—except-as-provided
in-46~10-222«

t%2£3]1 A person convicted of criminal sale of an

-3~ HB 130
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imitation dangerous drug to a winor PERSONM UNDER IHE AGE _OF
18 shall be imprisoned in the state prison for a term of not
}esa—than-2-years~eor more than 10 years and may be fined not
more than $504000y-exeept-as-provided-in-46-10-ER22.
NMEM_SECIIQNs Section 3. Criwmlinal
imitation dangerous drug MIIM PURPOSE To StlL -~ penalty.
(1) A person commits the offense of criminal possession of
an iwnitation dangerous drug gIXH_ _PURPOSE__T0O SELL if he
possesses WITH PURPOSE IO SELL any imitatlon dangerous druge

{2) A person convicted of criminal possession of an

possession of

imitation dangerous drug +e--guitty-—of-e-nisdemeanor-and
punishahie-by—a-fina-not-to-exceed-41iv008-or-iaprisonsent—+n
the-county—fati-for-a-termhot~to-excesd-i-year—or-both-such
fine-and-teprisonPentv—A-person-conviceted-—of-—a--seecand-—or
anprequent-—offonse-under-thts-subsection-is-punishedte-by-2
fine-not-to~exceed—$1v806~or—imprisonment—in-the-connty—ja+d
for—a-tarma-not—to-excesd—i-yeor-or—in—the-seate—prison-for-s
tera~—-net-—to~-exrcasd-—I-~years--or--bath-—soch---fine---ond
¥mprisonment MITH PURPOSE TD SELL SHALL_BE_IMPEISONED 1N THE
STAIE _PRISON FOR A TERM OF NOT MORE THAN 5 XEARS_AND. HAY BE
EINED MOX_MORE THAN 4E5x864 2302000.

+33——-A-person-under—-it8-yaars-—of--sge--convitted-~of--a
firat-—viotation-—under-this—section-shali-be-presunecd-to-be
entitied-to~a-deferrod-taposition-of-sentencer

L3} __A_PERSOH UNCER. 18 YEARS QF. AGE  CONYICIEQ. QF A

— HB 130
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EIRST _¥YIMM AYION _UMDER THIS SECTION SHALL EE PRESUMEG IQ RBE
ESIIILED YO A DEFERRED JMPOSITION QOF SENIENCES

NEW_SECTIONs Section 4. Criminal advertisement of
imitation dangerous drug - penaltyes (1) A person commits
the offense of criminal advertisement of an imitation
dangerous drug #if he KNOMINGLY OR _PURPOSELY places in any
newspapers magazines handbills or other publication or posts
or distributes any advertisement or solicitation to promote
the manufacturesy sales exchangees or distribution of an
imitation dangerous druge

(Z) A person convicted of criminal advertisement of an
imitation dangerous drug under this section is punishable by
a fine not to exceed $.00+000 or by imprisonment in the
state prison for a term of not jess-than—S-yeurs-or more
than 10 years or by both Such fineé and imprisonment.

NEM=-SEEFIONE~-Section-bu-=Eriminel-——nanvfactare~----of
mitarion——dangerous--drug-~~-pensitys--{i}-A-person-commits
the--affentre——of—erininal--genufacture——of-——an——tmnitation
dangersus—-~drug--f-he-nonufucturesy-preparesy—or—cultivotes
any—imitatvon-dengerous—-druqe

f24——a-pereson-convicted-af-criminat-sanufaceure—eof-—an
+aitetion-dangeroas-drug-under—-thia-aseetion-is-punishadbte-by
a——fine~~not--to-~execeet--$188y000-or-by-imprisonment-yn-the
2tntearison-for-a-term-of-net-tess-than——S-—years--or—--more

than~-18-years-or-hy~both-sueh-fine~and-+mprisonmenty-except

-5=- HB 130
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as-provided—in-46-18-222s

THERE_15 A _NENW_MCA_SECTION THAT READS:

Section S« Criminal manufacture of imitation dangerous
drug -~ penaltya (1) A person commite the offense of
criminal manufacture of an Imitation dangerous drug if he
knowingly or purposely manufacturess preparess or cultjvates
any imitation dangerous drugs

(2) A person convicted of criminal manufacture of an
imitation dangerous drug under this section is punishable by
a fine not to exceed 31004000 or by impriscament in the
state prison for a term of not more than 10 years or by both
such fine and imprisonmente.

MEM_SECIIONa Section 6. Exemptions. {(l) [Sections 3
and 2_IHBIMUEH 4 5] do not appty to:

(2) a person avthorized by rules adopted by the board
of pharmacists to possess NITH_ _PURPOSE. 10 _SELL or sell
imitation dangerous drugs;

tb¥--a-person—enployed-by-or-enrotied-as-a-student-in—-a
eatieqe-—-or-—aniversity——within--che--stace——yho--possesses
tuiestion-dongerovs—drugs—for-the-purpeoses——af-—teaching-——or
reseorch--that--are-outhorized-by~the—cotinge-or-univerasirtys

fe¥iB}l law enforcement persomnel selling or possessing
HITH_PURPOSE JTO.SELL imitation dangerous drugs while acting
within the scope of their employment; and

+d¥{L]l a person registered under the provisions of

-5~ HB 130
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Title 50y chapter 32« part 3, who manufacturesy sells,
distribueesy ar possesses NITH _PURPASE If0 _SELL an imltation
dangerous drug for use as a placebor by that persoan or any
other person so registereds in the course of professional
practice or researche.

(2} The board of pharmacists shall adopts amendy or
repeal rules In accordance with the Montana Administrative
Procedure Act to authorize the possession MIIH__PURPOSE. .10
S3ELL or sale of imitation dangerous drugs whanever it
deteraines that there is a legitismate need and that the
drugs will be used for a lawful purpose.

Section 7« Section 4£5-9-202y NCAs is amended to read:

#45~9-202+ Alternative sentencing authoritys A person
convicted of criminal possession of dangerous drugs pgy
CEININAL. . SALE _DF imitation _dangerous . .drugss LCRIMINAL
ZOSSESSION. OE . _IMITATION. .DANGFRDUS. DRUGS .MIYH PURPDSE.TOD
SELL: fraudulently cbtaining dangerous drugsy or altering
labels on dangerous drugsy If he is shown to be an excessive
or habi tual user of dangerous drugse as defined in
50-32-101y either from the face of the record or by a
prasentence |nvestigations Mays in lieu of imprisonmsent, be
coamitted to the custody of any institution for
rahabilitative treatment for not less than 6 months or more
than 2 years.”

NEH SECTIAN. Section Bs fodification instructione

-T- HB 130
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Sections 1 through * § & are intanded to be codiflied as an
integral part of Title 45, chapter 9 and the provisions of
Title 45, chapter 9y apply to sections 1 through # § &.

SEM_SECTION. Section 9. Severability. If a part of
this act is invalide all valid parts that are severable from
the invalid part remain in effects If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all1 wvalid applications that are severable from
the invalid applications.

-End-
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