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HOUSE BILL 110. 92 

INTRODUCED BY STOBIE, 
DAILY, SCHULTZ, HARPER 

BY REQUEST OF THE ADMINISTRATIVB CODE COMMITTEE 

January 5, 1983 

January 11, 1983 

January 12, 1983 

January 14, 1983 

January 15, 1983 

January 17, 1983 

Jantut.ry 18, 1983 

March 2, 1983 

March 4 , 1983 

r-!arch 7, 1983 

IN 'l'HE HOUSE 

Introduced and referred to 
Committee on State 
Administration. 

Committee recommond bill do 
pass. Report adopted. 

Bill printed and placed on 
members' desks. 

On motion rules suspended and 
bill placed on second reading 
tbh day. 

Second reading, do pass. 

Coneidered correctly 
en9rossed. 

Third reading, passed. 
Transmitted to Senate. 

IN 'l'HE SENA'!'B 

Introduced and referred to 
Committee on State 
Adminietration. 

eom~ttee recommend bill be 
COnCUrred in as IU'Mnded. 
lleport adopted. 

Second reading, concurred in. 

Third reading, concurred in. 
Ayes, 47J Hoes, o. 



I 

IN 'fSB HOOSE 

March 7, 1983 Returned to Bouae with 
amendments. 

March 9, 1983 Second readinq, amendments 
concurred in. 

turch 10, 1983 Third readinq, amendments 
concurred in. 

Sent to enrollinq. 

March 12, 2983 Correctly enrolled. 

March 14, 1983 Siqned by President. 

Siqned by Speaker. 

March 15, 19U Delivered to Governor. 

March 19, 1983 Governor•e recommendation for 
amendments .ubmitted to the 
House. 

March 31, 1983 Second .reading, Governor' s 
amendment• not concurred in. 

April 1, 19113 On motion, previous action 
reconsidered. 

April 4, 1983 Second reading, Governor's 
amendments concurred in. 

April s, 1983 Third reading, Governor's 
amendments concurred in. 

IN 'l'HB SENA'l'B 

April 6, 1983 Governor's amendments 
transmitted to Senate. 

April 7, 1983 Second reading, Governor's 
amendments concurred in. 

April 8, 1993 Third reading, Governor's 
amendments concurred in. 
Ayes, 47J Noes, 1. 
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April 9, 1983 

IN 'l'Hl!l HOUSE 

f 

3 

Returned to Bouae. Sent to 
enrolling. 

Reported correctly enrolled. 
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A IU ll FOR AN ACT ENTITLED I •AN ACT TO 'AUTHORIZE THE 

ADNINlSTRATIYE COIIf COfll'll.TTEE TO OII.JE&T TO AllY RULE UPON· THE 

GROUND THAT IT liAS ADOPTED IN SUBSTANTIAL VIOLATION OF THE 

PROCEDURAL OR SUBSTANTIVE AUTHORITY DELEGATED TO THE AGENCY; 

REQUIRING THE AGENCYo AFTER OBJetTION BY THE CDMMITTEEo 

PROVE THE LAWFULNESS OF THE RULE; AWARDING COSTS 

TO 

AND 

ATTORNEY FEES AGAJNST'THE AGENCY IF THE RULE IS INVALIDATED 

BY COURT JUDGMENT; AMEIItlNG SECTION 2-'t-506o IICA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECIJQN. Section 1. Co .. ittee objection to 

violation of authority for rule effect. 111 If the 

ad•tnlstratlve code co..ittee objects to all or soee portion 

of a proposed or adopted rule because the co .. tttee 

cons lders It not to have been propo5ed or adopted In 

substantial coapllance with 2-'i'-302, 2-4-303o and Z-+-305o 

the co••ittee shall send a written objection to the agency 

which pro•ulgated the rule. The objection .ust contain a 

concise state .. nt of tha co .. ittee•s reasons for its action. 

121 Within 1~ days after the •ailing of a co .. lttee 

objection to a ruleo the agency promulgating the rule shall 
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respond in wrl--t:i-ng to the ·co-ittee. After receipt of tbe 

response, the co-ittee •ay withdraw or •odify its 

objection. 

(3) If the co-lttee falls to vltlldrav or 

sUbstantially •odifY Its objection to a ruleo it .ay vote to 

send the objection to the secretary of stateo who shallo 

upon receipt thereof, publish the'objectton In the Montana 

Adaini5tratlva Register adjacent to any notice of adOption 

of the rule and In the ARM adjacent to tha rule. 

publication 

co..lttee. 

of the objection shall be borne 

Costs of 

by the 

(~) If an objection to all or a portion of a rule has 

been published pursuant to subsection (3)o the agency bears 

the burden, In any action challenging the legality of the 

rule or portion of a rule objected to by the coa•ltteeo of 

proving that the rule or portion of the rule objected to was 

adopted in substantial coapllance with 2-4-302• :2-'t-303, and 

2-lt-305. If a r-ule is ·inval i dat.ed I'Jy cour~ judg•ent becaulie 

the agency failed to •eet Its burden of proof i~osed by 

this subsection, the court shall award costs and reasonable 

attorney fees against the agency. 

Section 2. Section 2-lt-S06t MCA9 is aaended to read: 

•z..:·~506• Oecl ar ato.-y judgments on validity or 

application o~ rules. (1) A rule,•ay be declared invalid or 

inapplicable In an action for declaratory judg•ent ·if it is 

-2- 1 N T R 0 D U C E D B 1 L L 
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found that the rule or its threatened application Interferes 

with or 'i.Palrs or threatens to· Interfere with or l~~palr the 

legal rights or prl,vil..-ges of the plah•tiff. 

(2) A rule •ay also be declared invalid 'In such an 

5 action on the' grounds that the rule was DU£ adopted ~h--eft 

6 ef'Mtl'ary er eeptteioll• diu'egarol ._ the pootpo•e o# 

7 

8 +ttt!eM ip 'fUblliWJS.j al c.,_) iMCR"Wit;b 2=4=J02, 2-4=303w and 

9 

10 

11 

12 

13 

H 

15 

16 

Z=+-tJO'· 

. ,.,, ff 

~o ~ allopt:iae •• •uaeaMaect M • r111le .. "'he §rounds ••t 
feu trtli- ift ....... ..,....,. t2)w •h• agreuey ..... s W\e Ilia• 111M; in ••t 

.,. ___ -'"-~-- ,_ _____ -- , t!tfe 'rMilhwl*-i .... _ ••t--· 
·-· -- r- r---- -· -··- --·-· 

'f"tf:u:l A declaratory jud~nt ••ay ·be rendered whether 

17 or not t:he plalntl·ff' ·has '"''lllftted' the agency t:o pass upon 

18 the v•lldity or appllcablli,t:y of tha rule In question• 

19 ~.W The action ..,. be brOilght In t:he· dhtrlct: court 

20 for the county In which t:he plaintiff resides or has his 

21 principal· place of business or In vhlch the agency aalnt:alns 

22 Its principal office. The agency shall be aade a party to 

23 the action.• 

2"t NEW SECTION0 Section 3. Codification in5truct.ion. 

25 Sect:·ion 1 Is Intended to be -codified as an int;egral part; of 

-3-
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Title 2,. chapter a\~ part 4, and -the-provisions of Title 2• 

chapter ~, apply to section 1. 

-End-

_.,... 



STATE OF MONTANA 
REQUEST NO. _O_S_S_-B_3_ 

FISCAL NOTE 

Form BD·/5 

In compliance with a written request received January 6 • , 19 ~, there is hereby submitted a Fiscal Note 

for House Bill 92 pursuant to •Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 92 gives the Administrative Code Committee the authority to object to 
rules proposed or adopted in violation of the requirements of the Administrative 
Procedure Act, and places upon the promulgating agency, the burden of proof, in any 
subsequent legal challenge to the rule, to prove that the rule was in fact adopted 
in compliance with the act. 

ASSUMPTIONS: 

The fiscal impact of HB 92 depends upon: 

1) The number of rules objected to by the committee; 

2) The response of agencies to committee objections and committee reponses thereto; 

3) The number of law suits brought challenging administrative rules objected to by 
the committee; 

4) The holding of the Court; and 

5) The substance of the rule. 

FISCAL IMPACT: 

Impossible to determine. 

FISCALl :X/1 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: \- l - '8' 3 
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Approved by Committee 
on State Administration 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AUTHORIZE THE 

ADMINISTRATIVE CODE CONNITTEE TO OBJECT TO ANY RULE UPON THE 

GROUND THAT IT WAS ADOPTED IN SUBSTANTIAL VIOLATION OF THE 

PROCEDURAL DR SUBSTANTIVE AUTHORITY DELEGATED TO THE AGENCY; 

REQUIRING THE AGENCY• AFTER OBJECTION BY THE CONNITTEE• TO 

PROVE THE LAWFULNESS OF THE RULE; AWARDING COSTS AND 

ATTORNEY FEES AGAINST THE AGENCY IF THE RULE IS lNVAllOATED 

BY COURT JUDGMENT; AMENDING SECTION 2-4-500. MCAo• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

NEW Sf(TION. Section 1• to .. ittee objection to 

violation of authority for rule effect. (1) If the 

administrative code co.aittee objects to-all or so.e portion 

of a proposed or adopted rule becau5e the co .. ittee 

considers it not to have been proposed or adopted in 

substantial co•pliance vith 2-~-302, 2-4-303• and 2-~-305• 

the co••lttee shall send a written objection to the agency 

which promulgated the rule. The objection .ust contain a 

concise state.ent o~ the co .. ittee•s reasons for its action. 

(21 ~ithin 1~ days after the •ailing of a co .. ittee 

objection to a rule• the agency proaulgating the rule shall 
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respond in wri~ing to the co .. ittee. After receipt o~ the 

response., the co-lttee •ay withdraw or •odify Its 

objection. 

(3) If the co-lt tee fails to withdraw or 

substantially ~dlfy Its objection to a rule• It .ay.vote to 

send the objection to the secretary of statet who shall• 

upon receipt thereoft publish the objection In the Montana 

Adainistrative Register adjacent to any notice a~ adoption 

of the rule and In the ARM adjacent to the rule. Costs of 

publication of the objection shall be borne by the 

c:o-itt.ee. 

C"J If an objection to all or a portion of a rule has 

been published pursuant to subsection (3)t the agency bears 

the burden, In any action challenging the legality of the 

~ule or portion of a rule objected to by the co.•itteew of 

pro~ing that the rule or portion of the rule objected to was 

adopted in substantial co•pl iance· with 2-'t-302., :z-lt-303w and 

z-~30S. If a rule Is invali~ed by court judg.ent because 

the agency failed to .eet Its burden of proof l•posed by 

this subsection. the court shall award C05ts and reasonable 

attorney fees against th4 agency. 

Section 2. Section 2-~S06, KCAw is amended to read: 

•2-4-506. Declaratory judgaents on validity or 

application of rules. (1) A rule ·•ay be declared invalid or 

inapplicable In an aC~ion for declaratory judg•ent if it is 

-2- SECOND R E A D I N G 
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1 found that the rule or its threatened application interferes 

2 with or i•pairs or threatens to Interfere with or iapair ~he 

3 legal rights or privileges of the plaintiff• 

~ (2) A rule •ay also be declared inValid in such an 

5 action on the grounds that the rule was DQt adopted ~h--an 

6 erh+~y---er--eeprleio~s di•re§erd fer the parpese of 

T 

8 +n~ jn substantia) cPRPliDQCe yltb 2-\=302. 2-4-303, and 

9 2-4=305, 

10 

11 

12 fw1!h 1• ··•"'•M4lieft "t2tw ""11 B!etaep lae .. s ·ttw h••.tenw in eftp 

13 

H ----• ed&pted "ltto- erll>ibeo'..,. ee1>rh!l-s di•reQard 

15 

16 t+t:lll A declaratory jud-nt '"ey be rendered ~ether 

lT o,- not the plaintiff' has reqlieSted the agency to pass upon 

18 the validity o,. appl h:abilit)' of the rule In question. 

19 tstL!l The action aay be brou~ In the· district court 

20 for the county In ~lch the plaintiff ,-esides o,- has his 

21 principal place of business or fn which the agency .alntalns 

22 Its principal office. The agency shall be aade a party to 

23 the action. • 

2'1 HEM SECTIQN. Section 3• Codification instruct. ion. 

25 Section 1 is Intended t~ be codified as an integral part of 

-3-
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Title 2, chapter ~. part 4t and the provisions of Title 2t 

chapter 4 1 apply to section 1. 

-End-

-It-
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A BILL FOR AN AtT ENTITLED• •AN ACT TO 'AUTHORIZE THE 

ADNINISTRATIYE C. ODE tOHMinE£ TO. OBJECT TO cJINY RULE UI'Oit· THE 

GROUND THAT IT liAS ADOPTED IN SUBSTAIITIAL ·noLATION OF THE 

PROCEDURAL OR SUBSTANTIVE AUTHORITY DELEGATED TO THE AGEMCY; 

REQUIRING THE AGENCYo AFTER OBJEtliOH BY THE CDHMtnEEo TO 

PROVE THE LAIIFULNESS OF THE RULE;· AIIAROJNG COSTS AND 

AnORNE'I FEES AGAINST .THE AGEIItY IF THE RULE IS INVAUOATED 

BY COURT JUDGMENT; AMEIIUIIG SECTION 2-+-506o. MCA·• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NONTAIIA& 

NfM SftTifiH. Section lo Co-htee objecUon to 

violation <>f ·a-rUY for ·rule effect.· (1) If the 

ad•inlstratlve code ca.aittee objects to all or sa-a portion 

of a proposed or adopted· rule because the co .. ittee 

considers It not to ha¥e been ·proposed or adopted In 

substantial co•pliance with 2-~-302, Z-4-303, and Z-+-305w 

the ca..lttee shall send a written objection to the agencr 

which pro.ulgated the rule. The objection .ust contain a 

concise stateaent of- the c~it.tee•s 'reasons -for its act. ion-. 

(Z) llithln 1~ days after the aalllng of a co .. ittee 

objection to a rule• tha agency pr08Ulgatlng the rule shall 
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respond In 'wri-tht9 to tha· ·c.,..lttee. After receipt of the 

response. 

objtn:ti on. 

the c-lttee ..., · wlthdr- · or · IOOCfify its 

(3) ·lf .. the c:-lttee ·tans to vitllclr- or 

substantially -dlfy Its objac:U- '1:0 a rule• tt --vote to 

send the Objection to the secretary of &tateo Who shall• 

upon rac:eipt t:hereofo publisH t:ha'Objaction in the llont:ana 

Ad•lnht:ratlve Register :adjacent to· any notice rif adclption 

of the rule and In the ARM adjacent to'tha rule. Cost:s of 

publ teat ion of · the Objtt~:tl"" shall ·be borne by tha 

c.,..lttee• 

(~) If an· objection t:o all or a portion of a rule has 

been publi shed purs..-t: t:o lillbsectlon (3 to the agency b-r s 

the bUrden, In any action cha.ll.,.ging the 1-Hty of the 

rule or portion <>f a rule objected to by the c.,..ltt:ee, of 

proving that: the rule or portion of ·the rule ObjeCted to -s 

adopted in ·substantial ·c-liance· with 2-~302, :2-~303, and 

2-4-305. If a rule ·Is ·;nvall~ad by court judg-nt because 

the agency failed to -et Its burden of prOOf i!lposed by 

this subseCtion• the court shall award costs and reasonable 

at"torne·y_ fees agai-nst the agency. 

Section 2. Section 2-lt-506• MCA• ts a-nded to read: 

•2~~506. Declaratory jud~nt& on validity or 

application of rules• (1) A rule -•ay be declared· lnval'ld· or 

Inapplicable In an action for declaratory ju.sg.ent if It is 

T H 1 R D R E A D 1 N G 
-z-
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found that the rule or its threatened application interferes 

with or ·flll)airs or -threatllna··to··int41t'fere Mith or IIIPalr the 

legal rights or privileges of the plaintiff. 

(2) 'A rul·e aay alliO be declarad Invalid In such an 

5 acU·on .., the· groUnds that the rule ·was Did; adOpted wlt:h en 

6 aT~vrvT7---.r ~~~·-~-·-··,-·Q--~--~n.--pwrp-----vT 

7 

8 ~ Ia •attJt«d;t•l c""IIIQ£9' Mltb 2=!:=JQ2• l-4=iJA3e · and 

9 l=t=:)P'. 

10 

ll 

12 

13 

·~ 
15 

~· .._ a\teptl • * a J t •f • rill-e •• _,.,. ga Oianll• ••• 
4erl!"- iR -•••••••• -fi!')w .... •w•••J • ..,. ..... ls'ift dlllli:; ia .,, 

·- ·-·--·'III"'IIIP'-..-- •••"- ·-•••wo..-~- •-r••••-• ••••cs-u 

16 ~~ "·A decl--y 'jUdg88Rt 'lley be rendered ..... tiler 

17 or ··not: ·the ptalntlff"··has r.eq-ed· the agency to pass upon 

lB the -lfcHty or llflpll-c..,ill,t:y· of tiRt rule In qvest:ion. 

19 · i!ifUl: Tile act:ioo aey be· broa'gbt: in the· di1strlct court 

20 fM t:be ·county in 111\lctl the plalltUff resides ·or ·11es his 

21 ·principal· place of business or in 11hlch .the agency -f"nt:alns 

22 Its principal offh:e• The agency shall be llade a party to 

23 the act:ioa.• 

24 NfM $f£II!!M. Section 3• CodiHcatioo Instruct 1--on. 

2S Section 1 Is ·tn-d to be;Q»<Hfled as an lnugral ·part of 

-3-
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Title z. chapter 4 0 part 4o and the· provisions of Title 2o 

chapter 4o apply to section 1. 

-End-

~ 



March 2, 1983 

SENATE STANDING COMMITTEE REPORT 
(State Administration) 

That House Bill No. 92 be amended as follows: 

1. Title, 
Strike: 
Insert: 

line 10. 
"AWARDING" 
"ALLOWING" 

2. Page 2, line 9. 
Following: "to the rule" 
Insert: '',provided an agency response must also 

be published if requested by the agency" 

3. Page 2, line 10. 
Following: "objection" 
Insert: "and the agency response" 

4. Page 2, line 20. 
Strike: "shall" 
Insert: "may" 

5. Page 3, line 5. 
Strike: "not" 

6. Page 3, line 8. 
Following: "±n~en~" 
Insert: "with an arbitrary or capricious disregard for 

the purpose of the authorizing statute as evidenced by 
documented legislative intent, or was not" 
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HOUSE BILL NO. 92 

INTRODUCED BY STOBIE• 

DAILY, SCHULTZ, HARPER 

BY REQUEST Of THE ADMINISTRATIVE CODE COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AUTHORIZE THE 

ADMINISTRATIVE CODE COMMITTEE TO OBJECT TO ANY RULE UPON THE 

GROUND THAT IT WAS ADOPTED IN SUBSTANTIAL VIOLATION OF THE 

PROCE~JRAL OR SUBSTANTIVE AUTHORITY DELEGATED TO THE AGENCY; 

REQUIRING THE AGE~CYt AFTER OBJECTION BY THE COMMITTEE, TO 

PROVE THE LAWFULNESS OF THE RULE; .WAR&£N6 ALLOWING COSTS 

ANO ATTORNEY FEES AGAINST THE AGENCY If THE RULE IS 

INVALIOATED BY COURT JUDGMENT; AMENDING SECTION Z-4-506t 

MCA.• 

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF ~ONTANA: 

IiE.!L.S.f!.llOii.a Section 1. C.o•mittee objection to 

violation of ~uthority for rule effect. (1) If the 

~dministrative code co.-ittee objects to all or some portion 

of a proposed or adopted rule because toe COIKRi ttee 

considers it not to have been proposed or adopted in 

substantial complidnce •ith 2-4-30Z, 2-~-303, and 2-4-305, 

the co•~ittee shall send a written oojection to the agency 

~hich p~o•ulgated the rule. The objection must contain a 

cor.c.ise statement of the commlttee•s reasons for Its action. 
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(2) Within 14 ddy~ after the •ailing of a committee 

objection to a rule, the agency pro.ulgating the rule shall 

respond in writing to the com•ittee. After receipt of the 

response. the coamittee •ay withdraw or •odify its 

objection. 

(3) If the co~nt~ittee fai 1 s to wtthdraw or 

substantially aodify its objection to a rule, it •ay vote to 

send the objection to the secretary of state9 who shal1 9 

upon receipt thereof, publish the objection in the Montana 

Administrative Register adjacent to any notice of adoption 

of the rule and in the ARM adjacent to the rule£-lROYIDEQ AH 

&Sf~CY RES~--~~U-»f_fYBLlSHED IE BEDUESTFD BY TH~ 

A~~~· Costs of publica~ion of the objection ~-ItlE 

~LY-RES~ shall be borne by the co••ittee. 

(~} If an objection to all or a portion of a rule has 

been published pursuant to subsection (3J, the agency bears 

the burden, in any action challenging the legality of the 

rul~ or portion of a rule objected to Oy the coamittee, of 

proving that the rule or portion of the rule objected to was 

ddooted in sub&tantial compliance with 2-4-3~Z, z-~303, and 

2-4-JOS. If a rule is invalidated by court judg•ent because 

the agency failed to meet its burden of proof i•posed by 

this subsection, the court ~he++ ~ award costs and 

rPasonable attorney fees against the agency. 

Sectiun l. Section 2-~-506, M(A, is dmended to read; 

-z- H~ j2 

K t F E R E 1l C t. B I L L 
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•2-4-506. Declaratory judgments on validity or 

application of rules. (1) A rule •ay be Oeclared invalid or 

inapplicable in an action for declaratory judg•ent if it is 

found that the rule or its threatened application interferes 

with or iMpairs or threatens to interfere with or i•pair the 

leqat rights or privileges of the plaintiff. 

(2, A rule may al~o be declared invalid in such an 

action on the grounds that the rule was ftai adopted w+~h-an 

9 a~~ra~y--a.--eepr+e+oas--e•~eger~-for--~~e--perpose---of 

10 d~~t+n~--~tft~ey-as-ew+deneed-by-d&ea .. ~e~-+eg+s+a~~w~ 

11 fnte~ ~ITH AN A&81~ og C4p81CIOUS OJSREMA&D FQ& _lHf 

12 f:W!.e~ Of ..IIlf--AIUHQRIZING SUTUTE ..A~DEt+C.FO BY 

13 ll!U;III!f!IUJl....l.flillJ.AllU.-UlENI DR WAS _WI.I !D__liubst:antlal 

1~ r.HOllilll~lLIIUIL.Z::i=lOZ• 2-lt-303, ;md 2~· 

15 t~t--£f--•he-e~M+~s•ra~ve-eede-e~~•~-hes-objeet:e~ 

16 ~e-~t'te-HftJ!t...,ett-er-ette~-ef-e-rl:tJ.e-on--the--g~--se't 

11 ~&P~h-~ft-•v~~~~t•~he-egeney-~~--~e.rdeny-~ft-ftfty 

18 a~+eft--1Jt"~tlftder-4!h+s-seei!!:+e".,.-M-,.......T~~tte~ ts-rttl-e 

19 we•-ne~-ae.~e~-w+-h-eft-ar~e~y--er--eap~e+ews--d+sre~d 

20 feP-~he-p~rpe5e-ef-~he-e~ne~•ft§-~e~~ew 

21 t•t.t.l.l A declaratory judg~tent may be rendered Mhether 

22 or not the plaintiff has requested the agency to pass upon 

23 the validity or applicability of the rule in question. 

2~ t§t!il The action •ay be brought in the district court 

l~ for the county in which the plaintiff resides or has his 
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principal place of business or in which the agency maintains 

its principal office. Th~ agency shall be made a party to 

th~ action.• 

~W-SECIIOUa Section 3. Codification instruction. 

Sect.ion 1 is intended to be codified as an integral 11art of 

Title 2, chapter 4t part 4t and t.he provisions of Title z. 

chapter 4• apply to section 1. 

-End-
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GOVERNOR'S AMENDMENTS '1'0 HOUSE BILL 92, REFE:!tENCE BILL MARCH 19, 1983 

1. Page 2, line 23 
Following : "subsection" 
Insert: "and the court finds that the rule was adopted in arbitrary 

and capricious disregard for the purposes of the authorizing 
statute" 

2. Page 3, line 13 

ADOPT 

REJECT 

Following: "INTENT" . 
Delete: 110R WAS NOT in substantial compliance with 2-4-302, 

2.;.4-303, and 2-4-305" 
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2') 

HOUSE BILL ~0. 9Z 

INTRODUCED BY STOBIE• 

D~ILY, SCHULTZt HARPER 

BY REQUEST ~F THE ~OMINISTRATIVE CODE COMMITTEE 

A BILL FOR AN ACT ENTITLED: ·~N ACT TO AUTHORIZE THE 

ADMINISTRATIVE CODE COMMITTEE TO OBJECT TO ANY RULE UPON THE 

GROUNC THAT IT WAS ADOPTED IN SUBSTANTIAL VIOLATION OF THE 

PROCEDuRAL OR SUBSTANTIVE AUfHDRlTY DELEG~TED TO THE AGENCY; 

REQUIRING THE AGENCY. AFTER OBJECTION BY THE COHMITTEEt TO 

PROVE THE LAWfULNESS OF THE RULE; *WA~9iN& ALLQWl~ COSTS 

AND ATTORNEY FEES AGAINST THE AGENCY IF THE RULE IS 

INVALIDATED BY COURT JUDGMENT; AMENDING SECTION Z-4-506, 

HCA·" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

~~w_s~I~ Section 1. Committee objection to 

violation of authority for rule effect. ( 1) If the 

admlntstrative code committee objects to all or some portion 

of a proposed or adopted rul~ because the committee 

consi·:lers it not to have been propos~d or adopted in 

subst~ntial coMpliance with Z-4-302, 2-4-303, and 2-4-3059 

the comr~ittee shall send a written objection to the agency 

which pro~t~ulgated the rule. Ttle objection must contain a 

conci~e statement of th@ co~mittee•s reasons for its action. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

IZ 

13 

1"t 

15 

16 

17 

18 

H 

20 

21 

22 

23 

24 

2~ 

He 009Z/03 

(2) Within 14 days after the •ailing of a committee 

objection to a rule. the agency promulgating the rule shall 

respond In writing to the co•mittee. After receipt of the 

response. the committee may withdraw or noodify Its 

objection. 

(3) If the co~mittee fails to withdraw or 

substa;1tially 110dify its objection to a rule• it 111ay vote to 

send the objection to the secretary of state, whO shall, 

upon receipt thereof• publish the objection in the Montana 

Administrative Register adjacent to any notice of adoption 

of the rule and in the ARM adjacent to the ruleL-f&gVIDEP AN 

AlifW:X:--&lle!ll:I.S.f-!!.U.U..t.L.s.!l..IIL.£1UU.l..s.llfQ_.lL&fllliUllll..IU..II:If 

A~~· Costs of publication of the objection ~w; 

~~-&f.s.f~f shall be borne by the co•mlttee. 

{4) If an objection to all or a portion of a rule has 

been published pursuant to subsection (3)~ the agency bears 

the b~rden, in any action challenginq the legality of the 

rule or portion of a rule objected to by the comaittee, of 

proving that the rule o~ portion of the rule objected to was 

adopted in substantial compl lance with 2-4-302 9 2-4-303 9 and 

2-~-305. If a rule is inval idat~d by court judg•ent because 

t.he a<'N·ncy failed to me~t its burden of proof i11posed by 

tMis subsection AHQ __ ltif __ kUU&I--flttU.S.--I~AI~-&ULf~AS 

AOUeifQ __ l~--A&~liEARX:--AHQ _ _LAe&lklQu,S.__Ql,S.&fGA&n__EQ&__Itif 

fU&eas~s __ !lf--lHf-_!UIUD~~--.s.IAIUif• the court §hft~~ SAX 

-2- HB 92 
REFERENCE BILL: INCLUDES GOVERNOR'S 
AMENDMENTS DATED 3 • ,,_ R~ 



l 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

fiB 009Z/03 

award costs and reasonable attorney fees against the agency. 

~ection 2. Section 2-4-506, ~A, is amended to redd: 

•z-4-506· Declaratory jUdQIJents on validity or 

application of rules. (1) A rule ma~ be declared fnvalid or 

inapplicable in an action ~or declaratory judgMent if It is 

found that the rule or its threa~ened application interferes 

with or impairs or threatens to interfere Nith or iMpair the 

legal rights or privileges of the plaintiff. 

(2) A rule may also be declared invalid in such an 

action on the grounds that the rule was ~adopted w+~h-en 

eP~8P7--er--eapr+e+oas--d+sreg~d--fep--~he--~~~~ose---~ 

aH~~+~ng--~~ey-es-e.+4eftee~by-doe~•eft~ed-+~+s+e~+•e 

13 ioftMftt llliJ:I..Afi_!&aliBA£l:..JJ8 __ U PRIC IDU:i...Jllla..EJ;AIU!--fllll..-1& 

H eu&et~S~---Uf IJ:I~ AILI.t:W&.Ultili-..llAIIII~-~-fltlJI.EtiiUQ_ax 

15 ll!ltulS.EIIIrfQ.J..ftiULAilllf.-l!IIflli U:::IIU::IIH :i:a:::UillU:JIDU.Di 

16 ~~ace=-±th=e=t~-~=+=it~:ADd-t:4-3&5. 

17 f;t--f~--th@-edMion+~ret+we-eode-ee..tt~@e-he,_~j@eted 

18 ~o-~he-e~t+en-or-~ftd~-e~-e-ru+e-on--~he--grewftd•--set 

19 'or~h-+n-~bsee~+on-t~iy-the-e~eney-beers-~he-b~rdeftT-tn-any 

20 ~+~--e~eght-aftde~+~see~?Gfty-o~-~re•Tn~-~hat-+~$-ra+e 

21 Wfts-not-e~Gpted-w~t~en-erb+~rery--cr--ee~+e+o~s--d+s~e~rd 

22 fo~-~e-par~~-o~-tfte-ea~her+t+n~s~ata~ew 

23 t•tLll A declaratory jud~ent may be rendered whether 

2~ or not the plaintiff has requested the agency to pass upon 

Z5 the validity or applicability of the rule in question. 
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t~t!~l The action •ay be brouqht in the district court 

for the county in which the plainti~f resides or has his 

principal place of business or In which the agency eafntains 

i~s principal office. The agency shall be made a par~y to 

the action.• 

~fW-£ftila~£ Section 3. Codification instruction. 

Section 1 is intended to be codified as an inteqral part of 

Title 2t chapter 4 9 part 4• and the provisions of Title ~. 

chapter 4t apoly to section 1. 

-End-
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