HOUSE BILL NO, 18
INTRODUCED BY RAMIRES
BY REQUEST OF THE CODE COMMISSIONER

IN THE HOUSE

January 3, 1983 Introduced and raferved to
Committee on Judiciary.

January 5, 1983 ’ Committes recommend bill do
pess,. Report adopted,

Bill printed and placed on
menbars’' desks,

January 6, 1983 Second reading, do passa.

January 7, 1983 Congidared corractly
engrossed,

January 8, 1983 ' Consent Calendar, do pass.

Transmittad to Senate,

IN THE SENATE

January 10, 1983 Introduced and raferred to
Committee on Judicisry.

January 17, 1983 Committae recommend bill be
concurred in as amended,
Report adoptaed,

January 19, 1983 Second reading, concurred in.

Januwary 21, 1983 Third reading, concurred in.
Ayas, 43; Noes, 0,



IN THE HOUSE

January 21, 1983 : Returned to House with
anendments,

Jangary 26, 1983 Sacond reading, anendments
coneurred in.

January 27, 1983 Third reading, amendmenta
concurred in. Sent to
enrolling.

Reported correctly enrolled.
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z INTRODUCED BY _RAMIREZ
3 meaning of the section referring to it.
3 BY REQUEST OF THE CODE COMMISSIONER
4 £2)__Xhe _presusption . cootlined. in  subsection (23
4
5 anplies_ retrogetively as _well as prospectively to _any
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11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
12 Section le Section 1-2-108y MCAs is amended to reads
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1% or sections -—- subsequent amendmentss {1} A statute which
15 refers to a titley chapter, party sections Or subsection
16 number without further Iidentification or attribution is
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Code Commissioner Bill -~ Summary

HouseBill No. 15

AN ACT TO MAKE RETROACTIVE AS WELL AS PROSPECTIVE THE PRESUMPTION
THAT A REFERENCE TO A PROVISION OF THE MONTANA CODE ANNOTATED IS
A REFERENCE TO THAT PROVISION AS IT MAY BE AMENDED OR CHANGED
FROM TIME TO TIME; AMENDING SECTION 1-2-108, MCA.

Section 1-2-108(2), MCA, was enacted by the 1979 Legislature at
the request of the Code Commissioner.

Subsection (2) creates the presumption that a reference to a
title, chapter, part, section, or subsection of the MCA 1is a
reference to that title, chapter, part, section, or subsection as
it may be amended or changed from time to time.

Subsection (2) was requested by the Code Commissioner to deal
with the difficulty of determining what the law is under a rule
laid down by the Montana Supreme Court in the case of Gustafson
v. Hammond Irrigation Dist. (1930) 87 Mont. 217, 287 P. 640. The
Gustafson rule provided:

The adoption of a statute by reference is construed as
an adoption of the law as it existed at the time the
adopting statute was passed, and therefore is not
affected by any subsequent modification or repeal of
the statute adopted. '

Under the Gustafson rule, if a statute contains a reference to
another statute you would have to find the year when the
reference was added and then determine what version of the
referenced section or subsection existed at that time. A user of
the code could not find the law by simply using the code but
would have to do a legislative history of each section and then
search through the session laws to determine what the law is,

Of course, few,. if any users of the code go to the trouble of
doing. legislative histories. Under the Gustafson rule the code
by itself is of questionable value but it is treated by attorneys
and the public as if it were the law. It is that problem that
led the Code Commissioner to request that subsection (2) be
enacted and that is why the legislature enacted subsection (2).

The objective, however, wasn't achieved. In 1982 the Montana
Supreme Court held that the 1979 enactment applied to references
adopted after 1979 and does not apply to references adopted prior
to 1979. The court pointed out that to apply the 1979 enactment
to all references would clearly be a retroactive application of
the law. State v. Conrad M. . P.2d ~» 39 St. Rep.
680, 685 (1982). -

If a 'statute is to apply retroactively, it must be expressly
declared to do so. '



This session, the Codé Commissioner again requests the
legislature to resolve the difficulty by expressly declaring that

subsection (2) applies both retroactively and prospectively to
all references in the code.
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__HOUSE __ piLL noe _15 _

INTRODUCED By _RAMIREZ

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: “AN ACT TO MAKE RETROACTIVE AS
WELL AS PROSPECTIVE THE PRESUMPTION THAT A REFERENCE TO A
PROVISION OF THE MONTANA CODE ANNOTATED IS A REFERENCE TQO
THAT PROVISION AS IT MAY BE AMENDED OR CHANGED FROM TIME TO

TIME; AMENDING SECTION 1-2-108+ MCAL™

B8E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le« Section 1-2-108s MCAy Il5 amended to read:
#]-2-108. Reference to other titles, chaptersy partsy

or sections —— subsequent amendments. (1) A statute which

raefers to a titles chaptere party sections or subsectijon
number without further Identification or attribution is
presumedy unless the context clearly indicetes otherwiser to
refer to a title, chaptery party sectiony or subsecticn of
the Montana Code Annotatede

(2} A specific or presomed llyligg reference to 2
titley chapters parte sections or subsection eof the Montana

Code Annotated Is presumed to be a reference to that titley

chaptery part, sectiony or subsection as it may be amended

or changed from time <to timee. This presumption may be

overcome only by a clear showlng that a subsequent amendment
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or change in the titley <chaptery parts sections or
subsection Is inconsistent with the continued purpose or
meaning of the section referring to ite
42} __Xhe _.pcesumption  contailned in  subsection 12)
applies  retrupctively .as _well as _prospectively to _any
reference 1o 3 tirles chapters pacts sSections or subsection
£ tt Moot Cod Annotateds . regardless of _when . the
Lefergnce was Crealeda"

~End-
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__HOUSE __ BILL NOe _15

INTRODUCED By _RAMIREZ

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: WAN ACT TO MAKE RETROACTIVE AS
WELL AS PROSPECTIVE THE PRESUMPTION THAT A REFERENCE TC A
PROVISION OF THE MONTANA COBE ANNOTATED IS A REFERENCE TO
THAT PROVISION AS IT MAY BE AMENDED OR CHANGED FROM TIME TO

TIME; AMENDING SECTION 1-2-108y MCA.™

BE 17 ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z
Section 1sa Section 1-2-108y MCAy is amended to read:
w1-2-108. Referenca to other titles; chaptersy parts,

or sections =— subsequent amendmentse (1) A statute which

refers to a titley chapters parts sections ar subsection
number without further identification or attribution is
presumedsy unless the context clearly indicates otherwlser to
refer to a title, chapters parts sections or subsectiaon of
the Montana Code Annotatede

(2) A specific or presumed jgplied reference to 3
titley chaptery party sectiony or subsection of the Mantana

Code Annotated is presumed to be a reference to that <titley

chaptery party sectione or subsection as it may be amended

or changed from time to timee This presumption may be

overcome only by a clear showing that 2 subseguent amendment
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or change in the titley chaptery parts sections or
subsection Is inconsistent with the contirued purpose or

meaning of the section referring to ite

~End=

THIRD READIHNG

RB-Is



January 17, 1983

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 15 be amendgd as follows:

1. Title, line 9.
Following: "MCA" \
Insert: "; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE"

2. Page 2.
Following: 1line 8.
Insert: "“NEM SECTION. BSection 2. Effective Date. This
act is effective on passage and approval.”
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HOUSE BILL NO. 15
INTRODUCED BY RAMIREZ

&Y REQUEST OF THE (0ODE COMMISSIONER

A BILL FOR AN ACT ENTITLED:z ™AN ACT YO MAKE RETROACTIVE AS
wWELL AS PROSPECTIVE THE PRESUMPTION THAT A REFERENCE TO A
PROVISION OF THE MONTANA CODE ANNOTATED IS A REFERENCE TO
THAT PROVISION AS IT MAY BE AMENDED OR CHANGED FROM TIME TO
TIME; AMENDING SECTION 1-2-108s MCAx_ _AND _PROVIDING AN

IMMEDIATE CFEECTIVE DATE.™

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 1-2-102y MCAy is amended to read:
"1-2-108. Reference to other titlesy chapterss partssy

ar sections -- subsequent amendments. (1} A statute which
refers to a titley chaptery parts sectiony or subsection
number without further identification or attribution is
presumeds uniess the context clearly indicates otherwises to
refer to a titley chaptery party sectiony or subsection of
the Montana (ode Annotated.

[2) A specific or presemed jmplied reference to a
titley chaptery party sectione or subsection of the Montana
Code Annotated is presumed to be a reference to that title,
chaptars party sectiony or subsection as it may be amended

or <changed from time to timee This presumption may be
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overcome only by a clear showing that a subpsequent awmendment
aor change in the titley chaptery parte sectiony ar
subsection is inconsistent with the continued purpose or
meaning of the section referring to ita

{3) The presumption contajned in _ subsection (2}
applies _reiroactively _as__well as prospectively. to aoy
refeieoce.to a_tities chapters parts sectigns.of subsection
of _the _Montana Code _Annotateds_ _regardless _of when the
reference was_createda™

NEW SECTION. SECTION £a EFFECTIVE DAYES _JHIS ACT S
EEFECTIVE ON PASSAGE ANC APPROVAL.

~End-
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