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Senate Bill 486 

In The Senate 

By motion and consent 
Senate Bill 486 allowed 
to be introduced and 
considered this session. 

Introduced and referred 
to Committee on Judiciary. 

Died in Committee. 
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-pjA~Avn~L _ ' _ Bill NO. lt'U 
e?..6 r~~ ~,~.a<'.cJ~._" 

1N'D.Oo.U'Eo8v M~ ?"=4-.JZA~ _ _ IN~Y REQU S OF THE; ,''4 <J-L>- SENATE J~~T~'E': 
A olll FOR A~ ACT E~TITLcO: "AN ACT TO CREATE A SMALL 

ClAIMS COURT PROCEDURE WITHIN JUSTICES' COURTS; PROVIUIN& 

FOR JURISDICTION OF THe SMALL CLAIMS COURT, THE METHOD UF 

CDMMENC lNG ACT IONS • HEARINGS, COUNTERCLAIM So SUBPOENA 

PO~ERS, ANO APPEALS TO DISTRICT COURT; REPEALING TITLE 25 0 

CHAPTER 35, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

WHEREAS, in 1977 the Montana Legis.Jature enac.ted the 

provisions of Chapter 572. laws of 1977. creatang a s•a11 

claims cour~ within justices• courts in Montana. which 

provis1ons are codified as Title 2~. chapter 35, ~t•i clnd 

WHERfAS• the small claims procedure makes no provisions 

for a JUfY trial, provides that. one party may not be 

represented by an attorney if ~he other pdrty is not so 

represented, and provide$ that an appeal from the small 

claims court is to be tr1ed on the record of the case dOd ts 

not to be t~ied as a trial de novo; and 

WHEREAS. the Montana Supreme Court ha~ held in the case 

of ~2!.:t!:L_£~!:2.! __ ~~!.~ice!.!--1~-_y_~ _ _t!.2ff!ahJ• __ Mont._ 

Pld • (C.ivil No. 6Q-2Z8t decided March ll• lq8l),. that 

the cumulative effect of these provisions is to deny the 

riJhts to d Jury trial and the rtqht to counsel at every 
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stage of the factual detersination of a case in small claiMs 

court; and 

WHFRfAS. the Supre.e Court therefore held section 

25-35-403(l)• MtA, to be unconstitutional and also held the 

remainder of Ti.tJe 25, chapter 3-5• unconstttutional and void 

for the reason that it could not be severed from section 

25-35-4D3(2)o MCAo 

THE~EFORE, it is the intent of the Legislature to cure 

the uncon~tituttonality of Tatle 25• c.hapt.er 3~), oy 

repealing and reenacting those provisions with such changes 

as to cure the defects in section 25-35-403, HCA. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATt OF MONTANA: 

Section 1. Purpose. It is the pu~pose of [~his act] to 

provide a speedy reMedy for s.all claims and to promote a 

forum lO which such claims may be heard and disposed of 

"'ithout the necessity of a formal t.rial. 

Section 2. Jurisdiction. The small clai~s court has 

jurisdiction over all actions for the recovery of aoney or 

$pecific personal property when the a•ount cldi•ed does not 

exceed 1750• exclusive of costs. and the defendant can be 

served within the county where the action is commenced. 

Section 3. Removal from district court. A district 

court. Judqe may requare any action filed in diStf'tCt court 

to be removed to the small claims court if the a•ount in 
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controversy does not exceed $500· The small claims court 

shall hear any action so removed from the district court. 

Section 4. Venue. Proper venue for actions com.enced 

in the small claims court is the Sdme as that provided by 

la~ for civil actions coMmenced in justice's court. 

Section 5. Parties representation. (1) Part&es an 

the seall ctai•s court May be individuals, partnerships, 

corporations, unions, associations, or any other ktnd of 

organization or entity, except the state or any agency 

thereof. 

t2J A party may not be represented by an ottorney 

unless all parties are represented by an attorney an a ~malt 

claims court. 

(3t An individual .ay represent hl•self tn a small 

claims court. A partnership May be represented by a partner 

or one of i~s e•ployees. A union may be represented by a 

union member or unaon employee. A corporotion may be 

represented by one of its employees. An associatton may be 

represen~ed by one of its me~er~ or by an e~ployee of the 

association. Any other kind of organization or entity .ay be 

represented by one of its ae•bers or e•ployees. 

(4) Only a party, natur-al or otherwise, who has been .:J 

party to the transaction with the defendant for which the 

claim is brought ~ay file and prosecute a clat• in the small 

claims court. 
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(5) No party "dY file an assigned clai111 in the small 

clatms court. 

t6) No party •ay file more than three claims in any 

calendar year. 

(7) Notwtthstanding any other proviston of this 

section• d personal representative of a decedent's estdte, a 

guardian. or a conservator may be a party 1n the small 

claims court. 

Sect ion 6. Com•ence•ent of action assistance to 

clai-.ant. (1) A s•all claims action is comnenced whenever 

any person appears before a justice of the peace and 

executes a s~orn small claiMs complaint in substantidlly the 

same for~ as set forth in [section 7]. 

(l) The JUStice shall assist any claimant in preparing 

his co"'Plai.nt or instruct his clerk to provide such 

assistance. The attorney general shall prepare a pa•phtet 

explaining in plain language the procedures for prosecuting 

and defending a claim in saaJJ clai~s court and distribute a 

sufficient nu•ber of copies of the pa•phlet to each small 

clai•s court. The justice or his clerk shdll give the 

plaintiff a copy when the plaintiff appears to execute his 

complaint. and a copy must be attached to the order of th€ 

court/nOtice to defendant. 

Section 1. Farm of complaint and order of court/notice 

to defendant. The sworn complaint and order of the court 
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shall be ma~de on a blank substantially 1n the following 

form: 

IN THE SMALL CLAIHS DIVISION OF THE JUSTICE'S 

COURT OF ••••••••••••••••• COUNTY, MONTANA 

BEFOP~ •••••••••••••••••• JUSTI(E OF THE PEAt~ 

···························································· 
...................... 

Plaint1fft 

vs. COWipl aint 

C.ase No ••• ••• 

Defendant ( s) 

Co~es now ~he plaintiff, being f1rst duly sworn, upon 

oatht and co•plains and alleges that defendant IS indebted 

to plaintiff in the sum of '••••••• for••••••••••••••••••••• 

which sum is now due, owinq, and un~aid despite demands for 

the payment thereof, together with plaintiff•s costs herein 

expended. 

Oated this •••••• day of ••••••••••••••• 19 •••• 

Platntiff 
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Plaintiff's address 

Subscribed and sworn to before Me thts •••••• day of 

•••••••••• 19 •••• 

Justt'e of the peace 

By:••••••••••~••••••••••• 

Clerk, 

dl't/15100 

OROFR OF COURT/ 

NOTICE TO DEFENDANT 

s,.al 1 

THE STATE Of MONTANA TO THE ABOVE-NAMED DEFENOANT(S): 

L I at ms 

You are hereb~ directed to appear and answer the within 

and foregoin4 coqplaant at: 

on••••••••••••••••• 
Reset for 

Reset for 

Reset for 

a~ 

at 

at 

at 

and to have with you, then and there, a11 books, papers, and 

witnesses needed by you to establish your defense to the 

claim; and you are furthe~ notified thdt tn case you do not 

appear. Judq~nt wall be taken against you by default for 

the rel&ef de~nded an the complaint and for costs of thts 

actaon. ancludanq costs of service of the complaint and 
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order of the court/notice to defendant. 

To the Sheriff, Constable• or Server of process of said 

county. greetings: 

Make leqal service and due return thereof on the 

defendant at ••••••••••••••••••••••••••••••••••••••••••••••• 

Dated this •••• day of •••••••••••• 19 •••• 

··············•······••·· 
Justice of the peace 

By:•••••••••••••••••••••• 

Clerk of small claims 

divi'iion 

Section 8. Hearing date. The date for the appearance 

of the defendant to be set forth in the order shall be 

deter•ined by the justice of the peace or by his clerk ln 

accordance with rule~ adopted by the justice of the peace 

and may not be ~ore than 40 or less than tO days from the 

date of the order. Service of the order and a copy of the 

sworn complaint shall be made upon the defendan~ not les~ 

than 15 days prto,. to ·the date set for hiS appearance by the 

order. If the order" is not tiaely served. the plaintiff may 

have a new appearance date set by the JU~tice of the peace 

or his clerk and a new order issued and delivered to the 

sheriff• constable. or other process server. If necessary" 

repeated orders may be issued at any time wathin 1 year 

after the co~mencement of the dCtaon. 
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Section 9. Service on defendant.. The original of the 

order and nota'P shall be shown to the defendant• and a copy 

ot •• alon~ with a copy of the sworn complaint shdlt be 

~ervect upon the defenddnt ov the sheriff• constable• or 

other process server an the sa~e manner provided bV law for 

serv1ce of process in caval actions in justice•s court. The 

prov•saons of law relating to sheriff•s fe~s a~e ap~l icable 

to thts sect1on. 

Sectton to. Return of $ervice. The sheriff• constable. 

or other process server shall. after affecting servtce. 

~eturn the original order to the justice of the p~ace or his 

clerk. 

Section 11. Oefendant•s counterclaira• ( I) The 

defendant mdy gssert a counterclai• agaanst the plaintiff 

arts1ng out of the saMe transaction or occurrence that is 

the subJeCt matter of the plaantiff•s claim by appearing 

before the JUStace of the peace and executing a sworn small 

cldt~ts counter-c.laifll 1n substantiatl·y the salle for• as set 

forth 1n subsect.aon (l)• The defendant sha11 cause the 

counterclaim t.o be served on the plaintiff not less than 72 

hours before the date set for the hearing. Service shall be 

made in the same ~anner an whjch service of the order ~f 

court/nOtice to defendant. is sade on the defendant. A 

def~ndant 11av not assert as a coonterclaim any claim not 

ar1sanq out of the transaction or occur,.ence that is the 

-8-
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subject matter of the plaintiff•s clai•• 

(Z) A counterclaim or setoff •ay not exceed i750. If a 

count~rclaim or setoff is asserted in excess of S750, the 

jurisdiction of the small clai•s court over the plaintiff•s 

claim is not defeated, but the court shall limit its 

determination of the counterclaim or setoff to the que~tion 

of ~hEther the plaintift•s clai• is discharged thereby, 

leaving the defendant to prosecute the balance of his claim 

Ln an appropriate district court action. 

(3) The counterclai• shall be ~ade on .. blank 

substantially in the following form: 

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S COURT Of 

•••••••••••• COUNTY, MONTANA 

BEFORE ••••••••••••• JUSTICE OF THE PEACE 

............... 
Plaintiff 

vs. Counterclaim 

Case No. ••• 

Oefendant(s) 

Comes no~ the defendant~ being first duly sworn. upon 

oath, and alleges that defendant is entitled to counterclal$ 

dqainst the plaintiff in ~he plaintiff·~ pen~ing action in 

-'I-

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

lZ 

13 

1 ... 

1~ 

16 

17 

18 

19 

20 

21 

l2 

23 

z.r, 

25 

L( 1520/01 

the SUM Of Sa••••• fo~ ••••••••••••••••••••••••••••••••••••• 

............................................................ 

...............•••••••••..•.............•................•.. 
which su~ ls now due, together wi~h defendant•s costs herein 

expended. 

Dated this ••• day of ••••••••••••• 19 ••• 

.....••••••.•................. 
Defendant 

. ............................ . 
Defendant•s address 

Subscribed and swo~n to before me this ••••• day of 

••••••••••• 19 ••• 

Justice of the peace 

By: •••••••••••••••••••••••••• 

Clerk• small claims division 

Section 12. No further pleadings. No for• of pleading 

other than th~ complaint~ the order of the court/notice to 

defendant• and the counterclaiM of the defendant~ if there 

is one. is allowed. 

Section 13. Fees. (1) The clerk of the justice•s court 

shall collect a fee of 55: 

(~) from the plaintiff upon the filing of the sworn 

complaint; and 

(b) from the defendant upon his appearance and 

-10- sa1~ 
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contesting of the complaint or execution of a counterclaim. 

(Z) The taws relating to paupers' affidavits apply to 

actions before the small claims court. 

Section 14. Proceedings to be informal. The hearing 

and djsposition of s•atl clalmS actions shall be informal. 

Section 15. Witnesses --evidence -- subpoena power. 

The plaintiff and the defendant may offer evidence in their 

behalf by witnesses appearing at such hearing in the same 

manner as in other cases ari~ing in justice's court or by 

written evidence, and the JUdge may di~ect the production of 

evidence as he considers appropriate. The s•all clalms court 

has the subpoena power granted to justices• courts in a11 

13 civil cdses. 

lit Section 16. Entry of judg.ent. Upon the conclusion of 

1 S the case tried to the court • the justice shell I rt.ake his 

16 findings and enter judgment. 

17 Section 17. Costs. The prevailing party in an dCtion 

18 b@fore the small claims court is entitled to his costs. 

19 Section 18. Appeal to district court-- commencement 

20 and scope of. ~1) If either party is dissatisfied with the 

21 judgment of the small claims court• he may appeal to the 

22 district court of the county where the JUdg.ent was 

Z3 rendered. An appeal shall be a trial de novo and shall be 

24 taken in the same fashion as appeals to district court fro• 

l5 justices• courts under the provisions of Title zs. chapter 
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H. 

(lJ If the parties are represented by counsel on 

app@al• the court ~nay grant the preveti.l inq party his 

reasonable attorney's fees• i.n addition to costs. 

Section 19. Execution of judgMent. Proceedings to 

enforce or collect a judg~nt are governed by the laws 

relating to execution upon JUStice's court judg•ents. 

Section 20. Repealer. Title 25, chapter 3~. MCA. i~ 

repealed. 

Section 21. Effective date. This act is effective on 

passage and approval. 

-End-
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