Senate Bill 486
In The Senate

March 19, 19281 By motion and consent
Senate Bill 486 allowed
to be introduced and
considered this session.

March 23, 1981 Introduced and referred
to Committee on Judigciary.

April 23, 1981 Died in Committee,
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A BILL FOR AN ACT ENTITLED: "AN ACTY TO CREATE A SMALL
CLAIMS COURT PROCEDURE WITHIN JUSTICES' COURTS; PROVIUDING
FOR JURTISDICTION OF THE SMALL CLAIMS COURTy THE METHOD OF
COMMENC ING ACTIONS » HEARINGS 4 COUNTERCLAIMSe SUSPOENA
POWERSs AND APPEALS TO DISTRICT COURT; REPEALING TITLE 25,

CHAPYER 35, MCA: AND PROVIDING AN IMMEDIATE EFFECYIVE OAYE."

WHEREASs in 1977 the Montana Legislature enacted the
provisions of (hapter 572, taws of 1977, creatang a small
claims court within justices® courts in Montanae which
provisions are codified as Title 25, chapter 35, MCA; and

WHEREASy the small claims procedure makes no provisions
for a yury trialy provides that one party may not be
represented by an attorney if the other party 15 not so
representeds and provides that an appeal from the smail
claims court is to be tried on the record of the case ang 15
not to be trijed as a trial de novo; and

WHEREASy the Montana Supreme Court has held in the case

of North_ Central Servicessy _Ince. ve Hafdanly __Mont. s

__P2d__v (Civil No. B0-228y decided March 1lly, 19B8l}+ that

the cumulative effect of these provisions is to deny the

rijhts to a jury trial and the right to <ounsel at every
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stage of the factual determination of a case in small claims
court; and

WHEREASy the Supreme Court therefore held section
25-35-403(2)+ MCAy to be unconstitutional and al¥so held the
remainder of Title 2%, chapter 35 unconstitutional and void
for the reason that it could not be severed from section
25-35-403(2)+ MCA.

THEREFOREs it is the intent of the Legislature to cCure
the unconstitutionality of Taitle 25 chapter 35+ Dy
repealing and reenacting those provisions with such changes

as to cure the defects in section 25-35-403¢ MCA,

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Purposes It is the purpose of [this act] to
provide a speedy remedy for small claims and to promote a
forum in which such claims may be heard and disposed of
without the necessity of 2 formal triale

Section Ze« Jurisdiction. The smwal)l c¢laims court has
jurisdiction over al'l actions for the recovery of wmoney or
specific personal property when the amount claimed does not
exceed $750s exclusive of costss and the defendant can be
served within the county where the action is commenced.

Section 3. Removal from district courte A distract
court judge may require any action filed in district court

to be removed to the small claims court if the amount in

-2- INTRODUCED BILL
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controversy does not exceed $500. The small claims court
shal) hear any action so remaved from the district courte

Section 4. Venue. Proper venue for actions commenced
in the small claims court is the some as that provided by
law for civil actions commenced in justice's courta

Section 5. Parties -~ representation. {1} Parties in
the small claims court may be individualsy partnershipse
corporationss unionse associationss or any other kind of
organization or entitys except the state or any agency
thereof.

(21 A party may not be represented by an attorney
unless all parties are represented by an attorney sn a small
claims cCourt.

(3) An individual may represent himself in a3 small
claims courte A partnership may be represented by a partner
ar one of its employeess A union may be represented by a
union member or wunion employee. A corporation may bhe
represented by one of its employees. An assaciation may be
reprasented by one of its members or by an empleyee of the
associations Any other kind of organization or entity may be
represented by one of its members or employeess

(4) ©Only a partys natural or otherwises who has been a
party to the transaction with the defendant for which the
claim is brought may file and prosecute a claim in the small

claims court.
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{5} No party may File an assigned claim in the small
claims courtas

{6) No party may fjile more than three <c¢laims in any
calendar years

{7} HNotwithstanding any other proviston of this
sections a personal representative of a decedent®s estatey a
guardians Oor a conservator may be a party in the small
claims courte

Section 6. LCommencement of action -- assistance to
claimante. (1) A small claims action is commenced whenever
any person appears before a justice of the peace and
executes a sworn smal! claims complaint in substantially the
same form as set forth in [section 7].

{2) The justice shall assist any claimant in preparing
his complaint or instruct his clerk to provide such
assistance. The attorney general shall prepare a pamphlet
explaining in plain language the procedures for prosecuting
ang gefending a claim in small claims court and distribute a
sufficient number of copies of the pamphltet to each small
claims court. The justice or his clerk shall give the
plaintiff a copy when the plaintiff appears to execute his
complaints and a copy must be attached to the order of the
court/notice to defendante.

Section 7. Form of complaint and order of courts/notice

to defendante The sworn complaint and order of the court

-
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5hall be wmade on a blank substantially in the foliowing
form:
IN THE SMALL CLATMS DIVISION GF THE JUSTICE®'S
COURT OF «vevsccsnncsncnnnns COUNTYy MONTANA
BEFORE asssscssccssaseees JUSTICE OF THE PEALE

LA R AL A A A R A AL I R L A R L N R T PR TR N T PN TN I A G gy

vesssessncsaansssssass
Plaintiffe
VSe Complaint
Seensisceansasnsannasnnse L3se NOs ssess
sseersccencsnasacsnnsanns
Defendant {s)
B e A E At aaNsssas Attt eatsncesstannistasnanttsatetstsststotntan
Comes now the plaintiffs being first duly sworns upon
oathy and complains and alleges that defendant is indebted
to plainciff in the sum Of Sasssses FOlssssssannsssssscsans
STt tEcTErsIsIIINIIEENNNTINNTTI SIS I AN NST ST SIS NSSEIEREITERRE S
eeeeseEsTes eI eNENces I NSRRI T ERATROPSEIISRNICSTERTSETRRERIRETES
which sum is now duee Oowings and unpaid despite demands for
the payment thereofs together with plaintiff®s costs herein
expended.
Dated this sessse day OFf sesessvsssssanss 1Te0as
sassesssssnassnassnenanaa
Plaintiff

aRrsssaceNcRscaTOeRIANRSIRRS

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Subscribed and

sssesassse LYasus

LC 1520701

Plaintiff®s address

sworn  to before me this esswsss day of

sasscsscansascansanansses
Justice of the peace

By lessscsscnanrronnnnnvsnns
Clerks small claims

division

ORDER OF COURT/

NOTICE TO DEFENDANT

THE STATE OF MODNTANA TO THE ABOVE-NAMED DEFENDANT(S):

You are hereby directed to appear and answer the within

and faregoing complaint at:

sstesccscensesnssrennanenves

SSAPRINAERTLIRIERGIRTENOIRORN S

CNesssesvscssecesvons

Reset
Reset
Reset
and to have with yous

witnesses needed by

fOF sssscsens
FOr ecvevevess

FOr sesansens

At evese

at aess

at sess

at eeee

then and therey all booksy paperss and

you to establish your defense to the

claim; and you are further notified that in case you do not

appears judgment will

be taken against you by default for

the relief demanded 1n the complaint and for costs of this

actions ancluding costs of service of the complaint and

-&H-
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order of the court/notice to defendant.
To the Sheriffs Constables or Server of process of  said
countyes greetings:

Make 1legal service and due return thereof on the

defendant at

L
Dated this eeee day Of ceesvwsscasy 19cese
fscsesnasassssterernrsnnn
Justice of the peace
ByZessecnssravvrrucnnnnsss
Clerk of smaltl claims
division
Section 8. Hearing dates The date for the appearance
of the defendant to be set Forth in the order shall be
determined by the justice of the peace or by his clerk in
accordance with rules adopted by the justice of the peace
and may not be wmore than 40 or less than 10 days from the
date of the order. Service of the order and & copy ofF the
sworn complaint shall be made upon the defendant not less
than 5 days prior to the date set for his appearance by the
order. If the order is not timely serveds the plaintiff may
have a new appearance date set by the justice of the peace
or his clerk and a new order issued and deljvered to the
sheriffs constables or other process servers If necessarys
repeated orders may be issued at any time within 1 year

after the commencement of the action.
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Section %9« Service on defendants The original of the
order and notice shall be shown to the defendants and a copy
ot 1* alony with a copy of the sworn coaplaint shall be
served upon the defendant by the sheriffs constables or
ather process server in the same mannér provided by law For
service of process in civi! actions in justice's court. The
provisions af law relating to sheriff's fees are applicable
Lo this sectione

Section 10a Return of services The sheriffy constabley
or other process server shalls after affecting servicey
return the griginal order to the justice of the peace or his
clerke.

.

Section ll« Defendant's counterclaims (1) The
defendant may agssert a counterclaim against the plaintiff
arising out of the same transaction or occurrence that is
the subject matter of the plaintiff*s claim by appearing
before the justice of the peace and executing a sworn small
claims counterclaim 1n substantially the same form as set
farth in subsection (3)« The defendant shall cause the
countercltaim to be served on the plaintiff not less than T2
hours before the date set for the hearing. Service shall be
made i1n the same manner in which service of the order of
court/notice to defendant is made on the defendant. A
defandant may not assert as a counterclaim any claim not

arising out of the transaction or occurrence that is the

-~B-
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subject matter of the plaintiff®s claim.

{2} A counterclaim or setoff may nat exceed 3750. If a
counterclaim or setoff is asserted in excess of $750y the
Jurisdiction of the small claims court over the plaintiff*s
claim i5 not defeateds but the caurt shall limit jts
determination of the counterclaim or setoff to the guestion
of whether the plaintiff's claim is discharged therebys
leaving the defendant to prosecute the balance of his claim
1N an appropriate district court actjona

(3 The counterclaim shall be made on a blank
substantially in the follawing form:

In THE SMALL CLAIMS DIVISION OF THE JUSTICE*'S COURT OF

sssssssssaasn COUNTYs MONTANA
BEFORE sscnssessssser JUSTICE OF THE PEACE

mersermevsEeressseT Nt tassstnannNttsanncsentITeENRARTSERRTETS
ctsesrnnsesnnse

Plainciff
VSe Counterclaim
4davascnacisdnn Case Nos sae
sssscusnasnnnee

Defendant(s)
e sesrreracccensE NN ERS RNt PINNITIIITIRIEIRIISIERRITRERIPPSE RS

Comes now the defendants being First duly swWwornr upon
cathy and alleges that defendant is entitled to counterclaim

against the plaintiff in the plaintiff*s pending action in
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the sum Of Sessser FOr ssamscsscassssscsscsnnssonansecsvsssns
etersenaTeTTrEr T s er e T arTeneeeeTTILIEsSsssttIatansssRERERTS
(L LR AN RN R R R RN N R R R R RN NN NN SRS F R YRR RS R RS RS RN Y]
which sus i5 now duey together with defendant®s costs herein
expendeds
Dated this eve day OF wveaaseccescsr 19eee
asssssnsessssssssvassansrenuns
De fendant
sssssassssasssaseanssusnsnnvas
De fendant*s address
Subscribed and suorﬁ to before me this eeseee day of
sssssesassy 1Faaa
sssssssscacssscsstensssrs s
Justice of the peace
BY: ecovavevevescccrcncerersae
Clerks small claims division
Section 12« No further pleadingss No form of pleading
other than the complaints the order of the court/notice to
defendantsy and the counterclaim of the defendanty if there
is oney is alloweds
Section 13« Feess (1) The clerk of the justice's court
shall collect a fee of $5:
(2) From the plaintiff upon the filing of the sworn
complaint; and

{by fraom the defendant upon his appearance and

e SpY&e



10
11
12
13
14
15
16
17
i8
19
20
2t
22
23
4

25

LC t5240/01

contesting of the complaint or execution of a counterclaime

(2} The laws relating to paupers® affidavits apply to

actions before the small claims courte

jection 14. Proceedings to be informale The hearing
and disposition of small claims actions shall be informale

Section 15. wWitnesses -- evidence -- sSubpoena powers
The plaintiff and the defendant may offer evidence in their
behalf by witnesses appearing at such hearing in the same
manner as in other cases arising in justice's court or by
written evidences and the judge may direct the production of
evidence as he considers appropriate. The swmall claims Court
has the subpoend power granted to justices' courts in all
civil casess

Section léa Entry of judgmente. Upon the conclusion of
the case tried to the courts the justice shall make his
findings and enter judgment.

Section 17, Castse. The prevailing party in an actjon
before the smal) claims court is entitled to his costse

Section 18. Apﬁeal to district court ~—— commencement
and scope of. {1} If either party is dissatisfied with the
judgment of the small claims courts he may appeal to the
district court of the county where the judgment was
renderede. An appeai shall be a trial de novo and shall be
taken 1n the same fashion as appeals to district court from

justices' courts under the provisions of Title 2%y chapter

-11-
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33.

(2) 1f the parties are vrepresented by counsel on
appeals the court may grant the prevailing party his
reasonable attorney's feesr in addition Lo CoOStsS.

Section 19. Execution of judgmente Proceedings to
enforce or collect a judgment are gqoverned by the laws
relating to emecution upon justice's court judgmentss

Section 20« Repealers Title 25y chapter 35 MCAy s
repealeda

Section 21. Effective dates This act is effective on
passage and approvala ‘

~End-
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