
SENATE BILL NO. 485 

INTRODUC!O &Y BBRG, HALLIGAN, J • 0 1 HARA, CRIPPEN, REGAN, 
OLSON, MAZUREK, 5. BRO'fm, M. ANDERSON, s. DROWN 

lN1'RODUCEO BY RBOUEST OF THE SENATE JUDICIARY COMl'II'l"l'E!: 

f'!aroh 19, 19 81 

March 23, 19 81 

narch 26, 1981 

Harch 27, 1981 

rurch 28, 1981 

Haren 30, 1981 

April 9, HUH 

April 1), 1981 

Apr: U 17, l9 81 

IN 'I'H& SENATE 

f.Jy naotion and connnt, 
senate Bill no. 485 allowed 
to be introduced and con­
sidered this aeosion. 

Introduced and-referred to 
Committee on Juaioiary. 

Committee recommend bill do 
paea aa amended. Report 
adopted; 

Bill printed and placed on 
members• desks. 

Second reading, do pass. 

Correctly engrossed. 

Third readin9, paaauw. 
Ayea, 49J Noes, o. 
Transmitted to House. 

IN THE HOUSI!! 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred tn as amended. 
Report adoptea. 

Second readin9, concurred in 
as amended. 



April 17, 1931 

April 21, 1981 

April 22, lUl 

April 23, 1981 

April :u, 1981 

April 23, 1981 

On •otion rules euspended 
and bill placed on third 
reading this day. 

Third reading, concurred in 
as MMU\ded. Ayea, 96J Noea, o. 

Raturned frosa Rouse with 
uendunts. 

By motion and consent, House 
amendments allowed to be 
received and considered 
this aeadon. Motion adopted. 

second reading, amendments 
not concurred in. 

on motion Free Conference 
Coramlttee requeated and 
appointed. 

Free Conference Committee 
reported. 

second readi ft9, Free Confer­
ence C:onudttee report adopted. 

Third reading, Free Confer­
ence COmmittee report adopted. 
Ayea, 47J Noes, 1. ?rana­
mitted to Houae. 

IN 'l'H! KOUSt 

Free Conference Comaittee 
report adopted. 

IN THE 8BNA'rS 

Returned fr0111 nouae. Sent 
to enrolling. 

Reported correctly enrolled. 
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itiiijllllil£;_ '.;ilf&,c~ BILL NO. !/.fr ~-/J.&w,J 
INTR~) lWft44.t2 0&'......-[0~ 
INTR , D BY~ ~~ \;F THE .fENATE JUDICI~-lo't';;;;~ 

I 
A BILl FOR AN ACT ENTITLED: "AN ACT TO CREATE A SHALl 

CLAIMS COURT PROCEDURE WITHIN JUSTICES• COURTS; PROVIUING 

FOR JURISDICTION Of THE SMALL CLAIMS COURT, THE HEIHOO JF 

COMMENCING ACTIONS, HEARINGS, COUNTERCLAIMS, SUoPOENA 

POhFRS, REMOVAL TO JUSTICE'S COURT, AND APPEAlS TO ui>TRJ~T 

COURT; AMENOINC. SECTION 25-31-112• MCA; REPEAliNG Tlllf 25o 

CHAPTER 35, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVl OATlo" 

WHEREAS. in 1977 the Montana Legislature enacted the 

provisions of Chdpter 572• La•s of 1977, creating a small 

claims court within justices' courts in Montana. which 

provistons are codif1ed as Title 25• chapter 35t MCA• and 

WHEREAS, the small claims procedur~ makes no provtsion 

for a JUry tr1al• provides that one party may not be 

represented by an attorney if the other party is not so 

represented• and provides that an appeal from the small 

claims court is to be tried on the record of th~ case and is 

not to be tried as a trial de novo; and 

WHEHEAS. the Montana Supreme ~ourt has held in the case 

of ~Q!!~--~g~!L~l--~~rYi~~--ln~-~--~fd~hl• Mont._ 

P2o __ (Ctv• 1 No. so-zza. de<ided March 11. 1961)• that 

the cumulattve effect of these provtsions is to deny the 
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right to a Jury trial and the r aght to counsel at. every 

stage of the fdctual determinataon of a case in s~all clai~s 

court; dod 

WHfAfAS. the Supreme Court the~efore held section 

25-35-403(l)• ~CAt to be uncon~tituttonal and also held the 

remainder of Tatle Z5. chapter 35• uncon$tttut1onal and vo1d 

for the reason that it could not be severed fro• section 

l5-35-403(2)• HtA. 

THEREFORE. it is the intent. of the Legislature to cure 

the unconstitutinnal it.y of Title 25-. chapter 35. by 

repealing and reenact.lnq those provisions with such chanqes 

as to cure the unconstatutionality of those provisions. 

BE IT EN•CTEO BY TH~ LEGISLATURE OF THE STATE OF MONTANA: 

NE~ SEC!IO~~ Section l• Purpose. It is the purpose of 

[this dCt] to provide a speedy remedy for small claims. and 

to promote a forum in which such claims may be heard and 

disposed of without the necessity of a formal trial. 

~~~~EC!IO~~ Section z. Ju~isdiction. The small 

claims court. has JUrisdiction over all actions for the 

recovery of money or specific personal property when the 

amount claimed does not exceed S75Q, exclusive of costs• and 

the defendant can be served within the county wher~ the 

actton •~ coemenced. 

~E~-~§~!!Q~..! \ection 3. P:emov.al from distract court. 

-z- I N T R 0 D U C E D B I L L 

591./~~ 



1 

2 

3 

... 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

ll 

22 

23 

24 

25 

lC 152 ... /01 

A district cou~t judge may require any action filed in 

district court to be re11oved to the small clai~s court af 

th~ amount in controversy does not exceed S500. The small 

claims court shall hear 

district court. 

any oct ion so removed fr-om the 

~~~ SECltO~~ Section 4• Venue. Proper venue for 

actions commenced in the small claims court is the ~ame as 

that provided by law for civi 1 actions commenced '" 

justice's court. 

NE~_SECTlO~~ Section 5. Parties representation. 

11 I Parties in the SRiall c1aims court may be individugls. 

partnerships. corporations. unions, associations, or any 

other kind of organization or entity. except the state or 

any agency thereof. 

(2) A party ~ay not be represented by an a~torney 

unless all parties are represented by an ~ttorney in a small 

claims court. 

(3) An individual may represent himself in a small 

<laims court. A partnership may be represented by a partner 

or one of its employees. A union may be represented by a 

un1on member or union e~ployee. A corporation ~ay be 

rep~esented by one of its employees. An as~ociation may be 

represented by one of its members or by an employee of the 

association. Any other kind of organization or entity may oe 

represented by one of its members or employees. 
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(4) Only a partY• natural or otherwise, who has oeen a 

party to the transaction with the defendant for which the 

claim is brou9ht may file and prosecute a claim in the small 

claims court. 

(5) No party may f1le an assiqned claim in 

claims court. 

the s ma 11 

(6J No party may file more than three claims tn any 

calendar year. 

171 Notwtthstanding any other provision of this 

se<tion, a personal rep~esentative of a decedent's estdte. a 

guardian, or a conse~vator ~ay be a party in the small 

claims court. 

NE~~~!rO~~ Section 6. Commencement of action 

assistance to claimant. Ill A small claims action " 
commenced whenever any person appears before a justice of 

the peace and executes a sworn small claims complaint an 

substantially the same form as set forth in [section 7]. 

(2) The justice shall assist any claimant in preparing 

his complaint or instruct his clerk to provide such 

assistance. The attorney general shall prepare a pamphlet 

explaining in plain language the procedures for prosecuting 

and defending a claim in small claims court and distribute a 

sufficient number of copies of the pamphlet to each small 

<lai1ns court. The justice or his <lerk shall givu the 

plaintiff a copy when the plaintiff appears to execute his 

-4-
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complaint, and a copy must be attached to the order of tne 

court/notice to defendant. 

NE~~5~TIO~~ Section 1. For• of compl~int and order 

of court/notice to defendant. The sworn complaint and order 

of the court shall be made on a blank substantially in the 

following form: 

vs. 

IN THE SMALl ClAIMS O!VISION OF THE JUSTICE'S 

COURT OF ••••••••••••••••• COUNTY~ MONTANA 

BEFORE •••••••••••••••••• JUSTICE Of THE PEACt 

Plaintiff, 

Complaint 

Case No. • •••• 

Oefendant(s.) 

Com~s now the plaintiff, being first duly sworn, upon 

oath, dnd complains and alleges that defendant is indebted 

to plaintiff in the sum of '·•••••• for••••••••••••••••••••• 

which sum is now due, owing, and unpaid despite demands for 

the payment thereof, together wtth plaint&ff'~ costs herein 

expended. 
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Dated this •••••• day of ••••••••••••••• 19 •••• 

···········~············· 

Plaintiff 

P1aintiff•s address 

Subscribed and sworn to before me this day of 

•••••••••• 19 •••• 

••.........••••.•....•••• 
Justice of the peace 

By:•••••••••••••••••••••• 

Clerkt 

division 

ORDER OF COURT/ 

NOTICE TO DEFENDANT 

small 

THE STATE OF MONTANA TO THE ABOVE-NAMEO OEFENDANT(SI: 

claims 

You are hereby di~ected to appear and answer the within 

and foregoing complaint at: 

........................... 
on••••••••••••••••• at 

Reset for at 

Reset for at 

Reset for at 

dod to hdve with you, then and there, all books, papers, and 

witnesses needed by you to establish your defense to the 

-6- s C3 'Is--s-
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claimi and you are fur~her notified that in case you do not 

appear, Judgment will be taken against you by default for 

the relief demanded ln the complaint and for costs of this 

action, including costs of service of the complaint and 

order of the court;notice to defendant. 

To the Sheriff,. Constable, or Server of process of said 

county, greeting~: 

Make 1eya1 service and due return th~reof on the 

defendant at ••••••••••••••••••••••••••••••••••••••••••••••• 

Dated this •••• day of •••••••••••• 19•••• 

......•...........••••••• 
Justace of the peace 

By:•••••••••••••••••••••• 

Clerk of small claims 

division 

~~-SEC!lO~~ Section a. Hearinq date. The date for 

the appearance of the defendant to be set forth in the order 

shall be determined by the justice of the peace or oy hi'5 

clerk in accordance with rules adopted by the JUStice of th~ 

peace and may not be more than 40 or less than 10 days from 

the date of the order. Service of the order and a copy of 

the sworn complaint shall be made upon the defend~nt not 

less than 5 days prior to the date set for his appearance by 

the order. If the order is not timelv served. the plaintiff 

may have a new appearance date set by the justice of the 
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peace 

the 

or his clerk and a new order issued and delivered to 

sheriff. constable, or other process server. If 

necessary., repea~ed oraers may be tssued at any time within 

year after the commence~ent of the actton. 

~E~- SE!;_ TIO~.._ 

oriqinal of the 

Section 9. 

order and 

Service on defendant. The 

not tee shall ~e shown to the 

defendant, and a copy of it along with a copy of the sworn 

compla&nt sna11 be served upon the defendant by the sheriff, 

constable, or other process ~erver in the same manner 

provided by law for service of process in c&vil act1ons '" 
JUSt&ce's court. The provisions of law relatiny to sheriff's 

fees are applicable to this section. 

NEW_~~~IIO~~ Section to. Return of serv1ce. The 

sheriffy constable• or other process server shall, after 

affecting service, return the original orOer to the justice 

of the peace or his clerk. 

( 1) 

~~~~~[!Q~~ Section 11. 

The defendant may assert 

Defendant• s c aunt~:? rc 1 cti "'• 

a counterclaim against the 

plaintiff aristng out of the same transaction or occurrence 

that is the subject matter of the plaintiff's claim by 

appear&ng before the justice of the peace and executing a 

sworn small claiM~ counterclaim In substantially the same 

form as set for~h in subsection (3). The defendant shall 

cause the counterclai• to be served on the plaintiff not 

less than 72 hours before the date set for the hearing. 

-8-
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Service shall be made an the same manner in which $erv1'e of 

the order of court/notice to defendant 1 s made on the 

defendant. a defendant may not assert as a coun-terc.laill any 

claim not drising out of the transaction or occurrence that 

is the subject matter of the plaintiff's claim. 

(2) A counterclat~ or setoff may not exceed S750. lf a 

countel"claim or setoff is. asserted in excess of '750• the 

jurisdiction of the SIRall claims court over the plaintiff's 

claim is not. defeated 9 but the court sha11 limat at'i 

determination of the counterclaim or setoff to the question 

of whether the plaintiff's claim is discharged thereby, 

leaving the defendant to prosecute the balance of h1s clatm 

in an appropriate district court actton. 

(l) The counterclaim shall De made on a blank 

substantially in the following form: 

IN THE SHALl CLAIMS DIVISION OF THE JUSTICE'S COURT OF 

•••••••••••• COUNTY, MONTANA 

3EFUR~ ••••••••••••• JUSTICt OF THE PEAt~ 

.......•••••••••••......•.............•..........••••••••••. 

Platnt1ff 

V5o C.ounterc.latm 

Case No. ••• 

Oefendant(s) 
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............................................................ 
Comes now the defendant, being first duly sworn, upon 

oath, and alleges thdt defendant is entitled to counterclaim 

against the plaintiff in the plajntiff's pendin9 action in 

the sum of $ ••••• , for ••••••••••••••••••••••••••••••••••••• 

............................................................ 

............................................................ 
which sum is now due, together with defendant's cost~ herein 

expended. 

Dated this ••• day of ••••••••••••• 19 ••• 

..........................•... 
Defendant 

Defendant's address 

Subscribed and sworn to before .e this ••••• day of 

••••••••••• 19 ••• 

.............................. 
Just1ce of the peace 

By: •••••••••••••••••••••••••• 

Clerk, ~mall clai~s division 

~~~-~Ef!!~~~ Sectton 12. No further pleading~. No 

form of ~le~Jing other than the complaint• the order of the 

court/notice to defendant• and the counterclailfl of the 

deh~ndant, if ther-e is one, is a 11 owed. 

~~-~EC!IO~~ Section 13. Fees. (l) The clerk of the 

-10-
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justice"s court shall collect. a fee of $5: 

(a) from the plaintiff upon the filing of tne sworn 

complaint; and 

(b) fi"OIR the defendant upon his appearance and 

contesting of the complaint. or ekecution of a counterclaim. 

(l) The laws relating t.o paupers• affidavits apply to 

actions before the sma11 claiMs court. 

~EW_}ECTIO~~ Section 14. Proceedings to be in£ormal. 

The hearing and disposition of small claims actions shall be 

informal. 

NEW~~~IIO~~ Section 15. Witnesses -- evidence 

subpoena power. The plaintiff and the defendant may offer 

evidence in their behalf by witnesses appearing at such 

hearing an the saMe •anner as in other cases aras1ng '" 

just.ice•s court or by written evadence. and the judge may 

direct the production of evidence as he considers 

appropriate. The ~•all clai~s court has the subpoena power 

granted to just1ces• courts 1n all Civil cases. 

NEW_SECTIO~~ Section lb. Record of proceedings. All 

civil actions tried 1n a small claims court shall be 

recorded either electronically or stenographically. 

NEW SEC!IO~~ Section 17. Removal to justice•s ~ourt. 

Any action comaenced in small claims court may be re~oved to 

JUStice•s court by a defendant upon the f1ling of a notice 

of removal ~1th the JUStice within 30 days of the servace of 

-11-
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the ca.plaint and order. From the time of filin~ of the 

notice of removal. the court to wh1ch the action is removed 

has and exercises t.he Sdllle JUrl'idJctJon over it as though 

the action had been oriq1nally com~nced in such court. 

~E~~f£!10~~ ~ection 18. Procedure following notice 

of removal. upon the filing of a not1ce of remCNa1, the 

court shall ~ive nottce of that fact to all othe~ parties 

to the act1on. All rules and statute'i governing proceedings 

originally commenced in justice•s court are applicable to 

proceedings removed to JUStice•s court. exc~pt that a 

plaintiff as not required to repte.ad unless the court so 

orders and no fee shQtl be required of a pla1ntiff for the 

fJltnq of a compla1nt 1f a fee for filing was paid in small 

cldlms court. 

NE~_SEC!IO~ ~ertion L9. Entry of JUdgment. Upon the 

concluSIOn of the case tr1ed to the court. the justice snail 

make ha~ fandings dnd enter JUdgment. 

NE~~~TIO~~ >ection 20. Costs• The prevailing 

party in an action before the small claims court is entitled 

to his costs. 

!';EW_SECTIO~~ 

comaence~nt and 

Section 21. 

scope of. 

Appedl 

c 1) If 

to distf"ict court 

either- party is 

dissatisfied wath the JUdg~ent of the small claims court. he 

may dppeal to the district court of the county where the 

JUdgment was rendered. An appeal shall be commenced by 

-12-
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giving written notice to the small clai•s court and serving 

a copy of the notice of appeal on the adverse party within 

!0 days after en~ry of judgment. 

(2) There may not be a trial de novo in the district 

court. The appeal shall be li•ited to questions of law. 

NEW_SE~TIO!:i,~ Sectaon zz. Rec.ord on appeal. (1) l'lllt.hln 

30 days of the not1ce• the enttre record of the sr~all t.laiAIS 

court proceedings sha11 be transm1tted to the dastru.t court 

or the appeal shall be dismissed• It as the dutv of the 

appea1anq party to perfect th~ appeal. 

(2} when notice of appeal IS filed• the justice shall 

forward the electronic record•ng or transcript of the 

stenographic record of the proceedings to the district 

court• toqether with the original papers filed. certified by 

him to be accurate and co•plete. When the record is 

transferred to the clerk of the district court~ the justice 

shdl1 notify the parties in wrtttng. 

~~~-SECTIO~~ Sectton 23. use of transcripts or tapes 

by distr1ct court. The diStract court may hear the recording 

of the proceedings of the justice•s court• but '" its 

discret1on 1t may have pdrts or all of the recordings 

tr.ilnscrtbed at the cost of the district couf"t• If the 

proceedings. are s.tenoqraph1cally taken, the notes will be 

transcribed 1n full or an designated parts as stipulated by 

the pdrttes. The cost of such transcription shall be 
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computed as prescribed bV law. 

~f~-lSt!lQ~~ Section Z4. Execut10n of Judgment. 

Proceedings to enforce or collect a JUdgment are governed by 

th@ laws relating to execution upon JUstace•s court 

judgMents. 

Section 25. Se,taon 25-31-112• MCA. iS a.ended to 

redd: 

"Z'i-31-llZ· Fees. The following IS the schedule of 

fees which~--~~~Q!__2_s __ e£ovid~i~~!i~!!~ shall be 

paid in every civil action in a justice•s court: 

Cl) $5 when complaint is fi1ed• to be paid by the 

plaintiff; 

(2) S5 when the defendant appears, to oe pa1d oy the 

defendanti 

( l) $5 to be paid by the p,.evai.l in':!j party when 

judgment is rendered. In cases where judgment is entered by 

default• no chdrge except the 'S for the filing of the 

complaint shall be made for any services, including issuing 

and return of execution. 

(4) S5 for all services i.n an action where judgment is 

rendered by confessioni 

(5) 55 for filing notice of appeal and transcrapt on 

appealt JUSti.fytnq and approving undertaking on apped1• and 

transmittinq papers to the district court with certificate." 

Section 2o. Repealer. T1tle zs. chapter 35, flli!C.A 9 IS 

-14- SB'I~~ 
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SENATE. BILL NO. 485 

Approved by Committee 
on Judiciary 

INTROOUCEO BY BERG, HALLIGAN, J. O'HARA, CRIPPENt HEGANt 

OlSONo MAZUREKo B. BROWNo M. ANDERSON, S. BROWN 

INTRODUCED BY REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A SILL FOR AN ACT ENTITLED: "AN ACT TO CREATE A SMALL 

CLAIMS COURT PROCEDURE WITHIN JUSTICES' COURTS; PROVl~ING 

FOR JURISDICTION OF THE SMALL CLAIMS COURT, THE METHOD OF 

COM MENU NG AC liONS • HEARINGS, COUNTERCLAIMS, SugPOENA 

POwERS, REMOVAL TO JUSTICE'S COURT, AND APPEALS TO DISTRICT 

COURT; AMENDING SE6~i6N ~ECT!ONS_3-!Q-1QQ!_h~Q 25-31-112o 

MCA; REPEALING TITLE 25o CHAPTER 35o MCA; AND PROVIDING AN 

I~MEDIATE EFFEC. TIVC DATE." 

WHEREAS, in 1977 the Montana Legislature enacted the 

provisions of Chapter 572 1 Laws of 1977, creating a small 

clat1ns court within justices• courts in Montana. which 

provisions are codified as Title 25, chapter 35, MCAi ~nd 

WHEREAS, the small claims procedure makes no provision 

for a JUry trial, provides that one party may not be 

represented by an attorney if the other party is not so 

represented, and provides that an appeal from toe small 

c1di.ms court is to be tried on the record of the case and is 

not to be tried as a trial de novo; and 

WHEREASt the Kontana Supreme Court has neld in the ca5e 

53 0485/02 

of f:j.Q!.S!! __ f.2!lll2l--~~Ui~~.!-!n£.!__~_Hafs!~n! • _Mont •-

2 P2d (Civil No. 60-2Z8t decided March 11• 1981], that 

3 the cumulative effect of these provisions is to deny the 

4 riqht to a jury trial and the right to counsel at every 

5 stage of the factual determination of a case in s~all claims 

6 court; and 

7 WHEREAS, the Supreme Court therefore held section 

8 25-35-403(21• HCAt to be unconstitutional and also held the 

9 remainder of Title 25, chapter 35, unconstitutional and void 

10 for the reason that it could not be severed fro• section 

11 25-35-403(2), MCAo 

12 THEREFORE, it is the intent of the Legislature to cure 

13 the unconstitutionality of Title 25t chapter 35, by 

14 repealing and reenacting tho-se provisions with such changes 

15 as to cure the unconstitutionality of those provisions. 

lb 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 ~EW~~!IU~~ Section 1. Purpose. It 1S the purpose of 

19 (this act] to provide a speedy remedy for small claims and 

20 to promote a forum in which such claims may be heard and 

2l disposed of without the necesstty of a formal trial. 

22 NE~-~S£!10~~ Section 2. Jurisdiction. The small 

23 claims court has jurisdiction over a11 actions for t·he 

24 recovery of money or specific personal property when the 

25 amount claimed does not exceed $750t exclusive of costs~ and 

-2- ss 485 

SECOND R E A D I N G 



2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Zl 

22 

l3 

24 

25 

SB 04B5F02 

the defendant can be served within the county where thP 

action is commenced. 

~~~~§fTION. Section 3. Removal from district court. 

A district court judge may require any action filed an 

district court to be removed to the small cla1ms court l f 

the amount in controversy does not exceed $500. The small 

cldims court shall hear 

district court. 

any action so removed from t.hP. 

~_jEC Tto~.!. Section 4. Venue. Proper venue for 

actions commenced in the small claims court is the same as 

thdt provided by law for civil actions commenced in 

JUStice•s court. 

~E~_SE~TIO~~ Section 5. Parties -- representotaon. 

Cl) Parties in the small claims court may be individuals. 

partnerships9 corporataons, un1ons, associdtlons~ or any 

other kind of organization or entity, except the state or 

any agency thereof. 

121 A party may not be represented by an ~ttorney 

unless ~11 parties are represented by an attorney in a small 

c:l aims court. 

(3J An individual may represent himself in a small 

claims court. A~partnership may be represented by a partner 

or one of its employees. A union may be represented by ~ 

union member or union employee. A corpordtion mdy be 

represented by one of its employees. An association may be 

-3- SB 485 

2 

3 

4 

5 

" 
1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

zz 
23 

24 

25 

SB 0485/02 

represented by one of its members or by an employee of thP 

association. Any other kind of orgdnization or entity may be 

represented by one of its members or employees. 

(4) Only a party, natural or otherwise, who has oeen a 

party to the transaction with the defendant for which the 

cldim •s brought may file and prosecute a claim in the small 

claims court. 

(5) No party may file an assigned cldim in the small 

claims court. 

(b) No party may file more than three claims tn any 

calendar year. 

(7) Notwithstanding any other provision of thiS 

sectlon, a personal representative of a decedent's e~tdte, a 

guardian, or a conservator may be a party in the small 

claims court• 

~Ew_SE£TIO~~ Section 6. Commencement of action 

assistance to claimant. 11 ) A small cloims action 15 

commenced whenever any person dppears before d justice of 

the peace and executes a sworn small claims complaint 1n 

substantially the same form as set forth in [section 7]• 

(2) The JUStice shall assist any claiman~ in preparing 

his complaint or Instruct his clerk to provide such 

assjstance. The attorney general shall prepdre a pamphlet 

explaining in plain language the procedures for prosecuting 

and defendin:~ a claim i.n small claims court and distributP."" 
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~~~+efeft~--~~mbe~--of copies of the pamphlet to each small 

c 1 aims court. The justice or his clerk ~hall g1.ve the 

plaintiff a copy when the plaintiff appears to execute his 

complaint. and a copy must be attached to the order of the 

court;notice to defenddnt. 

~EW~£~TIO~~ Section 7. Form of complaint and order 

of court/notice to defendant. The sworn complaint and order 

of the court shall be made on a blank substantially in the 

followlng form: 

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S 

COURT Of ••••••••••••••••• COUNTY~ MONTANA 

31:FUR.E •••••••••••••••••• JUSTICE OF THE PEACE 

Plctintiff .. 

vs. C.ompl aint 

Case No •••••• 

Defendant (s) 

Comes now the plaintiff, being first duly sworn .. upon 

oath• and complains and alleges that defendant is indebted 

to plaintiff in the sum of $••••••• fora•••••••••••••••••••• 
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~hich sum is now due, owing, and unpaid despite demands for 

the payment thereof, together ~ith plaintiff's costs herein 

expended. 

Dated this •••••• day of ••••••••••••••• tq •••• 

Plaintiff 

Plaintiff's address 

Sub~cribed and sworn to before me this day of 

•••••••••• 19 •••• 

Just1ce of the pedce 

By:•••••••••••••••••••••• 

Clerk, small 

division 

ORDER OF COURT I 

~OTICE TO DEFENDANT 

THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANT(S): 

claims 

You are hereby directed to appear and answer the within 

and foreyoin•j complaint at: 

on••••••••••••••••• at 

Reset for at 

Reset for at 

-6- S.B 48~ 
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Reset for ••••••••• at •••• 

and to have with you~ then and there, all books, papers• dnd 

witnesses needed by you to establish your defense to the 

claim; and you are further notified that In cdse you do not 

appear• judgment wi 11 be taken against you by default for 

the relief demanded in the complaint and for costs of this 

action, including costs of service of the complaint and 

order of the court/notice to defendant. 

To the Sheriff, Constable, or Server of process of sa1d 

county, greetings: 

~ake legal service and due return thereof on the 

defendant at ••••••••••••••••••••••••••••••••••••••••••••••• 

Dated this •••• day of •••••••••••• 19 •••• 

Justice of the pedce 

By:•••••••••••••••••••••• 

Clerk of small claims 

division 

~!~_}ECT[O~~ Section 8. Hearing date. The date for 

the appeardnce of the defendant to be set forth in the order 

shall be determined 6y the justice of the peace or by hts 

clerk ~"-~eeo~~e"ee-w+th-+U~e~-~~~ed-b~-t~@-ju~~+ee-e~-t~ 

p~ee and ~ay not be more than 40 or less than 10 ddys from 

the date of the order. Service Of the order and a copy of 

thP sworn complaint shall be made upon the defendant not 
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less than 5 days prior to the date set for his appearance by 

the order. If the order is not timely served• the platntiff 

may have a new appearance date set by the justice of the 

peace or his clerk and a new order issued and de1ivere~ to 

the sheriff, constable,. or other process server. If 

necessary .. repeated orders may be issued at any time within 

year afte~ the commencement of the action. 

NE~~fT£0~~ Section q. Service on defendant. The 

original of the order and notice shall be shown to the 

defendant, and a copy of it along with a copy of the sworn 

complaint shal~ be served upon the defendant by the sheriff, 

constable• or other process server in the same manner 

provided by law for servtce of process in civil actions '" 
justice's court. The provisions of law relatin'] to sheriff•~ 

fees are applicable to this section. 

~S~-~f~I!Q~~ Section 10· Return of service- The 

sheriff, constable .. or other process server shal 1., after 

affectin~ service. return the oriyinal order to the JUStice 

of the peace or his clerk. 

~E~-1E~I!Q~~ Section 11· Oefendant•s countercl atm. 

(I) The defendant may assert a counterclaim against. the 

plaintiff arising out of the same transaction or occurrence 

that &s the subject matter of the plaintiff•s claim by 

appearing before the justice of the peace and executing a 

sworn small claims counterclaim in substantially the same 

-6- 55 465 
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form as set forth in subsection (3). The defendant shall 

cause the counterclaim to be served on the plaintiff not 

less than 72 hours before the date set for the hearing. 

Service shall Oe made in the same manner in which ser¥ice of 

the order of court/nOtice to defendant i s made on the 

defendant. A defendant may not assert as a counterclaim any 

cloim not arising out of the transaction or occurrence that 

ts the subject matter of the plaintiff's cla,m. 

(l) A counterclaim or setoff may not exceed S7SO. If a 

c.ounterclaim o..- setoff is asserted in excess of S750, t~ 

jurt~dtction of the small claims court over the plaintiff•s 

claim is not defe..Jted• but the court shall limit its 

determinatton of the counterclaim or setoff to the question 

of to~hether the plaintifPs claim is discharged thereby, 

1eaving the defendant to prosecute the balance of his claim 

ln an appropriate ~~ST1~E OR distr1ct court action. 

( 3) The counterc 1 aim sha 11 be made on a blank 

~ubstantially in the following form: 

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S COU~T OF 

•••••••••••• COUNTYt MONTANA 

BEFORE ••••••••••••• JUSTICE OF THE PEACE 

...............•••....••.••............••.••...............• 

Plaintiff 

••• Counterclaim 
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Case No. • •• 

Defendant ( s} 

Comes now the defendant, being first duly sworn, upon 

oath, and alleges that defendant is entitled to counterclaim 

aqainst th~ plaintiff in the plaintiff's pending action in 

the sum of s ••••• , for ••••••••••••••••••••••••••••••••••••• 

•.......••••...............•••••••.•.•••......•••••••••....• 
which sum is now due, together with defendant's costs herein 

expended. 

Dated this ••• day of ••••• ••• ••• ., 19· •• 

Defendant 

••••..•.....•....••••......... 
Defendant's address 

Subscribed and sworn to before me this ••••• day of 

•••••••••• , 19 ••• 

Justice of the peace 

By: •••••••••••••••••••••••••• 

Clerk, small claimS division 

NE~-~E~TIU~~ Section lZ. No further pleadinqs. No 

form of pl~dding other than the complaint. the order of the 

-10- 58 485 
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court;notice to defendant. and the counterclaim of the 

defendant, if there is one. is allowed. 

~Ew_~~~!lO~ Section 13. Fees. {11 The clerk of the 

justice's court ~hall collect o fee of ss: 

(a) from the plaintiff upon the f1ling of the sworn 

complaint; and 

(b) from the defendant upon his appedrance and 

contesting of the complaint or execution of a counterclaim. 

(l) The laws relating to paupers• affidavits apply to 

actions before the small claims c.ou.r-t. 

~§~-~EC!IO~~ Section 1~. Proceedings to be informal. 

The hearing dnd disposition of small claims actions shall be 

i. nforma 1. 

~f~~~£!10~~ Section lS. Witnesses evidence 

subpoena power. The plaintiff and the defendant may offer 

evidence in their b~half by witnes~es appearing at such 

hearing in the same manner as in other ca~es arising tn 

JUStice's court or by written evidence, and the judge may 

direct the product 1 on of evidence as he con5iders 

appropriate. The small claims court has the subpoena power 

granted to justices• courts in all civil cases. 

NE~_~.§!;!!Q~~ Section 16. Record of proceedings. 411 

civil actions tried in a small claims court shall be 

recorded either electronically or stenographically. 

~.E~L~E:~!IO~.!. Section 17. Removal to justice's coul"t• 
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Any action commenced in small claims court may be remov4:HJ to 

justice's court by a defendant upon the filing of a notice 

of removal wtth the justice withtn 30 days of the service of 

the complaint and order. From the tim~ of filin~ of the 

notice of removal, the court to which the action is remov~d 

has and exe~ci~es the same jurisdiction over it as though 

the action had been originally commenced in ~uch court. 

~~~~f~!lON. Section 18. Procedure following notic~ 

of removal =-_!E££~! _ _Qf __ F4I LUEf_ ro_g~:!S_· ill Upon th>2 

filing of a notice of removal• the court shall give notice 

of that fact to all other parties to the action. All rules 

and stdtutes governing proceedings originally commenced in 

JUStice•s court~-_!~£bYQ!NG__BYLE~-~~--ST!TU!~~QY~E~!~~ 

~~£!k~_EEQ~_JU~TICf!j_~QYBl~ are applicable to proceedings 

removed to justice's court, except that a pldintiff is not 

required to replead unless the court so orders and no fee 

shall be required of a plaintiff for the fil1ng of a 

complaint tf a fee for filing was paid in small claims 

court. 

1£1 __ [~1LU~~---LQ-~£~~--~£~~~h_~l!~!~_IHE __ !!Mf 

fRO~!Q£Q __ !~__[~ECTl~ _ _!lj_~Q~STI!UTE~--~--WA!~£~--BV _ _lHE 

Q!££NO~~!_Q[_HI~~I-I~-TR1AL BY_~UR!_~Q_~£PR~SENT~I!ON 

~r_-~~-~IIQ~NEY~~Q_ltit_~ySTlCt_~ti~~EQ~~!~QEFE~DA~! 

QE_~y~~-E~tT~!Q~_!Q_~DMME~~£ME~_QE_!ti~~E~~!~G. 

~~~~!IO~~ Section lq. Entry of judgm2nt. Upon th~ 
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conclusion of the case tried to the court. the justice shall 

make his findings and enter judgment. 

~S~~~TIO~~ Section 20. Costs. The prevai 1 i ng 

party in an action before the small claims court is entitled 

to his costs. 

~~~-jE£TIO~~ Section 21· Appeal to di~trict court 

commencement and scope of. (1) 1f either party as 

dissatisfied with the judgment of the smalf claims courtt he 

may appeal to the district court of the county wher~ the 

judgment w~s rendered• An appeal shall b@ commenced by 

yiving written notice to the small claims court and serving 

a copy of the notice or appeal on the adverse party within 

10 days after entry of judgment. 

(2) There may not be a trial de novo in the district 

court. The appeal shall be limited to question~ of law. 

~£~-~~h!!Q~ Section zz. Record on appeal. (l) Within 

JO day~ of th@ notice, the entire record of the small claims 

court proceedings shall be transmitted to the district court 

or the appeal shall De dismissed. It is the duty of the 

appeal in~ party to perfect the appeal. 

(2J When notice of appeal tS filed• the justice shalt 

forward the electronic recording or transcript of the 

stenographic record of the proceedings to the district 

court, together with the original papers filedt certified by 

him to be accurate and complete. When the record is 
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transferred to the clerk of the district court, the justice 

shall notify the parties in writing. 

NE~~h!IO~ Section 23. Use of transcripts or tapes 

by district court. The district court may hear the recording 

of the proceedi n·gs of the justice • s court. but in its 

alscretion it 111ay have p.;...-ts or a11 of the recordings 

transcribed at the cost of the district court. If the 

proceedings are stenographically taken 9 the notes will be 

transcribed in full or in designated parts as stipulated by 

t:.he parties. The cost of such trans.cription shal1 be 

computed as prescribed by law. 

~E~-~§f!IO~ Section 24. Execution of judgment. 

Proceedings to enforce or collect a judgment are governed by 

the laws relating to execution upon justice's court 

judgments. 

~E~-~EC!lQ~-·--~ECT!ON_£~~--AT!QRNEY'S_f~ES_UPO~RE~QYAL 

Q~~~~S~~--1!l_!f_~_0Ef~~~E~OY£~-~-~ATTER_!Q_1US!!CE!~ 

~Q~~!-~~OE~_THE_~~Q~!ilO~i_Qf_JlSEC!ION _ _llj_~y!__QQES __ NOT 

~~E~~IL ___ !~--1~i!!~f!~ _ _£Qy~!L__!~£-_fQUR!_~~!__§~~~I-~€ 

~AL!~!!ff_~!~~€~iQ~AB1€_!!!QRNEY'S_f!!i~!f~!~ 

i~l __ !f_!~£ _ _f~RT!£i__~~--RE~~~TEQ__BY _ _fQYNSE1__Q~ 

~PP£~h~ _ _lti€ _ _fQYB!__~~! _ _§~~~_l~£ _ _f~EY~!hiN& _ _f~[l! _ _tl!~ 

RE~~QNA~1f_~TTQ~!!i_fff~~-~-~0Dl!!Q~_TO_~QST~~ 

~E~!!Q~_£2~_i£CTlQ~~=!0-100!~--~~_12-~~£~Q£Q __ TO 

~€!!Q:.. 
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••3-10-1001. Purpose. It is the purpose of this part 

and ch8~~e~-~5-eF--~~~~~--~~ ~~ti2n~ __ ! __ 1bL2~h__£~] to 

provide a speeoy remedy for small claims and to promote d 

forum in which such claims may be heard and disposed of 

S without 'the necessity of a formal triat.•• 

6 Section 27. Section 25-31-112 .. MCA, 1s a.nended to 

7 read: 

8 "25-31-112. Fees. The following is the schedule of 

9 fees which~~~~!--~~--eLBVid!Q_in_[~~£1iQn_l~ shall be 

10 paid in every civtl acti_on in a justice's court: 

11 ( l) S5 when complaint iS filed, to be paid by the 

lZ pldintiff; 

13 (2) i5 loilhen the defendant appears. to be paid by the 

14 defendant; 

15 (3) ss to be paid by the prevailing party when 

16 judgment is rendered. In cases where judgment is entered by 

17 default, no charge except the S5 for the filing of the 

18 complaint shall be made for any services, including is3uing 

19 and return of execution. 

20 (~) $5 for all services in an action where judgment is 

21 rendered by confession; 

,22 (5) S5 for filing notice of appeal and transcript on 

23 appeal. justifying and approving undertdking on appeal, and 

l4 transmitting papers to the district coort with certificate." 

25 Section 28· Repealer. Title 25t chapter 35,. MCAt is 
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repealed. 

Section 29. Effective date. This act is effectiv? on 

passage and approvdl. 

-End-

-16- sn 485 



47th Legislature SB O<t85/02 

2 

3 

4 

5 

6 

7 

8 

9 

lO 

ll 

lZ 

l3 

l4 

15 

16 

17 

lB 

l9 

lO 

d 

22 

£3 

~4 

25 

SENATE Bill NO. 485 

INTRODUCED BY BERG,. HALLIGAN,. J. O'HA~At CRIPPEN, KEGAN• 

OLSON• MAZUREK• 8. BROWN• M. ANOE~SON• S. BROHN 

INTRGOUCEO BY REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A 6lll FOR AN ACT ENTITLED: "AN ACT TO CREATE A SMALL 

CLAIMS COURT PROCEDURE WITHIN JUSTICES' COURTS; PROVlulNG 

FOR JURISDICTION OF THE SMALL CLAIMS COURT• THE METHOD OF 

COMMENCING ACTIONS. HEARINGS• COUNTERCLAIMS. SU3POENA 

PO~ERS. ~EHOVAL TO JUSTICE"S COURTo AND APPEALS TO JISTRICT 

COURT; AMENDING SE6~+BN 1ECI!ONS_l=!Q-1QQ~~Q 25-31-112• 

MCA; REPEALING TITLE 25o CHAPTER 35o H(A; AND PROVIDING AN 

I~MEOIATE EFFE(TIYE OATE.• 

WHEKEAS, in 1977 the Montana legislature enacted the 

provisions of Chapter 572, laws of 1977, creating a small 

claims court within justices• courts in Montana, which 

provislons are codified as Title 25t chapter 35,. MC.Ai and 

WHEREAS, the small claims procedure makes no provision 

for a JUry trial, provides that one party may not be 

re~r-esented by an attorney if the other party l'S not so 

represented, and provides that an appeal from tne small 

claims court is to be tried on the record of the case and is 

not to be tried as a trial de novoi and 

WHEREAS, the ~.ontana Supreme (.ourt has held in the case 
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of ~Q~lb--~~~tr2l--~~~1i~~~--ln~--~-~!~2hl• __ Mont. __ 

__ ?Zd_, (Civi 1 No. 80-zza., decided March ll., l98l)t that 

the cumulative effect of these provisions is to deny the 

right to a jury trial and the right to counsel at every 

stage of the factual determination of a case in small claims 

court; and 

WHEREASt the Supreme Court therefore held section 

25-35-403(21• MCAt to be unconstitutional and also held the 

remdinder of Title 25, chapter 35. unconstitutional and void 

for the reason that it could not be severed from sect.ion 

25-35-40312)• MCAo 

THEREFORE, it is the intent of the legislature to cure 

the unconstitutionality of Title zs, chapter 35, by 

repealing and reenacting those provisions with such changes 

as to cure the unconstitutionality of those provisaons. 

BE IT ENACTED 6Y THf LEGISLATURE OF THE STATE OF MONTANA: 

~§~-~§~!IU~~ Section 1. Purpose. It is the purpose of 

[this get] to provade a speedy remedy for small claims and 

to oromote d forum in which such claims may De heard and 

disposed of without the necessity of a formal trial. 

NE~-~§£!10~~ Section z. Jurisdiction. The small 

claims court has JUrisdiction over all actions for the 

recovery of money or specific personal property when the 

amount claimed does not exceed S7SO• exclusive of costs. and 
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the defendant can be served within the county where the 

action is commenced. 

~§.~SE~!!Q!!!. Section 3. Remova-l from district court. 

A district cou.rt ju<lge may require any action filed '" 

district court to be removed to the small cla1ms court i.f 

the amount in controversy does not exceed $500. The small 

claims court shall hear any dCtion so removed from the 

district court.. 

NEW SECI..!QN• Section 4. Venue. Proper venue for 

actions co~m~~enced i.n the_ small claims court iS the same as 

thdt provided by law for civi 1 actions com~nencea '" 

justice's court. 

~§~_SEfTIO~~ Section 5. Parties representation. 

(1) Parties in the small claims court may be individual 59 

partnerships. corporation~. unions. associations~ or any 

other kind of organization or entity• except the state or 

any agency thereof. 

(2) A party may not be repre5ented by an ~ttorney 

unless a11 p~rties are represented by an attorn~y in a small 

claims court. 

(3) An individual may represent himself in a small 

claims court. A partnership may be represented by a partner 

or one of its employee~. A union may be represented by d 

union ~ember or union employee. A corpordtion mdy be 

represented by one of its employaes. An dssociation may be 
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represented by one of its members or b't an empl o·yee ot th<> 

association. Any other ~ind of organization or entity may b~ 

represented by one of its members or employees. 

(4) Only a pa·rty. natural or otherwise. who has oeen a 

p.uty to the transaction with the defendant for whi.ch the 

claim as brought may tale and prosecute a claim in the- sma11 

claims cou.rt. 

( 5) No party may file an dSSigned cldim in the small 

claims court. 

(C) No pa.-ty may file more than three claim'i i.n any 

calendar year. 

(1) Notwithstanding any other provi~ion of this 

section. a personal representative of a decedent•s estdte. a 

guardian, or a conservator may oe a party in the small 

claims court. 

~g~_SEfTIO~~ Section 6. Commencement of action 

assistance to claimant. (l) A small clai.ms action 15 

commenced whenever an~ person dppears before a justice of 

the peace and executes a sworn small claims complaint &n 

substantially the same form as set forth in {section 7]. 

(2) The JUstice shdll assist any claimant in preparinq 

his complaint or instruct his clerk to provide such 

assistance. The attorney general shall prepare a pamphlet 

explaininq in plain language the procedures for pro$ecuting 

and defend·ing a claim in small claims court and aistribute e 
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5~ff~~~e"~--ftHMhe~--e~ copies of the pamphlet to each small 

claims court. The justice or his clerk s,hall gtve the 

plaintiff a copy Nhen the plaintiff appears to @X@CUte his 

complaint .. ana a copy must be attached to the order of the 

court/notice to defendant. 

~~~-~~~TIO~~ Section 7. Form of complaint and order 

of courttnotice to defendant. The sworn complaint and order 

of the court shall be made on a blank substantially in the 

foil owtng form: 

••• 

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S 

COURT Of ••••••••••••••••• COUNTY• MONTANA 

BEFORE •••••••••••••••••• JUSTICE Of THE PEACE 

Pl.tintiff-. 

Compldint 

Case No •• •••• 

Defendant(s) 

Come5 now the plaintiff• being first duly sworn. upon 

oath, and complains and alleges that defendant is indebted 

to plaintiff in the sum of s ••••••• for••••••••••••••••••••• 

...........................•....................•.•.•....... 
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which sum is now due. owing. and unpaid despite demands for 

the payment thereof. together with plaintiff's costs herein 

expended. 

Dated this •••••• day of ••••••••••••••• 19 •••• 

Plaintiff 

Plaintiff's address 

Sub~cribed and sworn to before me this day of 

••••••••• , 19 •••• 

Justice of the peace 

By:•••••••••••••••••••••• 

Clerk., small 

division 

ORDER OF COURT/ 

NOTICE TO DEFENDANT 

THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENOANT(S): 

claims 

You are hereby directed to appear and answer the within 

and foregoi.n<_J complaint at: 

on••••••••••••••••• at 

Reset for at 

Reset for at 
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Reset for ••••••••• at •••• 1 

2 and to have with you. then and there, all books, paperst and 2 

3 witnesses needed by you to establish your def~nse to the 3 

4 claim; and you are fu~ther notified that tn case you do not 4 

5 appeart judgment wi 11 be taken against you by default for 5 

6 the relief demanded in the complaint and for costs of this 6 

1 act-ion, including costs of service of the compla1nt and 1 

a order of the court;notice to defendant. 8 

9 To the Sheriff• Constable, or Server of process of saad q 

10 county• greetings: 10 

ll Make legal se.-v ice and due return thereof on the II 

12 def~ndant at ••••••••••••••••••••••••••••••••••••••••••••••• 12 

l3 Dated this •••• day of •••••••••••• 19•••• 13 

14 14 

15 Justice of the pedce 15 

16 By:•••••••••••••••••••••• 16 

17 Clerk of small claims l1 

18 division 18 

19 ~~~_jECTIO~~ Section e. Hearing date. The date for 19 

zo the appearan~e of the defendant to be set forth in the order 20 
~· 

21 shaJl be determined by the justice of the peace or by his 21 
,.~ ... h.;>t 

22 clerk ~n-eeee~~eft~e-w+~~-~H~~-ed&p~ed-&y-~he-,~~~ee-o~-~fte 22 

23 p~eee and may not be more than 40 or less than to days from 23 

24 the date of the order. Service of the order and a copy of 24 

25 the sworn complaint shall be made upon the defendant not 25 
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Jess than 5 days prior to the ~ate set for his appearance oy 

the order. If the order is not timely served, the plaintiff 

may have a new appearance date set by the justJce of ~he 

peace or his clerk and a new order issued and delivered to 

the sheriff• constable., or other pr-ocess server-. If 

necessary, repeated orders ~ay be issued at any time within 

year after the commencement of the action. 

~!~_jf~TIO~~ Section 9. Service on defendant. The 

o.-iginal of the order and notice shall be shown to the 

defendant• and a copy of it along with a copy of the snorn 

complaint shalt be served upon the defendant b~ the she.-iff, 

constable., or othe~ process server in the same manner 

provided by law for service of process in civil act ions in 

justice•s court. The provisions of law relatinJ to sheriff•s 

fees ar-~ applicable to this section. 

~.!;~-~EC!IO!:!~ Section to. Return of service .. The 

sheriff. constable, or other process server 'sha11 9 aft~r 

affectiny service, retur-n the oriyinaJ order to the ju~tice 

of the peace or his clerk. 

~~~-SEfTIO~~ Section 11. Defendant • s counte rc.l aim. 

(l) The defendant may assert a counte.-claim against the 

plaintiff arisang out of the Sdme transaction or occurrence 

that is the subject matter- of the plaintiff•s claim oy 

appearing before the justice of tha peace and executing a 

sworn small claims counterclaim in substantially the same 
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form as set forth in subsection (3)• The defendant sha11 

caus~ the counterclaim to be served on the plaintiff not 

les~ than 72 hours before the date set for the hedring. 

Service shQll oe mdde in the same manner in which service of 

the order of court;notice to defendant is made on the 

def~ndont. A defenddnt may not ~ssert as a counterclaim any 

claJm not drising out of the transaction or occurrence that 

is the subject matter of the plaintiff's claim. 

(2) A counterclaim or setoff may not exceed $750. lf a 

counterclaim or setoff is asserted in excess of s750 9 the 

JUri~diction of the small claims court over the plaintiff•s 

claim is not defeated, but the court shall limit its 

determindtion of the counterclaim or ~toff to the question 

of ~hethe~ the plaintiff's claim iS disch~~ged thereby, 

leovinq the defend~nt to prosecute the balance of his claim 

1n an appropriate ~Y~!fE OR district court action. 

( J) The counterc I aim sha 11 be made on a blank 

suostantially in the following form: 

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S COU~T OF 

•••••••••••• COUNTY, MONTANA 

BEFORE ••••••••••••• JUSTICE OF THE PEACE 

•..•••••••••..............•.•....•.............•...•........ 

Plaintiff 

vs. Counterclaim 
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Cas.e No. ••• 

Defendant. ( s) 

Comes now ~he defendant. being first duly sworn. upon 

oath• and all~ges that defendant is. entitled to counterclaim 

against the plaintiff in the plaintiff's pending action in 

the sum of '•••••• for ••••••••••••••••••••••••••••••••••••• 

which sum is noM due, together with defendant's costs herein 

e•pended. 

0dted this ••• day of •••••••••••·• 19 ••• 

Defendant 

Defendant's address 

Subscrioed and sworn to before me this ••••• day of 

••••••••••• 19 ••• 

Justice of the peace 

By: •••••••••••••••••••••••••• 

Clerk. small claims division 

~~~_j~fTIO~~ Section 12. No further pleadinqs. No 

form of pleading other than the complaint• the order of the 
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covrtjnotice to aefendant• and the counterclaim of the 

defend~nt. if there is one. is allowed. 

~~-SEk!!Q~~ SeCtion ll• Fees. (1) The clerk of the 

justice•s court ~hall collect d fee of ss: 

(a) fro• the plaintiff upon the filing of the sworn 

complaint; and 

(bJ from the defendant upon his appearance and 

contesting of the co~plaint o~ execution of a counterclaim. 

c 2) The laws relating to p~upers• affidavits apply to 

actions before the small .claims court• 

~~-~EC!!Q~~ Section 14• Proceedings to be informal. 

The hearing and disposition of small claims actions shall oe 

i nforffld t. 

~£~-1££!10~~ Section 15· Witness~s evidence 

suopoena power. The plaintiff and the defendant mdy offer 

evidence in t-heir b~half by witnesses appear-ing at ~uch 

hearing in the same manner as in other cases arising in 

JUSt ice • s cour-t or by written av iden<::e• and the judge may 

di..-ec:t the producti. on of evidence as he considers 

appropriate. The small claims court has the subpoena power 

granted to justices• courts in all civil cases. 

NE~-~EfTIO~~ Section 16• Record of proceedings. All 

civil actions tried in a smdll claims court shall be 

recorded either electrQnically or stenographically. 

~~-~EC!IO~~ Section 17• Removal to justice's court. 
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Any action commenced in small claims court may be removed to 

justice•s court by a defendant upon the filing of a notice 

of removal with the justice within 30 days of the service of 

the complaint ana order• From the time of filing oft~ 

notice of removal., the court to which the action is remav~d 

has and exercises the same jurisdiction o~er it as though 

the action had been originally commenc@d in such court. 

~E~-~~fl!Q~~ Section lb. Procedure fol~owing notic~ 

of removal =--EEE~CT _ _Qf_ _ _£~LUR£_!Q_g~QVE. ill Upon the 

filing of a notice of removal, the court shall give not.i ce 

of that fact to all other p~rties to the actioA. All rules 

and stdtutes gove~ning proceedings originally commenced 1n 

JUStice's court~~£hYDING __ RULES_~Q __ ST~TU!ES_~QY£~~ 

~£~b~_FR~-~~TICE~-~QYRT~ are applicable to proceed1ngs 

removed to justice•s court., except that a plaintiff is not 

required to replead unless the court so orders and no fee 

shall be required of a plaintiff for the filing of a 

complaint if a fee for filing was paid in small claims 

court. 

1~--E~~~£ ___ !Q __ ~9YEST__B£MO~~k--~!!~l~-!tt£ __ !~ 

f~Q~!Q£Q __ ~__[~ECT!ON _ _!lj _ _£0Ni!!!Y!£~--~--~!~£E__§! _ _!HE 

OEF£NO~~!_QE_[!~_B!~~!_!Q~-~~ JUR!_AN~~PR£~EN!~!!~ 

~!_-~~-~!!QRNE!L~Q_!~t_~yST!££_j~ALL 1NEQ~tt_!~Q~E£~~NT 

QE_~~~-E!~_fB!QB_!Q_~Qtl~~£~~-QE_!~E-~f!El~~ 

NE~~~!IO~~ Section 1q. Entry of judgment. Upon the 
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conclusion of the case tried to the court. the justice 5hal1 

makE his findings and enter judgntent. 

~g~~£!10~ Section 20. C.osts. The prevailing 

part~ in an action before the small claims court is entitled 

to his COSt";i.• 

~5~-~§~!10~~ Section 21. Appeal to district court 

coml'ftEncement and scope of. (1) If either party ts 

diSSdtisfied w1th the judgment of the small claims court 9 he 

may appeal to the district court of the county where the 

judgment was rendered. An ~ppeal shQ11 be commenced by 

giving written notice to the small claims court and serving 

a copy of the notice of appeal on the adverse part~ within 

10 days after entry of judgment. 

(l.) The..-e may not be a trial de novo in the district 

court. The appeal shalt be limited to questions of law. 

~~~-SEC!!Q~ Section zz. Record on appeal. (1, ~ithin 

JO days of the notice, the enti~e record of the small claims 

court proceedings shall be transmitted to the district court 

or the appeal shall be dismissed. It is the duty of the 

appealing party to perfect the appeal. 

(2) When notice of appeal is filed, the justice shall 

for.ard the electronic recordin9 or transcript of the 

stenographic record of the proceedings to the district 

court. together with the original papers filed. certified by 

him to be accur-ate and complete. When the record is 
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tr-ansferred to the clerk of the district court• the justice 

~hall notify the parties in writing. 

~f~~f!lO~ Section 23. Use of transcripts or tapes 

by district court. The district court may hear the recording 

of the proceedings of the justice's court• but in its 

oiscretion it ~ay have parts or all of the recordings 

transcribed at the cost of the district court. If the 

proceedings are stenographically taken• the notes will be 

transcribed in full or in designdted parts as stipulated by 

the parties. The cost of such transcription shall be 

computed as prescribed by law. 

~~~-~~~!ION. Section 24. Execution of judgment. 

Proceedings to enforce or collect a judgment a..-e governed by 

the laws relating to exeCution upon justice•s court 

judgments. 

tiE!L}EC:!!Q~.!.-}EC!!Otl_~illQRNEY!.LfEES_llfQ!L!U;!!QYM. 

OR_~f~s!h.!. __ i!l_!f_!_QSf~~EMOyg}_! MATTEB-~!lCE!~ 

fOUB!_y~OE~TH~-~BQY!~!Q~~-Qf__[SEC:!ION _!lJ_~y!__QOES __ ~ 

PR£Y!!1 ___ !~ _ _lyST!£E!~_-fQYBl1__!~f--fQUR!_~Y~B!~! _ _!~~ 

~AL!tlllff_~!}~f~~Q~~~h~-Al!QRNEY'S_FEE~~!E~!.!. 

i£1_!f_~g _ _f!B!lfi__~RE __ RE~BESf~TEQ_~ _ _£QyNSEb~ 

~PPf!b.!._~ _ _fOUB!__!!!Y_~B!~-!~§ _ _fEEVAiblti§~BTY_~!~ 

~!~Q~!~LE_!!!QRNEY!}_ff£2.!._1N_!OOI!!Q~_T0_£0ST~~ 

}ff!!Q~-~~ ... --~Ef!!~-~=!Q:!2Q!~_!!CA, _ _!~--~~gNDEQ__JQ 

BEAQ.:_ 
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3 

" 

•3-10-1001. Pu~po~e. It is the purpose of this part 

and e~apter-~5-&f--~ttte--~5 ~~i2D~-_l--~~~~--£il to 

provide a speeoy remedy for small claims dnd to promote a 

forum in which such claims May be heard and disposed of 

5 without the necessity of a formal trial." 

6 Section 21. Section 25-31-112• MC.A• is a~~~ended to 

1 read: 

8 "Z'S-31-llZ. Fees. The following IS the schedule of 

9 fees wh ich!.~Kcept_.5}!--'!!.2ili!t~L.L!LL1~!;;i2!L!lli sha 11 oe 

10 pa.ld in every civil act_ion in a justtce•s court: 

11 (l) S5 when complaint is filed, to be paid by the 

ll p1dintiffi 

l3 (l) $5 ~hen the defendant appears. to be paid by the 

14 defendant; 

15 (3) 55 to be paid by the prevailing pa.rty when 

16 judgment is rendered. In cases where judgment is entered by 

17 default• no charge except the S5 fo~ the filing of the 

18 complaint shall be made for any se~vtces, including issuing 

19 and return of execution. 

20 (4) $5 for all se~vices in an action where judgment is 

21 renQe-red by confession; 

2l ~15) S5 for fi 1 in-:J notice of appeal and transcript on 

Z3 appeal. justi-fying and approving undertaking on appeal. and 

L4 transmitting papers to ~he district court with certificate•" 

25 Section 28· Repealer. Title 25t chapter 35, MCA, is 
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repealed. 

Section 29. Effective date. This act is effective on 

passage and approvdl. 

-End-

-1&- S8 't85 
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SENATE BILL NO. 485 

INTRODUCED BY BERGe HALLIGANt J. O'HARA, CRIPPEN, REGAN, 

OLSON, MAZUREK, B. BROWNt Ho ANDERSON• S. BROWN 

INTRODUCED BY REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE A SHALL 

CLAIMS COURT PROCEDURE WITHIN JUSTICES' COURTS; PROVIDING 

FOR JURISDICTION OF THE SMAll CLAIMS COURT, THE METHOD OF 

COMMENCING ACTIONS, HEARINGS, COUNTERCLAIMS, SU~POENA 

POWERS, REMOVAL TO JUSTICE'S COURT, AND APPEALS TO DISTRICT 

COURT; AMENDING §EE~I8N SECTIONS 3-1Q=1001~10-1004L~ 

25-31-112, MCA; REPEALING TITLE 25• CHAPTER 35, MCA; AND 

PROVIDING AN IHHEOIATE EFFECTIVE DATE.• 

WHEREAS, in 1911 the Montana legislature enacted the 

provisions of Chapter 572, laws of 1977, creatinq a s•all 

c1aims court within justices• courts in Montana• which 

provisions are codified as Title 25, chapter 35, MCA; and 

WHEREASt the s•a11 cldims procedure makes no provision 

for a Jury trial, provides that one party may oot be 

represented by an attorney if the other party is not so 

represented., and provides that an appeal from tile small 

claims court is to be tried on the record of the case dnd is 

not to be tried as a trial de novo; and 

WHEREAS• the Montana Supreme Court has held in the case 
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of North_Mntr~I.:!ices.!._ln~-~-Hafdgt!!• _Mont.._., 

__ P2d __ • (Civil No. SQ-228• decided March llt 1981)• that 

the cumulative effect of these provisions is to deny the 

right to a jury trial and the right to counsel at every 

stage of ~he factual de~ermination of a case in s•all claims 

cour-t; and 

WHEREAS., the Supreme Court therefore held section 

25-35-403(1)• MCA,. to be unconstitutional and also held the 

re•ainder of Title 25• chapter 35• unconstitutional and void 

for ~he r-eason that it could not be severed fro• section 

25-35-403(2), HCA. 

THEREFORE, it is the intent of the legislature to cure 

the unconstitutionality of Title 25, chapter 35, by 

repealing and reenacting those provisions with such changes 

as to cure the unconstitutionality of those provisions. 

BE IT ENACTEO BY THE LEGISLATURE OF THE STATE UF MONTANA: 

~~~~~~!IO~~ Section 1. Purpose. [t is the purpose of 

[this act] to provide a speedy remedy for small clai•s and 

to promote a foruM in which ~ch claims may be heard and 

disposed of without the necessity of a forMal trial. 

NEW_SECTJO~~ Section 2. Jurisdiction. The small 

claims court has ju~isdiction over all actions for the 

recovery of money or specific personal property when the 

amount claimed does not exceed 6~9 !!~~QQ• exclusive of 
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costs, and the defendant can be served within the county 

where the action is co••enced. 

NE~~f!IO~ Section 3. Removal from dastrict court. 

A di~trict court judge may require any action filed in 

district court to be removed to the small claims court if 

the amount in controversy does not exceed s~e !!~QQ• The 

small claims court shall hear any action so removed from the 

district court. 

NE~~g~!IO~~ Section 4. Venue. Proper venue for 

~ctions com111enced in the smal t claims court is the same as 

that provided by law for c i.vi 1 action~ conunenced in 

justice•s court• 

NEW~EC!IO~~ Section s. Parties -- representation. 

Cl) Partie~ in the s•all clai~ court may be individuals. 

partnerships~ corporation~. unions. associdtions, or any 

other kind of organization or entity. except the ~tdte or 

any agency thereof. 

(2) A party may not be represented by an attorney 

unless all parties are represented by an attorney in a small 

claims court. 

r'(3) An individual may represent himself lOa Small 

claiM!::- court.- A partner5hip' IAay be represented by a partner 

or one of its employees. A union may be represented by a 

union member or union employee. A corporation may be 

represented by one of its employees. An as~ociation •av be 
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represented by one of its .eRbers or by an employee of the 

association. Any other kind of organization or ent1ty may be 

represented by one of its Members or e•ployees. 

(4) Only a party. natural or otherwise• who has been a 

party to the transactton with the defendant for which the 

claim ls brought may fi Je and prosecute a claim in the small 

claims court• 

(S) No pdrty mdy file an assigned claim in the small 

c1ai•s court. 

(I>) No party may file more than three claims in any 

calendar year. 

(7) Notwithstanding any other proviston of thi.s 

section, a personal representative of a decedent's estdte• a 

guardian. or a conservator may be a party '" the small 

claims court. 

NE~~EC!!QN• Section 6. Commencement of action 

assistance to claimant. ( 11 A small cLaims dCtion lS 

comMenced whenever any person appears before a justice of 

the peace and executes a sworn small claims complaint in 

substantially the same form as set forth in [section 7]. 

(2) The justice shall asslst any clai•ant in preparing 

his complaint 

assistance. The 

or instruct 

attorney 

his clerk to provide such 

general shall prepare a pa~phlet 

explaining in plain language the procedures for pro~ecuting 

and defending a claiffi in small claims court and distrioute ~ 
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~~ft~en~--n~e~--e~ copies of the paMphlet to each small 

clai•s court. The justice or his clerk shall g1ve the 

p1aintJff a copy when the plaintiff appears to execute his 

co~plaint. and a copy must be atta~hed to the o~der of the 

court/notice to defendant. 

~~~TIO~ Section 1. foriR of c011plaint and order 

of courttnotice to defendant. The sworn complaint and order 

of the court shall be made on a blank substantially'" the 

fo11 o"'ing fora: 

vs. 

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S 

COURT OF ••••••••••••••••• COUNTY• MONTANA 

BEFORE •••••••••••••••••• JUSTICE OF THE PEACE 

Plaintiff., 

Complaint 

C:ase No ••• ••• 

Oefendant(St) 

···························································· 
Comes no"' the plaintiff. being first duly sworn, upon 

oatht and complains and alleges that defendant is indebted 

to plaintiff in the sum af '··••••• for••••••••••••••••••••• 

········••••••·····••···••·····•·••·•·•••••••··••········•·· 
·····•······••••··············•·····•··•••••••·•••••••••••·· 
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vhich su• is now due. owingt and unpaid despite de.ands for 

the payment thereof, together with plaintift•s costs herein 

expended. 

Dated this •••••• day of ••••••••••••••• 19•••• 

......................... 
Plaintiff 

························· 
Plaintiff•s address 

Subscribed and sworn to before me this day of 

······•••? 19 •••• 

Justice or the peace 

By:•••••••••••••••••••••• 

Clerk, s1111all 

division 

ORDER OF COURT/ 

NOTICF TO DEFENDANT 

THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANT(S}: 

clailltS 

You are hereby directed to appear and ansHer the within 

and foregoing complaint at: 

on••••••••••••••••• at 

Reset for at 

Reset for at 
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Reset for ••••••••• at •••• 

and to have with you~ then and there, all books, papers. and 

witnesses needed by you to e~tablish your defense to the 

claimi and you are further notified that in case you do not 

dppear, judgment wi 11 be taken against you by default for 

the relief demanded 1n the complaint and for costs of this 

action, including costs of service of the complaint and 

order of the court/notice to defendant. 

!Q~~~£_HE~EB!_fURTHE~-~OTIFIEQ_~~-~l!tt!~Q!X~ 

~ERY!~_UPQ~_yg~_Qf_!tl!~-fQ~PLAl~~ROERL-!Q~~~~£HOVE 

THI~--~~!!ON_£~Q~_!HE 5~~~~-CLAI~~OU~!_!Q_~USTICE"S COURT. 

AND_!':!~! YOUU~~!\L!Q_!E~OVE SHA!.LCO~!UTE~A IV Ef\..l.!f 

YOUR-~ I Gt!!~- TO __ ill!!. __ J!!__,!~.2!!!L_!Q __ REf!!!;~ E NT AT ION__,!! 

COUNSEL. 

To the Sheriff • Constable, or Server of process of said 

county, greetings: 

Make legal service ond due return thereof on the 

defendant at ••••••••••••••••••••••••••••••••••••••••••••••• 

Dated this •••• day of •••••••••••• 19 •••• 

...••••••.•........•....• 
Justice of the peace 

By:•••••••••••••••••••••• 

Clerk of small claims 

division 

NEW SECT[O~..!, Section 8. Hearing date. The date for 
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the appearance of the defendant to be set forth in the orde~ 

shall be determined by the justice of the peace or by his 

clerk +n-eeee~de~~--~~h-~~e~-eeep~~-&y-tfte-lu~~~ee-o~-the 

~@ee@ and may not be more than 40 or less than 10 days from 

the date of the orde~· Service of the order and a copy of 

the sworn complaint shall be made upon the defendant not 

Jess than 5 days prior to the date set for his appearance by 

the order. Jf the order is not timely served• the plaintiff 

•ay have a neN appearance date set by the justice of the 

peace or his clerk and a new order 

the sheriff, constable, or other 

issued and d@live~ed to 

process sel"'ver. If 

necesscny. repeated ordeTs may be issued at any time within 

year after the commencement of the actton. 

!!!; !!2£f! IO!j.._ 

original of the 

Section 9. 

order an<l 

Service on defenddnt. The 

notice shall be shown to th~ 

defendant. and a copy of it along with a copy of the sworn 

complcunt shall be served upon t_he defendant by the sherift" 

constable. or other process server an the same manner 

provided by Jaw for service of process in civil actions 10 

justice•s court. The provisions of taw relating to sheriff•s 

fees are applicable to thi5 section. 

~EW SECTIO~~ Section 10. Return of service. The 

sheriff. constable. or other process server shall• after 

a~eet~g EFFECTIN~ service. return the original order to 

the justice of the peace or his clerk. 
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NEW SECTIO~~ Section 11. Oefendant•s counterclaim. 

(1) The defendant •ay assert a counterclaim against the 

plaintiff arising out of the same transaction or occurrence 

that is the subject •atter of the plaintiff•s claim by 

appear•ng before the justice of the peace and executing a 

sworn small claims counterclaim in substantially the sa~ 

form as set forth tn subsection (3). The defendant shall 

cause the counterclaim to be served on the plaintiff not 

less than 72 hours before the date set for the hearing. 

Serv1ce shall be made in the same manner in wh1ch service of 

the order of court/notice to defendant is made ot't the 

defendant. A defendant may not assert as a counterclaim any 

cl~im not arising out of the tran~action or occurrence that 

is the subJect matter of the plaintiff's claim. 

(2) A counterclaiM or setoff may not exceed 6~§9 

~!!~QQ• lf a counterclale or setoff is asserted in excess of 

•~e !1~200• the jurisdiction of the small claims court over 

the plaintiff•s claim ts not defeated• but the court shall 

limit its determination of the counterclaim or setoff to the 

question of whether the plaintiff's claim as discharged 

thereby. leaving the defendant to prosecute the balance of 

his claim in an appropriate JUS!lf! __ OR district court 

action. 

( 3) The counterclaim shall be ~t~ade on a b1 ank 

substantially in the foltowinq form: 
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IN THE SMALL CLAIMS OlYlSION OF THE JUSTICE'S COUxT OF 

•••••••••••• COUNTY• MONTANA 

BEFORE ••••••••••••• JUSTICE OF THE PEACE 

............................................................ 

Plalnti.ff 

vs. 

Defendant( s) 

Counterclaim 

Case No •• • • 

........••...•....•.••••••••••••........•..•••..•......••••• 
Conaes. now the defendant• being first duly sworn., upon 

oath, and alle9es that defendant is entitled to counterclai• 

against the plaintiff in the plaintiff•s pending action in 

the suM of s •••••• for ••••••••••••••••••••••••••••••••••••• 

···························································· 
............................................................ 
which sum is now due• together with defendant•s costs herein 

expended. 

Dated this ••• da1 of ••••••••••••• 19 ••• 

Defendant 

Oefendant•s address 

Subscribed and sworn to before me th i. s 

-10-

day of 
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·······•••9 lq··· 

............••......••........ 
Justice of the p~ace 

By: •••••••••••••••••••••••••• 

Clerkw small claims division 

NEW_SEk!ION. Sec~ion 12· No further pleadings. No 

form of pleading other than the complaint, the order of the 

court/notice to defendant. and the counterclaim of the 

defendant• if there is one 9 is allowed· 

!:!f!L2EC TIO!:!~ Section 13· Fees. (l) The clerk of the 

just.ice•s. court shall collect a fee of S5: 

(a) from the plaintiff upon the filing of the sworn 

complaint; and 

(b, from the defendant upon his appearance and 

contesting of the complaint or execution of a counterclaim. 

(2) The laws relating to paupers' affidavits apply to 

actions before the smal 1 claims court. 

NEW S£~!10!:!~ Section 14. Proceedings to be informal. 

The hea~ing and disposition of ~mall claims actions Shdll be 

informal. 

Nfl!_SEfT!O_!!j Section IS. Witnesses evidence 

subpoena power. The plaintiff and the defendant may offer 

evidence in their behalf by witnesses appearing at such 

hedring in the same ~anner a~ in other cases arising an 

justice's court or by written @vidence. and the judge may 
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direct the production of evidence as he considers 

appropriate. The small clai~s court has the subpoena power 

g~anted to justices' courts in all civil cases. 

NEWJ£C. TIO~ Sect ion 16• Record of proceedings. All 

civil actions tried in a small claims court shall be 

recorded either electronically or stenographiCd11y. 

~EH SEC!IO~~ Section 17• Removal to justice•s court. 

Any action commenced in s•all cl~im$ court ~ay be removed to 

justice's court by a defendant upon the filing of a notice 

of removal with the justice within ~e 40 days of the service 

of the complaint and order. From the time of filing of the 

notice of removal9 the court to which the action ts removed 

has and exercises the same jurisdiction over it as though 

the action had been ori-ginally commenced in such court. 

NEW~~fTIQN. Section 18• Procedure following notice 

of relllQval ==-~EE£CT _QE_FAIJ.\I.!!E__IQ __ RE~OV£. ill Upon the 

filing of a notice of removal. the court shall gi¥e notice 

of that fact to all other parties to the ac.tion. All rules 

dnd statutes governing proceedings originally commenced in 

justice•s court~~Y2~§ __ RULES __ ANQ __ ~~TUT~~GOVE~NING 

APP~~~_f!~USTI~~~-~~ are applicable to proceedings 

reMoved to justice•s courtt except that a plaintiff is not 

required to replead unless the court so orders and no fee 

shall be required of a plaintiff fo~ the filing of a 

coMplaint if a fee for filing was paid tn ~mall claims 
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court. 

1£L.f..!lli!_E _lQ_!EIIUEST. REHOVAl WITHIN THE JIHE 

PROVIDED __ IN~f£!!0N _ _l!j __ CONSTITUTES A WAIVER BY THE 

DEFENDANT OF HIS RIGHT TO A TRIAL BY JURY AND REPRESENTATION 

6Y_~~~T06NEY, AND THE JUSJ!fE_SHAbh_!~EQ~ ___ TtlE DEFENDANT 

Qf_JiUCti_FAC T_PR!Q6....!0 CO~!!CEHENT OLJ!:!.L.!!f!!li!!h 

~€~~€£!10~~ Section 19. Entry of judgment. upon the 

conclusion of the case tried to the court• the justice shall 

make his findings and enter judgeent. 

NEW SECTIO~~ Section 20. Costs. The prevai I inq 

pa,.ty in an action before the 5>ma11 c.lai•s court is entitled 

to his costs. 

!:l£1!!_jEC Tl ON. 

commencement dnd 

Section 21. 

scope of. 

Appeal 

C 1 I If 

to district court 

ei.the,.- party is 

dissatisfied with the judgment of the small clai~s court• he 

may appeal to the district court of the county where the 

judgment was rendered. An appeal shall be commenced by 

giving wrltten notice to the small claims court and se~ving 

d copy of the notice of appeal on the adverse party ~ithin 

10 days after entry of judgment. 

(2) There may not be a trial de novo ln th~ Uistrict 

court. The appeal shall be limited to questions of law. 

NEW~~£TIO~~ Section 22. Record on appeal. (l) Within 

30 days of the notice. the entire record of the small claims 

court proceedings shall be transmitted to the district court 
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or the appeal shall be dismissed. It is the duty of theo 

appealing party to perfect the appeal. 

(Z) When notice of appeal is filed. the justice shall 

forwaro the electronic recording or transcript of the 

stenographic record of the proceedings to the district 

court 9 together with the original papers filed, certified by 

him to be accurate and complete. When the record is 

transferr~d to the clerk of the district court. the justice 

shall notify the parties in writing. 

NEW SEC!lQ~ Section 23. Use of transcripts or tap&s 

by district court. The district court ~y hear the recording 

of the proceedings of the justice"s courtt but in its. 

discretion it ~ay have parts or a11 of the recordings 

transcribed at the cos.t of the district court. lf the 

proceedings are stenographically taken. the notes will be 

trans.cr i bed in full or in designated parts as stipul-ated by 

the par-ties. The cost of such transcription shall be 

computed as prescribed by law. 

~~SECTIO~~ Section 24· Execution of judgment. 

Proceedings to enforce or collect a judgMent are governed by 

the laws relating to execution upon justi ce•s court 

judgments. 

~£~_J!ECTIO~~--~E~I!~~~-·--AT!QE~£!~Ji-ES1Ji_~!~QYAL 

Q~-~~~£~~--111_!E_~_Q£E£~~~!_BEHOYES A MATTER TO JUSTICE'S 

~OU~!-~~Q£~__!tlf __ ~~QY!JiiUNS__Qf__lSECJION !lJ_~QQES NOT 
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PREyAIL_l!!__:!!/ST!H~L-COUJiT,_THE _ _f_ill!!!~- GRANT __ _!HE 

PALINI!ff_~!~_BfASONABLE AT!ORNE~_FEES, If_~!~ 

Hl_!f_IHE_flli!fL-ARE REPRESf~TEO _ __!!!_fOUN:isL ON 

~f~~--!HE_fQURI __ ~~!__&~~~~~-~3~!!h!~~-~~~!- HIS 

~EASQNABll__~ TTQgNEY '~_£_EE S, _!!:L_~OOI!!Q_!I!__ TO C~ 

~E!;!!Q~L~.!-_Sff;!!Q~ __ }-1Q:: 10Qh_~CA_.__!L AMEN OED TO 

~~Q_:_ 

•3-10-1001. Purpose. It is the purpose of this part 

and ehap~e~--3~--of--~+~~e--~§ ~!£!12~_!_!h~ouqh lil to 

provide a speedy remedy tor small claims and to promote a 

forum in which such clai•s may be heard and disposed of 

without the necessity of a foraal triaJ.fl 

~.E£!!Q~-l1~--S~£!1Q~=lQ=l004_,_~CA_.__IS_~tlOEQ__!Q 

~ill-=-

"3-10-1004. Jurisdiction remoyal from district 

court. (1) The small claims court has jurisdiction over all 

actions for the recovery of money or specific persondl 

property when the amount claimed does not exceed •~59 

!~2QQ9 exclusive of costs. and the defendant can be served 

~ithin the county where the action as co~menced. 

(l') A distric't court }udqe may require any action 

fi.l~d 'i'n distr"ft:'t court·ib be removed to the s11all clai~ 

court if the amount in controversy does not exceed ssoo. The 

small claims court shall hear any action so removed from the 

25 district court." 
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Section 28. Section 25-31-112• HCA, is amended to 

read: 

"25-31-112. fees. The following as the schedole of 

fees which~-~~~Q!_~~[2YiQ~1-lU--L~f!lQ~-~J~ shall oe 

paid in every civil action in a josttce•s court: 

(1) $5 ~hen complaint is filed• tone paid by the 

plaintiff; 

(2) S5 when the defendant appears. to be paid by thP 

defendant; 

(3) $5 to be paid by the prevailing party when 

judgment is rendered. In cases Nhere judgment ~~ entered by 

default, no charge e•cept the 55 for the filing of the 

complaint shall be made for any services• including issuing 

and return of execution. 

(4) ~5 for all services in an action where judgment is 

render~d by confession; 

(5) '5 for filing notice of appeal and transcript on 

appeal, justifying and approving undertaking on appeal, and 

trans~itting papers to the district court with certificate.• 

Section Z9. Repealer. Title l59 chapter 35• MCA, is 

repealed. 

Section 30. Effective date. This act i~ effective on 

passage ~no approval. 

-End-
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SENATE BILL NO, 'o85 

INTRODUCED BY BERG, HALLIGAN, Jo O'HARA, CRIPPEN, REGAN, 

OLSONo MAZUREK, Bo BROWN, M. ANDERSON• So BROWN 

INTRODUCED BY REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO CREATE A SMALL 

CLAIMS COURT PROCEDURE WITHIN JUSTICES' CoJURTS; PROVIOING 

FOR JURISOICTlON OF THE SMALL ClAIMS COURT. THE METHOD OF 

COMMENCING ACTIONS, HEARINGS, COUNJERClAIMSo SU~POENA 

POWERS, REMOVAL TO JUSTICE'S COURT, AND APPEALS TO DISTRICT 

COURT; AMENDING 5EEH8ft ~J;.CTI0~1-1G-l001• 3-1G-1001tt_!!!Q 

Z'>- 31- 11 z, MCA; REPEALING TITLE 25, CHAPTER 35, NCA; AND 

PROYICING AN IMMEDIATE EFFECTIVE DATE.• 

WHEREAS, In 1977 the Montana Legislature enacted the 

provisions of Chapt:er 572• laws of 1977. creating a ~.all 

clai~s cou~t Mithin justices• courts in Montana• which 

provisions are codified as Title 25• Chapter 35• HCA; and 

WHEREAS• the s•all claias procedure makes no provision 

for a jury tr-ial• provides that one party may not be 

represented by an attorney if the other pdrty is not. so 

represented. and provide$ that an appeal from the small 

claims court ts to be tried on the record of the case and is 

not to be t~ied as a trial de novo; and 

WHEREAS• the Montana Supre•e Court has held in the case 
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of ~~~n!!!1--~~~__!n~~Hardahl• __ Nont•--• 

__ PZd_ CCivil No. 8G-228t decided Karch 11• 1981)• that 

the cu•ula~ive effect of these provisions is to deny -~he 

ri-ght. t.o a jury trial and the right t.o counsel at. -evel'y 

stage of the factual deter•inat.ion of a case in s.a11· .-clai.s 

court; and 

WHEREAS• the Supre-. Court therefore held section 

25-35-~03(2)t "CA, to be unconstitutional and also held the 

redtainder of Title 25• chapter 35t unconstitutional and voi-d 

for the reason that: it could not be severed fl'o• section 

Z5-3~-<t03C2)t MCA. 

THEREFORE• it is the intent of the Legislature to cure 

the unconstitutionality of Title zs. ~hapt.er 35. by 

repealing and -reenacting those provisions with such changes 

c,s to cure the unconsti tt.tt.ional i··t.y of those provisions. 

8E IT ENACTED BY THE LEGISl.ATURE oF THE STATE OF -lANA: 

~~TIO~~ Section 1. Purpose. It i& the purpose of 

[this act} to Pf"OYide a speedy re..edy for ·saall clai•s and 

to proMote a foru• in which such clai•s may be heard and 

disposed of· without the necessity of a for..a-1 trial. 

HEW SECTJO~~ Section z. JuriSdiction. The saa11 

claims c.ourt. has jurisdiction ov·er all actions for t:he 

recovery of money or specific personal property when the 

amount claimed does not exceed ~59 !!t500• exclusive of 

-z- SB '>85 / 
REFERENCE BILL: Includes f'ree 
Conference Committee Report 
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cost.s. and the ·de-·fendant can be served within the county 

wher• -~he ·ac~i~n- is-co~Bd· 

!!EW SECTIO..._ SecUon 'h R-val frooo ,dtstrh:t court. 

A "district: court: jtrdge May req·ttire an.y action filed in 

dist.ri~t. court to be f'eMOwed ·to the s.all "Cl-aiMs ·covrt i-f 

the a•ount in cont.roversr does ·not exceed •§ee .!1.!..§22• The 

s•a·ll clai•s court shall 'tlear an·y -action so ..-~owed from the 

district court. 

~-~~!!Q~ Section 4• Venue. ·Proper venue for 

actions co..enced in ·tne s-11 c l•i..s court i·s t.tte sa.e a& 

in that provid-ed by law f'ar cJvit a·ct. ions cOitllenced 

justice•s court. 

NEW $ECT19!!.!. Section s. Parties -- representation. 

( 1) Parties in t.he saa11 clai-.s court. .. y be individual S• 

partnerships • corp.orat.i onst unl-uns. associations, or any 

other kind of orga·nization or entity• except the state or 

any agency thereof. 

(2) A party .ay not be represented by an attorney 

unless all par~ie~ are represen~ed by an att:.~ner In a s.all 

claims COUf't. 

tl} An ind'"ividual .ay r·epres.ent hi·wsset f in a ~!011 

claims· court. A p·art.nef'Ship aay be represented by a partner 

or one of its employe-es. A union May be represented by a 

union meaber or union e•ployee. A corporation .ay Oe 

represented by one of its e•ployees. An association •ay be 
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repre-sented by 01"fe of its ~er s or b_y an etnp 1 oyee of the 

as-socia-t-ion. Any ot.her kind of orq-an.jzation or entity Atay be 

rep~esented by one of its .eebers or employees. 

("tt Only a partv• natural or ot:her-wis.e, who has been a 

party to the tran~action with the defendant for which the 

clai111 is brougttt .aay file and prosecute a clai-• in the s.•a11 

clai•s court. 

(S) No party aay ·file an assigned clai• in the small 

claims court. 

(61 No party 

c-_&l&nd-ar ._ear. 

10ay 

Ill Notwithstanding 

file •ore than three c1aias in any 

any other prov-ision of this 

section. a personal representative of a decedent•s estatet a 

guardian, or a conservator ~ay be a party in the small 

c 1 a1ats court.. 

NEW lli!10~~ Section 6. Ca.•nce~tent of action 

assistance to claiaaot. tlJ A s•all clai•s action is 

co.aenced whenever any person appears before a ju~tice of 

the peace end executes a sworn s•all clai•s co~plaint in 

substantially the sa•e for• as set for~h in [section 7]• 

(2) The justice shall assist any claimant in preparing 

his cOMplatnt ~ instruct his clerk to provide such 

assistance. The attorney general shall p~epare a pa•phlet 

explaini-ng in plain ,language the procedures. for p..--osec.ut.ing 

and defending a claiM an· small claiMs court and dis-tributee 
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~tff.f-t-e-iettt--ftitNittttr--&f copies of the pa-.phJiet to each saall 

claiAis c'ourt. The justice or his clerk shall give the 

plaintiff a copy when the plaintiff appears to execute his 

co•plaint• and a copy •ust be attached to the o~der of the 

court/notice to defendant. 

NE~_g~TIO!f.!. Section 7. For .. of co-plaint and order 

of cou~tjno~ice to defendant. The sworn co•plaint and order 

of the court shall be •ade on a blank substantially ln the 

follOtlfing forM: 

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S 

COURT OF ••••••••••••••••• COUNTY• MONTANA 

BEFORE •••••••••••••••••' JUSTICE OF THE PEACE 

..............•....•.......•.••..................•..•....... 

Plaintiff • 

vs. COMplaint 

Case No. •• ••• 

Oefendantts) 

···················································•········ 
Comes now the plaintiff,· being first duly sworn .. upon 

oath, and co•plains and alleges ~hat defendant is Indebted 

to plaintiff in the su• of s •••••• , for••••••••••••••••••••• 

········•········•·····•···································· 
..........................................•................. 
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which suM is now duet owing, and unpaid despite de.ands fo~ 

the payment thereof, together with plaintift•s costs herein 

expended. 

Dated this •••••• day of ••••••••••••••• 19•••• 

.•....................... 
Plaintiff 

.......................•. 
Plaintiff's address 

Subscribed and sworn to before me this d"J of 

••••••••• , 19 •••• 

Justice of the peace 

By:•••••••••••••••••••••• 

Clerk, 

division 

ORDER OF COURT/ 

NOTICE TO DEFENDANT 

sma 11 

THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANT(SI: 

clailltS 

You are hereby directed to appear and answer the within 

and foregoing complaint at: 

on••••••••••••••••• at 

Reset for ••••••••• at 

Reset for ••••••••• at 
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Reset for ••••••••• at •••• 

and to have ~ith you, then and the~e. all books. papers• and 

witnesses needed by you to establish your defense to the 

claim; and you are further nottfied that in case ~ou do not 

appear, judgment will be taken against you by default fur 

the relief demanded in the complaint and for costs of thi~ 

action .. including costs of service of the COIRplaint and 

order of the court/notice to defendant. 

!QY_!~~~BEBY_~URJHE~-~f!;Q_I~~IT~!~~~!S OF 

~~~!~Y~_!gy_Of_!HI~~~~~~~Q~!!L-!Q~~!_B£M0Yf 

!~!2 _ _!fTION_FRQ~~f_j~All_ClAIMS COURT TO JUSTICE'S COURT, 

~~!L!HAI-!QYB.£~!!,\!Bf_!Q REMOVE SHA~L CO~iST!!l!ll~IYELQE 

YOUB_B!~TS_!!L_~~~--~-~URY_~Q __ TO __ ~PRE2~10~-~ 

£0UNSEL. 

To the Sheriff• Constable, or Server of process of s.aia 

county. greetings: 

Make Jegal service and dU@ return thereof on t.he 

defendant at ••••••••••••••••••••••••••••••••••••••••••••••• 

Dated this •••• day of •••••••••••• 19 •••• 

••·•••···•··•·•··•····•·· 
Justtce of the peace 

By:•••••••••••••••••••••• 

Clerk of small cl.;.iiAs. 

division 

NE~~f£TIO~~ Section a. Hearinq date. The date for 
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the appearance of the defendant to be set forth in the order 

shalt be determined by the justice of the peace or by hi~ 

clerk t"-accordanee-Mf~h-¥u~e~e~ted-by-the-j~st~ee-ef-the 

~~ee and may not be more than 40 or less than 10 days from 

the date of the order. Service of the order and a copy of 

the sworn complaint shall be Made upon the defendant not 

less thdn 5 days prior to the ddte set for his appearance oy 

the order. It the order is not timely served. the plaintiff 

may have a new appearance date set by the justice of the 

peace or his clerk and a new order issued and delivered to 

the sheriff. constabte-. or other process se,.-ve,.-. If 

necessdry., r~peated orders may be issued at any time witnin 

year after the commencement of the action. 

NE~~ECTIO~~ Section q. Service oo defendant. The 

original of th~ order and notice shall be shown to the 

defendant• and a copy of it along ~ith a copy of the s~orn 

complaint s~a11 be served upon the defendant by the sherlffy 

constable, or other p~ocess server in the same manner 

provided by law for service of process in civil action~ '" 
justice•s court. The pro~isions of law relatin9 to she~itf•s 

fees are applicable to this section. 

~~~TION. Section 10. Return of servtce. The 

sheriff, constable• or other process server shall, dfter 

~~ec~~"~ !ffEfTIN~ service. return the original order to 

the justice of the peace or his clerk• 
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NE~_j~~!IOM~ SectJon ll• Defendant•s counterclaim• 

(l) The defendant .ay assert a counte~claim against the 

plaintiff ari.sing out of the saR~e transaction or occurrence 

t.hc!t is the subject matter of the plaintiff'S: claim by 

appearing before the justice of the peace and executing a 

sworn small clai•s counterclaim in substantially the sa.e 

form as set forth in subsection (3). The defendant shall 

cause the counterclaim to be served on the plaintiff not 

Jess than 72 hours before the date set for the hearing. 

Service shall be Mdde in the same manner in which service of 

the order of courttnotice to defendant is Made on the 

defenddnt. A defendant may not assert as a counterclaim any 

cl~im not arising out of the transaction or occurrence that 

is the subject matter of the plaintiff's claim. 

( 2) A counterc.l aim or setoff 11ay not exceed So-f'Se 

!!~~00. If a counterclaim or setoff is osse~ted in excess of 

•~~e !!1~QQ• the jurisdiction of the ssaJl claias court over 

the plaintiff's claie is not defeated, but the court shall 

limit its determination of the counterclaim or setoff to the 

question of whether the plaintiff's claim is discharged 

thereby, leaving the defendant to prosecute ~he balance of 

hi5 cldim in an appropriate ~~!ICE _9! district court 

action. 

(3) The counterclaim shall be IRdde on a blank 

substantially in the following form: 
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IN THE SMALL CLAIMS DIVISION CF THE JUSTICE'S COURT OF 

•••••••••••• COUNTY, MONTANA 

BEFORE ••••••••••••• JUSTICE OF THE PEACE 

Plaintiff 

vs. Counter c 1 aim 

Case No. ••• 

Oefendant(s) 

Comes now the defendant• being first duly s•orn• upon 

oath, and alleqes that defendant i~ entitled to counte~cJaim 

against the plaintiff in ~he plaintiff•s pending action in 

thP. sum of s ••••• , for ••••••••••••••••••••••••••••••••••••• 

···························································· 
which sum is now due. together ~ith defendant·~ costs herein 

expended. 

Dated this ••• day of ••••••••••••• 19 ••• 

••..•••..••.•••.............•. 
De fend ant 

Defendant's dddress 

Subscribed and sworn to before me this 

-10-

day of 

SB 465 
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•••••••••• , 19 ••• 

Justice of the peace 

By: •••••••••••••••••••••••••• 

C1e~k, s~alJ claims division 

~f~ SECTIO~~ Section lZ. No further pleadings. No 

form of pleading other than the complaint. the order of the 

court/notice to defendant, and the counterclaim of the 

defendant, if there is one, is allowed. 

~Ew_~§f!!Q~~ Section 13• Fees. l 1 I 

just:ice•~ court shall collect a fee of 55: 

(a) frOM the p1 aintiff upon the fi 1 ing 

complaint.; and 

The clerk of t.he 

of the sworn 

(b) fr001 the defendant upon his appearance and 

contesting of the conplaint or eKecution of a counterclaiM. 

(Z) The taws relating to paupers• affiddvits apply to 

actions before the s~all claims court. 

~~~~!10~~ Section 14. Proceedings to be infor•al. 

The hearing Qnd disposition of small claims action5 ~hd11 be 

informdl. 

~E~-~~~!!Q~~ Section ts. Witnesses ev i di!!nc.e 

subpoena power. The plaintlff and the defendant •ay offer 

evid@nce in thetr behalf by witnesses appearing at 5uch 

hearing in the sa~ manner as in other cases arising in 

justice's court or by w~itten evidence. and the judge may 
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direct the production of evidence as he considers 

appropriate. The stRall claims court has the subpoena power 

granted to justices• courts in all civil cases. 

NEW~hTIO~~ Section 16. Record of proceedinys. A II 

c i vi 1 actions t.r1ed in a small claims court sho;~ll be 

recorded either electronically or stenographicdlly. 

~gw SECTION. Section 17. Re•oval to justice's court. 

Any action commenced in small claims court may be removed to 

justice's court by a defendant upon the filing of a notice 

of re~oval with the justice within ~e 40 days of the s~r¥ice 

of the ca.plaint and o~der. From the time of filing of the 

notice of removal. the court to which the action is removed 

has dnd exercises the same jurisdiction over 1t as though 

the action had been originally cowuwenced in such court. 

NE~_SE~TJO~~ Section 18. Procedu~e following notice 

of re1110val ==-..!:t:FE£LQf_FAILY!!I__!_Q __ _l!_E!!OYE• ill Upon the 

filing of a notice of re•oval• the court shall give notice 

of that fact to all other parties to the action. All rules 

and statutes qoverning proceedings originally commenced in 

justice's court2 _ _!NCLUY!NG __ RU~~--~-~!~TUTgi__QQY£~NJUG 

APP~Al~-_f~Q~_J~~TI~~-COU~!~ are applicable to proceedings 

removed to justice's court• except that a plaintiff 1s not 

requi ~ed to replead unless the court so orders dnd no fee 

sha11 be required of 

complaint if a fee 

a plaintiff for the filing of a 

fo~ filing was paid in ~mall claims 

-12- SB 485 
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court. 

i~l~!~~~!Q __ ~§QU~REMO~h-~!HIN_~ ___ !!ME 

J!ROJ!!QE0_1!! __ [1!5!;.I!Q!L_!!J.-!Jl!!STI!UTES_~_JIHJ!~!tL~ 

Q~f5NDA!!!_Qf~1! RlG~!_!Q A TRIAL BY JU~Y AND REPRES~NT!TION 

~L~-~,!TO_!!!!!EV,_~NO_!~_LJU1!1ICE SHAJ.L INFORM _ _I.!:'~QEfE!!!DANT 

QL1!1£.!!_FAC T~!Q.!L TO~OMME!!!CEM~NT Of...D!E_HEill!!!G• 

~!~~~TIO~~ Section 19. Entry of judg•ent. Upon the 

conclusion of the case tried to the cou~t, the justice shall 

make his finding~ and enter judg.ent. 

NEW_SE~!IO~~ Section 20. Costs. The prevcJil inq 

party in an action before the s•all clai•s court is entitled 

to his costs. 

!!!~l!_jEC TION • 

comMencement and 

$ect ion 21. 

scope of. 

Appeal 

( 11 If 

to district court 

eather party i. 

dissatisfied with the judgment of the small claims court 9 he 

may ap?eal to the district court of the county where the 

judgment was rendered. An appeal shall be com.enced by 

givlng w~itten notice to the small clat•s court and servang 

a copy of the notice of appeal on the adverse party within 

10 days after entry of judgaent. 

(2) There ~ay not be a trial de novo in the district 

court• The appeal shalt be limited to questions of law. 

NE~-~E£TIO~ Section 22. Record on appeal. (lJ Within 

30 days of the notice, the entire record of the small claims 

court proc~edinqs shall be trans•itted to the district court 
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or the appeal shall be dis•issed. It is the du~y of the 

appealing party to perfect the appeal. 

(2) When notice of appeal is filed, the justice shall 

forward the electronic recording or transcript of the 

stenographic record of the proceedings to the oistrict 

court• together with the original papers filed. certified by 

him to be accurate and co•ple~e. When the record l~ 

transferred to the clerk of the district court• the justice 

shall no~ity the parties in writing. 

NE~~~TION. Section 23. use of tran~crlpts or tapes 

by district cour~. The district court .ay hea~ the reco~ding 

of the p~oceedings of the justice•s cou~t• but in its 

discretion it may have parts 

transcribed a~ the cost of 

or all of the recordings 

the district court. If the 

prOC@edings are stenographically taken. the notes will be 

transcribed in full or in designated parts as stipulated by 

the parties. The cost of such transcription shall be 

computed as prescribed by law. 

NE~_}f~!!Q~~ Section 24. Execution of judgMent• 

Proceedings to enforce or collect a judg.ent are governed by 

the laws relating to execution upon justice•s court 

JUdgments. 

NEW S~\;!!0!!!_• _15CTIQ!L?_~-• _ffiQ!iliE!~EES_\!PON REMOVAL 

~~.!!.!!~~h~_!!L!L~-DEfENOA!!l_!!~ti_L!i~ITER_ TO JUlliCE' S 

COU~!--~~EB __ !~~--.!!~OV!1!!Q!!i__QE__[SEC!ION llJ_8U~1_!!!0T 
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e~~~!!_-~~~!!£f~~--£QURT~THE _ _i0U~--~!! _ _&R~I---THE 

!k!!~TifF HIS REASONABlE ATTORNEY'S FEES, IF ANY. 

ill__!f ___ T~E__eAR!!fl__!Bf _ _EE!RESENTEO__]! COUNSEl ON 

~PP£~~- THE __ ~QUR! __ MA!--~B~~-~£ _ _fBEV~!llNG __ e~RTY_ HIS 

~£·~~~~TTOB~!~i_f£ES._IN AOOITIO~_TO_iOST~~ 

$E£TIO~~~~EC!!Q~ __ 1:JQ=l001~-~fAL__lj_~NOEO__!Q 

BEAQi 

•3-10-1001. Purpose. I~ is the purpose of this part 

and ~s~+e~-~§--8f--~~t~--i~ ~~9n! __ !_!brou~~~J to 

provide a speedy remedy for small claims and to promote d 

forum in which such claims may be heard ana disposed of 

without the necessity of a for•al trial.• 

~££!!Q~_27~-~£TlQ~1-lO=lOO~~~fAL__jd_~ENDEQ _ _!Q 

B~Qi 

"3-lQ-1004. Jurisdiction re•oval from distri~t 

court. (lJ The small claims court has jurisdiction over all 

actions for the recovery of money or specific person~l 

proper~y when the amount claimed does not exceed ~~ 

!lL2QQt exclus&ve of costs. and the defendant can be served 

within the county where the action is coM~nced. 

(2) A dis~rict court judge may requ1r~ any dCtion 

filed in district court to be removed to the small claims 

court if the a-ount in controversy Ooes not exceed •§99 

24 !!~~oo. The small claims court shall hear any action ~o 

25 removed from the district court.• 
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Section 28. Section Z5-31-112t HC.At is a.ended to 

read: 

"25-31-112. Fees. The following is the schedule of 

fees which~_exc~~!-~~-Q[~i~~i~--[~~12~--!§1~ shall 

paid in every civil action in a justice's court: 

be 

(1) 1.5 when complaint is filed, to be paid by the 

pl=tintiff; 

(Z) S5 when the defendant appears• to be paid by the 

defendant; 

{3) SS to be paid by the prevailtnq party when 

judgment is rendered. In cases where judgment is enter~d oy 

default• no charge excep~ the S5 for the filinq of the 

complaint ~hall be made for any service~. includin9 issuing 

and return of execution. 

(4) S5 for all services in an action where Judyfnent is 

rendered by confession; 

(5) S5 for filing notice of appeal and transcript on 

appeal. jus~ifyinq and approving underta~ing on appeal. and 

tf"ansmitting papers to the district court with certificate." 

Section 2q. A..epealel'. TH.le 25 9 chapter 3'lt MCA, is 

repealed. 

Section 30. Effective date. This act i~ effective on 

passage and approval. 

-End-
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FREE CONFERENCE COMMITTEE 
ON SENATE BILL NO. 485 

{Report No. 1, April 22, 1981) 

MR. PRESIDENT AND SPEAKER OF THE HOUSE: 

We, your Free Conference Conunittee on Senate Bill No. 485, 
met April 22, 1981, and considered: 

House Judiciary Conunittee Amendments to the third reading 
copy, dated April 13, 1981; and 

House Conunittee of the Whole Amenaments to the third reading 
copy, dated April 17, 1981, and reconunend as follows: 

That the Senate accede to Standing Committee amendment nos. 
1 through 3, dated April 13, 1981; 

That the Senate accede to Committee of the Whole amendment 
nos. 1 through 6, dated April 17, 1981; 

That Senate Bill No. 485 be further amended as specified in 
CLERICAL INSTRUCTION no. 1; 

That the reference copy of Senate Bill No. 485 read as 
specified in the CLERICAL INSTRUCTIONS; 

And, that the Free Conference Conunittee Report on Senate 
Bill No. 485 be adopted. 

CLERICAL INSTRUCTION: 

1. Page 15, line 23. 
Following: "exceed" 
Strike: "$500" 
Insert: "$1,500" 

FOR THE SENATE: 

rJ//. 

B. Brown 

An erson, Chairman 

c:74~:::;;:;? ?]n t. -c· 
Conn , • 

1 1 ·J:t ~'d ' iUiu J<i {/1 ~ ' ,,,, 1 
Keedy · 

Chairman. 



JUDICIARY COMMITTEE 

HOUSE 

April 13, 1981 

RespectfullyTeport as iollows: That .•..•.•••••..•••••••..••• I?.:Ji:.~l\.~ .................................................................. Bill No.4.8.5 .......... . 

BE AMENDED AS FOLLOWS: 

1. Page 2, line 25. 
Following: "exceed" 
Strike: "$750" 
Insert: "$1500" 

2. Page 9, line 9. 
Following: "exceed" 
Strike: "$750" 
Insert: "$1500" 

3. Page 9, line 10. 
Following: "of" 
Strike: "$750" 
Insert: "$1500" 


