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SENATE BILL NO, 485

INTRODUCED BY BBERG, HALLIGAW, J. G'HARA, CRIPPEN, REGAN,
OLBOW, MAZUREK, B. BROWN, M. ANDERSON, 8. BROWY

INTRODUCED BY REQUEST COF THE HENATE JUDICIARY COMMITTER

IN THE SEWATE

19, 19el By motion and consent,
Senate Bill ¥No. 485 allowed
to be introduced and cone
sidered this session.

23, 1981 Introduced and referred to
Comnittee on Judiciary,

26, 1981 Committee recommend bill do
pass as amended, Report
adopted.,

27, 1881 311]l printed and placed on
menbhernt desks,

28, 1981 ' Second reading, do pass.
Correctly engrossed,
36, 138l Third reading, passed.
AYQB; ‘93 noes, 0.
Transmitted to House,
IN THE ROUSE

9, lasl : Introduced and referred to
Committes on Judiciary.

13, 198} Comnittee recommend bill be
conourred in as amended,
Report adopted,

17, 19381 Second resding, concurred in
ag amendaed,



April 17, 1981 On aotion rules suspended
and bill placed on third
reading thie day,

Third reading, concurred in
ag anended., Ayes, 96; Hoes, 0,

IN THE BERATE

April 21, 198} Returned fyrom House with
apendments, ‘

By motion and consent, House
amendaents allowed to be
received and considered

this session., Motion adopted,

April 22, 198} Second reading, amendments
not concurred in.

On mction Free Conference
Committee reguested and
appointed,

rroe Conference Committee
reported,

April 23, 1981 , Becond reading, Free Conler-
ence Committes report adopted.

hird reading, Free Confere
ence Committee report adopted,
Ayes, 473 Yoes, 1, Trang-
mitted o House,

IN THE HOUHE

April 23, 19&1 Free Conference Committee

report adopted,

IH THE SENATE

April 23, 1981 Returned from House, BSent
to enrolling, -

Reported correctly enrolled.
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%& BILL NO. {/_‘&f w&‘rsc/ﬁ g&wﬂ)

INTREZDCED BY rﬁéé@a @mﬁ\
7
INTR D BY RE '59{341‘ OF THE "SENATE JUDICIARY I TTEE

a BIL{ FOR AN ACT ENTITLED: "AN ACT TO CREATE A SMALL
CLAIMS COURT PROCEDURE WITHIN JUSTICES' COURTS; PROVIDING
FOR JURISDICTION OF THE SMALL CLAIMS COURYs THE METHOD JF
COMMENC ING ACTIDONS, HEARINGS ¢ COUNTERCLAIMS. SUSPOENA
POWERSy REMOVAL TO JUSTICE'S COURT, AND APPEALS TO wLISTRICTY
COURT; AMENDING SECTION 25-31-112+ MCA; REPEALING TITLF 25,

CHAPTER 3%¢ MCA; AND PROVIDING AN IMMEODIATE EFFECTIVi DATE.™

WHEREASy in 1977 the Montana legislature enacted the
provisions of Chapter 572y Laws of 1977s creating a smalt
claims court within justices* courts in Montanas which
provisions are codified as Title 25¢ chapter 35¢ MCA; and

WHEREASs the small clasims procedure makes NO  Provision
for a2 Jury trials provides that one party may not be
represented by an attorney if the other party is not so
representedy and provides that an appeal from the small
claims court is to be tried on the record of the case and is
not to be tried as a trial de nove; and

WHEREASs the Montana Supreme Lourt has held in the case

of North Central Servicesy _Ince__ve _Hafdahls __MOnte_

P2a__+ (Civil Nos B0-273+ decided March Llle 19381)s that

the cumuiative effect of these provisions is to deny the
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right to a jury trial and the right to counsel at every
stage of the fFactual determination of a case in small claims
court; and

WHEREFASs the Supreme Court therefore held section
25-35-403(2)e MCAs to be unconstitutional and also held the
remainder of Titie 25y chapter 35 unconstitutional ang void
for the reason that it could not be severed from section
25-35-403(2) s MCAe

THEREFOREy it is the intent of the Legislature to cure
the wunconstitutionality of Title 25+ chapter 35, by
repealing and reenacting those provisions with such changes

as to cure the unconstitutionality of those provisionse

BE IT ENACYED BY THE LEGISLATURE OF THE STATL OF MONTANA:

NEW_SECTION Section le Purpose. [t is the purpose of

[this act] te provide a speedy remedy for small claims and
to promote a forum in which such claims may be heard and
disposed of without the necessity of a formal triala.

NEW_SECTION. Section 2. Jurisdiction. The small
claims court has jurisdiction over all actions for the
recovery of money or specific personal property when the
amgunt claimed does not exceed $750s exclusive of costss and
the defendant can be served within the county where the
action 1s commenceds

NEw_SECTION. Section 3. Removal from district courte

.2 INTRODUCED BILL
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A district court judgqe may require any action filed in
district court to be removed to the small «claims court if
the amount in controversy does not exceed $500. The smal)l
claims court shall hear any action so removed from the
district court.

NEW_SECTION, Section 4. Venuea Proper venue for
actions commenced in the small claims court 1s the same as
that provided by Jlaw for <civil actions c<ommenced in
Justice™s courte

MNEH_SECTIONe Section 5. Parties -—- representationa.
(1) Parties in the small claims court may be individual s,
partnershipss: corpoerationss wunionsy associationsy or any
other kind of organization or entitys except the state or
any agency thereof.

{2) A party may not be represented by an attorney
untess all parties are represented by an attorney in a small
claims courte

(3} An individual may represent himself in a small
claims courte. A partnership may be represented by a partner
or one of its employeess A union may be represented by a
union member or union employee. A corporation may be
represented by one of its employeces. An association may be
represented by one of its members or by an employee of the
associatione. Any other kind of organization or entity may e

represented by one of its members or employeess
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{4) Only a partys natural or otherwises who has Leen a
party to the transaction with the defendant for which the
¢laim is brought may file and prosecute a claim in the small
claims courte

{5} No party may file an assigned claim in the small
claims court.

{6) No party may file more than three claims 1n any
calendar yearas

{T) Notwithstanding any other provision of this
sectiony a personal representative of a dececent’s estater a
guardians ©Or a conservator may be a party in the small
claims courte

NEW SECTION. Section 6. Commencement of action -
assistance to claimante (1) A small c¢claims action s
commenced whenever any person appears before a  justice of
the peace and executes 3 sworn small claims complaint in
substantially the same form as set forth in [section 7}.

{2) The justice shall assist any claimant in preparing
his complaint or instruct his clerk to provide such
assistances The attorney general shall prepare a pamphlet
explaining in plain Janguage the procedures for prosecuting
and defending a claim in small claims court and distribute a
sufficient onumber of copies of the pamphiet to each small
claims court. The justice or his clerk shall give the

plaintiff a copy when the plaintiff appears to execute his

—ly
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complainty and a copy must be attached to the order of the
court/notice to defendante.

NEW SECTIONe Section 7. Form of complaint and order
of court/notice to defendant. The sworn complaint and order
of the court shall be made on a blank substantially in the
following form:

IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S
COURT OF weanconncacsssscese COUNTYy, MONTANA
BEFORE eseesssnssseencesy JUSTICE OF THE PEACE
00 eSS IIETEN I IR NN TSNV IITIIIVOSIITIS IS PO CIITRIERESRRTTITES
secccccccncsssnsnnnans
Plaintiff,
vSa Complaint
sssssssssnsunNENEBSERES Case NOe coons
“asssessnssssscssananans
Defendant (s}
Y

Comes now the plaintiffy being first duly sworns upon
oathe and complains and alleges that defendant is indebted
to plaintiff in the sum Of S$Sseveevyr fOrevesvacnsvvnsnnsseses
P L N I I
Sestccsate IR este N ansasatssssnsaRNsRssanRASasSsERAsS
which sum 1s now dues owings and unpaid despite demands for
the payment thereofs together with plaintiff®s costs herein

expendede
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Dated this eecsese 0y Of svcevsresesevesy LTunas
wessesssssersssnnsnssas s
Plaintiff
Savesnessssssssancnasanss
Plaintiff's address
Subscribed and sworn to before me this «asses day of
sscssrvcat [Fecen
sevecevrssssnassvsncansass
Justice of the peace
By vewevoscevoncnnraacnes
Clerky small claims
division
ORDER OF COURT/
NOTICE TO DEFENDANT
THE STATE OF HONTANA TQ THE ABOVE-NAMED DEFENDANT(S):
You are hereby directed to appear and answer the within
and foregoing complaint at:
sesessavsssccsasansasnsnans
ecsvecrorsrrrvevensnevennnn
CNssssesvsvssrvswes 3t asans
Reset fOr esemcacess At eene
Reset fOr sscesssss 3T sesns
Reset FOr aserevecss 3t eeme
and to have with yous then and theres all bookss paperss and

witnesses needed by you to establish your defense to the

- SBYES
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claim; and you are further notified that in case you do not
appears judgament will be taken against you by default for
the relijef demanded in the complaint and for costs af this
actiony including costs of service of the complaint and
order of the court/notice to defendant.

To the Sheriff, Constables or Server of process of said
countys greetings:

Make leyal service and due return thereof on the
defendant 3t seeescevesccessaccnssssstcsssnasennsrsdidddonan
Dated this eees day Of ssvscsceccesr 19weqs

tecsssrnveavennnTesrusany
Justice of the peace

By ieseessvussesensosncnca
Clerk of small claims
division

NEW _SECTIONy Section 8. Hearing date« The date for
the appearance of the defendant to be set forth in the order
shall be determined by the justice of the peace or by his
clerk in accordance with rules agopted by the justice of the
peace and may not be more than 40 or less than 10 days from
the date of the order. Service of the order and a copy of
the swarn complaint shall be made upon the defendant naot
less than 5 days prior to the date set for his appearance by
the orders If the order is not timely serveds the plaintiff

may have a new appearance date set by the justice of the
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peace or his clerk and a new order issued and delivered to
the sheriff, constabley or other process servera If
necessarys repeated orders may be 1ssued at any time within
Ll year after the commencement of the actione

NEW SECTION. Section 9. Service on defendants The
original of the order and notice shall be shown to the
defendanty and 2 Copy of it along with a copy of the swarn
compl aint shall be served upon the defendant by the sheriff.
constabley or other process server in the same manner
provided by law for service of process in civil actions in
justice's courte The provisions of Yaw relating to sheriff’s
fees are applicadble to this section.

NEW_SECTIONs Section 10. Return of S5ervices The
sheriffy constables or other process server shalls after
affecting services return the original order to the justice
of the peace or his clerks

NEW_SECTIONs Section ll. Oefendant's countercliaime
(1} The defendant may assert a counterclaim against the
plaintiff arising out of the same transaction or occurrence
that is the subject wmatter of the plaintiff's claim by
appearing before the justice of the peace and executing a
sworn small claims counterclaim in substantially the same
form as set forth in subsection (3)e T7The defendant shall
cause the countercliaim to be served on the plaintiff not

less than 72 hours before the date set for the hearing.

-8
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Service shall be made in the same manner in which service of
the order of court/notice to defendant 153 wmade on the
defendant. A defendant may not assert as a counterclaim any
claim pot arising out of the transaction or occurrence that
is the subject matrer of the plainciff's claim.

(2) A counterclaim or setoff may not exceed $750. If a
counterclaim or setoff is asserted in excess of $7350y the
jurisdiction of the small claims court over the plaintiff's
claim is not defeatedy but the court shall Jimit its
determination of the counterclaim or setoff to the question
of whether the plaintiff's claim i5 discharged therebys
leaving the defendant to prosecute the balance of his claim
in an appropriate district court action.

{3) The counterclaim shall be wmade on a blank
substantially in the following form:

TN THE SMALL CLAIMS DIVISION OF THE JUSTICE®S COURT DF

ssevsnssvess COLNTYs MUNTANA
BEFURE cevsasseseasy JUSTICE OF THE PEACE

P T T I N T P Y PP R R
sssssssssssenen

Plarntaff
VS Counterclaim
csaubbssssansen Case NGs «aa
cesanssmuvsnans

Defendant (s)
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B8ttt 4900000 tNintEEnNcstnsastitostaascrnesssensanaEsanaEesssss
Comes now the defendants being first duly sworn, upon
oathy and alleges that defendant is entitled to counterclaim
against the plaintiff in the plaintiff®s pending action in
the sum Of $aseaeay FOF ascscecsassassuancscscssscnsssncsencse
I
L L L I I I I
which sum i5 now duey together with defendant®s costs herein
expendeda
Dated this sss day Of asssseescsanr 1%eee
ssENecssssssssssnssasttacnsans
De fendant
esesussccsssanassssssstannnnaan
befendant*s address
Subscribed and sworn to before me this eeese day of
ssssennsuey 19cus
D T Y TR Y T T T Y PR
Justice of the peace
BY: smsncasasasacncssncccaanne
Clerky small claims division
NEW_SECTIUNs Section 12. No further pleadingse #~NO
form of pleading other than the complaints the order of the
court/notice to defendants and the  counterclaim of the
defendants if there is ones is 3llowed.

NEW_SECTIOM. Section 13. Fees. (1) The clerk of the

T S8 4ys
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justice's court shall c¢ollect a fee of 35:

{a) from the plaintiff wupon the filing of the sworn
complatnt; and

(b) from the defendant upon his appearance and
contesting of the complaint or execution of a counterclaime

{2} The laws relating to paupers® affidavits apply to
actions before the smal) claims courta.

NEW_SECTION. Section l4s. Proceedings to be informal.
The hearing and disposition of smalt claims actions shall be
informala

NEW_SECTION. Secticen 1S MWitnesses — evidence -
subpoena powers The plaintiff and the defendant may offer
evidence in their behalf by witnesses appearing at such
hearing in the same wmanner as in other cases arising in
justice®s court or by written evidencer and the judge may
direct the production of evidence as he considers
appropriates The small claims court has the subpoena power
granted to justices® courts in all civil cases.

NEW_SECTION. Section 16. Record of proceedings. Al
civil actions tried in a swmall claims court shall be
recorded either electronically or stenographicallys.

NEW_SECTION. Section I7. Removal ta justice®s courte
Any action commenced in small claims court may be removed to

Justice”s court by a defendant upon the filing of a notice

of remaval with the justice within 30 days of the service of
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the complajnt and ordefs. From the time of Filing aof the
notice of removails the court to which the action is removed
has and exercises the same jurisdiction over jt as though
the action had been originally commenced in such courte

NEW_SECTION. Section 18 Procedure following notice
of removal. Upon the filing of a notice of removals the
court shall give notice of that Fact to all other parties
to the actions All rules and statutes governing proceedings
originaVly commenced in justice®s court are applicable to
proceedings removed to justice’s courts except that a
plaintiff 1s not required to replead wunless the court s0
orders and no fee shall be required of a pltaintiff for the
filing of a complaint 1f a fee For filing was paid in small
claims courta

NEW_SECTION. Section l9. Entry of judgments Upon the
conclusion of the case tried to the courts the justice shall

make his findings and enter judgment.

NEW_SECTION. Section 20. Costse The

prevailing
party in an action before the small claims court 15 entitled
to his costsa

NEW _SECTION. Section 21. Appeal +to district court —-
commencement and scope ofe (L) IFf either party is
dissatisfied wath the judgment of the small claims court, he

may appeal to the district court of the county where the

judgment was rendereds An appeal shall be commenced by

-12-
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giving written notice %o the small claims court and serving
a copy of the notice of appeal on the adverse party within
10 days after entry of judgment.

(2) There may not be a trial de novo in the district
courte The appeal shall be limited to guestions of lawe

NEW_SECFION. Section 22. Record on appeale (1) ®Within
30 days of the noticee the entire record of the small claims
court proceedings shall be transmitted to the district court
or the appeal shall be dismissed. It s the duty of the
appealing party to perfect the appeal.

t2) wWhen notice of appeal 1s fileds the justice shatl
forward the electronic recording or transcript of the
stenagraphic record of the proceedings to the district
courts together with the original papers fileds certified by
him to be accurate and completes When the record is
transferred to the clerk of the district courts the justice
shall notafy the parties in writinge

NEW_SECIION., Section 23. Use of transcripts or tapes
by district courte The district court may hear the recording
of the proceedings of the justice's courty but in its
discretion st may have parts or all of the recordings
transcribed at  the <ost of the district court. I[f the
proceedings are stenographicaliy takens the notes will be
transcribed in full or 1n designated parts a8 stipulated by

the portiese The cost of such transcription shall be
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computed as prescribed by law.

NEW SECYION. Section 24 Execution af Judgment s
Proceedings to enforce or collect a judgment are governed by
the laws relating to execution upon justice®s court
Judgmentse

Section 2%. Sectron 25-31-112+ MCAs (5 amended to
read:

n25~31-112« Fees. Tne following 15 the schedule of

fees whichy_except as provided in [section 1l8])s shall be

paid in every civil action in a justice's courts:

{l) $5 when complaint is filedy to be paid by the
plaintiff;

(2) 35 when the defendant appearss to ve paid oy the
defendant;

{3) 35 to Dbe paid by the prevailing party when
judgment is rendereds In tases where judgment is entered by
gefaults no charge except the 35 for the filing of the
complaint shall be made for any servicess inclu&ing issuing
and return of execution.

{(4) §$5 for all services in an action where judgment is
rendered by confession;

(5 $5 for filing notice of appeal! and transcript on
appeals justifying and approving undertaking on appeals and
transmitting papers to the district court with certificate.”

Section 2b. Repealer. Title 25» chapter 35+ MCAs 15

e SEYES
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1 repealed.
2 Section 27. Effective date. This act is effective on
3 passage and approvale

-End-~
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Approved by Committee
on Judiciary

1 SENATE BILL NO. 485 1 of North Central Servicess__Ince _vas Hafdahly _ Montae__»
2 INTRUDUCED BY BERGs HALLIGANs Je O'HARAs CRIPPENs HREGAN, 2 _P2d__» (Civi) Noe« B0-228+ decided March 1lly 1981} that
3 OL S0ONe MAzuREK, Be BROWNy M. ANDERSONy S« BROWN 3 the cumulative effect of these provisions is to deny the
& INTRGDUCED BY REQUEST 0OF THE SENATE JUDICIARY COMMITTEE 4 right to a jury ¢trial and the right to counsel at every
5 5 stage of the factual determination of a case in small claims
6 A EILL FOR AN ACT ENTITLED: “AN ACT TO CREATE A SMALL 6 court; and
? CLAIMS COURT PROCEDURE WITHIN JUSTICES' COURTS; PROVIDING T WHEREASs the Supreme Court therefore held section
a FOR JURISDICTION OF THE SMALL CLAIMS CDURT, THE METHOD OF a8 25-35-403(2)s MCAs to be unconstitutional and also held the
9 COMMENC ING ACTIONS, HEARINGS o COUNTERCLAIMSs  SU3IPOENA 9 remainder of Title 25¢ chapter 35¢ unconstitutional and void
10 POWERSe REMOVAL TD JUSTICE®S COURTe AND APPEALS TO DISTRICT 10 for the reason that it could not be severed from section
1 COURT; AMENDING SEEFEEN 5S5ECTIONS 3-10-1001 AND 25-31-112, 11 25-35-403(2)» MCA.
12 MCA; REPEALING TITLE 25y CHAPTER 35y MCA; AND  PROVIDING AN 12 THEREFDREy it is the intent of the Legislature to cure
13 IMMEDIATE EFFECTIVC DATE,™ | 13 the unconstitutionality of Title 25, chapter 35, by
14 \ 14 repealing and reenacting those provisions with such changes
15 WHEREASe in 1977 the Montana Legislature enacted the 15 as to cure the unconstitutionality of those provisions.
16 provisions of Chapter 572s Laws of 1377e creating a small 16
17 claims court within justices*® courts in Montanas which 17 BE IT ENACTED BY THE LEGISLATURE OF THE STAYE OF MONTANA:
18 provisions are codified as Title 25+ chapter 35+ MCA; and 18 HEW_SECTIUNs Section l. Purpose. It 1s the purpose of
19 WHEREASs the small claims procedure makes no provision 19 {this act] to provide a speedy remedy for small claims and
20 for a jury trials provides that one party may not be 20 to promote a Fforum in which such claims may be heard and
21 represented by an attorney if the other party is not so 21 disposed of without the necessity of a formal triate.
22 representedy and provides that an appeal from the smail . 2z NEW_SECTIONs Section Ze Jurisdictiona The small
23 claims court is to be tried on the racorg of the case and is 23 claims court has jurisdiction over all actions for the
24 not to be tried as & trial de novo; and 24 recovery of money or specific personal property vwhen the
25 WHEREASs thte Montana Supreme Court has held in the case 25 amount claimed does not exceed $7504 exclusive of costss and
-2- 58 485
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the defendant can be served within the county where the
action is commencedes

NEW _S£CLTIONs Section 3. Removal from district‘ courte
A district court judge may require any action filed in
district court to be removed to the small c¢laims court if
the amount in controversy does not exceed 3500« The smail
claims court shall hear any action so removed from the
district courte

NEW_SECTION. Section 4. Venue. Proper venue for
actions commenced in the small claims court is the same as
thot praovided by law for civil actions commenced in
Justice®s court.

MNEW_SECTIONe Section 5. Parties -- representatione.
{1) Parties in the small claims court may be individualse
partnershipse+ corporationss unionss associationss or any
other kind of organization or entitys except the State or
any agency thereof.

{2) A party may not be represented by an attorney
untess all parties are represented by an attorney in a small
claims courte

(3} An individual may represent bhimself in a small
claims courte Aspartnership may be represented by a partner
or one cof its employeess A union may be represented by a
unton member or union employees A coOrporation may be

represented by one of its employees. An association may be
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represented by one of its members or by an employee of the
associatione Any cother kind of arganization of entity may be
represented Dy one of its members or employees.

(%) TGnly a partys natural or otherwises who has peen a
party to the transaction with the defendant for which the
claim 1s brought may file and prosecute 3 claim in the small
claims courte

{5) No party may file an assigned claim in the small
claims courta.

{(6) No party may Ffile more than three claims in any
calendar yeare

{7) Notwithstanding any other provision of  this
sectiony a personal representative of a decedent®s estates a
guardiany or a conservator may be a party in the small
claims courts

NEW SECYIONs Secticon 6. Commencement of action -
assistance to claimante (1) A small claims action is
commenced whenever any person dppears before a  justice of
the peace and executes a3 sworn small claims complaint in
substantially the same form as set forth in [section 7}«

(2) The justice shall assist any claimant in preparing
his complaint or instruct his clerk to provide such
assistances The attorney general shall prepare a pamphlet
explaining in plain tanguage the procedures for prosecuting

and defendiny a claim in small claims court and distribute &

e SS9 443%
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suffietent--mumber--of copies of the pamphlet to each small
claims courte The justice or his clerk shall give the
plaintiff a copy when the plaintiff appears to execute his
complaints and a copy must be attached to the order of the
court/notice to defendanta
NEW_SECYION. Section 7. Form of complaint and order
of court/notice to defendant. The sworn complaint angd order
of the court shall be made on 3 blank substantially in the
following form:
IN THE S5MaLL CLAIMS DIVISION OF THE JUSTICE®S
CAQURT OF eoevsssvescscenere LOUNTY, MONTANA
BEFORE suevwesveewsvessensy JUSTICE OF THE PEACE
MessMLseAsssAaNAaanAERNENesEasenaNetteINRRlotetatOTaTRRRRO RS
Plaintiff,
VSe Complaint
evsssrsessrrevreseven e Las5e NOs ewaens
aemasssmsteverinnssanane
Defendant{s)
S S S A R Y
Comes now the plaintiffy being first duly sworny upon
caths and complains and alleges that defendant is indebted
to plaintiff in the sum oOf $essesss FOracescccscsassscansenns

R R R R R R R R N O Y Y Y Y Y Y RN
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which sum is now duesy owings and unpaid despite demands for
the payment thereofs together with plaintiff*s costs herein
expendeds
Cated this eessee day Of sssnsceasncnnay 190nus
svsmsmevsssssusBEnanan e
Plaintiff
Plaintiff®s address
Subscribed and sworn to before me this eeesan day of
ssesnesnct 1Faces
eesrvarvecrresnansrsveses
Justice of the peace
Bytassssssnenanconsscsnne
Clerks small claims
division
ORDER OF COURT/
NOTICE YO DEFENDANT
THE STATE OF MUNTANA TO THE ABOVE-NAMED DEFENDANT(S):
You are hereby directed to appear and answer the within
and foregoing complaint at:
mrsecscnassnsssnnacncsanaans
wrervremsrerssvrrrr sy
ONewessnvvevenernvs At eees
Reset fOr seeescses AL eene

Reset fOr sscsvssas 3t anss

-6= 58 48%
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Reset fOr ssveevoes At ases

and to have with yous then and theres all bookss paperss and
witnesses needed by you to establish your defense to the
claim; and you are further notified that in Case you do not
appears+ judgment will be taken against you by default for
the relief demanded in the complaint and for costs of this
actiony including costs of service of the cemplaint and
order of the court/notice to defendant.

To the Sheriffs Constables or Server of process of said

countys greetings:?

Make legal service and due return thereof on the
defenddant 3t sveesctsscevserenssssessnevrossvinnsnsnnssnunas
Dated this eese day OFf acacscssveer 1Fa0se

susstssessravecavsrsranse
Justice of the peace
ByZlaesaassaaernansnsasuase
CQlerk of small claims
division

NEW_SECTEON. Section 8. Hearing dates The date Ffor
the appearance of the defendant to be set forth in the order
shall be determined By the justice of the peace or by his
clerk in-accordance-with-fules-adepted-by-the—jostree-of-the
penee and may not be more than 40 or less than 10 days From
the . date of the orders Service of the order and a copy of

the sworn complaint shall be made upon the defendant not
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less than S5 days prior to the date set for his appearance by
the order. If the order is not timely servedy the plaintiff
may have a new appearance date set by the justice of the
peace ar his clerk and a new order itssued and delivered to
the sheriffs constables or other process Serveras If
necessarys repeated orders may be issued at any time within
1 year after the commencement of the actiona

NEW_SECTIONe Section 9« Service on defendant. The
original of the order and notice shall be shown to the
defendantey and a copy of it along with 8 copy of the sworn
complaint shall berserved upan the defendant by the sheriff,
constables or other process server (n the same manner
provided by law for service of process in civil actions in
justice®s court« The provisions of law relating to sheriff's
fees are applicable to this sections

ﬂgg_§§g[£_§: Section 10« Return of service. The
sheriffy constables or other process server shaile after
affecting servicees return the original order ta the justice
of the peace or his clerke

NEW_SECTIONs Section ll. Defendant®s counterclaim.

{l) The " defendant may assert a counterclaim against the
plaintiff arising out of the same transaction or occurrence
that 1s the subject matter of the plaintiff®s claim Dy

appearing before the justice of the peace and executing a

sworn small claims counterclaim in substantially the same
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form as set forth in subsection {3). The defendant shall
cause the counterciaim to be served on the plaintiff not
tess than T2 hours before the date set for the hearinge.
Service shall pe made in the same manner in which service of
the order of court/notice to defendant is made on the
defendant. A defendant may not assert as a counterclaim any
claim not arising out of the transaction or occurrence that
is the subject matter of the plaintiff*s claim.

{2} A counterclaim or setoff may not exceed $750. If a
counterclaim or setoff is asserted in excess of $750s the
jurisdiction of the small claims court over the plaintiff®s
claim is not defeateds but the court shall timit its
determination of the counterclaim or setoff to the gquestion
of whether the plaintiff*s claim is discharged thereby.

feaving the defendant to prosecute the balance of his claim

(3) The counterclaim shall be wmade on a blank

substantially in the following form:

IN THE SMaLL CLAIMS OIVISION OF THE JUSTICE'S COURT OF

eesssecasnna COUNTYy MONTANA
BEFORE evecassreasasy JUSTICE OF THE PEACE

PR P L L ImMI I
secorrenssssans

Plaintiff

vSe Counterclaim

-G= 5B 485
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essvescssuasase Lase Nae «4»
sssssvssenansas
Defendant (s}
N e L LT Y T PP Py
Comes now the defendants being first duly sworns upon
oathy and alleges that defendant is entitled to counterclaim
against the plaintiff in the plaintiff's pending action in
the sum Of $eeveat FOr canucsncsesrvvessrsascsaccsnnaserennnse
eesecscacnencnaassncur R etsoRacecncscs e Ve aOscRannnsann
D R L R R R T T Iy
which sum IS nNow duey together with defendant®s costs herein
expended.
Dated this eee day Of seeccsenancars 19eur
messssnssmsscssscusnBsssns anaa
Defendant
tsereacserrsunnsansencsancasnn
Defendant's address
Subscribed and sworn to before me this eeeeas day of
esvevssvansyr 19can
msdsessvovecstionenecsenmunsan
Justice of the peace
BYI cevessscnsccccsssssvernanas
Clerky small claims division
NEW_SECTIUN. Section 12. No further pleadings=. No

form of pleading other than the complaints the order of the

-10- S8 485
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court/aotice to defendants and the counterclaim of the
defendanty if there is oner is alloweds

NEW_SECTION

Section 13« Feess {l] The clerk of the
justice's court shall collect a fee of $5:

(a} from the plaintiff wupon the filing of the sworn
complaint; and

(b)) from the defendant wupon his appearance and
contesting of the complaint or execution of a counterclaim.

{2) The laws relating to paupers' affidavits apply to
actions before the small claims courte

NEW _SECTION, Section 14« Proceedings to be informal.
The hearing and disposition of small claims actions shall be
informal e

NEW_SECTION. Section 15. Witnesses -- evidence -—
subpoena powere The plaintiff and the defendant may offer
evidence in their behalf by witnesses appearing at such
hearing in the same manner as in other cases arising in
Justice®'s court or by written evidences and the judge may
direct the production of evidence as he considers
appropriates The small claims court has the subpoena power
granted to justices® colfts in all civil cases.

NEW_SECTION. Section Iée Record of proceedingss All
civil actions tried in a small claims court shall bpe

reccorded either electronically or stenographicallyas

NEW_SECTION., Section 17. Removal to justice®s COurte
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Any actiton commenced in small claims court may be removed to
justice's court by a defendant upon the filing of a notice
of removal with the justice within 30 days of the service of
the complaint and order. From the time of filing of the
notice of removals the court to which the action is removed
has and exercises the same jurisdiction over it as though
the action had been originally commenced in such courta

NEW _SECTION. Section l8e Procedure following notice

of removal --_EFFECT__OF_ FAILURE TO REMOVE. flz Upen the

filing of a notice of removals the court shall give notice
of that Fact to all other parties to the action. All rules
and statutes governing proceedings originally commenced in

justice®s courty INCLUDING RULES AND_ STATUTES GOVERNING

APPEALS FROM _JUSTICE*S _COURYs are applicable to proceedings

removed to justice®s courty except that a3 plaintiff is not
required to replead unless the court so orders and no fee
shall be required of a plaintiff for the Filing of a
compiaint 1f a fee for filing was paid in small claims
courte

12} _FAILURE Io REQUEST REMOVAL _MWITHIN THE_ TIME

PROVIDED _IN_ [SECYIQN _17] _CONSTITUTES _A WAIVER BY _THE

QEFENDANT _OF HIS RIGHT TO A_TRJIAL BY JURY AND REPRESENTATION

BY AN ATTORNEYs AND THE_JUSTICE SHALL INFORM THE DEFENDANT

OF_SUCH_FACT PRIOR_TO COMMENCEMENT OF THE HEARING.

NEHW_SECTIONs Section 19« E£ntry of judgment. Upon thea
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conclusion of the case tried to the courts the justice shall
make his findings and enter judgment.

NEW_SECTION. Section 20. Costse The prevailing
party in an action pbefore the small claims court is entitled
to his costse

NEW_SECVIONe. Section 2ls Appeal to district court --
commencement and scope ofse (1} If either party is
dissatisfied with the judgment of the small claims courts he
may appeal to the district court of the county where the
judgment was rendereds An appeal shall be commenced by
giving written notice to the small claims court and serving
a copy of the notice of appeal on the adverse party within
10 days after entry of judgments

{2} There may not be a trial de novo in the district
courts The appeal shall be limited to guestions of law.

NEW_SECTIONs Section ZE- Record on appeais (1) Within
30 days of the notices the entire record of the small claims
court proceedings shall be transmitted to the district court
or the appeal shall be dismissed. It is the duty of the
appealing party to perfect the appeal.

{2) when notice of appeal is filedy the justice shall
forward the electronic recording or transcript of the
stenographic record of the proceedings to the dJdistrict

courty together with the original papers fileds certified by

him to be accurate and complete. When the record 1is
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transferred to the clerk of the district courts the justice
shal) notify the parties in writinge

NEW_SECTIONs Section 23. Use of transcripts or tapes
by district courte The district court may hear the recording
of the proceedings of the jusiice's courts but in its
giscretion it may bave parts oOr ali of the recordings
transcribed at the cost of the district court. If the
proceedings are stenographically takens the notes will bhe
transcribed in Full or in designated parts as stipulated by
the parties. The cost of such transcription shall bpe
computed as prescribed by lawe.

NEW SECTIONe Section 24« E£xecution of judgmenta.
Proceedings to enforce or collect a judgment are governed by
the laws relating to execution wupon justice’s court

judgments.

NEW SECTIONs. SECTION 25. ATTORNEY®*S_ _FEES UPON REMDVAL

OR_APPEAL. (1} IF A DEFENDANY REMOVES A MATTER TGO _JUSTICE®S

COURT_UNDER_THE PROVISIONS OF [SECTIGN_ 173 _8Uul__DOES__NOT

PREVAIL IN_ _JUSTICE*S_ _COURTy THE COURT__MAY_ GRANY_ _THE

PALINTIFF HIS REASONABLE ATTORNEY'S FEESs IF_ANY.

{2)__IF YHE PARTIES ARE__REPRESENTED BY_ _COUNSEL _ON

APPEALs _THE__COURT__MAY GRANT _THE _PREVAILING__PaRTY__HIS

REASONABLE ATTORNEY®"S FEESy IN ADDITION TG COSTSa

SECTION 26+ _SECTION_ 3-10-1001s MCaA, _IS__AMENDED _TO

-14- 53 485
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“3-i0-1001« Purposes It is the purpose of this part

and chapter-35-of-—-Fitte——25 [sectigns 1 through 2471 to

provide a speeay gremedy for small claims and to promote a
forum in which such claims may be heard angd disposed of
without the necessity of a formal trial.®

Sectjon 27« Section 25-31-1124+ MCAy is amended to
reads

"2%-31-112+. Feess The following is the schedule of

fees whichs__except as__provided in fsection 18]y shall be

paid in every civil action in a justice*s court:

(L) $5 when complaint is fileds to be paid by the
plaintiff; )

{2) 35 when the defendant appearss to be paid by the
defendant;

{3) $5 to be paid by the prevailing party when
judgment is rendereds In cases where judgment is entered by
defaultsy no charge except the $5 for the filing of the
complaint shall be made for any servicess including issuing
and reaturn of oxecutiona

{4} $5 for all services in an action where judgment is
rendered by confession;

{5) %5 for gl!ing notice of appeal and transcript on
sppeals justifying and approving undertaking on appeals and
transmitting papers to the district court with certificate."

Section 28e Repealere. Title 25+ chapter 35+ MCAr iS5

-15- 5B 485
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repealede

Section 29. Effective date, This act is

passage and approvale
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SENATE BILL NO. 485
INTRODUCED BY BERGs HALLIGAN, Jeo O0°HARAy CRIPPENes REGAN
OLSONs MAZUREKy Be BROWNy Me ANDERSONse S BROWN

INTRGOULED BY REQUEST 0F THE SENATE JUDICIARY COMMITTEE

A SlLL FOR AN ACT ENTIETLED: "AN ACT TO CREATE A SMALL
CLAIMS COURT PROCEDURE WITHIN JUSTICES® COURTS: PROVIODING
FOR JURISDICTION DF THE SMALL CLAIMS COURT, THE METHOD GF
COMMENC [NG ALTIONS s HEARINGS 4 COUNTERCLAIMSs SU3POENA
POWZRSe REMOVAL TO JUSTICE'S COURTs AND APPEALS TO JISTRICY

COURT; AMENDING SEE¥F+8N SECTIONS 3-10-1001 AND 25-31-112

MO A REPEALING TITLE 25+ CHAPTER 354 MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVYE DATE.®

WHEREASs in 1977 the Montana Legislature enacted the
provisions of Chapter 572y Laws of 1977y creating a small
claims <court within justices® courts in Montanay which
provisions are codified as Title 25+ chapter 35¢ MLA and

WHEREAS+ the small claims procedure makes no provision
For "a jury trialy provides that one party may not be
represented by an attorney if the other party is not so0
reprasenteds and provides that an appeal from thne small
claims court i$ to be tried on the record of the case and is
not to be tried as 2 trial de novo; and

WHEREASs the Montana Supreme {ourt has held in the case
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of Nocrth Central _Servicesy Ince _ve  Hafdable __Monte_ _»

__P2d__s (Civi)l No. 80-228+ decided March lly 196l)s that
the cumulative effect of these provisions is to deny the
right to a jury trial and the right to counsel at every

stage of the factual determination of a case in small claims

courts and

WHEREASs the Supreme Court therefore held section
25+35-403{2Z)+ MCAs to be unconstitutional and alsb held the
remainder of Title 25+ chaptesr 35 unconstitutional and void
for the reason that it could not be severe¢ Ffrom section
25-35-403(2})» MCA.

FTHEREFORE, it is the intent of the Legislature to cure
the unconstitutionality of Title 2%5¢ chapter 35 by
repealing and reenacting those provisions with such changes

as to cure the unconstitutionality of those provisions.

BE IT ENACTED BY THE LEGISLATURE 0OF THE STATE OF MONTANA:
NEW_ SECTIONe Section le Purposes It is the purpose of
[this act] to provide & speedy remedy for small claims and
to promote a Forum in which such claims may be heard and
disposed of without the necessity of a formal triale
NEW_SECTION. Section 2. Jurisdiction. The small
claims court has jurisdiction over all actions for the

recovery of money or specific personal property when the

amount claimed does not exceed $T50s exclusive of costse and
-2- 3% 435
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the defendant can be served within the county where the
action 15 conmenced.

NEW _SECTIONe Section 3. Removal from district courte
A district court judge may require any action filed in
district court to be removed to the small claims court if
the amount in controversy does not exceed %500+ The smatl
claims court shall hear any action sa removed from the
district court.

NEW_SECTIONa Section 4. Venue. Proper venue for
actions commenced in the small claims court is the same as
that provided by taw for civil actions commenced in
justice’s courte.

NEW SECTIONs Section 5. Parties -- representations.
{1) Parties in the smal} ¢laims court may be individualse
partnershnipss COrporationse wnionse associationss or any
other kind of organization or entitys except the state or
any agency thereof.

{2} A party may not be represented by an attorney
unless all parties are represented by an attorney in 2 smal}
claims courte.

(3) An individual may represent himself in a small
claims courte A partnership may be represented by a partcner
or one of its employeese A union may be represented by a
union member or union employee. A corporstion may be

represented by one of its employees. An association may be

-3~ 58 485
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represented by one of 1ts members or by an employee of the
associations Any other kind of organization or entity mdy he
represented Dy one of its members or employeess

(4} Cnly a partys natural or otharwises who has been a
party to the transaction with the defendant for which the
claim s brought may file and prosecute a3 claim in the smail
claims Ccourta

(5) No party may file an assigned claim in the small
claims court.

(6) HNo party may file more than three claimsi in any
calendar years

{7) Notwithstanding any other provision of this
sections @ personal representative of a decedent®s estates 4
guardiansy Or a conservator may be a party in the small
claims courtas

NEW SECTION. Section 6. Commencement of action -
assistance to claimantes (1) A small <claims actian 1is
commenced whenever any person Jppears hefore a justice of
the peace and executes a sworn small claims complaint in
substantially the same form as set fForth in [section 7]a

(2) The justice shall assist any claimant in preparing
his complaint or instruct his clerk to provide such
assistances. The attorney general shall prepare a pamphlet
explaining in plain language the procedures for prosecuting

and defending a ¢laim in small claims court and distribute =

—m S8 485



10

1i

12

13

14

i5

16

7

i8

19

21

22

23

24

25

$8 0485702

suffrerent——number--af copies of the pamphlet to each small
claims courte The justice or his clerk shall give the
plaintiff a copy when the plaintiff appears to execute his
complaintes and a copy must be attached to the order of the
court/notice to defendante.

NEH_SECTIONas Section T« Form of complaint and order
of courtynotice to defendant« The sworn complaint and order
of the court shall be maﬁe on a blank substantially in the
fallawing form:

IN THE SMaLL CLAIMS DIVISION OF THE JUSTICE®S
COURT OF cacoccvccnseceess LOUNTYs MONTANA
BEFORE wewwovwwemonenovees JUSTILE OF THE PEACE
.

Plaintiffe
vEa Complaint
Y Y PR Y Y Y X ‘Case NOes eovee

Defendant(s)

PP I RN NI NIRRT I IP I TR PSRV STIN RN TR ERRRE IR RT RS

Comes now the plaintiff. being'first duly sworne upon
oathy and complains and alleges that defendant is indebted
to plaintiff in the sum Of $Sececensr fOreccanssscsssssssosssase
P R T I I I I I

LR R e e Y R N e P Y
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which sum is now dues owinge and unpaid despite demands for
the payment thereofs together with plaintiff's costs herein
expended.
Dated this ssesee day Of caascecceccccay 1Tease
. (AR IR RN RN RS E RN NINE R NS
Plaintiff
ssssecssssssssrsensnnvans
Plaintiff*s address
Subscribed and sworn to before me this asseess day aof
essnssansy LlTacee
tecssesaccsnmenanansonson
Justice of the peace
Byleesnsossnrsesnsesesnnnns
Clerky small claims
division
ORDER OF COURT/
NOTICE TO OEFENDANT
THE STATE OF MONTANA T3 THE ABOVE-NAMED DEFENDANT(S5):
You are hereby directed to appear and answer the within
and foregoiny complaint at:
P T Y P e
“svusesvenmvensesrrvensaow
OfNsensssssssanansesn At eane
Reset FOr ssscsacee at ssee

Reset fOFr secesecscene 3L naas

-f= SB 48%
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Reset FOr esessecsses 3t seea

and to have with yous then and theres all bookss paperss and
Witnesses needed by you to establish your defense to the
claim; and you ére further notified that in case you do not
apﬁearv judgmént Qil% be taken against you by default for
the relief deﬁanded in the complaint and for costs of this
actiony including costs of service of the complaint and
order of the court/notice to defendante.

To the Sheriffs Constables or Server of process of said
countys gyreetings:

Make legal service and dué return thereof on the
defendant Gt sesssvsesosnnnvencrssrrersrontsacrsossocsasrnse
Dated this ssee day Of sesassssvsss 19eeaa

esassusrsessencanscenvres
Justice of the peace
Byleesacnnsscasnscsnnosnse
Clerk of small claims
division

NEW_SECTION. Section 8a Hearing datee The date for
the appearance of thé defendant to be set forth in the order
sﬁalr lbe determined by the justice of the peace or by his
cl;::uzzﬁacearden;e—-fth—ru%ea-adopted-by-the—juatfee—of—the
peace and may no£ be more than 40 or less than 10 days from
the date of the order. Service o¢f the order and a copy of

the sworn complaint shall be made wpon the defendant not
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less than 5 days prior to the date set for his appearance oy
the ordere If the order is not timely servedv the plaintiff
may have a new appesrance date set by the justice of the
peace or his clerk and a new order issued and delivered to
the sheriffy constables or other process servere If
necessarys repeated orders may be issued at any time within
1 year after the commencement OfF the actiona

NEW_SECTIONs Section 9. Service on gdefendant. The
original of the order and notice shall be sho;n to the
defendante and a copy of it along with 3 copy of the swérn
complaint shall be served upon the defendant by the sheriffy
cans tables or other process server in the samé manner
provided by law for service of process in civil actions in
justice®s courts The provisions of law relating to sheriff®s
fees are applicable to this sections

NEW_SECTION. Section L0. Return of servicea The
sheriffs constables or other process server shall, aftér
affecting services vreturn the original order to the justice
of the peace or his clerka

NEw SECTION. Section Ll. Defendant's counterclaime
tl) The defendant may assert a counterclaim against the
plaintiff arising out of the same transaction o; occurrence
that 1s the subject matter of the plaintiff's claim oy

appearing before the justice of the peace and executing a

sworn small claims counterclaim in substantially the same

- 8- 583 48%



10

11

12

13

14

15

1%

17

18

19

20

21

22

23

24

25

S3 0485702

form as set forth in subsection (3)« The defendant shall
cause the counterclaim to be served on the plaintiff not
tess than 72 hours before the date set for the hearing.
Service shall oe made in the same manner in which service of
the order of court/notice to defendant is made on the
defendante A defendant may not assert as a counterclaim any
claim not arising out of the transaction or occurrence that
is the subject matter of the plaintiff*s claime

(2) A counterclaim or setoff may not exceed $750. If a
counterclaim or setoff is asserted in excess of 57504y the
jurisdiction of the small claims court over the plaintiff's
claim is not defeateds but the court shal? JVimit its
determination of the counterclaim or setoff to the gquestion
af whether the plaintiff's claim is discharged therebys

leaving the defendant ta prosecute the balance of his claim

(3) The counterclaim shall be made on a blank
substantially in the following form:
IN THE SMALL CLATIMS DIVISION OF THE JUSTICE®'S COURT aF
aessssacacae COUNTYy MONTANA
BEFORE eeesassnneceass JUSTICE OF THE PEACE
L
Plaintiff

VSe Counterclaim

—9- SR 485
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£ase NOowe +ee

s orerrevavens
*ecesvrssosennes

Defendant {s)

sesescstssssessnscsneccanssastsecsnsentnsnctancdenconsnanats
Comes now the defendants béing First duly sworns upon
oaths and alleges that defendant is entitled to counterclaim
against the plaintiff in the plaintiff's pending action in
the sum Of Ssvcsur FOr sssvsasscsssssssssnsssssssssssnsnsnss
e IImmnmnmnmImmIoorTIIIrOrrrrYTYTTYYYYe
e T T T T
which sum is now dues together with defendant's costs herein
expended.
Dated this ees day Of sevevsecesecr 1900
Seersseserss st tssss s enen
Defendant
evessscressr s e ssreneranena
Defendant*s address
Subscriped and sworn to before me this eeess day of
enavessuner LFens
eenstsetsetsoditabatocnanunsns
Justice of the peace
BY: sasccescscaccsccncncnncsns
Clerksy smail claims division
NEW_SECTIUN. Section 12. No Further pleadingse No

form of pleading octher than the complaints the order of the

-10- SH 485
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courtsnotice to defendanty and the counterclaim of the
defendants if there is ones is allowed.

NEW_SECVION. Section 13. Fees+ (1) The clerk of the
justice®s court shall collect a Fee of 352

{a) from the plaintiff wupon the filing of the sworn
complaint; and

(b) from the defendant wupon his appearance and
contesting of the complaint or execution of a counterclaim.

(2) The laws relating to paupers' affidavits apply to
actions before the small claims Courts

NEW_SECTION. Section Y4s Proceedings to be informala.
The hearing and disposition of small claims actions shall pe
informal,

NEW_SECTION. Section 15. Witnesses -- evidence -
subpoeena powere The plaintiff and the defendant may offer
evidence in their behalf by witnesses appearing at such
hearing in the same manner as in other cases arising in
justice's court or by written evidencey and the judge may
direct tha production of evidence as he cansiders
appropriates. The small claims court has the subpoena power
granted to justices” courts in all civil cases«

NEW SECTION. Section 16« Record of proceedingss Al}
civil actions tried in a small claims court shall be
recorded either electronically or stenographicallya.

NEW_SECTIONs. Section L7« Removal to justice®s courte.

-11- SB 485

10
11
12
13
14
is
16
17
18
19

20
21

22
23
24

25

58 0485/02?

Any action commenced in small claims court may be removed to
justice's court by a defendant upon the filing of & notice
of removal with the justice within 30 days of the service of
the comptaint ana order. From the time of filing of the
notice of removals the court to which the action is removed
has and exercises the same jurisdiction over it as though
the action had been originally commenced in such courte.
NEW_SECTION. Section lb. Procedure Fellowing notice

of removal ——_ _EFFE(T DF__FAILURE TO REMOVE. (1} Upon the

filing of a notice of removals the court shall give notice
of that fact to all other parties to the actions. All rules
and statutes governing proceedings originally commenced an

justice®s courty_ INCLUDING__RULES_ _AND STATUTES GOVERNING

APPEALS FROM_JUSTICE®S COURTs are applicable ta proceedings

removed to justice's courte except that a plsintiff is not
required to replead unless the court so orders and no fee
shall be reguired of a plaintiff for the fFiling of a
complaint if a fee for filing was paid in small claims
courte

121 FAILURE I0 REQUEST REMOVAL WITHIM THE TIME

PROVIDED _IN_[SECTION__17]__CONSTIYUTES A __WAIVER_BY__THE

OEFENDANT _OF HIS RIGHY TO A _TRIAL BY_ JURY AND REPRESENTATION

BY _AN ATTORNEYy AND THE JUSTICE SHALL INFORM_THE DBEFENDANT

OF_SucH FACT PRIOR TO_COMMENCEMENT OF THE HEARING.

NEW_SECTION. Section 19. Entry of judgment. Upon the
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conclusion of the case tried to the courty the justice shall
make his findings and enter judgmenta

NEW_SECTION. Section 20. Costsae The prevailing
party in an action before the small claims court is entitled
to his CostSe

NEW_SECTION. Section 2le Appeal to district court --
commencement and scope o©f. (1)} If either party is
dissatisfied with the judgment of the small claims courts he
may appeal to the district court of the county where the
judgment was rendereds An appeal shall be commenced by
giving written notice to the small claims court and serwving
a copy of the notice of appeal on the adverse party within
10 days after entry of judgment.

(2) There may not be a trial de novo in the district
courts The appeal shall be limited to questions of lawe

NEW SECTION. Section 22. Record on appeale (E) Within
30 days of the noticey the entirvre record of the small ¢laims
court proceedings shall he transmitted to the district Court
or the appeal shall be dismisseds It is the duty of the
appealing party to perfect the appeal.

(2) wWhen notice of appeal is filedy the justice shall
forward the electronic recording or transcript of the
stenographic recorgd of the proceedings to the district
courts together with the original papers fileds certified by

him to bpe accurate and completes When the record s

-13- SB 485
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transferred to the clerk of the district courts the justice
shall notify the parties in writinge

NEW_SECTION. Section 23. Use of transcripts or tapes
by district courte The district court may hear the recording
of the proceedings of the justice®s courts but in jts
aiscretion it wmay have parts or &1l of the recordings
transcribed at the cost of the district courte If the
proceedings are stenographically takens the notes will be
transcribed in full or in designated parts as stipulated by
the partiess The cost of such transcription shall be
computed as prescribed hy law.

NEW SECY¥IONe Section 24%e. Execution of

judgment.
Proceedings to enforce or collect a judgment are governed by
the laws relating to execution upon justice’s court
judgments.

NEW SECTION. SECTIQN 25« ﬁTiDRNEY'S FEES_UPON_REMOVAL

OR_APPEAL. (1) IF A DEFENDANT REMOVES A MATTER TQ JUSTICE'S

COURT UNDER THE PROVISIONS OF [SECTION 173 _3u¥ DOES NGT

PREVAIL IN__JUSTICE'S COURTy THE _COURY__MAY_ _GRANY _THE

PaL INYIFF HIS REASOMABLE ATTORNEY®S FEESy IF ANY.

{2)_ IF YHE PARTIES _ARE_ _REPRESENTED BY _COUNSEL __ON

APPEAL, THE COURT_ _MAY GRANT_ _THE PREYVAILING _PARTY HIS

REASONABLE ATYORNEY®S FEESy IN ADDITION_¥O_LOSTS.

SECTION 26 _SECYION _3-10~1001s MCAy IS _AMENDED T0O

READ:

-14- 38 485
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"®3-10-100ts Purpose. It is the purpose of this part

and chapter-3§-of--Frtte—~25 [sections _1_ _throwgh _24] to

provide a speeay remedy for small claims and to promntela
forum in which such claims may be bheard and disposed of
without the necessity of a formal triale"

Section 2?. 3Section 25-31-112+ MCAy is amended to
read:

"25~31-112. Feese The following is the schedule of

fees whichsy _except as__provided 1n [section 18]y shall pe
paid in every civil action in a justice's court:

(1) $5 when complaint is filedy to be paid by the
plaintiff;

{2} %5 wshen the defendant appearss to be paid by the
defendant;

(3) $5 to be paid by the prevailing party when
judgment is rendered. In cases where judgment is entered Ly
dgefaulte no charge except the 35 for the Filing of the
complaint shall be made for any sefvicess including issuing
and return of executione

(4) 55 for all services in an action where judgment is
randered by confessijion;

45) $5 for filing notice of appeal and transcript on
appeals justifying and approving undertaking on appeal. and
transmitting papers to the district court with certificate."

Section 28. Repealers Title 25+ chapter 35, MCA. iS5

-15~- SB 485
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Section 29. Effective datee.

passaqge and approvals

—-End~

This act
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SENATE BILL NO« 485
INTRODUCED BY BERGy HALLIGANy Jo O'HARAy CRIPPENy REGANS
OLSONy MAZUREKy Be BROWNs M. ANDERSONy S. BROMWN

INTRODUCED BY REQUEST OF THE SENATE JUDICIARY COMMITIEE

A BILL FOR AN ACT ENTITLED: AN ACT TO CREATE A SMALL
CLAIMS COURT PROCEDURE WITHIN JUSTICES* COURTS; PROVIDING
FOR JURISDICTION OF THE SMALL CLAIMS COURTs THE METHOD OF
COMMENC ING ACTIONS» HEARINGS » COUNTERCLAIMSs SUSPOENA
POWERSs REHOVAL TO JUSTICE'S COURTy AND APPEALS TUO DISTRILT

COURT; AMENDING SEEF48N SECTIONS 3-10-10019 3-10-1004y AND

25-31-11¢¢ MCA; REPEALING TITLE 25 CHAPTER 135 MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE.™

WHEREASs in 1277 the Montana Legislature enacted the
provisions of Chapter 572y Laws of }977s creating a small
cliaims court wWithin justices® courts in Montanae which
provisions are codified as Title 25y chapter 35s MCA; and

WHEREAS+ the small claims procedure makes no provision
for a jury triale provides that one party may not be
represented by an attorney if the other party is not so0
representeds and provides that an appeal from tne small
claims court is to be tried on the record of the case and is
nat to be tried as a trial de novo; and

WHEREASy the Montana Supreme Court has held in the case
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of North Central Servicesy Ince _ves_ _Hafdahlsy _ Honte._ ¢

__P2d__s (Civil No. B80-228y decided March 1ls 1981)+ that
the cumulative effect of these provisions is to deny the
right to a jury trial and the right tc counsel at every
stage of the factual determination of a case in small claims
court; and

WHEREASs the Supreme Court therefore held section
29-319-403(2)es MCAy to be unconstitutiaonal and also held the
remainder of Title 25+ chapter 315¢ unconstitutional and void
for the reason that it could not be severed from section
25-35-403(2)+ MCA.

THEREFOREs it is the intent of the Legislature to cure
the unconstitutionality of Title 25. chapter 35, by

repealting and reenacting those provisions with such changes

as to cure the unconstitutionality of those provisionse.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE UF MONTANA:
MNEW SECTIONs Section l« Purpose. [t is the purpose of
[this act] to provide a speedy remedy for small claims and
to promote a forum in which such claims may be heard and
disposed of without the necessity of a formal trial.
NEW _SECTION. Section 2« Jurisdiction. The small
claims court has jurisdiction over all actions for the

recovery of money or specific personal property when the

amount claimed does not exceed $358 $1,500s exclusive of

-2 58 485
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costsy and the defendant can be served within the county
where the action is commencede.

NEW_SECTIONe Section 3. Removal from district courta.
A district court judge may require any action filed in
district court to bhe removed to the small claims court ;f
the amount in controversy do@s not exceed $5868 3$1,500. The
small claims court shall hear any action s0 removed from the
district courtae

NEW_SECTION. Section %« Venues Proper venue for
actions commenced in the small claims court is the same as
that provided by ltaw for civil actions commenced in
justice®s courts

NEW_SECTIONs Section Se Parties —- representations
{1} Parties in the small claims court may be individuals,
partnershipsy corporationss wunionsey associationss or any
other kind of organization or entitys except the state or
any agency thereofs

{2} A party may not be represented by an attorney
unless atl! parties are represented by an attorney in a small
claims court.

“€3) An individual may represent himself in a small
claims courts A pPdrtnership may be represented by a partner
or one of its employeesa A union may be represented by a

unton member or union employees A coOrporation may be

represented by one of its employees. An assoctation may be
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represented by one of its members or by an employee of the
associations Any other kind of organization or entity wmay be
represented by one of i1ts members or employees.

{4) Only a partys natural or otherwises who has been a
party to the transaction with the defendant for which the
claim is brought may file and prosecute a claim in the small
claims courte

{5) No party may file an assigned claim in the small
claims courte

(6) No poarty may file more than three claims in any
calendar year.

{7) Notwithstanding any other provision of this
sectiony a personal representative of a decedent's estates a
guardiane oOr a conservator may be a party in the small
claims courte

NEW_SECTION. Section 6. Commencement of action -
assistance to claimante (1] A smald claims action is
commenced whenever any person appears before a  justice of
the peace and executes a sworn smail claims compiaint in
substantially the same form as set forth in [section 7 ]e

(2} The justice shall assist any claimant in preparing
his complaint ar instruct his clerk to provide such
assistance. The attorney general shall prepare a pamphlet
explaining in plain language the procedures for prosecuting

and defending a claim in small claims court and distrioute @
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saffierent-——nomber——of copies of the pamphlet to each small
claims courte The justice or his clerk shall give the
plaintiff a copy when the plaintiff appears to execute his
complainty and & copy must be attached to the order of the
court/notice to defendant.

NEW SECYION. Section 7. Form of complaint and order
of court/notice to defendant. The sworn complaint and order
of the court shall be made on a blank substantially :n the
following form:

IN THE SMALL CLAINS DIVISION OF THE JUSTICE'S

COURT OF seessereveensvers COUNTYs MONTANA

BEFORE cecenervceveveresnsy JUSTICE DOF THE PEACE
9rsaerreseccrusarasrats st st I ITIsIeE R TeRaARaERSes TR EY
sscsscscsnvoscscnsenanse

Plaintiffy

VS Complaint
N Y R T T TR T T PR TP AP Case NOa esese
sisrsevscassassnsssnsans

Defendant (s}

1888244400000 00envavanttstltianstcboncnsassresrTITTIRTETSOIOISTS

Comes now the plaintiff, being first duly sworns wpon
oaths and complains and alleges that defendant is indebted
te plaintiff in the SUM GF Suacassd fOleeessrrrerrrnssncsner
L L L L Y R e T T I Ty

L N Y R Y Y N Y Y Y PN Y]
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which sum is now dues owings and unpaid despite demands for
the payment therecfs together with plaintiff®s costs herein
expendeds
Dated this ssasee d3aY Of eesseneescsccey 1Fasen
asssscssecencsssnssnanana
Plaintiff
westenesescanetssssonosna
Plaintiff*s address
subscribed and sworn to before me this essese day of
essasevsay LFaaan
sasssscasscsacsansnansanse
Justice of the peace
By esessusssacnsasasasnne
Clerks small claims
division
ORDER OF COURT/
NOTICE TO DEFENDANT
THE STATE OF MUNTANA TO THE ABDVE-NAMED DEFENDANT(S}):
You are hereby directed to appear and answer the within
and foregqaing complaint at:
wsecrrecvseseesacensssennnse
sssassesssatsasnsannsansaas
ONssesssveavsosssses 3L vese
ReSet fOr eevescene At ssee

Reset fOr scssesanoens 3t ssse

—6- 5B 485
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Reset fOr eceecevnss at asae

and to have with yous then and theres all bookss paperse and
witnesses needed by you to establish your defense to the
claim; and you are further notified that in case you do not
gappeary judgment will be taken against you by default for
the relief demanded i1n the complaint and for costs of this
actiony including costs of service of the complaint and
order of the courtsnotice to defendant.

YOU_ARE_HEREBY_ FURTHER NOJIFIED THATy WITHIN 40 DAYS OF

SERYILE UPON YQU OF THIS COMPLAINT AND ORDER, YOU MAY REMDVE

THIS_ _ACTION FROM THE SMALL CLAIMS COURY _TO_JUSTICE"S COURT,

AND_THAT _YOUR _FAILURE TO REMOVE SHALL CONSTITUTE A WAIVER uf

YOUR_RIGHTS TO_ _TRIAL BY JURY _AND__TO_ REPRESENTATION_ _3Y

COUNSEL.
To the Sheriffs Constables or Server af process of said
countys greetings:

Make legal service and due return therecf on the
defendant at essssesscssssvscsvvavsarscessnnansaensesnrsnone
Dated thisS eees daY Of asensascesay lTusss

etssssNssansasannansevean
Justice of the peace

By lsessasnssncnsnuccnnsns
Clerk of small claims
division

NEW_SECTIONe Section 8. Hearing date. The date for

1 SB 485
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the appearance of the defendant te be set forth in the order
shall! be determined by the justice of the peace or by his
clerk in-acesrdence-with-rules-adopted-by-the-jostice—of—the
peace and may not be more than 40 or less than 10 days from
the date of the orders Service of the erder and a copy of
the sworn complaint shall be made wupon the defendant not
fess than 5 days prior to the date set for his appearance by
the order. If the order is not timely serveds the plaintiff
may have a new 3ppearance date set by the justice of the
peace or his clerk and a new aorder issued and delivered to
the sheriffy constables or other process Servere 1rf
necessarys repeated orders may be issued at any time within
L year after the commencement of the action.

NEW _SECTION. Section 9. Service on defendante Yhe
original of the order angd notice shall be shown to the
defendants and 5 copy of it along with a copy of the sworn
complaint shatl be served upon the defendant by the sheriffy,
constables or other process server in the same manner
provided by law for service of process in civil actions in
justice’s courte Fhe provisions of law relating to sheriff's
fees are applicable to this section.

NEW SECYTIONs Section 10 Return of services The
shariffs constables or ather process server shalls after
affecting EFFECTING services return the coriginal order to

the justice of the peace or his c¢lerk.
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NEW_SECTION. Section 1ll. Defendant®s counterclaima
{l1) The defendant may assert a counterclaim against the
plaintiff arising out of the same transaction or ocCcurrence
that is the subject matter of the plaintiff®s claim by
appearing before the justice of the peace and executing a
sworn small claims counterclaim in substantially the same
ferm as set fForth i1n subsection (3)s The defeadant shall
cause the counterclaim to be served on the plaintiff not
Tess than 72 hours before the date set for the hearinge
Service shall be made in the same manner in which service of
the order of court/notice to defendant is made on the
defendante A defendant may not assert as a counterclaim any
claim not arising out of the transaction or accurrence that
is the subject matter of the plaintiff's claim.

{2} A counterclaim or setoff may not exceed $3#58

v

14500- [f a counterclaim or setoff is asserted in excess of

the plaintiff®s claim is not defeateds but the court shall
lTimit 1ts determination of the counterclaim or setoff to the
question of whether the plaintiff's c¢laim is discharged
therebys leaving the defendant to prosecute the balance of
his ¢Yaim itn an appropriate JUSTICE OR 4district court
actions

(3) The counterclaim shall be wmade on a blank

substantially in the following form:

—g- SB 485
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IN THE SMatL CLAIMS DIVISION OF YTHE JUSTICE®S COURT OF
sssvcssvavee COUNTYy MONTANA
BEFORE esensssaseasy JUSTICE OF THE PEACE
s an s e atate s s NN s ssseTRLes IRt ENT e NIRRT RSSO REAR PSR
cesemsevnasnnne
Plaintaff
VS Counterclaim
ssssusessssanss Case Noe ass
sesesrevsrrunns
bDefendant{s)
e Y L L L L L N T T L R T R Py P Py P )
Comes now the defendante being first duly sworns wupon
ocaths and alleges that defendant is entitled to counterclaim
against the plaintiff in the plaintiff’s pending actrion in
the SUM Of $eceess FOr cecvecsacccrerrssvrcorssnssccccannnas
LA A ERER N E R IR I IR RSN RN EE N EXENERI IR L L NSRS A IR R LS AN EL N N ENE ]
P U P
which sum iS now dues together with defendant's costs herein
expended.
Dated this vee day Of cevuaccncnarer 19-es
sacesssscssncssensrerermssnnae
Dafendant
eesissestsEnssencaanassnsonsse
Defendant®s address

Subscribed and sworn to before me this eesee day of

-10- SB 485
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sevevvescey 1%aue
seceverevvrsanavansnsennannnas
Justice of the peace
BY: enevervevsnsecsnansnossssce
Clerkey small <claims division

NEW SECTION. Section 12. No further pleadings= No
form of pleading other than the complaints the order of the
court/notice to defendants and the counterclaim of the
defendants if there is onesy is allowed.

NEW_SECTION. Section 13. Feese (1) The clerk of the
Justice®s court shal! coliect a fee of $5:2

{a) from the plaintiff upon the filing of the sworn
complaint; and

{b} from the defenaant upon bhis appearance and
contesting of the complaint or execution of a3 counterclaime

{2} The laws relating to paupers® affidavits apply to
actions before the small claims courte

NEW SECTION. Secticn l4. Proceedings to be informale.
The hearing and disposition of small cltaims actions shall be
informat.

NEW SECTIONs @ Section lS. Hitnesses -- evidence ~--
subpoena power. The plaintiff and the defendant wmay offer
evidence in their behalf by witnesses appearing at such
hearing In the Same manner as in other cases arising in

Justice's couwrt or by written evidencer and the judyge may
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direct the production of evidence as ne considers
appropriates The small claims court has the subpoena power
granted to justices® courts in all civil cases.

NEW_SECTIONe. Section lbe Record of proceedings. All

civil actions tried in a small claims court shall be
recorded either electronically or stenographicaltlya
NEH_SECTION. Section 17« Remaval to justice®s courte
Any action commenced in small claims tourt may be removed to
justice’s court by 8 defendant upon the filing of a notice
of removal with the justice within 38 40 days of the service
of the complaint and order. From the time of filing of the
notice of removals the court to which the action is removed
has and exercises the same jurisdiction over it as though
the action had been originally commenced in such courte
NEW_SECTION. Section 18« Procedure following notice

of removal —-- EFFECT OF FAILURE TO REMOVE. (1] Upon the

fFiling of a notice of removals the court shall give notice
of that fact to all other parties to the actions All rules
and Sstatutes gQoverning proceedings originally commenced in

Justice®s courty INCLUDING  RULES AND STATUTES GOVERNING

APPEALS FROM JUSTICE'S COURT: are applicable to proceedings
removed to justice’s courty except that a plaintiff is not
required to replead unless the court so orders and no fee
shall be required of s plaintiff Ffor the filing of a

complaint if a fee for filing was paid in small claims

12~ SB 485
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Courte

{2) FAILURE TO_ REQUEST REMOVAL WITHIN THE TIME

PROVIDED _IN_ [SECTION 177 CONSTITUTES A WAIVER BY TdE

DEFENDANY OF HIS RIGHY TO A TRIAL BY JURY AND REPRESENTATION

BY AN_ATTORNEYs AND THE JUSTICE SHALL INFDRM _THE _DEFENDANT

OF_SUCH_FACT PRTIOR TO (OMMENCEMENT OF THE HEARING.

NEW SECTION. Section 19. Entry of judgment- Upon the
conclusion of the case tried to the courts the justice shall
make his findings and enter judgment.

NEW_SECTION. Section 20. Costsae The prevailing
party «n an action before the small claims court is entitled
to his costse

NEW_SECTIONe Section 21« Appeal to district court --
commencement and scope of. (1) If either party is
dissatisfied with the judgment of the small claims courts he
may appeal to the district court of the county where the
judgment was rendered- An appeal shall be commenced by
giving written notice to the small claims court and serving
a copy of the notice of appeal on the adverse party within
10 days after entry of judgment.

{2) There may not be a trial de novo in the district
courts Yhe appeal shall be limited to questions of low.

NEW _SECTIOM. Section 22« Record on appeals. {1) Within

30 days of the notices the entire record of the small claims

court proceedings shall be transmitted to the district court
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or the appeal shall be dismisseds It is the duty of the
appealing party to perfect the appeals

{2} When notice of appeal is fileds the justice shall
forwaro the electronic recording or transcript of the
stenographic record of the proceedings to the district
courts together with the original papers filede certified by
him tc be accurate and complete. When the record is
transferred to the clerk of the district courte the justice
shall notify the parties in writinge

NEW_SECTIONs Section 23. uUse of transcripts or tapes
by district courte The district court may hear the reacording
of the proceedings of the Justice®s courts but in its
discretion it may have parts or all of the recordings
transcribed at the cost of the district courts 1If the
proceedings are stenographically takens the notes will be
transcribed in full or in designated parts as stipulated by
the parties. The cost of such transcription shall be
computed as prescribed by lawe

NEW_SECTICON. Section 24« Execution of judgmente
Proceedings to enforce or collect a judgment are governed by
the Jaws relating to execution wupon justice's court
judgmentse

NEW_SECTIONs _SECTION 25« ATTDRNEY'S FEES UPON REMOVAL

OR_APPEAL. _ (1} IF A DEFENDANT REMOVES A MATTER TDO JUSTICE'S

COURT __UNDER__THE_ PROVISIUNS OF fSECTION L7} BUT DOES NOT

b 53 485



10
11
12
13
14
15
16
17
18
19

20

Zr’
Las

23

24

25

S8 0485703

PREVAIL _IN _JUSTILE®*S COURTs THE COURY _MAY GRANT THE

PALINTIFF_HIS_REASONABLE ATTORNEY®"S FEESs IF_ANY.

(23 IF__THE PARTIES ARE REPRESENTED _BY COUNSEL ON

APPEALy THE_ _COURT _MAY GRANT _THE_ PREVAILING__PARTY__HIS

REASDNABLE ATTORNEY'S FEESs IN_ADDITION TQ COSTS-

SECTINN 26+ SECTION__3-10-100ls MCA. IS AMENDED 0

READ:

"3~10-100l« Purposes It is the purpose of this part

and ehapeter--35--pf--Fiete--2% [sections 1 through 24] to

provide a speedy remedy for small claims and to promote a
forum in which such «claims may be heard and disposed of
without the necessity of a formal triaia"

SECTION_27. SECTION _3-10-1004y MCAs IS _AMENDED TO

READ

*3-10-1004s Jurisdiction -~ removal! from district
courts {1) The small claims court has jurisdiction over all
actions for the recovery of money or specific personal
property when the amount c¢laimed does not exceed 358
$1.500» exclusive of costse and the defendant can be served
within the county where the acrion is commenced.

{Z) A district court judge may require any action
fited 'in distri¢¥ court td be removed to the small claims
court if the amount in controversy does not exceed 3500« The
small claims court shaltl hear any action 50 removed from the

district court.”
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Section 28. Section 25-31-112» MCA» is amended toO
read:
n25-31-112. Ffeese The following 1s the schedule of

fees whichy_except as_provided_in_ [section__18]y shell Dpe

paid in every civil action in a justice®s court:

{1} $5 when compiaint is filedy to pe paid by the
plainti ff;

(2) $5 when the defendant appearss to be paid by the
defendant;

(3 35 to Dbe paid by the prevailing party when
judgment is rendesede In cases where judgment is entered by
defaulte no charge except the $5 for the Ffiling of the
complaint shall be made for any servicess including issuing
and return of executiona

{4) %5 for all services in an action where judgment is
rendered by confession;

{5} $5 for filing notice of appeal and transcript on
appeals justifying and approving undertaking on appeals and
transmitting papers to the district court with certificate."

Section 29« Repealeres Title 25¢ chapter 35+ MLAy s
repealed.

Section 30. Effective date. This act is5 effective on
passage and approvala

—-End-
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SENATE BILL NO. 485
INTRODUCED BY BERGs HALLIGANs Jo D*HARAs CRIPPENs REGAN,
OLSONs MAJUREKs Be BROWNs M ANDERSONs S« BROWN

INTRODUCEC BY REQUEST OF THE SENATE JUDICIARY COMMIYTEE

A BILL FOR AN ACT ENTITLEG:
CLAIMS COURT PROCEDURE WITHIN JUSTICES® COURTS: PROVIDING
FOR JURISDICTION OF THE SMALL CLAIMS COURTs THE METHOD OF
COMMENCING  ACTIONSs  HEARINGSe COUNTERCLAIMSe SUBPOENA
POMERSs REMOVAL TO JUSTICE®S COURTy AND APPEALS TG DISTRICT
COURT; AMENDING SEE##8M SECTIONS 3-10-1001s 3-10-10049 AND

25-31-112y MCA; REPEALING TITLE 254 CHAPTER 135+ MCA; AND

PROVIGING AN EMMEDIATE EFFECTIVE DATE."

WHEREASs in 1977 the Montana Legislature enacted the
provisions of Chapter 572y Laws of 1977, creating a small
claims court within justices' courts in Montanas which
provisions are codified as Title 25y chapter 35y MCA; and

WHEREASs the small claims procedure makes no provision
for a jury trialy provides that one party may not be
represented by an attorney if the other party is not so
representeds and provides that an appeal from the smaill
claims court is to be tried on the record of the case and is
not to be tried as 8 trial de novei and

WHEREAS+ the Montana Supreme Court has held in the case
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of North Central _Services, Ince _ve Hafdahle _ _Monte__»

__P2d__s {Civil No. BO-228y decided March 1l+ 1981)s that
the cumulative effect of these provisions is to deny -the
right to & jury ¢trial and the right to counsel at every
stage of the factual determination of a case in small claiws
court; and

WHEREASy the Supreme Court therefore held section
2%5-35-403{2)e MCAs to be unconstitutional and also held the
remainder aof Title 25y chapter 35+ unconstitutional and veid
for the reason that it could not be severed from saection
25-35-403(Z) v MCAe

THEREFOREy it is the intent of the Legislature to cure
the unconstitutionality of Title 25y chapter 3Se by
repealing and reenacting those provisions with such changes

3% Lo curé the unconstitutiaonality of those provisions.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTIOMe Section l. Purpose. It is the purpose of
[this act] to provide a speady ramedy for small claims oand
to promote a forum in which such claims may be heard and
disposed of without the necessity of a formal trialas

NEW SELTIONe Section 2. Jurisdictions The saall
claims court has jurisdiction over atdl: actions for the
recovery of money or specific personal  property when  the

amount claimed does not exceed $¥59 319500y exclusive of

-2- SB 485
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coastses and the defendant can be served within the <county
where the action i's commenced.

NEW_SECTIOMN. Section %. Removal from district courte
Adastrict court judge wmay reguire any actioen fited in
district court to be removed to the small ‘claims couwrt if
the asmount in controversy does not exceed $508 $1+.500. The
small claims court shall ‘hear any-action so removed from the
&istrict COuUrta

HEW SECTION. Section 4. Venue. ‘Proper venue for
actions commenced in the small claims court is the same -as
that provided by law for civil -actions commenced .in
justicé's Courte

NEW _SECTION. Section Se Parties -—- representatione.
(1) Parties in the small claims court may be individualss
partnershipse corporationss unionsy assocjiationss ©or any
other kind of organization or entitys except the state or
any agency thereof.

€2) A party may not be represented by an atrorney
unless alt parties are represented by an attorney in a small
claims courts

(3} 4An individual may represent himself in a3 smal)
claims courte A& partnership may be represented by a patlner
or one of its employeese A union may be represented by a
union member or union employee. A corporation may be

represented by one of its employees. An association may be

-3- ’ 58 485
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represented by one of its members or by an employee of the
associations Any otvher kind of organization or entity may be
represented by one of its members or employees.

(%) Only a partys natural or otherwises who has been a
party to the transaction with the defendant for which the
claim is brought may file and prosecute a claim in the small
claims courte

{5) No party may file an assigned claim in the small
claims courte

{6) No party may file more than three claims in any
catendar yeare

(1) HNotwithstanding any other provision of this
sections a personal representative of a decedent?’s estatey a
guardians oOr a conservator may be 4 party in the small
claims courta

MEW_SECTION. Section 6« Commencement of action -—
assistance to claimant. (1)} A small claims action is
commenced whenever any person appears before a justice of
the peace and axecutes a sworn small claims coaplaint in
substantially the same form as set forth in [section 7}.

{2} The justice shall assist any claimant in preparing
his complaint or instruct his clerk to provide such
assistances The attorney general shall prepare a pamphiet
explaining in plain -Janguage the procedures for prosecuting

and defending a claim in small claims court and distribute a

—m 58 485
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suffretent-—number——of copies of the pamphlet to each small
claims courte The justice or  his clerk .shall give the
plaintiff a Copy;nhen the plaintiff appears to execute his
complainty and 3 copy must be attached to the order of the
court/notice to defendante
NEW SECTION. Section T Form of complaint and order

af court/notice to defendantas The sworn complaint and order
of the «court shall be made on a blank substantially in the
following form:

EN FTHE SMALL CLAIMS DIVISION OF THE JUSTICE"S

COURT OF ecocecssaccacenceas COUNTYy MONTANA

BEFORE eassccscscssnnsnenss JUSTICE OF THE PEACE
llc.'l!..l.l.l'l'......'....l'...".'.'lI.l."."'....-'.-l.l
etsssncssnascasncssnss

Plaintiffe
vSa Complaint
sesessssesssnasssresesn Case NOe seses
esscscrussenssabase s
Defendant {5}
e 90000000 st e IR NI RTENIEINSS IS ITERSTROETRSERSS
Comes now the plaintiffs being first duly sworns upon
oaths and complains and alleges that defendant is indebted
to plaintiff in the SUm Of Secsccens FOrcucccccnsncrassnaacance

L Y Y Y Y PR T N R T Y Y Y P PN R T ey

(R R R Y R R Y R Y R R Y PP PR PN R TR T Y
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which sum is now duey owingy and unpaid despite demands for
the payment thereofs together with plaintiff®s costs herein
expendeds
Dated this sassee day OF sceuevevevsercer 1T0ace
sessecescsssnnansnanansans
Plaintiff
sscsasssascananssasanswe
Plaintiff's address
Subscribed and sworn to before me this esssses day of
vevevvevwr [Tuawe
cescscssnsacsansnasEnsnES
Justice of the peace
ByZesascssasnsesevssasenvasnse
Clerksy smaltl claims
division
ORDER OF COURYy
NOTICE 1O DEFENDANT
THE STATE OF MONTANA TO THE ABOVE-NAMED DEFENDANE(S):
You are hereby directed to appear and answer the within
and foregoing complaint at:
sasssvsasmsvsseccensesTsose
sssssscssssssssasssscssasnn
Ofisesevsnsevssssnsese AL covs
Reset FOr sssssesas 3t esse

Reset fOr seevasvae AL oeee

-6~ 5B 445
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At eene

and to have with yous then and theres all bookss papersy and
witnesses needed by you to establish your defense to the
and you are further notified that in case you do not
appearsy judgment will be taken against you by default for

in the complaint and for costs of this

of the complaint and

order of the court/notice to defendant.

YOU ARE_HEREBY FURYHER NMOVIFIED THAT, WITHIN_ %0 DAYS OF

SERVICE UPON YQU OF THIS COMPLAINT

AND ORDERy YOU MAY_ REMAOVE

ACTION_FROM_THE _SMALL_CLAIMS COURT TO JUSTICE®S COURT,

AND THAT YOUR FALLURE TO REMOVE SHALL CONSTITUTE a WAIVER OF

YOUR_RIGHTS TO TRIAL

AND TO_ REPRESENTATION _BY

defendant at

Dated this se.as day of

tesscsvseasy

Server of process of said

return thereof on the

R IR R RS R Y N e Y Y PN N P Y P N L Y]

192 sea
essecerasssrensunrrrnEoe
Justice of the peace
Byleassnsnasancasascensnne
Clerk of small claims

division

Hearing date. The date for
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the appearance of the defendant to be set forth in the or&er
shall be determined by the justice of the peace or by his
clerk tn-accordence-with-riltes-adepted—bythet—justice-of-the
peace and may not be more than 40 or less than 10 days Ffrom
the date of the order. Service of the order and a copy of
the sworn complaint shall be made upon the defendant not
less than 5 days prior to the date set for his appearance oy
the orders. If the order is not timely serveds the plaintiff
may have a new appearance date set by the justice of the
perace or his clerk and a new order issuved and delivered Lo
the sheriffy constadbles or other process Server. If
necessarys repeated orders may be issued a3t any time within
1 year after the commencement of the actione

NEW_SECTION. Section 9. Service on defendant. The
original of the order and notice shall be shown to the
defendanty and a3 copy of it along with a copy of the sworn
complaint shall be served upon the defendant by the sheriffs
constables or other process server in the same manner
provided by law for service of process in civil actions in
justice's court. The provisions of law relating to sheriff’s
fees are applicable to this sectione.

HEW SECTION. Section 10. Return of SErvices The
sheriffs constables or other praocess server shall, after
affecting EFFECTING services return the original order to

the justice of the peace or his clerks

- 8- $3 485
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NEW_SECTION. Section ll. Defendant®s counterclaime
{1}) The defendant may assert a counterclaim against the
plaintiff arising out of the same transaction or ocCurrence
that is the subject matter of the plaintiff*s claia by
appearing befare the justice of the peace and executing a
sworn small claims counterclaim in substantially the same
form as set forth in subsection ({3}« The defendant shall
cause the counterclaim to be served on the plaintiff not
iess than 72 hours before the date set for the hearings
Service shall be made in the same manner in which service of
the order of court/notice to defendant 1is wmade on the
defendant. A defendant may not assert as a counterclaim any
claim not arising out of the transaction or occurrence that
is the subject matter of the plaintiff®s claim.

{2) A counterclaim or setwff may not exceed 758
$1+500« If 3 counterclaim or setoff is asserted in excess of
$759 314500+ the jurisdiction of the smallt claims court over
the plaintiff's claim is not defeatedy but the court shall
Timit its determination of the counterclaim or setoff ro the
question of whether the plaintiff*s claim is discharged
therebys leaving the defendant to prosecute the balance of
his claim in an appropriate JUSTICE QR district court
actione

{3) The counterclaim shall bpe made on 3 blank

substantially in the fotlowing form:

- 58 4485
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IN THE SMALL CLAIMS DIVISION OF THE JUSTICE'S COURT OF
enevessvesns COUNTY, MONTANA
BEFURE +eesaeneaavey JUSTICE OF THE PEACE
Mesdsactescsecnasnasasatnsn et bebtsa s bestnsnasRatetsna

Svsdmspetesnnsnse

Plaintiff
VSae Counterciaim
ssessssssnsnsns Case NOes <ve
sevvssssssewves
Defendant (s}
P e EssNeeeNENEteNeeNcaeErIetEeteNtIIIEETAT IS RSTITIITITISISLS
Comes now the defendants deing first duly sSworns upon
oathy and alleges that defendant is entitled to counterclaim
against the plaintiff in the plaintiff*s pending action in
the sum Of Seeeasr FOr escecscccsssvrccncsvnancnnnonsvsnvanvee
e AN NSRRI aANANSANEaNNEEtEtEteeseUeNeROTReURIRRIRS
P R R R R R R T R T T Y P R PR
which sum is now dues together with defendant®s costs herein
expendeda.
Dated this see day Of assscssasecssr 1Faaa
ssmrrssacesnterriassvrntr e
De Fendant
cessttssedoncacssssanananasuan
Defendant 's address

Subscribed and sworn to before me this esses day of

~10- 5B 485
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eunsevnvsey LFaee
tecessrrevenssasevrsnansas s
Justice of the peace
BY: svesvensnrsssnsasasnssssssss
Clerky swmall claims division

NEW _SECTION. Section 12« No further pleadings. No
form of pleading other than the complaintes the arder of the
court/notice to defendanty and the counterclaim of the
defendant, if there is ones is allowed.

MEw_SECVION. Section 13« Ffeesa (L) The clerk of the
justice*s court shall collect a fee of §5:

{a) from the plaintiff upon the filing of the sworn
complaint; and

{b) Ffrom the defendant wupon his appearance and
contesting of the complaint or execution of a counterclaima

{2) The 1laws relating to paupers® affidavits apply to
actions before the small claims courte.

NEW_SECTION. Section l4. Proceedings to be informale
The hearing and disposition of small claims actions shall be
informala.

NEW_SECTION. Section 15. Hitnesses -~ evidence --
subpoena power. The plaintiff and the defendant may offer
evidence in their behalf by witnesses appearing at such
hearing in the same manner as in other cases arising in

justice's court or Dby written evidences and the judge may
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direct the production of evidence as ne caoansiders
appropriates The small claims court has the subpoena power
granted to justices®' courts in all civil casese.

NEW_SECTION. Section l6. Record of proceedings. 4ll
civit actions tried in a small claims court shall pe
recorded either electronically or stenographically.

NEW_SECTION Section L7« Removal to justice®s courte
Any action commenced in small claims court may be removed to
justice*s court by a defendant upon the filing of a notice
of removal with the justice within 38 %3 days of the service
of the complaint and order. From the time of filing of the
notice of removals the court to which the action is removed
has and exercises the same jurisdiction over 1t as though
the action had been originally commenced in such court.

NEW_SECYION. Section 18. Procedure following notice

of removal —- EFFECT OF FAILURE TO REMOVE. (1} Upon the

fiting of a notice of removals the court shall give notice
of that fFact to all other parties to the action. AW rules
and statutes governing proteedings originally commenced in

justice®s courty__INCLUDING__RULES _AND _STATUTES GOVERNIHNG

APPEALS_ _FRDOM _JUSTICE®S _{OURT, are applicable to proceedings

removed to justice's courts except that a plaintiff is not
required to replead unless the court so orders 4and no fee
shall be required of a plaintiff for the Ffiling of a

complaint if a fee for filing was paid in small claims

~12- 5B 485
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COUrte

(2) FAILURE TO__REQUEST REMOVAL WITHIN THE TIME

PROVIDED_ _IN_[SECTION 17] CONSTITUTES A__WAIVER__BY _THE

DEFENDANT OF HIS RIGHT TO A TRIAL 8Y JURY AND REPRESENTATION

BY AN_ATTORNEYs ANO THE JUSTICE SHALYL INFORM THE DEFENDANT

QF _SuCH FACT PRIOR YO COMMENCEMENT OF THE HEARINGe

NEW SECVIUN. Sectrion 19. €Entry of judgment. Upon the
conclusion of the case tried to the courty the justice shall
make his findings and enter judgment.

NEW SECTION. Section 20 Costsa The

prevailing
party in an action before the swall claims court is entitled
to his COStSe

NEW_SECTIONs Sectien 21. Appeal to distfict court --
commencement and scope of. (L} If either party is
dissatisfied with the judgment of the smal) claims courty he
may appeal ¢o0 the district court of the county where the
judgment was renderec. An  appeal shall be commenced by
giving written notice to the small claims court and serving
a copy of the notice of appeal on the adverse party within
10 days after entry af judgmente.

{2) There may not De a trial de novo in the district
courte The appeal shall be limited to questions of law.

NEW_SECTION. Section 22. fRecord en appeal. {l) Within
30 days of the notices the entire record of the small claims

Court proceedings shall be transmitted to the district court

-13- 58 435
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or the appeal shall be dismissed. It is the duty of the
appealing party to perfect the appeal.

{2y when notice of appeal is filed» the justice shaill
forward the ealectronic recording or tramscript of the
stenographic record of the proceedings to the district
courts together with the original papers fileds certified by
him to be accurate and complete, #HWhen the record 1S
transferred to the clerk of the district courts the justice
shall notify the parties in writinge f
EW_SECTIONs Section 23« Use of transcripts or tapes
by district courte The district court msay hear the recording
of the proceedings of the justice's courts but in its

disCretion it may have parts or all of - the recordings

‘transcribed at the cost of the district courte If the

proceedings are stenographically takens the notes will be
transcribed in full or in designated parts as stipul ated by
the parties. The cost of such transcription shall be
computed as prescribed by law.

NEM_SECTIONe Section 24. Execution of

" judgaente
Proceedings to enforce or collect a judgment are gowverned by
the laws relating to execution upon justice"s court
judgmentsa.

NEMW SECTION. SECTIGN 25+ ATTORNEY'S FEES UPON REMDYAL

OR_APPEALe (1) IF A DEFENDANT REMOVES A MATTER_TO_JUSTICE®S

COURY UNDER THE_ _PROVISIONS OF [SECTION L1713} BUT DOES_NOT

-4 58 485
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PREVAIL _IN JUSTICE*S COURYs THE_ _COURT  MAY GRANT THE

PLAINTIFFE HIS REASONABLE ATTORNEY®S FEESs IF ANY,

(2)_ _IF THE PARTIES ARE REPRESENTED_ _BY_ COUNSEL_ON

APPEAL, _THE COURT_MAY GRANT _THE PREVAILING PARTY_ _HIS

REASONABLE ATTORNEY®S FEESy IN ADDITION TO COSfS.

SECYTION 26. SECTION_ _3-10-1001s_ MCAy IS5 _AMENDED 30

READ:
"3-10-1001l. Purposes It is the purpose of this part

and ehapter-—35--af--Fitte--25 [sections__1_through_24] to

provide a speedy remedy far small claims and to promote a
forum in which such claims may be heard and disposed of
without the necessity of a formal trial.”

SECTION 27 SECTION 3-10-1004s MCAs IS5 AMENDED_ _TO

READ:

*3-10-1004. Jurisdiction -~ removal from district
courts (1) The small claims court has jurisdiction over all
actions for the recovery of wmoney or specific personal
property when the amount claimed does not exceed %58
512500+ exclusive of costss and the defendant can be served
within the county where the action is commenceds

{2) A district court judge may requirz any action
filed in district court to be removed to the small claims
court if the amount in controversy does not exceed +$508
51,500« The small claims court shall hear any action so

removed from the district courta."
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Section 284 3Section 25-31-112¢ MCAs is amended 1o
read:
"25-31-112. Fees« The following is the scheduie of

fFees whiche except as provided in_ [section_ 181y shall be

paid in every civil action in a justice's court:

{1) %5 when complaint is fileds to bhe paid by the
plaintiff;

{2) $5 when the defendant appearse to De paid by the
defendant;

{3] 35 to be paid by the prevailing party when
judgment is rendered. In cases where judgment is entered by
defaults no charge except the $5 for the filing of the
complaint shall be made for any servicess including issuing
and return of executiones

{4) %5 for all services in an action where judgment is
renderad by confession;

{5) 35 for filing notice of appeal and transcript on
appeals justifying and approving undertaking on appeals and
transmitting papers to the district court with certificate."™

Section 29. Repealer. Title 25+ chapter 35s MCA» s
repeadledes

Section 30. Effective date. This act is effective on
passage and appravals

—-End-
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FREE CONFERENCE COMMITTEE
ON SENATE BILL NO. 485

(Report No. 1, April 22, 1981)
MR. PRESIDENT AND SPEAKER OF THE HOUSE:

We, your Free Conference Committee on Senate Bill No. 485,
met April 22, 1981, and considered: :

House Judiciary Committee Amendments to the thlrd readlng
copy, dated April 13, 1981; and

House Committee of the Whole Amendments to the third reading
copy, dated April 17, 1981, and recommend as follows:

That the Senate accede to Standing Committee amendment nos.
1 through 3, dated April 13, 1981;

That the Senate accede to Committee of the Whole amendment
nos. 1 through 6, dated April 17, 1981;

That Senate Bill No. 485 be further amended as specified in
CLERICAL INSTRUCTION no. 1;

That the reference copy of Senate Bill No. 485 read as
specified in the CLERICAL INSTRUCTIONS;

And, that the Free Conference Committee Report on Senate
Bill No. 485 be adopted.

CLERICAL INSTRUCTION:

1. Page 15, line 23.
Following: '"exceed"
Strike: "$500"
Insert: "$1,500"

FOR THE SENATE:

Conn

etz LJ‘L [‘Lacrf],j[

Keedy

Chairman.



JUDICIARY COMMITTEE

HOUSE

PR

Respectfully report as follows: That

BE AMENDED AS FOLLOWS:

-l. Page 2, line 25.
Following: "exceed"
Strike: "§750"
Insert: "$1500"

2. Page 9, line 9.
Following: "exceed"
Strike: "$750"
Insert: “§$1500"

3. Page 9, line 10.
Following: "of"
Strike: "$750"
Insert: "$1500"

---------------------------------

April 13, 1981

. revreeneeie, Bill N04BS........



