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BILL NOa _410

INTROOUCED BY

A BILL FOR AN ACT ENTITLED: ®AN ACT TO REGULATE THE
CONSTRUCTION OF DAMS AND RESERVOIRS; TO PRUVIbE FOR
INSPECTIONS AND PENALTIES; ABEHD%NG SECTIONS B85-15-101y
85~-15~102¢ AND 85-15-104y MCA; AND REPEALING SECTIONS
85+15-103y 85-15-201 THROUGH 85-15-206¢ AND 85-15+301

THROUGH 85~15-304s MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAS

BEN_SELTIIONa Section l. Shori titte. This chapter may
be cited as the "Montana Dam Safety Act®,

NEW SECTION. Section 2« Oefinitionse unless the
context requires otherwises in this chapter the ‘following
definitions apply:

{1) “Alterations®™ or *repairs® means alterations or
repairs that may directly affect the safety of a dam or
reservoires

{2) *=Appurtenant works™ means all works appurtenant to
a dam or reservoire including but not limited to spiliways,
elthar in the dam or separate therefrom; the reservoir and
its rim; low-level outlets: and water conduits such as

tunnelss pipelinesy or penstockss either through the dam or

its abutmentse
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(3) *=Construction™ includes constructiones alterations
repaire enlargements or removal of a dam or reservoire

(4) "Dam™ means any artificial barriery including
appurtenant workse used to impound or divert water and that
is 25 feet or more in height from the natural bed of the
stream Or watercoursey measured at the downstream toe of the
damse ors if it is not acress a stream channal or
watercoursey that has maximum storage elevation of 25 fest
or greater or an impounding capacity of 50 acre-feet or
greaters

(5) "Department™ means the department of natural
resources and conservation provided for in Title 2» chapter
15» part 33.

{6) "Emergency™ means any threat to 1ife or property
caused by the condition of 2 dam or reservoir or by present
ot imminent floods that threaten the structural integrity of
any dam or reservairs

{7) ®"Engineer™ means a registered professional
enginger licensed to practice in the state of Montana under
Title 37+ chapter 67+ part 3.

{8} ™Enlargement™ means any change in or addition to
an existing dam or reserveir that raises or may raise the
Water storage <levation or increases the impoundment
capacity of the reservoirs

(9) *“High-hazard dam™ means any dam or reservoir the

- INTRODUCED BILL
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failure of which would cause Toss of life or seriocus damage

to homeas ; agriculturals industriale or commercial
facilities; public wutilities; wmain highways or vrallroad
lines; or campgroundses

{10) "Inspection® means visual or mechanical checkss
measuress boringsy or any cother methods necessary for
determination of the adequacy of construction techniquess
confarmity of work with approved plans and specificationss
ar the safety and operating performance of a dam or
reservoira

(11} ™Owner*™ means any person wha ownsy contralsy
operatesy maintainse managese or proposes to construct a dam
Or reservoires

(12) "Person™ means an individualy associatione
partnerships corporations business +trusty state agencys
pelitical subdivisiony utilitys municipal or quasi-municipal
corporationy or any other entity or any authorized agents
lesseey or trustee of any of the foregoings except the
United States or any agency thereofs

{13} “Removal®™ means removings taking downes oOrF
chenging the location of any- dam or reservoira

(14} “Reservoir™ means any valleys basiny couleey
raviney ar other Tland area that contains 50 acre-feet or

more of impounded watere

Section 3. Section §5-15-10l, MCAs is amended to read?
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ng5—~15-~10l. Dams and reserveirs —— how constructeds No
person must may fi¥l or procure te be filled with water any
dam _or reservoir whieh that is not so thoroughly and
substantially constructed as to safely hold any water that
may be turned thereine®

Section 4s Section B5-15-102¢ MCAy is amended to read:

ng5-15-102« Coanstruction in a8 secure mannere. +#¥ A
Fersony—associationy-or-corpération may not construct or
cause to be constructed a damy—dikey or reservoir for the

purpose of accumulatings storinge appropriatings or
diverting any of the waters of this statesy except in a
thoroughs securey and substantial mannere
12)-~Fhe——depertment——-of —-natureli——-resocurees————-sand
eonservatton-—may-—ot-—any--time--on-—-ita-own-motieny—ond-+it
shaliy-apon-cenpleint-cn-cath—being-nade-to——the--department
by-three-er-mere-persons—resrding-er—haying-property-in-such
foeation-—ehot-their-homes-or~-preperty-wotid-be-in—danger-of
destruction—or-damtge-in-event—of-fiood-oeeurring-on-acesunt
of-the-breaking-of-any—doay-dikey-or—-reservoir-~within-~the
state-—and-—that-they-have-reason-to-bhelieve-setd-damy-dikey
er-reservoir-is~-in——en--unsafe-——condition--or——thet-~it-—is
d+vefe+ng-or-+s-be+ng-ﬁi%%aﬂ-uitﬁ—unter“ta*sueh*ﬁa-exteut—ss
to--render——it—-unsafey-—immedintety—exanine—or—coanse-to-be
exanined-—the--demy—-dikey-—ar-—peserveirv-—ify-——upon-——the

exapinationy—-the--department-—Ffinds——thet-the-damy—&ikev-or

.—-4*
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reservoir-is-unsafe-or-is-diverting-or-is-being-Ffilted-—with
water--to—-such——an-—extent~os—to—render—tt—unsafey—it—shaii
not+fy-—the-cetdnty-attorney—of-the-county-in-which-—the--danmr
dikey——or——ressrvofr-is-toeatedy—setting-forth-its-findingsy
and-the-codnty-ateorney-shetl-immediotety—take-the—necessary
steps—to-sbate-the—danger—and-make-the-strueture—safes

{3}-—if-either-perty-io-dissettafied-with-ehe——-findines
of--the——deporementy-—it-nay-appeal-to-the-district-court-of
the-district-wherera-the-damy-tdikey-or-reservoir-is-tocatedy
Afrd-the-court—shatl-hear-and-deterpine——the-—matter--at--the
earttest—-procttent-—timey——subject-—to—the-right-of-either
party-to-appesi--as--in—-other——civit--casest--hnowevery-——the
Judgment——ef——the——depariment--shalt-controt-entid-the-fFinalt
determrnetion—cf-the-tases”

Section 5« Section 85-15-104+ MCAe is amended to read:

"g5-15-104%. Exemption of federal structuress The
provisions of 85-15-10P+-and-85-35—-303-shal}d this chapter do
not 3pply to federal damsy-dtkesy and reservoirs whieh ihat
ara subject to federal-power—eommission inspections under
federal lawsa™

NER_SECIIONs Section 6« High-hazard dam -
determination - planse {1) Any person proposing to
construct any dam or reserveir shall make application to the
department for a determination of whether the dam or

resarvoir is a high-hazard dams The application must include

-5—
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the information required by the departments The department
shall make the determination required by this subsection
within 60 calendar days after 2 complete application has
been raceived by the departmenta

{2) The department or its designated representative
shall determine if an act is construction as defined by this
chaptere

HEHW _SELYI{Ne Section T« Preparation and approval of
planse (1) A person may not construct a high-hazard dam as
deterained under [section 6] without chtaining a
construction permit from the department.

{2} An application for a2 construction permit must be
submitted to the department and must contain:

{a) plans and specifications for the proposed
censtructiony prepared by or under the direction of an
engineer experienced in dam design and construction; and

{b} other data and information required by the
department.

{3) At the request of the department, the engineer
responsible for the plans and specifications shall carry out
any revisions of the plans and specifications or provide any
additional information necessary to justify or clarify the
designe

{(4) As soon as practicable after receipt of the

applicaticn and any additional information requested by the

~ SE 470
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departments the department shall:

(a) issue a construction permit of deny the
applicationes as filed; or

{b) lssue a2 construction permit upon the termse
conditionsy or modifications the department considers
appropriates

NEM _SECTIONe. Section B« Engineer inspection and
reportss (1) An engineer must be in charge of and
responsiblie for the const}uction of any high-hazard dame

(2) The engineer in charge shall provide for
inspections at intervals necessary to insure conformity with
the permits The engineer in charge or a qualified designee
shall perform the inspections. The engineer Is responsible
for the designee's worke

{3} The engineer in charge shall certify and report to
the department all information obtained froms durings or as
the result of an inspection. The department shall set the
time for reportinges

(4) The department shall keep 3 copy of 2all reportsa.

NEM_SELTION. Section 9« Department inspection —— cost
-~ operating permits (1) If the department determines that
inspections carried out under [secticn 8] are inadequate or
that additional inspections are necessarysy the department
may inspect the construction of any high~hazard dams If

after any inspection the department finds that amendmentse
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medificatlonss orF changes are necessary to insure the
security and integrity of the work and structure or the
protection of property or public safetyy the department may
order the owner of the high—-hazard dam to revise the plans
and specifications. No person may proceed with c¢r continue
such work until any revisions have been approved by the
department.

{2) The owner of the high-hazard dam shall pay the
co§ts of any inspections required by this sections including
but not limited to such work or tests as are necessary to
fully provide any information or data required by the
department or its appointed representatives

{3) H®hen construction is complete and if the dam
conforms to the construction permit as determined under
[section 8] and this sections the department shall issue a
permit to operate the high~hazard dame

MER_SECIIONe Section 10 Periodic inspectionss (1)
Any high-hazard dam shall be inspected at least once every 5
years or as often as considered necessary in order to insure
the continued safe operation of the works or structures

{2} The department or its appeointed representative
shall perform inspections required by subsection (1). The
department shall retain a copy of all information obtained
as a result of such inspectioconse

{3) The owner shall pay the costs of inspections

-
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required under this sectione

NEN_SECTIDONs Section ll.« Requested inspections -
costs -— limitations against unsafe structurese (1} At Its
discretion or upon receipt of a written complaint alleging
that the person or property of the complainant is endangered
by the constructicny maintenancey or operation of any dam or
reservcoirs the department may order an inspection of the dam
or reservoir unless the datas recordsy and inspection
raports on file are adequate to determine that the complaint
is not meritoricuss

(2) If the complainant insists wupon an inspection
regardliess of the findings by the derartment on the merits
of the complainty the departmznt may make the inspection
upon requiring the complainant +to aeposit with the
department money sufficient te cover +the cosés of the
inspectione

(3) If the dam or reservoir is found to be defectivery
the department may require the person owning the dam or
reserveir to pay the whole or any part of the expenses of
inspectiaons If the department requires such payments it
shall present a bill of costs ta the ownere The costs shall
constitute a lien wupon the damy reservoiry or other
properties of the owner and may be collected by appropriate
action in a court of competent jurisdictions

{4y If the dam or reservoir is not found to be
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defective after an inspection made on account of a complaint
and the complaint is found by the department +to have been
without merits any money deposited therefor shall be payable
to the general funde

{5) If the inspection discloses defects in the works
thats in the judgment of the departments constitute an
immediate hazard to }ife or propertys the department shall
ordey the draining of any dam or reservoir involved or the
limitation or cessation of its use or the use of any
defective appurtenant works until such time as the dam or
reservoir or appurtenant works have beanp made safe and
approved by the department.

MEW_SECTIONs Section 12. Outlets -—— drainage. {1} AT}
dams or reservoirs constructed after [the effective date of
this act] shall contain a low-level outlet controlled by a
headgate or other control workss The headgate or control
works shall be maintained in an operable condition at all
times and in such manner that weter impounded by or within
the dam or reservoir may be evacuated or maintained at any
water level as may be required by the departament.

{2) A1l dams or resaervoirs constructed prior to [the
effective date of this act] that have no low-level outlet or
means for lowering the reservoir water level in an
expeditious manner shall be dreined by breaching at the

owner's expense when the departiment determines that the

o SB Y79
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breaching is necessary to safeguard 1ife or propertya.

NEH _SECT7ION, Section 13. Emergency repairs or
breachings (1) In case of an emerqencys the department may
declare that repairs or breaching of ¢ dam or reservoir are
immediately necessary to safeguard life or property.
Necessary repairs or breaching shall be commenced
immediately by the owner or by the department 2t the owner®s
expense if the owner fails to do so. The department shall be
notified immediately of any proposed emergency repairs or
breaching to be instituted by the ownere

{2) After the emergency situation has passed and if
the owner plans to repair the dom or reservoirs the owner
shall make all repairs npecessary to place the dam or
reservoir In safe and usable condition.

(3} A1l costs incurred by the department during an
eﬁergency shall be paid by the owner on receipt of the bill
of costs from the departmente. The costs shall constitute a
lien upon the dams reservoirs or other properties of the
owner and may be cocilected by appropriate action in a court
of competent jurisdictione

o NEM _SECTIUNe  Section l4e City or county prcohibited
from regulatione No city or county may regulates supervisey
or provide for the regulation or supervision of any dams or
reservelrs in this state or the constructiony maintenances

or operation thereof or 1limit the size of any dam or
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reservoir or the amount of water that may be stored therein.
This chapter does not prevent a city or county from adopting
ordinances regulatings supervisings or providing for the
regulation or supervision of dams and reservoirs that:

{1} are not within the state*s jurisdiction; or

{2) are not subject to regulation by another public
agency or bodye.

NEW _SECYIONe Section 15. No limitation of Yiability.
Nothing in thls chapter relieves an owner of any dam or
re;ervoir of any legal duties, obligationss or liabilitias
incident to cwnership eor operations including any damages
resutting from leakage or overflow of water or floods caused
by the failure or rupture of the dam or reservoira

NEW _SECIIDNy Section 16« Permit cancellations Failure
to comply with the provisions of [sections &6 through 9y 1l
cr 121 shall subject the permit to cancellation at any time
during the progress of worke The department is authorized to
cancel any permit if the provisions of the above sections
have not been or are not being complied withse and the
cancellation shall operate as 2a forfeiture of 311 rights
acquired under and by virtue of any permit approved by the
departments

NEH _SECTION. Section 17« Penalties. A person who
violates or refuses or neglects to comply with the

provisions of this chapter or any rule or order of the
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department pursuant to this chapter is guilty of a
misdemeanore Each day of a continuing viclation constitutes
a separate offense.

NEW, SECTION. Section 18« Deposit of penalty fees and
costse A1l penalty fees and costs collected under this
chapter shall be deposited in the state general funde

NEM. SECTION. Section 19« Entry on land. Any employee
or agent of the department authorized by the director may
eater upon any land to carry out the purpose of this
chaptere The department or its agent shall give recasonable
notice ta the landowner of its intention to enter upon the
Tanda

NEW _SECTIONe Section 20. Legal assistanceas When
requested by the department, the attorney general or the
county cttorneys within their respective counties shall
perform lYegal services and conduct tegal proceedings
necessary to carry out the purposes of this chaptere The
department may also employ legal counsel to enforce this
chapter and to conduct proceedings under jte

NEH_SECIJONe Section 21. Ruless The department may
adopt rules to implement the provisions of this chapter.

Section 22. Codification instructions Sections 1le 2,
and 6 through 21 are intended to be codified as an integral
part of Title 85y chapter 15y and the provisions of Title

8%y chapter 154 apply to sections 1y 2y and 5 through 2l

-13=
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Section 23. Severabifity. if a part of this act is
invalide all valid parts that are seversble from the invalid
part remain in effects If a part cf this act is invalia in
éne or more of its applicationss the part remains in effect
in al1 walid applications that are severable from the
invalid applicationse

Section 24« Repealers Sections 85-15-103, 85-15-201
through 85-15-206y and B5-15-301 through 85-15-30%4y MCAs are
repealeds

-End-

T SB H47
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STATEMENT OF INTENY
SENATE BILL 470

Senate Agricultures Livestock And Irrigation Committee

A Statement of Intent is required for this bill because
it delegates rulemaking authority to the Department of
Natural Resources in section 21.

It is the intent that the Department adopt rules
relating to standards for a predesign conferences insuring
compliance with existing environmental lawsy réviewing soil
testing relating to the design vf the structures. and the
time frame in which plans must be approved by the
Department.

First adopted by the Senate Agricultures Livestock and

Irrigation Committee on the 20th day of February 198l
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Approved by Committese

on Agriwulture Livestock

& Irrigatien

SENATE BILL NOe. 470

INTRODUCED BY STIMATZ

A BILL FOR AN ACT EMTITLED: "AN ACT 7TO REGULATE THE
CONSTRUCTION OF DAMS AND RESERVOIRS; TO PRQVIDE FOR
INSPECTIONS AND PENALTIES; AMENDING SECTVIONS 85-E5-LOLs
85-15-102y AND B5-15-104s MCA; AND REPEALING SECTIONS
B85-15-103y 85-15-201 THROUGH B85-15-206¢ AND 85-15-301

THROGUGH B5-15-30%4« MCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW _SECTIONs Section l. Short titles This chapter may
be cited as the “Montana Dam Safety Act™.

NEW,_SECTEON. Section 2. Cefinitions. tUntess the
context requires otherwises in this chapter the following
definitions apply:

{1) ©“alterations® oOr "repairs® means alterations or
repairs that may directly affect the safety of a dam or
reservoire

{2) T"Appurtenant works™ means all works appurtenant to
a dam or reservoirys including but not limited to spiliwayss
either in the dam or separate therefrom; the reservoir and
its rim; low-level outlets; and water conduits such as
tunnelss pipelines: or penstockss either through the dam or

tts abutments.
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[3) "Construction®” includes constructions alteration,

repa}rv enlargements or removal of a dam or reservoire

‘.(4) “Dam” means any artificial barriers including
appurtenant worksy used to impound or divert water .and that
is 25 feet or more in height from the natural bed of the
stream or watercourses measured at the downstream zoe of the
dams ors if it is not across a3 stream channel or
uatércourseq that has maximum storage elevation of 25 feet
ar 'greater or an iwpounding capacity of 50 acre-feet or
greater.

[5) “Department™ means the department of naturatl
resources and conservation provided for in Title 2+ chapter
15y part 33.

{6) “Emergency” means any threat to life or property
caused by the condition of a dam or reservoir ‘or by present
or imminent floods that threaten the structural integrity of
any'ﬁam ar feservoire

- {T) “Engineer” means a registered professional
eng}}eer licensed to practice in the state of Montana under
Title 37, chapter 67+ part 3.

{8) ™Enlaryement™ means any change in or addition to
an existing dam or reservoir that raises or may raise the
water storage elevation or irncreases the impoundment
capacity of the reservoirs

(9} “High-hazard dam® means any dam or reservoir the

-2~ SB 470
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failure of which would cause loss of life or serious damage

to homes; agricultural, industrial, or commercial
fFacilities; pubtic wutilities; main highways or railroad
lines; or campgraounds.

u {10} “Inspection® wmeans visual or mechanical checks.
nea;ures' boringse or any other methods necessary for
determination of the adequacy of construction techniquese
conformity of work with approved plans and specifications,
or ‘the safety and operating performance of 3 dam or
reservoir.

§11) ™Owner™ Wmeans any person who ownss controlss
opegatQSg maintainss managess Or proposes to construct a dam
or reservoir.

{12) ™Parson™ means an individuals associations
partnerships corporations business trustsy state agencys
polfticat subdivisions utilityr municipal or quasi-municipal
corporationy or any other entity or any authorized agents
leséee- or trustee of aay of the foregoings except the
Unié&d States or any agency thereofs

‘7(13) "Rempval®™ means removings taking downs - oOr
chadging the lecation of any dam or reservoirs

‘(143 "Reservoir® wmeans any vallayy basine couleey
raviﬁe' or . other land area'Qhat contains 50 acre-feet or

more of impounded watere

" Section 3. Section 85-15-101y MCAy is amended to read:

-3- 58 470
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ng5-15~-101« Dams and reservoirs -— how constructeda. No
person mast may Fill or procure to be filled with water any
dam__or reservoir whieh that is not so thoroughly and
substantially constructed as to safely hold any water that
may ba turned theresin.”

Section &, Sectiaon 85-15-102+ MCAs is amended to read:

*85-15~102. Construction in a secure wmannere {1y A
persony-associationy-eér—-corporaotion Bay not coastruct or
cause to be constructed a damv—dikey oOr reservoir for the
purpose of accumul ating,s STOFinge appropriatingy or
diverting any of the waters of this states except in a
thoroughs 5eacures and substantial mannere

t2§-—Fhe—-deparement——-of--——naturat-—--resources—--ond
canservation——aay—ot-—any--time-—sn—ttI-own-wotionv-and-it
shatdy-upon-canplaint-on-seth-being-nade—to—-the--department
by-three—ar—more—persons-restding-or—having-property-tn-vuch
Focetton——that-their—homes-or-property-wovtd-be-in—danger—of
destroaction-or-dansge—in—event—of-fload-sccurring-on-sccommt
of—the—bresking-of-ony-dasy—dikevy—or——reserveir-——within-—the
stete--and-—-that-they-have-reason-to-betieve-said-danv-dikey
ar-peservoir-{s—ta-—an--unsafe--cofidition-——or--thet-—te-—i3
diverting—or—is-being—filied-with-water—to—sucih-enextent-as
to——render-—it--onsefey——immediately-——examine—ar-csuse—ro-be
examtned-—~the-—dany——dikay—-or-—reservoirr-—ify-——apen—--the

exantnatitony——the—department-—finda-——that—the-damy-dikev—or

- 58 470
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| reserveir—is-onsafe-er-ts-divertrng-or—is-being-filtted-—with

woter-—to--such--on-—extent-ay-to-render—tt-umsafey—it-shadd
nottfy-the-county-attorney-of-the-county-rn-which-—the--domy
dikey-—ar—retervair—ta-toeatedy—setting-forth-tts—Findingey
and-the-codnty-attorney-shati-inmediately-take-the—neceszary
steps-to-abate- the-danger-and-make—the-stroeture—safes

34--if-eicher-party-is-dissatisfied-with-the--findings
of--the-~depurementy——it-mey—appeat—to—the—district-court—of
the-diserict-wheretn-the-damy-dikev-or-reservoir—is-tocatedy
ams-the-conre—shalti—hear-and-determine——che——satter—at—-the
eardiest-—practiesi——timey-—subject——te--the—right—of -either
porty—to—eppesi-—as-—in——other-—eivit-—casest——howevery-—the
j&dgneﬂﬁ--af-4the——depertment—-aha++—eontroi4unt+¥-the—ffno%
determination—of-the-carer”

Section 5. Section 85-15-104y MCA. is amended to read:

“f5-15-104« Exemption of federal structurese. The

provisions of 85—15-$82-and-85-15-1983-shatt this chapter do

not apply to federal damsv-dtkesy and reservoirs which that

are Subject to federal-power-commission inspections under

fedaral laws DOR_TD DAMS AND RESERVOIRS LICENSED _AND _SUBJECT

TO INSPECTION BY THE FEDERAL ENERGY REGULATDORY COMMISSION.“

NEW_SECTIONs Section 6. High—-hazard dam -
determination - planse. (1) Any persen proposing to
construct any dam or reservoir shalt make application to the

department for a determination of whether the dam or
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reservoir is a high~-hazard dame The application must include
the information required by the departwment. The department
shall make the determination required by this subsection
within 60 calendar days after a complete applicetion has
been received by the departmente.

{2) The department or - its designated representative
shall determine if an—ast——is——conatroetion A DAM__ IS
HIGH-HAZARD as defined by this chapter.

NEW_SECTION. Section T« Preparation and approval of
planss (1) A person may not construct a high-hazard dam as
determined under [section 6} wi thout obtaining a
construction permit from the departmenta

{2) An application  For ‘a construction permit must be
submitted to the department and must contain:

(a) plans and speci fications for the proposed
constructions prepared by or under the direction of an
engineer experienced in dam design and constructioni and

(by other data and information-  required - by the
department.

{3) At the request of the departments the engineer
responsible for the plans and specifications shall carry out
any revisions of tha plans and specifications or provide any
additional information necessary to justify or clarify the
designa

{4) As soon as practicable after receipt of the

-b- 58 470
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application and any additional information requested by the
daparteents the department shall:

{aj) issue a construction permit or deny the
applications as Filea] or

{b) lissue a construction permit upon the termsy
conditionsy or modifications the department considers
appropriatee.

NEW SECTION. Section 8. Engineer inspection and

reportse (1) An engineer wmust be in charge of and
responsible for the construction of any high-hazard dam.

{2) The engineer in charge shall providea For
inspections at intervals necessary to insure conformity with
the permits The engineer in charge or a qualified designee
shall perform the inspections. The engineer " is responsible
for the designee’s worka

(3) The engineer in charge shall certify and repart to
the department all .information obtained frome during. or as
the result of an inspection. The department shall set the
time for reportinge

(4} The department  shall keep a3 copy of all reportse

“ NEW_SECTION. - Sectior 9. Department inspection — cost
-- operating permite. (1) If the department ' dotermines that
inspections carried out uvnder [section 8) are inadequate or
that additional inspections are necessarys the department

may inspect the construction of any high-hazard dam. IF
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after any inspection the department finds that amsendmentss
modificationss or changes are necessary tao inswre the
security and integrity of the work and structure or the
protection of property or public safetys the department may
order the owner of the high-hazard dam to revise the plans
and specificationss Mo person may proceed with or coantinue
such work until any revisions have been approved by the
departmenta

t2) The owner of the high~hazard dam shall pay the
costs of any inspections required by this sectiony including
but not limited to such work or tests as are necessary 1o
fudly provide any information or data rvequired by the
department or its appointed representative.

{3) wWhen construction is complete and if the dam
conforms tO the construction - permit as determined under
{section 8] and this sections the departement shall issue a
permit to operate the high—-hazard dame

NEW_SECTION. Section 10. Periadic inspectionse. {1}
Any high-hazard dam shall be inspected at Jeast once every 5
years or as often as considered necessary in order to insure
the continued safe operation of the works or structure.

[2} The department or {ts appointed representative
shall perform inspections required by subsection (1)« The
departwment shall retain a copy of all information obtained

as a result of such inspections.

-8- SB 470
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(3) Vhe owner shall pay the casts of inspections
required under this sections

NEW SECTION. Secticon ll. Requested inspections -
costs ~—- limitations against unsafe structures< (i) At -its
discretion or upon receipt of a written complaint alleging
that the person or property of the complainant is endangered
by the constructions maintenances or operation of any dam or
reservoirs the department may order an inspection of the dam
or reservoir wunless the datas recordss and inspection
reports on fite are adequate to determine that the complaint
is not meritoriouse

{(2) If the complainant insists uwpon an inspection
regardless of the findings by the department on the merits
of the complaints the department may make the inspection
upon requiring the compltainant to deposit with the
department money sufficient to cover the costs aof the
inspectione

{3) If the dam or reservoir is found to be defectives
the department may require the person owning the dam or
reservoir to pay the whole or any part of the expenses of
inﬁpectlon. If the department requires such payments it
shall’ present a bill of costs to the ownere The costs shall
constitute a lien wupon the damy reservoirs or other
properties of the owner and may be collected by appropriate

action in a court of competent jurisdiction.
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{4) If the dam or reserwvoir is not found to be
defective after an inspection wmade on account of a complaint
and the complaint is found by the department to have been
without merite any money deposited therefor shall be payable
to the general funda.

(5) If the inspection discloses defects in the works
thate in the judgment of the departmenty constitute an
immediate hazard ta life or propertys the department shall
order the draining of any dam or reservoir involved or the
1imftation or cessation of its wuse or the wuse of any
defective  appurtenant works until such time as the dam or
reservoir or appurtenant works have been made safe and
approved by the departaenta.

NEW_SECTIONe Section 12. Outlets — drainage. (1} All
dams Or reservoirs constructed after [{the effective date of
this act] shall contain a low-level outlet controlled by a
headgate or other control! workse The headgate or control
works shall be maintained in an operable condition at alil
times and in such manner that water impounded by or within
the dam or reservaoir may be evacuated or -aintaiﬁed- at any
water level! as may be required by the department.

{2) A1} dams oOr reservoirs canstructed prior to {the
effective date of. this act] that have no low-level outiet or
means for lowering the reservoir water lewvel in an

expeditious manner shall be drained by bDreaching at the

-10~ 58 470
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owner®*s expense when the department dJdetermines that the
breaching is nectessary to safequard life o; propertys

NEW_S£CTION. Section 13« Emergency repairs or
breachings (1} In case of an emergencys the department may
declare that repairs or breaching of a dam or reservoir are
immediately necessary to safeguard life or propertys
Necessary repairs or breaching shall be commenced
immediately by the owner or by the department at the ownaer's
expense if the owner fails to do sa. The deparctment shall be
notified immediately of any proposed emergency repairs or
breaching to be instituted by the owners

{2) After the emergency situation hbas passed and if
the owner plans to repair the dam or reservoiry the owner
shall - make all repadirs necessary to place the dam or
reservolr in safe and usable condition.

(3} All costs incurred by the department during an
emergency shall be paid by the owner on receipt of the bil)
of costs from the department. The costs shall constitute a
lien upon the damy reservoirs or other properties of the
owner and may be collected by appropriate action in 3 court

of competent jurisdictions.

NEM _SECTIONS Section 14« Lity or <county prohibited -

from reguiation. No city or county may regulates supervises
or provide for the regulation or supervision of any dams or

reservoirs in this state or the constructions ®Baintenances
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or operation thereof or limit the size of any dam or
reserwoir or the amount of water that may be stored thereine
This chapter does not prevent a city or county from adepting
ordinances regulatings supervisings or providing for the
regulation or supervision of dams and reservoirs that:

{l) are not within the state's jurisdiction; or

(2} are not subject to regulation by another public
agency or badye.

NEW_SECTION, Section 15. No limitation of liability.

Mothing in this chaptaer relieves an ownes of any dom or
reservoir of any legal duties. obligationse or liabilities
incident to ownership oOr operations including any damages
resulting from leakage or overflow of water or floods caused
by the failure or rupture of the dam or reServoir-

NEW_SECTION.  Section 16. Permit cancellatione Failure
to comply with the provisions of [sections &6 through 9 11,
or 12) shall subject the permit to cancellation at any time
during the progress of work. The department is authorized to
cancel any permit if the provisions of the above sections
have not been or are not bdeing complied withs and the
cancellation shall operate as a forfeiture of all rights
acquired under and by virtue of any permit approved by the
department.

NEW SECTION. Section 1Te Penalties. A person who

violates or refuses or neglects to comply with the

-12~ 5B 470
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provisions of this chapter or any rule or order of the
department pursuant ta this chapter jis quilty of a
misdemeanor. Each day of a continuing violation constitutes
a separate offenses

NEW_SECTION. Section 318« Deposit of penalty fees and
costss All penalty fees and costs collected uuaer this

chapter shall be deposited in the state general fund.

NEW_SECTION. Section 1%+ Entry on lande Any employee

or agent of the department authorized by the director may
enter wupon any land to carry out the purpose of this
chapter« The department or its agent shall give reasonable
notice to the !andowner af its intention to enter upon the
lande.

NEW_SECTION. Section 20 Legail assistance. when
requested by the departmenty the attorney general or the
county attorneys within their respective counties shall
perform legal services and conduct legal proceedings
necessary to <arry out the purpeses of this chapter. The
department may also employ legal! counsel to enforce this
chapter and to conduct proceedings under jte

NEW SECTIONs. Sectian 2l. Rutess The department wmay
adopt rules to implement the provisions of this chapter.

Section 22+ Codification instructions Sections 1 29
and 6 through 21 are intended to be codified as an intagral

part of Title 85s chapter 15, and the provisions of Title

-13- SB 470
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8%¢ chapter 15y apply to sections ls 2+ and & through 21.

Section 23. Severability. If a part of this act 5%
invalids a1l valid parts that are severable from the invalid
part reman in effecte If a part of this act is irralio in
one or more of its applications, the part remains in effect
in all valid applications that are severable from the
invalid spplicationss

Section 24. Repealer. Sections 85-15-103s B85-15-201
through 85-15-206+ and 85-15-301 through 85-15-304s MCAs are
repealed.

-End-

—14- SB 470
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SENATE BILi 470

Senate Agricultures Livestock And Irrigation Committee

A Statement of Intent is required for this bill because
it delegates rulemaking authority to the Q[epartaent of
Natural Resuhrces in section 21l.

It is the intent that the Department adopt rules
relating to standards for a predesign <conferences insSuring
compliance with existing environmental lawsy reviewing soil
testing relating to the design of the structures 3nd the
time frame in which plans must be approved by the
Departmenta

First adopted by the Senate Agriculturey Livestock and

Irrigation Committee on the 20th day of February 198l1.
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SENATE BILL NO. 470

INTRODUCED BY STIMATZ

A BILtL FOR AN  ACT  ENTITLED: "AN ACT TO REGULATE THE
CONSTRUCTION OF DAMS aAND RESERVOIRS; TO PROVIDE FOR
INSPECTIONS AND PENALTIES; AMENDING SECTIONS 85-15-101s
85-15-102y AND 85-15-104+ MCA; AND REPEALING SECTIONS
B5-15-103¢ 85-15-201 THROUGH 85-15-206s AND 85-15-301

THROUGH 85-15-304y MLAL™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW_SECTIONs Section l. Short titles This chapter may
be cited as the *Montana Dam Safety Act".

MEW_SECTIONs Section 2. Definitionse Unless the
context requires otherwises in this chapter the following
definitions apply:

(1) "Alterations™ or Mrepairs™ means alterations or
repairs that may directly affect the safety of a dam or
reservoir.

{2) ™Appurtenant works" means all works appurtenant to
a dam or reservoire including but not limited to spiliwayss
either in the dam or separate therefrom; the reservoir and
its rim; Jow-level outlets; and water canduits such as
tunnels, pipeliness or penstockss either through the dam or

its abutments.
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{3} "Construction® includes constructions alterations
repaire enlargementy or removal of a dam or reservoiras

(4) ™“Dam™ means any artificial barriers including
appurtenant workssy used ta impound or divert water and-that
t9—25-feet-or-more-itn-height-Ffrom-the—nataret-—bed-—of--the
stream-or-watercourser—measored-ot—-the-dewnstrean—toe-of-the
doamy---ory--—tf-—it——ti--not--seross-—a--stream--channed-—or
watercoursey-that-has-maximum-storage-eleration-of—--25--feet
or--greater--orsy WIiTH an impounding capacity of 50 acre-feet
or greater.

(5) TmDepartment® means the department of natural
resources and conservation provided for in Title 2+ chapter
15¢ part 33.

(6) "Emergency™ means any threat to life or property
caused Dby the condition of a dom or reservoir Or by present
or imminent Floods that threaten the structural integrity of
any dam or reservoira

{T) ™Engineer™ means a registered professional
engtneer Vticensed to practice in the state of Montana under
Title 37y chapter 67y part 3.

{8) ™Enlargement™ means any change in or addition to
an  existing dam  or reservoir that raises or may raise the
water storage elevation or increases the impoundment
capacity of the reservoire

(9} "High—hazard dam™ means any dam or reserfvoir the
-2- S8 470
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Failure of which would cause loss of Jife or serious damage
to homes; agricultural, industrials or commercial
facilities; pubtic wutilities; main highways or railroad
lTines; or campyroundse

{10} "Inspection™ means visual or mechanical checkss
measuress boringsey or any other methods necessary for
determination of the adequacy of construction techniquess
conformity of work with approved plans and specificationss
or the safety and operating performance of a dam or
reservoir.

(ily ™Owner® means any person who ownse <ontrolse
operatess R3iNLainss Managess Or proposes to construct a dam
or reservoire

{12} "~Person" means an individualy associatione
partnerships corporations business truste state agencys
political subdivisions utilitys municipal or guasi-municipal
corporations oOr any other entity or any authorized agenty
lesseey or trustee of any of the foregoings except the
United States or any agency thereof.

{13) “Removal" means reravingsy taking dawns ar
changing the location of any dam or reservoir.

{14) TReservoir™ means any valleyy basine couleey
ravines or other ltand area that contains 50 acre-feet or
more of impounded water.

Section 3. Section B5-15-101y MCAs is amended to read:

-3- SB 470
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"§5~-15-10l. Dams and reservoirs — how constructeds No
person must may fill or procure to be filled with water any
dam__or reservoir whiech that is not sO0 thoroughly and
substantially constructed as to safely hold any water that
may be turned therein.”

Section 4. Section B5-15-102y MCAs is amended to read:

"E5-15-102- Construction in a sSecure manner. t¥4 A
persony-associatitony-or-corporatien may not construct or
cause to be‘ constructed a damy—dikey or reservorr for the
purpose of accumul atinge storings appropriactings or
diverting any of the waters of this states except in a2
thoroughs secures and substantial manner.

t+2}-—Fhe-—-department-—-of--—naturat---resources—-——and
censervatisn——may--at--any-—time—-on--itEs-own-mettony-and-rt
shativ-upen—complratnt-on-oath-be rng-made-to--the--department
by-three-or—more-personst-resrding-or—having-property-rn-soch
Yrocation-—that-their-homes-or-property-wovtd-be-in-donger—of
destruetion-eor-damage~in-event-of-flood-ocevrring-on—sccount
of-the-breaktng—of-ony-domy-dikev-or-—reservoir-—withtn-~the
state——and-—-that-thay~have-reason-to—petieve-sotd-dony—dikey
or-reservair-ii-—in-—an--unsafe--eondition--or--thae—-rt--is
diverteng-or—is-being-fitted-—with-water—to-such-on-extent-os
to- -render-—it--—unsafey--immedirotel y-——examine-op-cause-to-be
exomined-—the— damy~~di key-—-or——reservoire-—ify——upon---the

exantinat tony——the-—department—finds—-that-the-damy-dikev-or

—f- $8 470
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reservoir-is-anssfe—or—rs-diverting-or-is-detng-Ffitled--with
water—-to——apgeh——An--exeent-83-to-render-it-ansofer-trt-shoit
ne;+f7-the-eeuﬂty’attorney—eé—the—:ﬂunty-in—nhich—~the—-dam1
dikev-—or--reserveir—-is-tocatedy-seteing-forth-itts-frndrngsy
And-the-coonty-sttorney-shati-tmmediatety-take-the-nedessary
stepa-to-abate-the-danger-snd-make—the—strocture-safer

tIy--if-either-party-rs—drasetisfied-with-the——findings
of-—the——departmenty-—it—may-appent-to-the-district-court-of
the—district-wherein-the-damy-dikey-or-reservoir-ts—tocatedy
and-the-court—shatl-near-and-deternine——the-——matter-—at--the
eartiest--praetical-—timevr--subject-—to--the-riqht-of-etther
party-co-appeal--as-—in--ether——civit--casest-——howevery--the
Judgment-—of-—the--department--shati-control-untti-the-frnat
decermination-of-the-coser™

Section 5. 3ection 85-15~104¢ MCAy is amended to read:

"g5=15-104. Exemption of federal structuress The

provisions of 85-15-18Z-and-85-15-1683-sha++ this _chapter_d

<]

not apply to federal damsy-dikesy and reservoirs which that

are subject to Ffederal-power-commtaston inspections under

federal Yaws OR_TO_DaMS_AND RESERVOIRS LICENSED AND_ _SUBJECT

TO__INSPECTION BY THE FEDERAL ENERGY REGULATORY COMMISSION.™

NEW_SECTIGNs Sectijon 6. High-hazard dam -
determination - plansa (1) Any person proposing to
construct any dam or reservoir shall make application to the

department for a determination of whether the dam or
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reservoir is a high-hazard dam. The application must include
the information required by the department. The department
shall make the determination requirted by this subsection
within 60 calendar days after 3 complete application has
been received by the department.

{2} T7The department or its designated representative

shall determine if eon-—act-—i3-——constructitan A__DAM__ IS

NEW_SECLTIOM. Section 7. Preparation and approval of
plans. (1) A person may not censtruct a high-hazara dam as
determined under [ section 6] without obtaining a
construction permit from the depart-ent-

{(2) An application for a construction permit must be
submitted to the department and must contain:

(a} plans and specifications for the proposed
constructions prepared by or under the direction of an
engineer experienced in dam design and construction; and

{b) other data and information required by the
departmente

(3) At the request of the departments the engineer
responsible for the plans and specifications shall carry cut
any revisions of the plans and specifications or provide any
additional information necessary to justify or clarify the
designe.

{(4) As soon as practicable after receipt of the

-6 58 &TO
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application and any additional information requested by the
departments the department shall:

{a) issue a construction permit or deny the
applicationy as filed; or

(b} issuwue a construction permit upon the termse
conditionss or modifications the department considers
appropriates

NEW_SECTIUN., Section 8. Engineer inspection and
reportss {1) An engineey wmust be in charge of and
responsiblte for the construction of any high-hazard dam.

(2 The engineer in charge shall provide for
inspections at intervals necessary to insure conformity with
the permits The engineer in charge ofF a quatlified designee
shall perform the inspections. The engineer s responsible
for the designee"s worka

{3} The engineer in ctharge shall certify and report to
the department all information cbtained fromy durings or as
the result of an inspection. The department shall set the
time for reportings

{4} The department shall keep a copy of all reports.

NEW _SECTIONe Sectioﬁ 9. Department inspection -- cost
-- operating permites (1) If the department determines that
inspections carried out under {section 8] are inadeguate or
that additional inspections are necessarys the department

may inspect the construction of any high-nazard dame. If
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after any inspection the department finds that amendmentse
modificationss o©or changes are necessary 0 insure the
security and integrity of the work and sStructure or the
protection of property or public safetys the department may
order the owner of the high-hazard dam to revise the plans
and specifications. No person may proceed with or continue
such work until any revisions tave been approved by the
departmenta

{2) The owner of the high-hazard dam shall pay the
costs of any inspections required by this sections including
but not limited to such work or tests as are necessary to
Fully provide any information or data required by the
department or its appointed representative.

(3) when construction is complete and if the dam
conforms to the construction permit as determined under
[section B8] and this sections the department shall issue a
permit to operate the high-hazard dame

NEW_SECTIOMe Section 10« Periodic inspections. {1}
Any high—~hazargd dam shall be inspected at least once every 5
years or as often as considered necessary in order to insure
the tontinued safe Operation of the works or structures

{2) The department or its appointed representative
shall perform inspections required by subsection (1)« The
department shall retain a copy of all information obtained

as a result of such inspectionse

- 8- SB 470
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(3 The owner shall pay the <osts of inspections
required under this sections

NEW_SECTIGNs Section lle Requested inspections -
costs ~- limitations 3gainst unsafe structures. {1} At its
discretion or upon receipt of a written complaint alleging
that the person or property of the complainant is endangered
by the constructions maintenances or operaticn of any dam or
reservoiry the department may order an inspection of the dam
or reservoir unless the datas recordss and inspection
reports on file are adequate to determine that the complaint
is not meritoriouss

{(2) If the complainant insists upon an inspection
regardiess ¢f the findings by the department on the merits
of the complaints the department may make the inspection
upon reqﬁirinq the complainant to deposit with the
department money sufficient to cover the costs of the
inspectiona

(3) 1f the dam or reservoir is found to be defectives
the department may require the person owning the dam or
reservoir to pay the whole or any part of the expenses of
inspection. If the department requires such payments it
shall present a bill of costs to the vwners The costs shall
constitute a laren upon the dams reserveiry or other
properties of the owner and may be collected by appropriate

action in a court of competent jurisdictions

-9- 586 470
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(4) I1f the dam or reservoir is not found to be
defective after an inspection made on account of a complaint
and the complaint is found by the department to have been
without merites any money deposited therefor shall be payable
to the general fundes

{5) If the inspection discloses defects in the works
thats in the judgment of the departsents constitute an
immediate hazard to life or propertys the department shall
order the draining of any das or reservoir involwved ar the
limitation or cessation of its wuse or the wuse of any
defective appurtenant works until such time 35 the dam or
reservoir or appurtenant works have been made safe and
approved by the department.

NEW_SECTIONs. Section l2. OQutlets —- drainage. (L1} all
dams Or reservoirs constructed after [the effective date of
this act] shall contain a low-level ocutlet controlled by a
headgate or other control works. The headgate or control
works shall be maintained in an operable condition at ali
times and in such wmanner that water impounded by or within
the dam or reservoir may be evacuated or maintained at any
water level! as may be required by the department.

{(2) AIl dams or reservoirs constructed prior to [ the
effective date of this act] that have no low-level outlet or
means for lowering the reservoir water tevel in an

expeditious manner shall be drained by breaching at the

~10- 58 470
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awner's expense when the department determines that the
breaching is necessary to safeguard life or propertye.

NEW_SECTIONs Section l3. Emergency repairs or
breachings (1} In case of an emergencys the department wmay
declare that repairs or breaching of a gam or reservoir are
immediately necessary to safeguard life ar propertye
Necessary repairs or breaching shall be commenced
immediately by the owner or by the department at the owner’®s
expense if the owner fails to do sos. The department shall be
notified immediately of any proposed emergency repairs or
breaching to de instituted by the ownera

(2) After the emergency situation has passed and if
the owner plans to repair the dam or reservoiry the owner
shall make all repairs necessary to place the dam or
reservoir in safe and usable condition.

(3) Al} costs incurred by the department during an
emergency shall be paid by the owner on receipt of the bil}
of costs From the departments The costs shall constitute a
lien upon the dam, reservoirs or other properties of the
owner ana may be collected by appropriate action in a court
of c&mpetent jurisdiétion.

NEW_SECTION. Section l4. City or <county prohibited
from regulatione No city or county hay requlates supervise
or provide for the regulation or supervision of any dams or

reservoirs in this state or the constructions maintenances
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or operation thereof or limit  the size of any dam or
reservoir or the amount of water that may be stored thereine.
This chapter does not prevent @ city Oor county from adopting
ordinances regulatings SupervisSings or providing for the
regulation or supervision of dams and reservoirs that:

(1) are not within the state®s jurisdiction; or

{2) are not subject to regulation by another public
agency or bodye.

NEW_SECTIONa Section 15« No limitatipan of Jliahility.
Nothing in this chapter relieves an owner of any dam or
reservoir of any legal dutiess obligationss or Tiabilities
incident to aownership or operations including any damages
resulting from leakage or overflow of water or floods caused
by tne failure orf rupture of the dam Or reservair.

NEW _SECTIONs Section lés Permit cancellations Failure
to comply with the provisions of [sections & through 9y 1ll»
or 12] shall -subject the permit to cancellation at any time
during the progress of worke Fhe department is authorized to
cancel any permit if the provisions of the above sections
have not been or are not being complied withy and the
cancellation shall operate as a forfeiture of all rights
acquired under and by virtue of any permit approved Hy the
department.

NEW_SECTION. Section 17« Penalties. & person who

violates or refuses or neglects to comply with the
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provisions of this chapter or any vrule or order of the
department pursuant to this chapter is guilty of a
misdemeanor. Each day of a continuing viclation constitutes
a separate offenses

NEW_SECY¥ION. Section 18« Deposit of penalty fees and
costse All penalty fees and costs collected under this
chapter shall be deposited in the state general fund.

NEW_SECTION. Section 19. Entry on land. Any employee
or agent of the department authorized by the director may
enter upon any land to carry out the purpose of this
chapter+ The department or its agent shall give reasonable
notice to the landawner of its intention to enter upon the
land.

NEW _SECTIONe Section 20. Legal assistancee. when
requested by the departmenty the attorney general or the
county attorneys within their respective counties shall
perform legal services and conduct legal proceedings
necessary ta carry out the purposes of this chapters The
department may also employ legal counsel to enforce this
chapter and to conduct proceedings under ite

NEW_SECTION. Section 2is Rules. The department may
adopt rules to implement the provisions of this chapters

Section 22. CLodification instruction. Sections 11+ 2»

and & through 21 are intended to be codified as an integral

part of Title 85y chapter 15, and the provisions of Title

~13- SB 470

N

- o N W

10

S8 0470703

85, chapter 15y apply to sections 1y 29 and 6 through 21.

Section 23. Severability. If a part of  this act is
invalids a1l valtid parts that are severable from the invalid
part rsemain in effect. If a3 part of this act is invalid in
ong or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse

Section 24. Repealer. Sections 865-15-103, 85-15-201
through B85-15-206s and 85-15-301 through 85-15-30%4y MCAy are
repealed.

-End~
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