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A BILL FOR AN ACT ENTITLED: •AN ACT TO REGULATE THE 

CONSTRUCTION OF DAMS AND RESERVOIRS; TO PROVIDE FOR 

INSPECTIONS AND PENALTIES; AMENDING SECTIONS 85-15-10lt 

85-15-102t AND 85-15-10~, NCA; AND REPEALING SECTIONS 

85-15-103, 85-15-201 THROUGH 85-15-206t AND 85-15-301 

THROUGH 85-15-30~, MCAo• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW sEtTtgN. Section 1. Short title. This chapter may 

be cited as the •Montana Dam Safety Act•. 

NEW SECTION. Section Za Definitions. Unless the 

context requires othe~wlse. in this chapter the following 

definitions apply: 

(1) •Alterations• or •repairs• means alterations or 

repairs that •ay directly affect the safety of a dam or 

reservoir. 

(2) •Appurtenant works• •eans all works appurtenant to 

a dam or reservoir, Including but not li•ited to spillways, 

either In the dam or separate therefrom; the reservoir and 

its rim; low-level outlets; and water conduits such as 

tunnels. pipelines. o~ penstocks, either through the dam or 

its abutRients. 
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(3J •construction• includes construction• ~lteration, 

repair, enlargement, or removal of a dam or reservoir. 

(4) •oamR means any artificial barrier, including 

appurtenant works~ used to impound or divert water and that 

is Z5 feet or more in height from the natural bed of the 

stream or watercourse, measured at the downstream toe of the 

dam, or. if it is not across a stream channel or 

watercourse, that has maximu~ storage elevation of 25 feet 

or greater or an impounding capacity of 50 acre-feet or 

greater. 

(5) "Department• means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33· 

(6) •Emergency" means any threat to life or property 

caused by the condition of a dam or reservoir or by present 

or imminent floods that threaten the structural integrity of 

any dam or reservai~. 

(1) •Engi neer• means a registered professional 

engineer licensed to practice in the state of Montana under 

Title 37~ chapter 67t part 3. 

(8) "Enlargement" means any change in or addition to 

an existing dam or reservoir that raises or may raise the 

Mater storage ~levation or increases the Impoundment 

capacity of the reservoir. 

(9) •High-hazard dam" means any dam or reservoir the 
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failure of which would cause loss of 1 ife or .serious damage 

to homes; agricultural-. Industrial-. or commercial 

facilities; public utilitleSi 

lines; or campgrounds. 

main highways or ra 11 road 

{10) •tnsp@ction• means visual or mechanical checks, 

measures. bor1ngs, or any other methods necessary for 

determination cf the adequacy of construction techniques, 

conformity of work With approved plans and 

or the safety and operating performance 

reservoir. 

specifications, 

of a dam or 

(11) •owner• means any person who owns, controls, 

operates, maintains, manages, or proposes to construct a dam 

or reservoir. 

(12) .. Person• means an individual, association, 

partnership• corporation, business trusty state agency, 

political subdivision, utility, municipal or quasi-municipal 

corporation, or any other entity or any authorized agenty 

lesseey or trustee of any of the foregoing• except the 

United States or any agency thereof. 

(13) •Removal• means relloving" taking down• or 

chan~ifl-9 the 10C41ti on of-- any, dam or reserve I r. 

(14) •Reservoir" mea-ns any valley., basin, coulee, 

ravine., or other land area that contains 50 acre-feet or 

more of impounded water. 

Section 3. Section 85-15-101., MCA., is a11ended to read: 

-3-
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"65-15-101. Dams and reservoirs -- how constructed. No 

person •u$~ mQ¥ fill or procure to be filled Nith water any 

d~-D£ reservoir wh~eh 1bat is not so thoroughly and 

substantially constructed as to safely hold any wat@r that 

may be turned therein•" 

Section 4• Section 65-15-lOZt HCAt is amended to read: 

"85-15-102. Construction in a secure manner. t~t A 

persony-e~~oe+A~+eny-or-eorpere~+on may not construct or 

cause to be constructed a damy-~+key or reservoir for the 

purpose of accumulating• storing, appropriating. or 

diverting any o~ the waters of this statey except in a 

thorough, secure, and substantial manner. 

f~t--~~e---deper~me~~---o~---ne~u~e+---reseH~ee~----end 

eonserve~~en--•ey--e~--eny--~+me--an--+~s-own-Mo~+eAy-end-+~ 

~eJ+y-apon-eemp~Tn~-cn-oe~~-BeTn§-maee-~--~he--de~r~•~nt 

by-~hree-er-mere-pe~Ofts-~Td+ft~-e~-~e.+n~-preper~y-+n-saeft 

Toee~•on--~e~-~he+r-heaes-or-preperty-wo~~d-he-+n-den~er-e~ 

de~~~t+on-or-~emege-+n-even~~-f+ood-eee~rr+n,-en-oeeeHn~ 

o¥-~he-breok+ng-ef-eny-daay-d+he.-~--r~e~we+r--w•~h+n--~he 

s~~e--ene--~~~hey-he•e-~eeseft~be+~we-se~e-dem.-d+k~ 

or-~~~~o+~-+s--+ft--en--vn•e~e--eond~on--&~--~h~--+~--~~ 

d+Ye~~+n~-er-+s-be+n~++~-•+~-we~e~-sHeh-~-eM~en~-es 

to--~eneer--+t--un~~y--+.aee~e+y-~fte-&r-eease-~-&e 

e•~~d-~he--~e.y--d+ke.--er-~.erwe+~w--f~y---~pen---~~e 

exom+ft~fty--the--eepe~tment--~+ftds--thet-the-dftmy-d+key-or 
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~e~erwe+r-+s-an~e~e-or-+~-d+w~rt+n~-er-+~-he~ft~-f+~~e~--w+~ 

Wft~er--~o--sueh--en--e~~ent-e~-~-~en~er-+~-Hft~ftfey-f~-she++ 

no~+fy-~he-ee~n~y-e~~orney-of-~he-eoan~y-+n-~+e~--~~e--~emy 

d+key--cr--reserwo+r-T~-~eee~e~y-~~~+n~-~or~h-+~s-~fftdTng~y 

en~-~he-eoun~y-et~erney-~he~~-+•me~+etefy-~eke-~~e-neees~ery 

st~p~-to-ebe~e-the-denge~ene-~eke-~fte-s~~et~re-se~ew 

f3t--~#-e+ther-perty-+~-d+~~et+sf+ed-w+th-th~--f+nd+n~s 

e~--the--de~ertmenty--+~-mey-e~~ee+-~o-the-d+strfet-eourt-of 

the-d+str+et-wherefft-~he-eemy-~fkey-o~-reserwo+r-+s-+~etedy 

ftftd-t~e-eeart-she~+-h~er-e"d-~e~~~m+~e--~~~--me~~e•--et--the 

ear++e~--preet+ee+--~+eey--$~hj~e~--~e--~he-r+gh~-o~-eTther 

perty-to-eppee~--8~--+n--et"e~--e+¥+~--ce~e~~--hewey~~y--~~e 

jud9ment--of--~"e--e~~er~men~--~~e++-ee"~~e+-~nt++-~he-~+ne+ 

determ+net+en-of-~"e-eese~" 

Section 5. Section 85-15-104• MCA 9 is amended to read: 

•s5-15-104. Exemption of federal structures. The 

provisions of 85-~5-~8~-e"d-85-~5-~9~-~he~~ tbi~~L-da 

not apply to federal damsy-d+kesy and reservoirs wh+eh ~ 

are subject to federe+-~ewer-eemm+~~+en inspections under 

federal laws.• 

HEH~lOH& Section 6. High-hazard dam 

determination -- plans. (1) Any person proposing to 

construct any dam or reservoir shall make application to the 

department for a determination of whether the dam or 

reservoir is a high-hazard dam. The application must include 
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the information required by the department. The department 

shall make the determination required by this subsection 

within QO calendar days after a complete application has 

been received by the department. 

(2) The department or its designated representative 

shall determine if an act is construction as defined by this 

chapter. 

~SEt~Hs Section 7• Preparation and approval of 

plans. (1) A person may not construct a high-hazard dam as 

deter11ined under [section 6] without obtaining a 

construction permit from the department• 

(2) An application for a construction permit must be 

submitted to the department and must contain: 

(aJ plans and specifications 

construction, prepared by or under 

for the 

the direction 

proposed 

of an 

e~gineer experienced in dam design and construction; and 

(b) other data and information required by the 

department. 

(3) At the request of the departmenty the engineer 

responsible for the plans and specifications shall carry out 

any revisions of the plans and specifications or provide any 

additional information necessary to justify or clarify the 

design. 

(4) As soon as practicable after receipt of the 

application and any additional information requested by the 

-6- SB 1./-70 
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(a) issue a construction 

application, as filed; or 

(b) Issue a construction 

conditions, or modifications the 

appropr.i ate. 

permit or 

permit upon 

department 

LC 2154/01 

deny the 

the terms, 

considers 

~»-Sf~ Section s. Engineer inspection 

charge of 

and 

and reports. (1) An engineer must be in 

responsible for the construction of any high-hazard dam• 

(2) The engineer in charge shall provide for 

inspections at intervals necessary to insure conformity with 

the permit• The engineer in charge or a qualified designee 

shall perform the inspections. The engineer Is responsible 

for the designee•s work. 

(3) The engineer in charge shall certify and report to 

the department all inforeation obtained from, during• or as 

the result of an inspection. The department shall set the 

time for reporting. 

(4) The department shall keep a copy of all reports. 

NEW StCTION. Section 9. Department inspection -- cost 

operating pe.rmit. (l) I.f the department determines that 

inspections carried out under [section 8] are inadequate or 

that additional Inspections are necessary, the department 

may inspect the construction of any high-hazard dam. If 

after any inspection the department finds that amendments, 
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modifications, or changes are necessary to insure the 

security and integrity of the work and structure or the 

protection of property or public safety, the department may 

order the owner of the high-hazard dam to revise the plans 

and specifications. No person may proceed ~ith or continue 

such work until any revisions have been approved by the 

department. 

(2) The owner of the high-hazard dam shall pay the 

costs of any inspections required by this section. including 

but not limited to such work or tests as are necessary to 

fully provide any information or data required by the 

department or its appointed representative. 

(3) When construction is complete and if the dam 

conforms to the construction permit as determined under 

(section 8] and this se~tion~ the department shall Issue a 

permit to operate the high-hazard dam. 

~EW SECTION. Section 10. Periodic inspections. (1) 

Any hig·h-hazard dam shall be inspected at least once every 5 

years or as often as considered necessary in order to insure 

the continued safe operation of the works or structure. 

f2) The department or Its appointed representative 

shall perform inspections required by subs@ction (1)• The 

depart•ent shall retain a copy of all information obtained 

as a result of such Inspections. 

(3) The owner shall pay the costs of inspections 

-a-
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inspections 

costs-- limitations against unsafe structures. (1) At its 

discretion or upon receipt of a written complaint alleging 

that the person or property of the complainant is endangered 

by the construction, ~aintenance, or operation of any dam or 

reservoir, the department may order an inspection of the dam 

or reservoir unless the datap records, and inspection 

reports on file are adequate to determine that the coiDplaint 

is not meritorious. 

(2) If the complainant insists upon an inspection 

regardless of the findings by the deoartment on the merits 

of the complaint, the departm2nt may make the inspection 

upon requiring the complainant to ceoosit with the 

.:Jepartment money sufficient to cover -t.he costs of the 

inspection. 

(3) If the dam or reservoir is found to be defective, 

the department may require the person owning the dam or 

res~rvoir to pay the whole or any part of the €Xpenses of 

inspection. If the department requires such payment, it 

shall present a bill of costs to the owner. The costs shall 

constitute a lien upon the dam, reservoir, or oth~r 

properties of the owner and may be collected by appropriate 

action in a court of competent jurisdiction. 

(4) If the dam or reservoir is not found to b€ 
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defective after an inspection made on account of a complaint 

and the complaint is found by the department to have been 

without merit, any money deposited therefor shall be payable 

to the general fund. 

(5) If the Inspection discloses defects in the works 

that, in the judgment of the department. constitute an 

immediate hazard to life or property, the department shall 

order the draining of any dam or reservoir involved or the 

limitation or cessation of its use or the use of any 

defective appurtenant works until such time as the dam or 

reservoir or appurtenant works have been made safe and 

approved by the department. 

Hfti-SfkilO~ Section 12. Outlets-- drainage. (1) All 

dams or reservoirs constructed after [the effective date of 

this act] shall contain a low-level outlet controlled by ~ 

h~adgate or other control works. The headgate or control 

works shall be maintained in an oper~ble condition at all 

times and in such manner that water impounded by or within 

the dilm or reservoir may be evacuated or maintained at any 

water level as may be required by the depart~ent. 

(2) A11 dams or reservoirs constructed prior to [the 

effective date cf this act] that have no low-level outlet or 

means for lowering the reservoir water level in an 

expeditious manner shall be drained by breaching at the 

owner's expense when the department determines that the 

-10- 58 if 7t.J 
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breaching is necessary to safeguard life or property. 

~S£tiiO~ Section 13. Emergency repairs or 

breaching. (1) In case of an emergency~ the department may 

declare that repairs or breaching of a dam or reservoir are 

immediately necessary to safeguard life or property. 

Necessary repairs or breaching shall be commenced 

immediately by the owner or by the department at the owner•s 

expense if the owner fails to do so. The department shall be 

notified immediately of any proposed emergency repairs or 

breaching to be instituted by the owner• 

(2) After the emergency situation has passed and if 

the owner 

shall make 

plans 

all 

to repair the dam o~ reservoir, the owner 

repairs necessary to place the dam or 

reservoir In safe and usable condition. 

(3} All costs incurred by the department during an 

emergency Shall be paid by the owner on receipt of the bill 

of costs from the department. The costs shall constitute a 

lien upon the dam, reservoir, or other properties of the 

owner and may be collected by appropriate action in a court 

of competent jurisdiction. 

, \ I!IEH SECII.QN.- S_ectlon 14• City or county prohibited 

from regulation. No city or county may regulate, supervise, 

or provid·e for the regulation or supervision of any dams or 

reservoirs in this state or the construction, maintenance, 

or operation thereof or limit the size of any dam or 
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reservoir or the amount Of water that may be stored therein. 

This chapter does not prevent a city or county from adopting 

ordinances regulating, supervising, or providing Yor the 

regulation or supervision of dams and reservoirs that: 

(1) are not within the state•s jurisdiction; or 

{2) are not subject to regulation by another public 

agency or body. 

~kllDtia Section 15. No limitation of liability. 

Nothing in this chapter relieves an owner of any dam or 

reservoir of any legal duties 9 obligations 9 or liabiliti~s 

incident to ownership or operation, including any damages 

resulting fro~ leakage or overflow of water or floods caused 

by the failure or rupture of the dam or reservoir. 

HfW SEtiiPUa Section 16. Permit cancellation. Failure 

to comply with the provisions of [sections 6 through 9, 11, 

or 12] shall subject the permit to cancellation at any time 

during the progress of work. The department is authorized to 

cancel any permit if the provisions of the above sections 

have not been or are not being complied with, and the 

cancellation shall operate as a forfeiture of all rights 

acquired under and by virtue of any per~it approved by th~ 

department. 

!lEW SECTION. Section 17. Penalties. A person 

with 

who 

the violates or refuses 

provisions of this 

or neglects 

chapter or 

-12-
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department pursuant to this chapter is guilty of a 

misdemeanor. Each day of a continuing violation constitutes 

a separate offense. 

~~tilUHA Section 18• Deposit of penalty fees and 

costs. All penalty fees and costs collected under this 

chapter shall be deposited in the state general fund. 

~~SECIJQN. Section 19• Entry on land. Any employee 

or agent of the department authorized by the director may 

enter upon any land to carry out the purpose of this 

chapter. The department or its agent shall give reasonable 

11 notice to the landowner of its intention to enter upon the 

12 land. 

13 tiEW SFCTIQb• Section 20. legal assistance. When 

14 requested by the department, the attorney general or the 

15 county attorneys within their r~spective counties shall 

15 perform legal services and conduct legal proceedings 

17 necessary to carry out the purposes of this chapter. The 

lB department may also employ legal counsel to enforce this 

19 chapter and to conduct proceedings under it. 

20 Hfti-~~- Section 21. ~ules. The department may 

21 adopt rules to implement the provisions of this chapter. 

22 Section 22. Codification instruction. Sections lt 2y 

23 and 6 through 21 are intended to be codified as an integral 

24 part of Title 85, chapter 15, and the provisions of Title 

25 as, chapter 15t apply to sections 1• 2, and 6 through 21. 
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section 23• Severability. If a part of this act is 

invalid• all valid parts that are severable from the invalid 

part remain in effect. If a part cf this act is invalid in 

one or more of its applications, the part re•ains in effect 

In all valid applications that are severable from th~ 

invalid applications. 

Section 24• Repea1er. Sections 85-15-103, 85-15-201 

through 85-15-206, and 85-15-301 through 85-15-304• MCA, are 

repealed. 

-End-
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STATEMENT OF INTENT 

SENATE IHH 410 

S8 470 

3 Senat.e Agricu-l-ture• lives-tock And Irrigation C.o..nittee 

4 

5 A StateMent of Intent is requi. red for this b.i 11 because 

6 it delegates rulemaking authority to the Department of 

1 Natural Resources in sectio-n Zl. 

8 It is the intent that the Depart~~ent adopt rules 

9 relating to standards for a predesi9n conference• insuring 

10 c.ompl iance w-ith existing enviromnental laws, reviewing soil 

11 testi.nq r.elat.ing to t.he design of the s.tr~ucture •. and the 

12 time fraiAE! in which plans must be approved by the 

13 Department. 

14 First adopted by the Senate Agriculture, Livestock and 

15 Irrigation Co~•ittee on the lOth day of february 1981. 
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SENATE Bill NO. 470 

INTRODUCED BY STIMATZ 

A BILl FOR AN ACT ENTITLED; "AN ACT TO REGULATE THE 

CONS TRUC T1 ON OF DAMS AND RESERVOIRS; TO PRQVIDE FOR 

INSPECTIONS AND PENALTIES; AMENDING SECTIONS 85-15-101o 

85-15-lOZo AND 85-15-10'oo IICA; AND REPEALING SEC.TIONS 

85-15-103, 85-15-201 THROUGH 85-15-206o AND 85-15-301 

THROUGH 85-15-~• MCA.• 

BE IT ENAtrED BY THE lEGISlATURE Of THE STATE OF MONTANA: 

NEW SECTIO~ Section 1. Sho~t title. This chapter •ay 

be cited as the "Montana OaM Safety Act•. 

NEW SECTto~~ Sec~ion 2. Oefini~ions. Unless the 

context requi re·s- otherwi s·e· in this chapter the foil owing 

definitions apply: 

(l) "Alterations" or "repairs• means alterations or 

repairs t.hat. may directly affect the safety of a ddm or 

re~ervoi r. 

(Z) "Appurtenant works" ~ans a11 works appurtenant to 

a da.n or res-ervoir, including but not limited to spillways. 

either tn the da~ or separate therefrom; the reservoir and 

1ts rrim; low-level outlets; and water conduits such as 

tunnels• pipelines9 or penstocks• either through the dam or 

its abut ~Rent-:.. 

SB Olt<l0/02 

(3) •const.ructton" includes construct.ioil .. alteration, 

l repair• enlargement, or re•oval of a dam o~ rese~voir• 

3 (4) •oam• Rleans any a~tificial bar~ie·r. including 

4 appurtenant works. u~ed to impound or divert water -~nd that 

5 is Z5 feet or •ore in height from t.he natural bed of the 

6 stream or watercourse• •easured at the dovnstream toe of thP 

7 dalh oro if it is not across a streaa channel or 

8 watercourse. that has ll'laximum storage elevation -of Z5 feet 

9 or greater or an illJ)ounding capacity of SO act"e-feet or 

10 greater. 

ll [S) "Department" Means the departwent of natural 

ll resources and conservation provided for in Title z. chapter 

l3 1~. part 33. 

14 {6t •emergency" means- any threat to life Of'" propert·y 

15 caus_ed by the· condition of a da-m -or rese-rvoir ·or by present 

16 or iiRmin-ent floods that threaten the structural integrity of 

17 any dam or reservoir• 

18 C7) "Engineer" ~neans a registered profession a 1 

19 engineer licensed to ~ractice in the state of Montana under 

20 Title 37. chapter 67, part 3. 

21 (8) •En1ar"~Jement.•• means any change in or addition to 

22 an existing dam or reservoir that raises or may raise the 

23 water storage elevatjon or increases the i mpound.ent 

24 capacity of the reservoir. 

25 (9) "High-ha~ard da•" means any dam or re~rvoir the 

-2- SB lt70 
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failure of which would cau5e loss of life or serious daMage 

to homes; agricu1tura1. 

facilities~ public utilities; 

Jines; or caMpgrounds. 

industrial., or CCHrHnercial 

main highways or railroad 

.{10~ •I-n-spection• means visual or rwechanica' -checks. 

•easures, borings• or any other ~thods necessary for 

deterMination of ~he adequacy of construction ~echniques. 

conforMity of work with approved plans and specifications, 

or the safety and oper-at.·ing per for..-ance of a da1n Of" 

reservoir. 

( ll) •owner" means an.,- person who oNns, cont.rol S• 

operates. maintains• manages, or proposes to construe~ a dam 

or reservoir. 

( 12) •Person• means an individual. associ dt ion• 

partners.hipt corporation. business trust.., state agency., 

po1itica) subdivision, utility• .unicipal or quasi-municipal 

cor-poration,. or any other entit.y or any .authorized agent .. 

l ess.ee .. or trustee of aAy. of t.he fore9olng. except the 

United State~ o~ any agency thereof• 

(13) •Re•ovat• Means removing, taking down• or 

chan9ing the ~a~on of aDY do. or reservoir. 

( 14) 0 Reservo·ir" .aans a-ny valley,. bas-in, coulee., 

ravine., or other land area that contains 50 acre-feet or 

•ore of impounded water. 

Section 3. Section 85-15-101, MCA• is a~aencted to read: 
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"85-15-101• Dams and reservoirs -- how constructed. No 

person-~~~ fill or procure to be filled with water any 

~-2£ reservoir w~eh that is not so thoroughly and 

substantiaJl.y constr-ucted as to safely hold any water thdt 

may be turned therein.• 

Section 4. Section 85-15-lOZ, HCA., is amended to read: 

•s5-lS-lOZ. Construction 10 a secure ~anner. t•t A 

persony-es~ee+e~+en~-er-e~ore~~ may not construct or 

cause to be constructed a da~~-d+ke~ or reservoir for the 

purpo-ae or accutlulating• s.t.Of'lf19• appropriatingy or 

diverting any of the waters of this state, except in a 

thorough., ~ecure, and substantial ~~tanner. 

t~t--+he---deper~~---~---fte~~+---reseere~----eftd 

e8ftseTwe~+on--.ey--e~--any-~~+-e--~--+~~-ewn-.e~tOftY-aftd-~~ 

""'-·H•-"P""_"_I'+ftflt:-o.,-<Hrth-ltrifwj---t:o-----.lepePt:-ftt 

e,- 'th'f'ee-er--.ore-'p•rson-,-..es'"'+n-g-or --he'riftog-'p'Ptt1!t~ri-n-~treh 

- .. t:ton--t:hft-t:tlrif'-."e•~-or-pr-1"t:y-w-+d-lte-+rt-d_.,,.-.,w 

des~rdet+en-o~de~~~-e~eftt-e~•eee-eee~rTng-on-aec~ 

ef-othe-bredki-ng-o~eny-~~-e+keT-ar--reser~-~~--the 

~~~e--aftd--tha~~-fteTe-rees~t&-he++e~se~d-ea.T-dikey 

er-res.er•rip-H-,..,.--ert--ttft."S-e<fe--ee,_.,..,_+'erl-~o..--1:1'Ntt:--t~--~ 

~~e~~g~~-e-*~~f~~~~-wt~h-weter-~~en-e.tene-as 

to--fl'etUfeP>---+~--ttPHefe-r--+--"*eftfy--e"eMtlte-af"...;e:ettSe-~e-tte 

exa•+~--.h~-d~~ke.--•~-~~er¥Ot~--+~·---~--~ 

~KeMinet:t~--t:he--depertMeftt:--~+~--t:het:-the-daey-d+k"~ 
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~ese~vofr-+s-~n~e~e-oP-fs-~+ve~~+~-or-+s-be~~-f~•ed--wfth 

wete~--~o--s~eh--en--ex~e~-a~~o-render-t~-u~e~~-T~-~h~+ 

ftet-t-fy-1:he-eotm1:y-·e-t'torner·of-the-cotm'ty-tn-wt'ti'd't--the--da.,. 

d+key--~--#e~r·~~~-~ee~~-1e*~fn~-~o~~~+~~-~tndtftg~~ 

et'td-t .. e-ee~ftt:y-ft-~rn.ey-she-+•-+trnaetH-ah.f.y-1!:a«e-~fte-neees-s-ery 

s+e'P'5-te-et;e~e-~e-de~r-eM-~~telte--tfte-~r~M!'-~.fe .. 

t3t--+~-e+~h~-~~~y-fs-~s~fsfted-•~h-tfte--~t"d*"~ 

e+--~~--depe~~~~--~~-Mey-ep~~--to-tfte-d~~t~tet-e&ur~-e4 

~he-dfs~rte~-wherefft-~e-do~.-~t~ey-or-re~rw~r-+~-+ocei:~ 

3ftd-tfte-eeur1:-$ha~-~eer-8ft6-de~er~fte--~fte--wet~--~--~fte 

~..J+e11~--preettefl---·-t*••·--~ttbjeet--to--t:he-r1-~ht-ef-e+'ther 

pert-y-t-o-eppee+--~---i'ft--M,._e-r--e...,..i+--e~~~-t\"OWe.e1"T--'t"M 

jttd1Jtlleft1:--ef--1:he--deper't.en't--tot\e-4-.f.-e-on"t-ro-+-.m-h+-ttt~f-i-fta-l 

dete~~net+oft-G~~fte-~e~e.• 

Section- 5. Section 85-15-104., MCA. is a•nded to read: 

•85·-15-104. Exemption of federal st-ructures. The 

provisIons of 3§--t.§--M-i-and-6-§-·i:5-i:-83-stta++ this. cttapte r do 

not apply to f~~eral damsy-d~ke~~ and reservoirs whTeh 1b2! 

are subject to fiedere+-l'owe'f'-~-ton i nspec ti ons under 

federal laws ~-!Q_QAMS_AND RESERVO!RS_!ICENSED_AND SUBJECT 

TD __ !NSfs~!!Q!L~LIHE F£Qs~~L ENERG_LRE§J&ATORY (OHM! SS ION." 

NE~-~~TJON. Section 6. High-haz~rd dam 

determination -- plans. (1) Any person proposing to 

construct. any dam or reservoir shall make application to the 

depdrtment for a determination of whether the dam or 
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reservoir js a high-hazard dam. The appJic~tion must include 

the info~mation required by the depart•ent. T~e department 

shall make the det2rmination required by this ~ubsection 

within 60 calendar days after a complete app--1 i"cation has 

been received by the depart•ent. 

(2) The department or its designated representative 

sha 11 deterlfti ne if en--ee-"t:---i-s--eon~t.1"t:te-'t+dn !_~~-ll 

HIG~HAZ!RO as defined by this chapter. 

NEW Sff!!Q~ Section 1. Preparation -and approY1311 of 

plans. (1) A person ~Y not construct a high-nazard da~ as 

determined under [section 6) without obtaining a 

construction permit fro• the depart•ent. 

(2) An application for a construction per~it must be 

submitted to the depdrtment and MUst cOntain: 

(a) plans and specifications for the proposed 

construction, prepared by or under the direction of ~n 

en9ineer experienced in dam de~ign and construction; and 

(b) other data and iftformation required by the 

department. 

(3) At the reques~ of the department., the engineer 

responsible for the plans and specifications shall carry out 

any re~isions of the plans and specifications or provide any 

additional information necessary to justify or clarify the 

design. 

(4) As soon as practicable after receipt of the 
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app li'Cation and ·any adc:ti tiona1 ·j nfor11at ion requested by 

departeent. the depart~nt shall: 

(aJ issue a con&·t.ruction permit o• deny 

appli-cation. as fileo; or 

the 

the 

(b) issue 

conditions. or 

appropriate. 

a construction 

modifications 

pe~•lt upon the terms, 

the depart~nt considers 

NeW SECTION. Section So 

repor~s. (lJ An engineer 

Eng-ineer 

DtUSt be 

inspectiOR 

in charqe of 

and 

and 

respon~ible for the construction of any high-hazard da•• 

(2) The engineer in charge shall provide for 

inspections at. intervals necessary to insure conforMity with 

the permit• The engineer in charge or a qualified designee 

shall perform the inspections. The engineer is responsible 

for the desig-nee's work. 

(3) The engineer in charge shall certify anct report to 

the departlftetlt all oinforllllation obtained fro•• du-ring. or as 

the resul·t of an inspection. The department shal I set the 

t i111e for report·ing. 

("tl The depart.wte-nt. ShBl J keep a copy of ~• I reports. 

";~. NEW~fTlON. · SectiDn' 9. Oepart~Ent inspection - cost 

operating permit• (lJ If the departMent deter•ines that 

inspections ca~ried out under [section 8) are inadequate or 

that additional Inspections ·are ne.cessary, t.he depart..ent 

may inspect the construction of any high-hazard da•• lf 
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after any inspection the department finds that aaend~nts. 

modifications• or changes are necessary to insure the 

security and integrity of the work and structure or the 

protection of property or public safety• the ~epdrtment may 

order the owner of the high-hazard dam to revise the plans 

and specifications. No person •ay proceed with or continue 

~uch work until any revisiOn$ have been approved b1 the 

d·epar tiMtnt. 

(2) ~he owner of the high-hazard «a. s~ll pay the 

costs of any inspection~ requiFed by this 5ection, including 

but not limited to such work. or tests as are necessary to 

fully provide any infor•at.ion or data requi·red by the 

departmen~ or its appointed representative. 

~3) When construction is COMplete and if the daa 

conforms to the construction perMit as deter•ined under 

(section 8) and this section. the depart~Aent shall issue a 

per•it to operate the high-hazard dam. 

NEWJ.fi..!!QN~ Section to. Periodic inspection•• ~1) 

Any high-hazard d•m $hall be inspected at least once every 5 

years or a& Gften as considered necessarr in or-der to insure 

the con-tinued safe operation of the works or structure. 

(l) The dep•rt•ent o~ i~s appointed rep~e&enta~ive 

shall perfor• inspections required by subsection (lJ• The 

depar-t~nen·t. shall retain a copr of a11 inf·oraation obt.ained 

as a result of such inSpect.ions. 
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{3) fhe owner shall pay the costs of inspections 

required under thts section. 

NEW SECTIO~. Section 11. Requested inspect-ions 

costs limitations against unsafe structures. (l) .tt -its 

discretion or upon receipt of a written complaint alleg'-in.g 

that the per5on or property of the comptainant is endanqered 

by the cons~ruction. Maintenance, or operation of any dam o~ 

reservoir• the depart~nt may order an inspection of the dam 

or reservoir unless the data. records, and inspection 

reports on file are adequate to determine that the complaint 

is not meritorious. 

(2) lf the COfAplainant ins1sts upon an inspection 

~egardless of the findings by the depart.ent on the aerits 

of the complaint. the departaent may make the inspection 

upon requiring the complainant to deposit with the 

depart..ent money sufficient to cover the cost-s of the 

tnspectlon. 

(l) If the dam or reservoir is found to be defective, 

the depart111ent may require the person owni-ng the dam cw 

reservoar to pay the whole or any part of the expenses of 

inspection. If the departaent requires such payment• it 

shall· present. a bi-ll of c.o-sts. to the owner. The-costs -shall 

a 1 ien upon the dam., reservoir, or other constitute 

properties of the owner and may be collected by appropriate 

action in a court of co~petent jurisdiction. 
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(4) Jf the dam or reservoir is not found to be 

defective dfter an inspection ~ade on account of a complaint 

and the complaint is found by the department to have been 

without merit. any ~noney deposited therefor ·shalt be payable 

to the gene~al fund. 

(5) If the inspection discloses defects in the works 

that• in the judg•ent of the department, constitute an 

immediate hazard to life or property. the d~part~nt shall 

order the draining of any dam or reservoir involved or the 

limitation or cessation of its use or the use of any 

defective appurtenant works- unti 1 such time as the dam or 

reserYoir or appurtenant works- have been tn.Jde safe and 

approved by the department. 

NEW SECTIO~~ Section 12• Outlets-- d~ainage. (1) All 

dams or reservoirs constructed after [the effeC~ive date of 

thi~ ac~] shall contain a low-level outlet controlled by a 

headgate or other control works. The headgate or control 

works shall be maintained in an operable condition at all 

times and in such manner that water impounded -by or within 

the dall or reservoir may be evacuated or •ain'tained at any 

water level as may be requi~ed by the depart~nt. 

( 2) All da•s or reservoirs const.ructed prior to [ t.he 

effect.ive ddte of- thi-s act} th.:Jit he~ve no tow-level outlet or 

means for loNe~lng ~he rese~voir ~ater level in an 

expeditiou$ mdnner shall be drained by breaching at the 
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owner•s expense when the department determines that the 

breaching is- necessat"y to safe-guard J i-fe or property. 

NfW~!..!2~ Section 13. EMergency repairs or 

breaching. (1) In case of an eaergency, the department •ay 

declare th~t repairs or breaching of a daa or raservoi~ are 

iaMediately necessary to safegudrd life or property. 

Necessaf' y repairs or breaching shall be com~~enced 

im~~ediat.eJ y by the owner o,. by the depart~~ent at t.he owner.•s 

expense if the owner fail$ to do so. The depart•en~ ~hall be 

notified illr'ftediat·e1y of any proposed ecnergency repairs or­

breaching to be ins~ttuted bJ the owner• 

(2) Aft.er the e111ergency s-ituat.ion has pas:sed and if 

the owner plans to repair the da• or reservoir• the owner 

shall 111ake all repairs necessary to pl•ce the dam or 

reservoir ln safe and usable condition. 

(3) All costs incuE"red by the departttent during an 

erwerqency sha-11 be paid by the owner on receipt of the bi 11 

of costs fr011 the depart•ent. The costs shall constitute a 

lien upon the dam, reservoir, or other propertie$ of the 

owner and -.y be collected by apP-ropriate action in a cour~ 

of cOMpetent ju~isdi~tion. 

flEW SECTION• Section 14• City or county prohibited 

froM regulation. No city or county •ay regulate• supervise. 

or provide for the regulation or supervision of any da.s or 

reservoirs in this state or the construction• •aintenance, 
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or operation thereof or liajt the size of any daM or 

reseryoar or the amount of water that may be stored therein. 

This chapter does not prevent a ci·ty or county from adopting 

ordinances reguldting• supervising, or providing for the 

reguJ•tion or supervision of da.s and reservoi~s that: 

(1) are not ~ithin the state•s juTisdiction; or 

(2) are no~ subject to regulation by another pub)ic 

agency or body. 

"EW SE'tTJON. Section 15. No 1 i•i tat ion of l iabi I ity. 

Nothing in this chapter relieves an owner of any dam or 

reservoir of any legal dut.i.es. obU·qationst or liabilit:ie'S 

incident to ONnership or operation. including any dam~es 

re$Ulting fro• lea~age or overflow of ~ater or floods caused 

by the failure or rupture of the da• or reservoir• 

NEW SECTlO~~ Sect-ion 16. Per•it' cancellation. Failur-e 

to co•pl 'I with t.he pr-ovisions of (sections 6 through 9, 11, 

or 12] shall subject the perMit to cancellation at any time 

during the progress of work. The depart~~ent i·s authorized to 

cancel any perait if the provisions of the above sec~ions 

have not been or are not being ca.pljed with• and tb@ 

cancellation shall operate as a forfeiture of all rights 

acquired under and by virtue of any per•it approved bv the 

depart·.ent. 

NEW~!...!!!h Sectjon ll• Penalties. 

violates or refuses or neglects to 

-12-

A person 

COIIply "'ith 

who 

the 

~B 470 



2 

3 

... 
5 

6 

1 

8 

9 

10 

11 

12 

SB O"t70F01 

provisions of this chapter or any rule or o-rder of the 

depdrt~nent pursuant to this chapter is guilty of a 

•isdemeanor. Each day of a continuing violation constitutes 

a separate offense • 

NE~ SEt!ION. Section 18· Deposit of penalty fees and 

costs. All penalty fees and costs collected under this 

chapter shall be depo-sited in the state general fund. 

NEW SECTION. Section 19. Entry on land• Any employee 

or agent of the department authorized by the director •ay 

enter upon any land to carry out the purpose of this 

chapter. The department or its agent shall give reasonable 

notice to the landowner of its intention to enter upon the 

13 I and. 

14 NE~ SEC!IO!!!. Section zo. legal ass i stan.ce. When 

15 requested by the department, the atto~ney general or the 

16 county atto~neys within their re~pective counties shall 

17 perfo-r• legal se-rvices and conduct legal proceedings 

18 necessary to carry out the purposes of this chapter. The 

19 department may also employ legal counsel to enforce this 

20 chapter and to conduct proceedings under it. 

21 !!~J:t_~EC!!Q~..! Section 21. Rules. The dep~rtment ~nav 

22 adopt rules to implement the provisions of this chapter. 

23 Section 22. COdification instruction. Sections 1 9 2, 

24 an~ 6 through 21 are intended to be codified as an integral 

25 part of Title 85t chapter 15, and the pro'w'isions of Title 
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as, chapter 15, apply to sections 1, 2• and 6 through zt. 

Section Zl. Seyerabi.Jity. If a part of this act ts 

inval id• all valid parts that are severable fro·• the invalid 

part rem--a:an In effect. If a part. of this act is. i.nya)ld in 

one or •ore of its applications, ~he pa~t remains an effect 

in all valid applications that. are severable from the 

invalid applications. 

Section 24. Repealer. Sections 85-l5-103• 85-15-201 

through 85-15-206• and 85-15-301 through 85-15-304• MCA• d<e 

repealed. 

-End-
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41th Legislature SB 410 

STATEMENT OF INTENT 

l SENATE BILL 470 

3 Senate Agriculturey Livestock And lrrigation Co.mittee 

4 

5 A State .. nt of Intent iS required for this bill because 

b it delegates ~ulemakinq authority to the Department of 

1 Natural Resources in section 21. 

8 It IS the intent that the Depart.ent adopt rules 

q relating to standards for a predesign conference, insuring 

10 comptiance with existing environaental Jaws, reviewing soil 

11 testing relating to the design of the structure• and the 

12 time frame in which plans must be approved by the 

13 Oepart.ent. 

14 First adopted by the Senate Agriculture, Livestock and 

15 Irrigation Co~mittee on the lOth day of February 1981. 
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SENATE BILL NOo 470 

INTRODUCED BY ST!HATZ 

A BILL FOR AN ACT ENTITLED: 

CONSTRUCTION OF DAMS AND 

JNSPECTJONS AND PENALTIES; 

•AN ACT TO REGUlATE THf 

RESERVOIRS; TO PRO\IlOE FOR 

AMENDING SECTIONS 85-15-,101. 

85-15-102, AND 85-15-104, HCA; AND REPEALING SECTIONS 

85-15-103 0 85-15-201 THROUGH 85-15-206, AND 65-15-301 

THROUGH 85-15-304~ MtA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~EW~EC!IO~~ Section 1. Short title. This chapter •ay 

be ctted as the "Montana Dam Safety Act•. 

NE~-~g~TIO~ Section 2. Definitions. 

contewt requires otherwise. in this chapter 

definitions apply: 

Unless the 

the following 

(1) •Alte~ations• or •repairs• means alterations or 

repairs that tnay directly affect the safety of a dam or 

reservoir. 

1 Z) "Appurtenant works" 111eans all works appurtenant to 

a dam or reservoir• includinq but not limited to spillways. 

either in the dam or separate therefrom; the reservoir and 

it~ r1m; low-level outlet~; and 11111ater conduits s.uch as 

tunnels. pipelines. or penstocks. either through the dam or 

its abutments. 
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C3) RConstruction• includes cons~ruction. alteration• 

repairt enlargement, or re~oval of a dam or reservoir. 

(4) •oam" •eans any artificial barrie~• including 

appu~tenant works• used to i~pound or divert water ond-~h~ 

~~~S-fee~-~-me~e-in-fte~~h~-~re.-the--"e~urel--bed--e+--~he 

$~~eem-er-w~~~eeur~ey-Mes~~~ed-ee-~he-de•ft§~~a•-~ee-ef-~ft@ 

d~---ery---~--*t--+~--"o~--~ere~5--a--~t~a.--eftennef--or 

w~e~ee~r~e~-~he~-hes-•ex•~~-~~~~-e+ewe~Ton-of--~§--+~ 

er--~ree~er--~~~!~ an impounding capacity of 50 acre-feet 

or greater. 

( 5) -Department" means the departMent of natural 

resources and conservataon provided for in Title z. chapter 

15• part 33. 

(b) "Emergency• means any threat to life or property 

caused by the condition of a dam or reservoir or by present 

or imminent floods that threaten the structural integrity of 

any dam or reservoir. 

(7) "Engineer" ~neans a registered professional 

engineer licensed to practice in the state of Montana under 

Title 37. chapter 01. part 3. 

(8) •Enlargement" means any change in or addition to 

an existing dam or ~eservoir that raises or may raise the 

water storage elevation or increases 

capacity of the reservoir• 

the i1Rpoundment 

(9) "High-hazard dam• Means any dam or reservoir the 
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failure of which would cause loss of life or serious dd•age 

to hoaes; agricultural., 

faci J i ties; pub I ic uti 1 i"ties; 

lines; or campgrounds. 

industrial. or commercial 

lnaln highways or- rai 1 road 

{lOt "Inspection" means visual or mechdnlcal checks• 

~easures, borings~ or any other Methods nec~ssary for 

determination of the adequacy of construction techniques, 

conformity of work with approved plans and specifications. 

or the safety and operating performance of a dam or 

reservoir. 

(11, "Owner• means any person who owns, controls. 

operates9 Maintains • .anages, or proposes to construct a dam 

or reservoir. 

( 12) "Per son• means an individual • as soc iat ion. 

partnershiP• co~poration. business trust• state agency. 

political subdivisJon9 utility. municipal or quasi-municipal 

corporation. or any other entity or any authorizeo ogent• 

lessee. or trustee of any of the foregoing, except the 

United States or any agency thereof. 

(13) •Removal" means reAIOving., taking down., or 

changing the location of any dam or reservoir. 

(1~) "Reservoir" means any vaJ1ey 9 basin9 coulee, 

ravine., or other land area that contdins 50 acre-feet or 

aore of impounded water. 

Section 3. Section 85-15-101, HCA• is amended to read: 
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"85-15-101. Oa.s and reservoirs -- ho~ constructed. No 

person-~~ ~~ fill or procure to be filled with water any 

dam __ q~ reservoir wh+eft that is not so thoroughly and 

substantially constructed as to safely hold any water that 

may be turned therein." 

Section 4. Section 85-15-102, HCA. is amended to read: 

''85-15-102. Construction in a secure manner. f+1 A 

person~-es~ee+a~~eftT-~-eor~ora~feft may not construct or 

cause to be constructed a dam~-d~k~ or res~rvoir for the 

purpose of gccumulating, s~oring. appropriating. or 

diverting any of the waters of this state• e•cept in a 

thorough. secure, and substantial manner. 

tii-~he---d~r~~---o~---n~~~a+---r~oarce~----e~~ 

eon~ervft~fen-~ey--et--efty--~~--on--f~~-own-•o~~on~-end-~t 

she~~y-~~en-~~+a•n~-eft-ea~~-8~~-•e&e~e--~he--Gepert~ 

by-tftree-er-~e-~er~ons-~esfdfng-er-hevfng-p~per~y-~n-sDeh 

+oe~~•on--~ha~-~ftefr-home,-er-~~er~r-wa.+d-h@-~ft-Sft~er-e+ 

d~~rue~te~-~-dame~-tft-~en~-o~~+ood-oee~rr~n~-oft-aee~ 

~the-~reak*~e~-~y-d~-d+keT-er--re,er.e+r-~~~n--~ 

~~~e--end--~ha~-~hey-ftave-reesoft-~e-De~+e¥e-~&td-dem.-S+k~ 

er-re,erY&?r-~--*"--en--an~•~-ee~t•en--~--~hat--*~--•s 

~+•~~~Tn~-e~-~-heT~g-+T~+ed-w+~ft-we~er-to-~en-e•ten~-~ 

~e--reft8e~--~--~•~--+-Me6Te~y--•~~ne-er-e~~~-to-&e 

e~~ned--tfte--d~--dT~~--er--~~er•oir.--~FT---upen--~fte 

e~-+"e~~T-~~e--deper~.eft~--4*~--~he~-the-48-.-dik~y-~ 
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~e1eryotr-t•-un•efe-or-t,-dtyer~+~-e~-+~-8@i~~-~~~~ed--w+~~ 

-~~r--~e--~~h--~--eK~e~-e~-~o-rende~-+~-~~5e~e.-t~-she~+ 

~~+fy-~fte-ceunty-ettorner-of-t~e-eetiftt~-+n-whtch--the--dem, 

d+~e~--er--reser•etr-t~-~&eeteey-•e~ti"~~er~~-t~s-fTndtn~'T 

~~e-~he-e8~n~y-e~~erney-~he++-tmMedTete+y-t8ke-~~e-neee~~ery 

~~~~-~e-~h~~e-the-denger-end-aeke-the-~tr~etu~e-sefe• 

~~t--lf-e+ther-perty-T,-d*,set+~~ed-w+~h-ehe--~+n~~"~ 

e~--the--de~erefteftt~--+t-may-e~~ee+-to-tfte-dfstrtet-eeur~-~ 

tfte-dt§~r+et-where+n-t~e-de•y-dTk@T-~-re~e~.e~r-+~-+eeet~ 

aftd-the-eeurt~he++-n~r-and-dete~ne--the--~tter--at--tfte 

eer~te~t--preet+e~--~+•e·--~~Bj~--to--the-r~~h~-e+-e~~he~ 

~~~~-~e-appea+--a~--+n--e~her--e+vT•--e~~e~~--~ewe~e~--~ 

jttd~m~~--e4--~~e--eepe~~~ft~--~~+-eo"~~o+-~"~~+-the-~~a+ 

S~erM+fta~feft-&~-t~e-ee~er• 

Section 5. Section 85-15-l04t MtA. is amended to read: 

"85-15-104. Exemption of federal structures. The 

provisions of 85-~~-~e~-aftd-85-T5-~8~-,he~+ !bi~n221~L-QQ 

not apply to ~~! dams.-d+he~~ and reservoirs whfeh ~at 

are subject to fed@~e~-pewer-~i~'ton inspections under 

federal la~s QS_TO D~MS_ANO_~RVO!~~-blCs~~fQ-~--~~~JE~I 

lQ__!~~EC!!Q~~!_!~s-~~OER~!_!~ERG!_!S§ULATORY_~Q~~~2!~·" 

~§~-~~~TIO~~ Section 6. High-hdz~rd dam 

deten:nination plans. (11 Any person proposing to 

construct any dam or reservoir shall make application to the 

department for a determination of whether the da~ or 
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reservoir ~s a high-hazard daM. The application MUst include 

the infor~ation required by the departaent. The depart.ent 

shall make the determination required by this subsection 

within 60 calendar days after a complete application has 

been received by the depart~ent. 

(lJ The department or its designated representative 

shall determine if sn--set--~--eon~~rtie~+e~ ~-~--!~ 

~IGH=~~~~RD as defined by this chapter. 

~~~ECTlO~: Section 7. Preparation and approval of 

plans. (l) A person may not construct a hiqh-hazard dam as 

determined under [section 6) without obtaining .. 
construction permit from the depart•ent. 

(2) An application for a construction perMit ~ust be 

submitted to the department and must contain: 

(a) plans and specifications. for the proposed 

construction, prepared by or under the direction of an 

engineer e~perienced in dam design and construction; and 

(b) other data and infor~ation required 

depart~nt. 

by the 

(3) At the ~equest of the depa~tment• the engineer 

responsible for the plans and specifications shall carry out 

any revisions of the plans and specifications or p~ovide any 

additional information necessary to justify or clarify the 

design. 

14) As soon as practicable after receipt of the 
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application and any additional infor~ation requested by the 

depa~t~ent. the departMent shalf: 

(a) issue a construction periRit or deny the 

application. as filed; or 

(bt issue a construc-tion permit. upon the terBIS• 

cond i t.i ons., or modifications the department considers 

appropriate. 

~!~~§~TION. Section 8. Engineer ins-pection and 

reports. Ill An engineer must be in charge of and 

responsible for the construction of any high-hazard dam. 

(Z) rhe engineer in charge shal I provide for 

inspections a~ intervals necessary to insure conformity with 

the permit. The engineer in charge or a qualified designee 

shall perform the inspections. The engineer is responsible 

for the designee•s ~ork. 

(3) The enginee~ in charge shall certify and report to 

the depa~tment all inform~tion obta1ned from, during, or as 

the result. of an in§pection. The depart111ent shall set the 

time for repo~ting. 

(~) The departMent shall keep a copy of all reports. 

~~~-SE~!~~~ Section 9. Department inspection -- cost 

operating permit. (1) If the departMent deter•ines that 

inspections carried out unde~ [section 8) are inadequate or 

that additional inspections are necessary, the depart.ent 

may inspect the construction of any high-hazard ddM• If 
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after any inspection the department finds that amendments• 

modifications, or changes are necessary to insura the 

security and inte9rity of the work and structure or the 

protection of property or public safety. the depart•ent may 

order the owner of the high-hazard dam to revise the plans 

and specifications. ~o person •ay proceed ~ith or continue 

such work until any revisions have been approved by the 

depart~~nent.. 

(Z) The owner of the high-hazard dd• 5haJ1 pay the 

costs of any inspections required by this section. including 

bu-t not 1 imi ted to such ~ork or tests as are necessa.-y to 

fulty provide any infor•ation o.- data required by the 

department or its appointed representative. 

(3) When construction is coaplete and if the dam 

conforms to the construction permit as determined under 

{section 6) and this section. the department shall assue 

permit to operate the high-hazard daM. 

N~-~g£TION. Section 10. Periodic inspections. 

.. 

Ill 

Any high-hazard da~ sha11 be inspected at least once every 5 

years or as often as considered necessary an order to insure 

the continued safe operation of the works or structure. 

(2) The department or its appointed representdtive 

shall perform inspections required by subsection (1)• The 

department shall retain a copy of all information obtained 

as a result of such inspections. 
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( 3) The ownef" shall pay the costs of inspect ions 

required under this section. 

~~~~ECTJO~~ Section 11. Requested inspections 

costs -- liMitations against unsafe structures. (1) At its 

discretion or upon receipt of a •ritten complaint alleging 

that the person or property of the ca.plainant js endangered 

by the construction. maintenance9 or operation of any dam or 

reservoir• the depart.ent •ay order an inspection of the dam 

or reservoir unless the data, records, and inspection 

f"eports on file are adequate to deterMine that the complaint 

is not ~eritorious. 

(2) lf the complainant insi-sts upon an inspection 

regardless of the findings by the department on the merits 

of the complaint• the department may ma~e the inspection 

upon requiring 

department money 

inspect ion. 

the complainant to 

sufficient to cover 

deposit wi. th 

the costs of 

the 

the 

(3) If the dam or ...-eservoir is found to be defective, 

the department may require the person owning the ddm or 

reservoir to pay the whole or any part of the expenses of 

inspection. If the departllu~nt requares such payment. it 

shall present a bi 11 of costs to the owner. The costs sha11 

constitute a laen upon the dam. reservoir, or other 

properties of the owner and may be collected by appropriate 

action in a court of competent jurtsdiction. 
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(4) If the da• or reservoir is not found to be 

defective after an inspection .ade on account of a co•p1aint 

and the complaint is found by the department to have been 

without merit. any money deposited therefor shall be payable 

to the general fund. 

(5) If the inspection discloses defects in the works 

that. in the judq•ent of the depart~nt• constitute an 

i.mediate hazard to life or property• the depart~nt shall 

o...-der the draininq of any da• or reservoir involved or the 

limitation or cessation of its use or the use of any 

defective appurtenant works until such ti•e as the dam or 

reservoi...- or appurtenant works have been .ade safe and 

approved by the department. 

NE~-~ECTIO~ Section 12. Outlet• -- drainage. (11 All 

dams or reservoirs constructed after (the effective ddte of 

this act) shall contain a low-level outlet controlled by a 

headgat~ or other cont~ol works. The headgdte or control 

works shall be maintained in an operable condition at all 

times and in such manner that water impounded by or within 

the dam or reservoir may be evacuated or maintained at any 

water level as may be required by the department. 

(2) All ddms or reservoirs constructed prior to [the 

effective date of this act] that have no low-level outle~ or 

means for lowe,-ing the reservoir water level in an 

expeditious mdnner shall be drained by breachinq at the 
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owner's expense when the department determines that the 

bre~ching Is necessary to safeguard life or property. 

NE~ SECTIO~~ Section 13. E~rgency repairs or 

breaching. (1) In case of an emerqency. the department •ay 

declare that repairs or breaching of a dam or reservo1r are 

immedia~ely necessary to saf@guard life or property. 

Necessary repairs or breaching shall be commenced 

immediatety by the owner or by the department at the owner's 

expense if the owner fails to do so. The department shall be 

notified immediately of any proposed emergency repairs or 

breaching to be institu~ed by the owner. 

(Z) After the emergency s1tuation has passed and if 

the owner plans to repair the daa or reservoir. the owner 

shall make all repairs necessary to place the da~ or 

reservoir in safe and usable condition. 

(3) All costs incurred by the depart•ent durin9 an 

eMergency shall be paid by the owner on receipt of the bill 

of costs from the department. The costs shdll constitute a 

lien upon the dam, reservoir, or other properties of the 

owner and may be collected by appropriate action in a court 

of competent jurisdiction. 

~EW~!!Q~ Section 14· City or county prohibited 

fro~ regulation. No city or county may regulate~ supervise. 

or provide for the regulation or supervi~ion of any dams or 

reservoirs in this state or the construction. maintenance, 
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or operation thereof or limit the size of any da• or 

reservoir or the amount of water that may be stored therein. 

This chapter d~es not prevent a city o~ county from adopting 

ordinances regulattn~• supervising. or providing for the 

regulation or supervision of daMs and reservoirs that: 

(l) are not within the state•s jurisdiction; or 

(l) dre not subject to regulation by dnother public 

aqency or body. 

.!i§_~~EC!IO~.! Section 15· No linu.tatipn of J iabi I ity .. 

Nothing in this chapter relieves an owner of any dam or 

reservoir of any legal duties. obli.g~t&ons• or liabilities 

incident to ownership or operation. including any damage::. 

resulting from leakage or overflow of water or flood~ CdUSed 

by tne failure or rupture of the ddm or res~rvoir• 

~EW_jECTIO~~ Section 16• Permit cancellation. Failure 

to co~ply with the pro~isions of [se,tlons 6 through q• 11• 

or 12] shaH -.subject the perllit to cancel1ataon at any tine 

durin9 the prog~ess of work. The department is authorized to 

cancel any perMit if the provi~ions of the above sections 

have not been or are not being complied wi~h~ and the 

cancellation shall operate as d forfeiture of aJl rights 

acquired under and by virtue of any permit approved 6y the 

depdrt~tent• 

NEW~~~TIO~~ Section 17. Penal~ies. 

violates or refuses or neglects to 
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provisions of this chapter or any rule or order of ~he 

department pursuant to this chapter is gui lt.y of a 

misdemeanor. Each day of a continuing violation constitutes 

a separate offense. 

NEW_SEC!IO~~ Section 18. Deposit of penalty fees and 

costs. All penalty fees and costs collected unde,.. this 

chapter shall be deposited in the state 9eneral fund. 

NEW_~~f!!Qh• Section 19. Entry on land. Any e•ployee 

or agent of the department authorized by the director may 

enter upon any land to carry out the purpose of this 

chapter• The department or its agent shall give reasonable 

12 notice to the landowner of its intention to enter upon the 

13 land. 

14 

15 

16 

17 

~~W SEC.I.!Q~~ 

requested by the 

county attorneys 

perform legal 

Section 20. 

department, 

within their 

services and 

Legal ass i ~tance. When 

the attorney general or the 

respective counties shall 

conduct legal proceedings 

18 necessa~y to carry out the purposes of this chapter. The 

1q department may also employ legal counsel to enforce this 

20 chapter and to conduct proceedings under it. 

2L ~~!!~E~TIO~.!. Section 21· Rules. The department mdy 

ll adopt rules to implement the provisions of this chapter• 

23 Section 22. C.odification instruction. Sections l• z, 

24 and 6 through 21 are intended to be codified as an integral 

25 part of Title 85, chapter 15, and the provisions of Title 

-13- SB 470 

2 

3 

" 
5 

6 

7 

8 

9 

10 

SB O't70/03 

as, chapter 15• apply to sections 1, 2t and 6 through 21. 

Section 23. Severability. If a part of this act is 

invalid, all valid parts that are severable from the invalid 

part remain in effect. ff a part of thi~ act i~ invalid In 

one or more of its applications. the part remains in effect 

in all valid applications tha~ are severdble fro• the 

invalid applications. 

Section 24. Repealer. Sections 85-15-103 7 85-15-201 

through 65-15-206• and 85-15-301 through 65-15-304 9 MCA, are 

repealed. 

-End-
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