
Senate Bill 430 

In The Senate 

February 11, 1981 

February 13, 1981 

February 16, 1981 

April 2 3 , 1 9 81 

Introduced and referred 
to Committee on State 
Administration. 

Fiscal note requested. 

Referred to Committee 
on Natural Resources. 

Fiscal note returned. 

Died in Committee. 



47th Legislature u: 2230/01 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1~ 

16 

17 

13 

19 

20 

21 

22 

23 

24 

25 

NO. !L:!CJ 
INTRODUCED SY ----------

A 8ILl FOR AN ACT ENTITLED: nAN ACT TO TRANSFER FR("t~ THt 

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TC THf_ 

J':?A.'<.TMENT ::JF .~.~Tl!RAL RESOUR.CCS AND CO,'JSt:RVt.T!C-N THe 

R[GULATDRY FUNCTIONS RELATING TO AIR AND WATER QUALITY; 

PUdLIC WATE~ SUPPLY; SANITATION IN SU~OIVISIONS; ~AJGR 

FACiliTY SITING; ~INE OVERBURDEN, HASlEt ANO TAILINGS 

DISPOSAL; AND OTHER MISCELLANEO~S ~~MCTIC~S; T0 T~ANSFER 

FROM THE ~OA!l.D CF HEALTH AND ENVIRONMeNTAL SCHNC<OS Tu THE 

DEPA~TMENT OF NATURAL RESOURCES AND CO,SERVATION THo 

FUNCTIONS OF SETTING AIR A!W io!ATtR <.tL'ALITY STAND~ROSt 

CLASSIFYING WATERCOURSES, "'AJOP FACILITY ~ITI!'I;;, AND HEARING 

APPeALS FROI'\ DECISIONS OF THE DEPART>it'NT; TL GENERALLY 

~EVIS~ THE LAWS TO CONFORM TO THE TPA~SFEP; RfPfALING 

SECTION 75-5-502, MCA•ft 

3E IT ENACTED BY THE LEGISLATURE OF TH• STATE OF ~ONTA~A: 

~_sft~ Section 1. 3oard of healtn and 

env i ronn1ental sciences functions traf!sferr~d to 

deoartment of natural resources and conservation. (1) Tha 

followin9 functions of the board of health and envir-.)nmental 

sciences are transferred to the department of n~turzl 

resources and conservation: 
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(a) those functions specified in Title 7s, chapt2r 2• 

relating to air qual ityt including classifyinq air 

conta~inant sources, setting emission levels. granting 

permits for construction and variances• aoproving local air 

pcllution control programs 9 and conductinq enforcement 

hearings; 

(b) those functions specified in Title 75, chapter 5, 

relating to water quality, including ~dopting 

classifications and standards for state wat~rs; grantin9• 

modifying, or denying discharge permits; setting standards 

of performance; conducting enforcem~nt hearings; and settinq 

local charges for sewage systems; 

(c) those functions specified in Title 75, ch~pter 6, 

relating to public water supplies, including stdndards for 

contaminant levels, licensing laboratories, and ccnstruction 

of public water systems; 

(d) those functions specified in Title 75, chapter 20, 

relating to major facility siting, including emission and 

discharge permits; and 

(e) thos~ functions specified in Title 76, chapter 4• 

~art l• relating to state regulation of subdivisions, 

includinQ conductino hearings on decisions related to water 

supply and sewaqe disposal. 

(2) Unless inconsistent with this act, any reference 

in th€ sections listed in subsdction ll): 

I N T R 0 D U C E D B I L L 
-2- s 8 Jf~L' 
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(a) to •board of health and environmental sciences• or 

"board of health• or •board• meaninq "board of health and 

environmental sciences• is changed to •department of nQtural 

resources and conservation• or "department• m€aninq 

"department of n~tural resources and conservation•; and 

(b) to •chairman• is changed to "direct~r·· 

(3) The code commissioner shall confer~ internal 

references and gram~ar, incluoinq redundancies, to Lhe 

changes made by this section. 

~~~ Section 2. Department of health and 

environmental sciences functions transferred to the 

department of natural resources and conservation. (1) The 

followinq functions of the department of health and 

environmental sciences are transferred to the depor~ment of 

natural resources and conservation: 

(a) those functions specified in Title J7r chapt·~r 42., 

relating to wat~r treatment plant operators; 

(b) those functions specified in Title 7S~ chapter 2, 

relating to air quality• including issuance of permits and 

enforcement and administration of 9 and study and testinq 

necessary to implem~nt, air quality laws., rules, and orders; 

(c) those functions specified i~ Title 7~, chapter 5., 

relating to water QUality, including issuance of ?ermits and 

enforcem~nt and administration of, and study, monitoring, 

and testing necessary to implement, wat~r quality laws, 
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rules., and orders; 

(d) those functions specified in Titl~ 75~ chapter 6, 

relating to public water supplies, including distribution, 

treatment, and investigative and adotinistrativ£- assistance 

to 1 oc.a 1 governments; 

(e) those functions specified in Title 75, chapter 20, 

relating to major facility siting, including emission and 

discharge permits; and 

· (f) those functions specified in 76-3-505 and Ti~le 

76, chapter 4., part 1, relating to state regulation of 

subdivisions, 

enforcement. 

including sanitary standards, feest and 

(2) Unless inconsistent with this actt any reference 

in the sections listed in subsection (1) to the •department 

of health and environw.ental sciences• or "department• or 

"director" (of health and en vi romnental sciences) is chanyed 

to the "department of natural resources and conserv~tion" or 

"department• (of natural resources and conservation)• The 

code commissioner shall conform internal references and 

grammar, including redundancies., to these changes. 

bfh-SECIIQN. Section 3. Transfer of board and 

advisory councils. (1) The board of water and wastewater 

operators., the air pollution control advisory councilt and 

the water pollution control advisory council, created in 

Title 2, chapter 15y part 21• are reallocated fro. the 

-4-
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department of health and environmental sciences to the 

department of natural resources and conservation. 

(2) Sections 2-15-2105 through 2-15-2107 shall be 

renumbered to be integral parts of Title z, chapter 15• part 

33. 

(3) The code commissioner shall chanqe internal 

references to both section numbers and naffleS accordingly. 

Section 4. Section 2-15-2103, MCA, is amended t~ read: 

"2-15-2103. Division of environmP-nt3l sciences 

functions. Ther~ is a division of environmental sciences 

within the departR",ent. The department shall assig~ all 

functions performed by the (lepartmEnt r~:l at i n.q to etr 

po~+~~+on---e~~~e+T---w~~e~--pe++~~~e"--eo"t~e+T radiation 

controlt pesticides control, environmental SJnitatipn, solid 

waste disposal, industri~l hyqiene~ and related areas to the 

division.n 

Section 5. Section 2-15-2105, MCAy is amended to read: 

"2-15-2105. Board of water and wastewater· operators. 

(1) There is a board of water and wastewat~r operators. 

(2) The board consists of seven members. Except as 

provided in subs€ction (Z)(e) of this section. the member~ 

shall be appointed by the governor. The members are: 

or 

(a) two members 

wat~r treatment 

who are e111pl oyed watP.r supply system 

plant operators hold'inq valid 

certificates. One of these members shall hold a certificate 
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by examination of the highest class issueo by the department 

o~--hee~~h--And--en•+ronme~e+---~e~enee~. There is no 

restriction on the classification of th~ certificate held by 

the other operator. 

(b) two members Mho are employed wastewater treatment 

plant operators holding valid certificates. One of th!':!S(' 

members shall hold a certificate by ~xa~ination of the 

highest class issued by the department oof--h~ef-~h--ftnd 

@nw+ren~nen'tfli---s-e-i-ef"te~"5• There is no ro:,~st ric t ion on th .. , 

classification of the certificatE h~10 oy 

operator. 

the ct:-.·~ r 

(c) 011e niemh~r servins on the f~culty of 2 univ~rsity 

or college whose ~ajor fi2ld is r2l2ted to water supply 

syst~ms., wastswat~r treatment, che!!'.ical or c iv i 1 

engi~e2ringt chen1istry, or bacteriology; 

(d) one member who is a represcntativt? of a 

municipality required to employ a certified operator and who 

holds a position of either city mc.nag~r, city engineer-. 

dire~tor of public works. 

equivalent; 

works il1303ger, or their 

(e) 'the-~emT~+~~~~te~-o+-~~e-e+Y+~foR-oof-~ft•-i-~en~eft~~~ 

~e+ene~~--ef--t~e--dep8~tment--e~--~ee~"--eAft-e"Y+rcnmente+ 

~e+e~ee~-or a qualified member 0f ~+s-ste~r-e~~e+n~ee-by-~he 

edm+"+~t~ete~ ~~~L~Dt~-~aff. 

(3) Members~ except the ex officio voting member froffi 

-b- SB l.}f;o 
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the department o+-hee+~h-end-enY+~eftm~nte+-se~enee~, shall 

serve for a term of 6 years. 

(4) The board is allocated to the department tor 

administrative purposes only as prescribed in 2-15-121·" 

Section 6· Section 2-15-2107y MCA, is amended to read: 

"2-15-2107. Water pollution control advisory council. 

(1) There is a water pollution control advisory council. 

(2) The council consists of eleven members. The 

members are: 

{a) the director of fisht wildlife, and parks; 

(b) the edm+n+strete~-of-the-wet~r-re~e~ree~-d+Yt3+e" 

e~-the-depertment--o~--ne~~re+--re~e~re~~--end--~oft~er~et+cn 

<Uaaw:_JlL-.Ulll--illllolJU::UillJIL_af___b.e-'lti!L_an;l_enYl.r:a!lllli!.ll!..al 

~~· 
(c) the director of agriculture; 

(d) eight members appointed ay the governor as 

follows: 

(i) a representative of industry concerned with the 

disposal of inorganic waste; 

(ii] a r~presentative of industry concerned with the 

disposal of organic waste; 

(iii) a livestock feeder; 

(iv) a representative of municipal government; 

(V) a representative of an organization concerned with 

fishing for sport; 
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(vi) a representative from labor; 

(vii) a supervisor of a soil and wat~r cons~rvation 

district; 

(viii) a representative of an organization concerned 

with ~ater recreation. 

(3) The appointed council Members serve 

pleosure of the governor. 

(4) Subsections (5) through (B) or 2-15-122 

the'council and members.• 

at the 

apply to 

Section 7. Section 15-6-135 9 MCA• is amended to read: 

"15-6-135. Class five property -- description 

taxable percentage. (1) Class five property incluaes: 

{a) all property used and owned by cooperQtive rural 

electrical and cooperative rural telephone associdtions 

orqanized under the laws of Montana• except property owned 

oy cooperative crganizations described in subsection (l)(C) 

of 15-6-137; 

(b) air and water pollution control equipment as 

defined in this section; 

(c) truck campers. motor homes• and camping and travel 

trailers, includinq fifth-wheel trailers• owned by and 

actually used priw.arily by a person 60 years of age or older 

who: 

(iJ is retired from full employment; and 

(ii) whose total income from all sources is not more 

-a-
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than $7,000 for a single person or $8,000 for a ~arried 

couple; 

(d) new industrial property as defined in this 

section; 

(e) any personal or real property us9d primarily in 

the production of gasohol during construction and for the 

first 3 years of its operation. 

(2) (a) aAir and water pollution equipment" ~eans 

facilities, machinery, or equipment used to reduce or 

control watEr or atmospheric pollution or contdminotion ~y 

removing, reducing, altering, disposinqt or storing 

pollutants, contaminants, wastes, or hedt. The depart~~nt of 

"e~~~h-e~d--eny+r&"~~"~e~--~eieftee~ ~~~--~~UL~~-~a 

kQD..i.!U:Jta.ti.Qo shall determine If sucn u,:i-lization. is being 

made. 

(b) ~he--depertment£~---~~erm+n~t+en---fes---~e---e+~ 

po+t~~+en--e~~+~men~~-.ay-~e-eppeeted-to-the-beer~-ef-hee~th 

end-~w+~enmen~e~-se+enees-ana An¥ person liabl£ _ _!gc__t~ 

lm--I!L2!l!i!LU deterlllD~....tb.IL~ct.DilUl:t-W>L.:t<Lili:...a.iL-JJc 

lt.a~-R.Ql.lll:tlim_egu j pmeot j s entl~ to a h~sU.iOS--ttf:.fQLe. 

:t~--g~Ltment-~--D~~_c~~~~~-~n~~~~n~~£Y~ian.-Ihe 

~mlD&ti~f_±b~--~epartment may not be appe~led to 

either a county tax appeal board or the st2te t~x appeal 

board. However, the appraised value of the equipment as 

determined by the department of revenue may be appealed to 
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the county tax appeal board and the state taK app~al board. 

(3) •New industrial property" means any new industrial 

pldnty including Jandt buildings, machinery, and fixtures, 

used by new industries during the first 3 years of their 

oper~tion. The property may not have been assessed within 

the state of Montana prior to July lt 1961. 

(41 (a} "New industryu means any person. corporation• 

fi nr., partnership, association, or other group that 

establishes a new plant In Montana for the operation of a 

new industrial endeavor, as distinguished from a mere 

expansion, reorganization, or ~erger 

industry. 

of an existinq 

(b) New industry includes only those industries that: 

(i) manufacture, mill, mine, produce 7 process• or 

fabricate materials; 

(ii) do similar work, employing capital and labor, in 

which materials unserviceable in their natural state are 

extrdctedt processed, or made fit for use or are 

substantially altered or treateC so as to create 

products or materials; or 

(iii) engage in the mechanical or 

transformation of materials or substances into new 

commer<: i al 

che'1lic.el 

products 

in the manner defin~d as manufacturing in the 1977 Standard 

Industrial Classification Manual pr~pare~ by the United 

States ott ice of f11anagement and budget. 

-10- S8 '-f3o 
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(5) New industrial property does not includ€: 

(a) property used by retail or wholesale merchants, 

commercial services of any 

professions; 

(b) a plant that 

type. agriculture, 

will create adverse 

existing state. county, or municipal services; or 

trad@s, or 

impact on 

(c) property used or employed in any industrial pldnt 

that has been in operation in this state for 3 years or 

longer. 

(6) Class five property is taxed at 3% of its mark~t 

value.• 

Section a. Section 75-2-421, HCA., is a1r1ended to read: 

"75-2-421. Persons subject to noncompliance penalties 

exemptions. (1) Except as provided in subsection (2)t the 

department shall assess and collect a noncompliance penalty 

from any person who owns or operdtes: 

{a) a stationary source (other th3n a prirr.ary 

nonferrous smelter which has received a nonferrous s~elt~r 

order under 42 u.s.c. 7419) which is not in compliance with 

any emission limitation specified in an order of the beerd 

~~' emission standard, or compliance schedule under 

the state implementation plan approved by the federal 

environmental protection agency; 

(b) a stationary source which is not in compliance 

with an emission 1 imitation, e.tr.ission standard, standard of 
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performance, or other requirement under 4i u.s.c. 7411 or 42 

u.s.c. 7412; or 

(c) any source referred to in subs~ctions (l)(a) or 

(l)(b) which has been yrantea an exemption, extension,. or 

susp~nsion under subsection (2) or which is cov~red by a 

compliance order, or a primary nonferrous smelter which has 

received a primary nonferrous s~elt~r order under 42 u.s.c. 

7419• if such source is not in compliance with any lnteriru 

emiSsion control requirement cr schedule of co~pliance under 

such extension, order, or suspension. 

(2) Notwithstanding the requirements of subsE·C.tion 

(1), the department may, after notice and opportunity for a 

public hearing, exempt any source from the requirem~nts of 

75-2-421 throuqh 75-2-429 with respect to a particular 

instance of noncompliance which: 

(a) the department finds is de minimus in nc:ture and 

in curation; 

(b) is causeo by conditions beyond the reasonable 

control of the source and is of no demonstrable advantage to 

the source; or 

(c) is exempt under 42 u.s.c. 7420(a)(2)(BJ of th~ 

federal Clean Air Act. 

t3t--A"y--person--whe-+~-jo+~+y-er-~~•~re++y-eeyer~e~y 

~+~ee~ea-ey-~he-depert~ent~s-dee+s+e"-mey~~~es~y-w+~~+n-~5 

dey~--af~er--~he--ee~er~Ment--render~--+~s--dee+~~ft~---ap~ 
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eff~ftftv+~--~~~ng--for~h--the--~rea~d~--~here4e~y-e-he6~Tng 

~efe~e--the--boe~dw--A--hee~~--~he++--be--ne+d--unde~--~he 

~~ev~s?oft~ef-~~e-Men~ene-*dm+n+s~~~+ve-~roee~p~-•et•• 

Section 9. Section 75-5-202t MCA, is amended to read: 

*75-5-202. Seerft---heer~n~~ ~~· The beard 

d2gartment shall hold hearings necessary for the proper 

aJministration of this chapter ory-fn--~he--ee~e--e~--p~rm+t 

T~~~enee---heer+"gsy---de~e~e~~---th+s---•anee+e"---~---the 

depert:llen-t.• 

Section 10. Section 75-5-403, MCA, is amended to read: 

"75-5-403. Denial or modification of permit• (1) If 

the department denies an application for a perr.;it or 

modifies a permit, the department shall give written notic~ 

of its action to the applicant or hclder and he ~~y requ~st 

a ~earing befor~ the eoe~d ~Ltaeoi• in th~ manner stated 

in 75-5-6119 for the purpose of petitioning the boere 

~~£imeD1 to reverse or modify ~he ~ action ef--~he 

de~e~+meft~. Such hearing shall be held within 30 days after 

receipt of written request. After the hearing, tnc boerd 

®~uu:.tmillll shall affirm, n;odi fy, or reverse ~t'l@ l..Ut dt.:tion 

o~-the-fte~er~~en~. If the holder does not request a hearin~ 

ee•e~e--~h~--boeru, modification of a permit shall be 

effective 30 days after recei~t of notice by the nolcer 

unless the department specifies a later date. If the holder 

does request a hearing before-ene-bo8ro, no order modifying 
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his permit shall be effective until 20 days after he has 

received notice of the final action of the beer~ A~ent• 

(2) ThiS section does not apply to any modification 

made in permit conditions at the time of reissuancet but 

only to those modifications made in existing perFits during 

their terms.• 

s~ction 11. S£ction 75-5-611, MCA, is amended to read: 

n75-5-6ll• Violation of chapter -- notice and hearing. 

(1) ~hen the department has reason to oelieve that g 

violation of this chapter or a rule made under it has 

occurred, it may have written notice served ~ersonally or by 

mail on the alleged violator or his agent. The notice sh3ll 

state the provision alleged to be violated, the facts 

alleged to constitute the violation, the nature of 

corrective action which the department requires. and the 

time within which the action is to be taken. For the 

purposes of this ch~pter, service by mail is complete on t~e 

date of mailing. 

(2) In a notice qiven under subsection (1) of this 

section~ the department may require the alleged viclator to 

appe~r before the 8e~~d ~eURLtmeOL for a public hearin~ and 

to answer the charges made against him. Tha hearinq sh~ll be 

held no sooner than 15 days after service of the notice, 

except that the boerd ~~artmeot may set an earlier date for 

h~aring if it is requested to do so by the allegea violator. 
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The bee~ ~~ may set a later date for hearin~ at the 

request of the alleged violator if the Qlleged violator 

shows good cause for delay. 

(3) If the department does not require an alleqed 

violator to appear before the &eeFd ~~eDt for a public 

hearing, he may request the beard a~a~~1 to conduct the 

hearing. The request shall be in writing and shall be filed 

with the department no later than 30 days after service of a 

notice under subsection (1) of this section. If a request is 

filed, a hearing shall be held within a reasonable time. 

(4) If a hearing is held under this section, it shall 

be public and shall, if the heerd ~~t considers it 

practicable, be held in a county in which the violation is 

alleged to have occurred. 

(5) After a hearing or on failure of an alleged 

violator to make a ti~ely request for ~ hearing, 

~~1 may issue an appropriate order 

prevention, abatement, or control of pollution• 

the ~.,til .. ~ 

for the 

It shall 

state the date or dates by which a violation shall cease and 

may prescribe timetables for necessary action in preventing, 

abating• or controlling the pollution. 

(6) The alleged violator 

~LlmeD1 for a rehearing on the 

may petition the beerd 

basis of neN evidence9 

which petition the heerft depactmeot may grant for qood cause 

shown. 
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(7} In addition to or instead of issuing an ord~r. th~ 

~ee.-e--msT-dT.-~e~ the department ~" sa¥ initiate cppropridte 

action for recovery of a penalty under 75-5-631• 75-5-632t 

75-5-633, or 75-5-635." 

Section 12. Section 75-5-621 9 MCA, is amended to read: 

"75-5-621. Emergencies. (1) Notwith~tanding any other 

provisions of this chapter, if the department finds that a 

person is committing or is about to commit an zct in 

violation of this chapter or an order or rule issued under 

it which, if it occurs or continues, will cause substantial 

pollution the har~ful effects of which will not be reffiedied 

immejiately after the com~ission or cessation of the act~ 

the department shall order the person to stop~ avoidy or 

moderate the act so that the substantial injury will not 

occur. The order shall be effective immediately upon receipt 

by the person to whom it is directed. unless the department 

provides otherwise. 

(2) Notice of the order shall conform to the 

requirements of 75-5-611(1) so far as practicable. The 

notice shall indicate that the order is an emergency order. 

(3) Upon issuing such an order, the department shall 

fix a place and time for a hearing befere-~he-bo~re, not 

later than 5 days thereafter unless the person to whom the 

order is directed shall request a later time. The department 

may deny a request for a later time if it finds that the 
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person to whom the order is directed is not complying with 

the order. The hearing shall be conducted in the manner 

specified in 75-5-611• As soon as practicable after the 

hearing, the board depart•ent shall affirm. modify 9 or set 

aside ~he 1~~ order of-~he-depe~ment. Th9 final order of 

the bo~d depaL±men± shall be accompanied by the statement 

specified in 75-5-611(5). An action for review of th~ final 

order of the board ~QaL1meD1 may be initiated in the manner 

specified in 75-5-641• The initiation of such an action or 

taking of an appeal may not stay the effectiven€SS of the 

final order unless the court fincts that the hee~~ Ce~£tment 

did not have reasonable caus~ to is5ue an order und~r this 

section." 

Section 13. Section 75-5-641, MCA, is amende~ to reQd: 

•75-5-641. Appeals from bo8~d ~tmeot orders 

review by district court. (lJ An appeal of en a_fiDal order 

of the boe~d Qe~~ shall be in the district court of 

the county in which the alleged source of pollution is 

located. 

(2) A person interested in the order may intervene, ir. 

the manner provided by the rules of civil procedure, if he 

shows good cause. An intervenor is a party for the purposes 

of this chapter. 

(3) The attorney general 

~~Ltm~ if requested, or 
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special counsel for the proceedings, subject to the approval 

of the attorney general. 

(4) The initiation of an action for review or the 

taking of an appeal does not stay the effectiveness of any 

order of the &aerd ~aL~ unless the court finds that 

there is probable cause to believe: 

(a) that refusal to Qrant a stay will cause s~rious 

harm to the affected party; and 

(b) that any violation found by the hee~d ~QaLtm£n1 

will not continue or 9 if it does continue, any harw.ful 

effects on state waters will be remedied immediately on th~ 

cessation of the violation. 

(5) If a court does not stay the effectiveness of an 

order of the boerd Qep~~· it may enforce compliance 

with that order by issuing a temporary restraining orrler or 

an injunction at the request of the board aegaL~~ot.• 

Section 14• Section 75-20-216, MCA. is amended tc 

read: 

•75-20-216. Study• evaluation• and report on proposed 

facility-- assistance by other agencies. (1) After receipt 

of an application, the department eft~-de~~~~eeft~-a~-hee+~h 

shall within 90 ddys notify the applicant in writing that: 

(a) the application is in compliance and is accepted 

as complete; or 

(b) the application is not in compliance and 1 ist the 
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deficiencies therein; and upon corre~tion of these 

deficiencies and resubmisslon by the applicant. the 

department A~--de~~~e"t--e~--h@e~~h Shall within 30 days 

notify the appli-cant in writing th.at the application is in 

compliance and is accepted as complete. 

(2) Upon receipt of an 

75-20-211 through 75-20-215, 

application 

and this 

complying with 

section., the 

department shall comffience an intensive study and evaluation 

of the proposed facility and its effects, considering all 

applicable criteria listed in 75-20-301 and 75-20-503~ ftnd 

the-depBr~~e~-e¥-hee+th-~he++-eemme"ee-e-~t~dy to enable it 

or-~he-beBr~-e~-hee+th to issue a decision, opinion, order, 

certification. or permit as provided in subsection (3). The 

department e"d-de~e~~meft~-e+-hee~th shall use. tc the extent 

~ey-eeft~+der LX_ cgosiders applicable. valid and useful 

existing studies and reports submitted by the applicant or 

compile.d by a state or federal agency. 

(3) The department &f--heelth shal1 within 1 year 

following the date of acceptance of an application. and the 

tt .... t'<l-.,f-he"H'h• if epp~io<,.tlt+e ~~.i!i..Jliilil• within an 

additf-onal 6 llonths• issue any decision., opinion., order., 

certification• or p~rmit required by state or federal air 

and water qua11ty laws and this chapter• The department ef 

ftea+~h-enft-~he-~eard-ef-hee+~h shall determine compliance 

with air and water quality standards and implementation 
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plans for the prim.ary and reasonable alternate locations in 

~h~~ 1~ decision~ opinion, order., certification• or 

permit. The decision, opinion, order. certification., or 

permit., with or without conditions., is conclusive on all 

matters of air and water quality impacts unde~ the federal 

and state air and water quality statutes that the department 

ef--hee+th--end--heerd-e~-hee~th-edm+n~~er Qdmjnjstec~• and 

any of the criteria specified in 75-20-503(3) and (4) that 

are· a part of the determinations ~ade under federa1 and 

state air and water quality statutes. Although th~ decision. 

opinion., order., certification, or permit issued under this 

subsection is conclusive, the board retains authority to 

make the determination required under 75-l0-301(2)(c)• ~h~ 

dee+s+eny--ep+ft+eny--o~dery--eere+f+ee~+efty-er-~erm~t-o~-~he 

dep8r~m~-&F-hee~th-e~-~he-hoerd-e#--ftee+~h--~e~+~+~~--~he 

rev+ew---~e~u+reMen~s---hy---~~e--ege"e+e5--end--shel+--~e 

~eee~~eb~e-+n-~+eu--e~--e"--en•+ron.en~e+--+~~et--~~a~e~~"~ 

ander--~he--Meneftne--tnv+ronme~e~-Pe~+ey-~e~ A copy of the 

decision., opinion, order. certification, or permit shall be 

served upon ~he--dep&Ptaen•--end the board and shall be 

utilized as part of their final site selection process. 

Prior to the issuance of a preliminary decision by-~he 

depertaent-e¥-hee~h-eftd-parsua~-te-Pa~es--eee~ted--by--the 

beerd--a~--hel!lf.t:h on ajr and water gua1ity germjts, the 

department ef-fte~h shall provide an opportunity for public 

-20-
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review and comment. A fioal decision by the department e• 

heet~ft--o~--boeTd-e~-hesf~h go ajr ang_water gua~-Q£Lml~ 

is subject to appellate review pursuant to the air and water 

quality statutes administered by the department e#--h@ft+~h 

s"~-eeerd-e~-hee~th. 

(4) ~ithin 22 months followinq acceptanc~ of an 

application for a facility as defined in (a) and (d) of 

75-ZD-104(10) and for a facility as defined in (b) and (c) 

of 73-20-104(10} ~hich is more than 30 ffiiles in length and 

witiiin 1 yP.ar for 3 facility .;:; tj•3fin.,cc j;-, (b) anc: (c) of 

75-20-104(10) which is 30 miles 0r lass in lenqthy the 

de~artment shall ~ake 3 rep0rt to th~ h~ard ~hict: st1~ll 

contain the department•s studiesy eval u~'~t ions, 

recommendations, other pertinBnt docum~nts re~ul~ing from 

its study and cvaluationt and an envirJnincnt~l impact 

stato::Jm?nt or .ancl ys is j-lreparEj pursuant to tr~ ~~ontan.c: 

Environmental Policy Actt if any. If the application is for 

a combination of two or tr,ore facilities~ the department 

shall make its report to the board within the grE>..:~ter of the 

lengths of ti~e provided for in this subs~ction for either 

of the facilities. 

(5, The departments of hi9hways; community dffairs; 

fish, wildlife, and parks; state lands; revenue; and public 

service regulation shall report to the department 

information relating to the impact of the proposed site on 
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each department•s area of expertise. The report may include 

opinions as to the advisability of 

modifying the certificate. The 

granting9 denying, or 

department shall allocate 

funds obtained from filing fees to the departments ~aking 

~eports to reimburse them for the costs of compilinq 

information and issuing the required report.• 

Section 15. Section 75-20-2189 MCA, is am~ndcd to 

read: 

•75-20-218. Hearing date -- location -- department to 

act as staff-- hearings to be held jointly. (1) Upon 

receipt of the d~partment•s report submitted under 

75-20-216, the board shall sat a date for a hearinq to be~in 

not more than 120 days after the receipt. Except for those 

hearin~s involving applications sub~itted for facilities as 

defined In (b) and (c) of 75-20-104(HJ)• certification 

hearings shall be conducted by the board in the county seat 

of Lewis and Clark County or the county in "hlch the 

facility or the greater portion thereof is to be located. 

(2) Except as provided In 75-20-221(2)• the department 

shall act as the staff for the bo~rd throughout the 

decisionmaking process and the board may request the 

department to present testimony or cross-examine witnesses 

as the toard considers necessary and appropriate. 

(3) At the request of the applicant, the d~~y 

eatho~+zed--stete--a+~-e~d-we~e~-que~+~y-ege"~+e~ U~RQC1menL 
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shall hold any ~eqaTred permit hearings required under the 

~~-a~L--4Dd--Wa!££--Qua1Lt¥ laws ed•+"+~~ered-by-~~e 

e~efte+es in conjunction with the board certification 

hearing. In such a conjunctive hearing the time periods 

established for reviewlnq an application and for issuing a 

decision on certification of a propo~ed facility under this 

chapter supersede the time periods specified in ~e~ ~ 

~te air and_ water qua1itX laws administered by the eu•7. 

~b~her+red-s~~e-a+~-8ftd-weter-qHa~+~y-e~eftctes ~QaLiW£DX•" 

Section 16. Section 75-20-219, MCAt is a~ended to 

read: 

"75-20-219. Amendments to a certificate. (1) Within 30 

days after notice of an amendment to a certificate is given 

as set forth in 75-20-213(1) including notice to all active 

parties to the original proceeding, the d~partment shdll 

determine whether the proposed change in the facility would 

result in any material increase in any environmental -impact 

of the ~acility or a substantial change in the location of 

all or a portion of the facility other than as provided in 

the alternates set forth in the original application. I~ the 

depar~•ent deterRHnes that the proposed change would result 

in any material increase in any environmental impact o~ the 

facility or a substantial change in the location of all or a 

portion of the facility 9 the board shall hold a hearing in 

th@ same manner as a hearing is held on an application for a 
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certificate. After hearing, the board shall grant, deny. or 

ffiodlfy the amendment with such conditions as it deems 

appropriate. 

(2) In those cases where the department dete~mines 

that the proposed change in the ~acility would not rP.sult in 

any material inc~ease in any environmental impact or would 

not be a substantial chanqe in the location of all or a 

portion of the facility, the board shall automatically grant 

the·a~endment either as applied ~or or upon such terms or 

conoitions as the board considers appropriat~ unless the 

department's determination is appealed to the board within 

15 days after notice of the department•s determination is 

given. 

(3) If a hearing is required• the applicant has the 

burden of showing by clear and convincing evidence that the 

amendment should be granted. 

(4) If an a•endment is required to a certificate which 

would affect• amendw alter or modify a decision, opinion• 

order, certification, or permit issued by the department e~ 

hee+~h-er-he&rd-of-hea~h uode[ the state ~i£__ang_~ 

~Ltx_statutest such amendment must be processed under the 

applicable statutes administered by the department e~-"ee+~~ 

or-beerd-~-hee+th.• 

Section 17. Section 75-20-220• MCA• is amended to 

read: 

-24-
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•75-20-220. Hearing examiner restrictions 

duties. (1) If the board appoints a hearing examiner to 

conduct any certification proceedings under this chapter, 

the hearing examiner may not bE a member of the boardy ~ an 

employee ot the departmenty-or-e-memb~r-8r-emr~eye@-o~-~h~ 

~epe~~m~t-c+-h~~tft-ep-beerd-ef-nee+th. A hearing examinerT 

if any, shall be appointed by the board within 20 days after 

the department's report has been filed with the board• If a 

hearing is held before the boerd-oT-hee+e" department_Ufid~L 

air aod~at~~it¥-12Mst the hoard and th~ eeerd--ef 

~ee+~h department shall mutually agree on the appointment of 

a hearing examiner to preside at both he~rings. 

(2} A prehearing conference shall be held following 

notice within 60 days after the departm~nt•s repor\ has been 

filed with the board. 

(3) Tn~ prehearing conference shall be oryaoiz~d and 

supervised by the hearing examiner. 

(4) The prehearing conference shall be directed toward 

a determination of the issues presented by the application• 

th~ department's report 9 and an identification of the 

witnesses and documentary exhibits to be presented by the 

active parties who intend to participate in the hearing. 

(5) The ~earing examiner shall require the active 

parties to submit, in writing, and serve upon the other 

active parties, all direct testimony which they propose and 
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any studies, investigations, reports, or other exhibits that 

any active pa~ty wishes the board to conside~. These 

written exhibits and any documents that the board itself 

wishes to use or rely on shall be submitted and served in 

like manner• at least 20 days prior to the date set fo~ the 

hearing. For good cause showny the hearing examiner may 

allow the Introduction of new evidence at any time. 

(6) The hearing examiner shall allow discovery which 

shall be completed before the commencement of the hea~ing. 

upon good cause shown and unde~ such other conditions as the 

hearing examiner shall prescribe. 

(1) Public witnesses and other interested public 

pa~ties may appear and present oral testimony at the hearing 

or submit written testimony to the hearing examiner at the 

time of thei~ dppearance. These witnesses are subject to 

cross-examination. 

(8) The hearing examiner shall issue a prehearing 

order specifying the issues of fact and of law, identifying 

the witnesses of the active oarties, naming the public 

witnesses and other interested parties who have submitteD 

written testimony in lieu of app~arance, outlining the order 

in which the hearing shall proceed, setting forth those 

section 75-20-301 criteria as to which no issue of fact or 

law has been raised which a~e to be conclusively pr~sum~d 

and are not subject to further proof except for good cause 
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1 shown• and any other special rules to expedite the hearing 

2 which the hearing examiner shall adopt with the approval of 

3 the board. 

4 C9) At the conclusfon of the hearing, the hearing 

5 examiner shall declare the hearing closed and shallt within 

6 60 days of that date, prepare and submit to the board and in 

7 the case of a conjunctive hearing, within 90 days to the 

8 board and the ho8rft-of-hee~~h d~aL~m~t proposed findings 

9 of fact, conclusions of lawt and a recommended decision. 

10 

11 

12 

13 

14 

I 10) The hearing examiner appointed to conduct a 

certification proceeding under this chapter shall insure 

that the time of the proceedin-g, from the date the 

department•s report is filed with the .board until the 

recom•ended report and order of the examiner is filed with 

15 the board, does not exceed 9 calendar months unless extended 

16 by the board for good cause. 

17 (11) The board or hearing examiner may waive all or a 

18 portion of the procedures set forth in subsections (2) 

19 through (8) of this section to expedite th~ hearing for a 

20 facility when the department has recomaended approval of a 

Zt facility and no objections have been filed.• 

22 ~SECTIQti. Section 18. Mining overburden. wastes, 

23 and tailings. The depart•ent of natural resources and 

24 conservation shall require that all mining overburden~ 

25 wastest and tailings be treated• stored~ and disposed of in 
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1 accordance with all requirements imposed pursuant to federal 

2 ldw and may adopt rules necessary for this purpose\ 

3 Section 19. Reorganization existing pe i':bonne 1 ~ 

4' rules 9 transactions. The provisions cf 2-15-131 through 

5 2-15-137 apply to the reorganization required by this act. 

6 Section 20. Repealer. Section 75-5-502• ~CA, is 

7 repealed. 

-End-
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STATE OF MONTANA 
REQUEST NO. 356-81 

FISCAL NOTE 

Form /l/J·/5 

In compliance with a written request received February 11 19 l!L_ , there is hereby submitted a Fiscal Note 

tor . ~.e.n~t~ _ _B_ilL_4c.e3,_,0c___ ----- pursuant to' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

Description of Proposed Legislation 

A bill for an act entitled: "An act to transfer from the Department of Health and 
Environmental Sciences to the Department of Natural Resources and Conservation the 
regulatory functions relating to air and water quality; public water supply; sanitation 
in subdivisions; major facility siting; mine overburden, waste, and tailings disposal; 
and other miscellaneous functions to transfer from the Health and Environmental Sciences 
to the Department of Natural Resources and Conservation the functions of setting air and 
water quality standards, classifying watercourses, major facility siting, and hearing 
appeals from decisions of the Department; to generally revise the laws to conform to the 
transfer. 

Assumptions 

1. The Bureaus will stay housed where they are currently located in the renovated 
Cogswell Building. 

2. The rent for these facilities would not be charged to the Montana State Department 
of Health and Environmental Sciences. 

3. All legal, support staff accountants, and clerical personnel are transferred along 
with the professional staff. 

4. Grant activity and current dollar levels transferred to local health agencies will 
continue. 

5. If the Bureaus are requested to move, then the Department of Natural Resources and 
Conservation will be appropriated funds to: 
a. pay for the physical move of approximately 75 staff members, equipment, files, 

etc. 
b. pay for all telephone and data system hookups 
c. pay for rule hearings to transfer the necessary rules 
d. pay for the printing of rules, pamphlets, forms, and other material required 

by these functional units 
e. pay for laboratory support provided by the Montana State Department of Health 

and Environmental Sciences 
6. The Department of Administration will be billing the Department of Natural Resources 

and Conservation for the space occupied by the bureaus involved in this legislation 

Fiscal Impact 

Assuming that all FTE are transferred to DNRC, and that 
the full appropriations would follow that move, there is no 
fiscal impact. 

BUDGET DIRECTOR 

Oftice of Budget and Program Planning 

Daw: _2- /£.--. Ff. 


