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B G. 5{-7%7 -
1 [ — ILL N - 1 {a) those functicns specified in Title 75y chaptar 2s
2 IN E L T . . " - - PP .
NTRODUCED 3Y 7 2 relating to air qualityy including classifying air
3
3 contaminant sourcessy setting emission levels,y granting
4 A AILE FOR AN ACT ENTITLED: ™AN ACT TO TRANMSFER FROM  THE ; R N _ .
4 permits for construction and variances, aoproving local air
- _ . en . )
5 DEPARTHMENT OF HEALTH AND  ENVIRONMENTAL SCIENCES TC THE 5 pcllution comtrol programse and conducting enforcement
" % £\ < N i = COMSE N H
2] DTPARTMENT Of MATURAL  RESOURCES  AND COMSERVATION TH 6 hearings;
BH ‘ ER o Y .
7 REGULATORY  FUNCTIONS RELATING TC  AIR  AND WATER GUALITY; 7 (b] those functions specified in Title TS5y chapter Se
8 PUSLIC WATER SUPPLY: SANITATION IN SURDIVISIONS; MAJOR R B R ; A
8 relating ta water qualitye including adopting
Q9 FACILITY SITING; MINE OVERBURDENs HWASTEs AND TAILINGS L i
9 classifications and standards for state waters; grantings
10 DISPNSAL; AND OTHER MISCELLANEOUS FUNMCTIONS; TG TRANSFER N . i R
10 modifyingy or denying discharge permits; setting standards
11 FROM THE ROARD COF HEALTH AND ENVIRONMENTAL SCIERCES Tu THE R .
11 of psrformance; conducting enforcement hearings; and setting
12 DEPARTMENT OF NATURAL RESOURCES AND CUMSERVATION THE
12 Tocal charges for sewage systews;)
13 FUNCTICNS OF SETTING AIR AND WATER wUALITY STANDARDSe . . B .
13 (c) thase functions specified in Title T5s chapter &
14 CLASSIFYING WATERCOURSESs MAJOR FACILITY SITINGe AND HEARING . . R R .
. 14 retating to public water suppliesy including standards for
15 APPEALS FROM DECISIONS OF THE DEPARTHENT; TOU  GENERALLY R . . i ;
15 contaminant levelsy licensing laboratoriess and censtruction
16 REVISS THE LAWS TO CONFORM TO THE TrRANSFER; REPFALING R
16 of public water systems;
17 E 5-5-502 "
SECTION 75-5-502¢ HCA. i7 (d) +those functions specified in Title TS5y chapter 20,
13 18 relating to major facility sitingy including emission and
E = { A
19 3E IT ENACTED BY THE LEGISLATURE OF THE STATE GF MONTAMA 19 discharge permits; and
20 NEW_ SECTIONe Section 1 foard of fealtn and .
-3 * 20 {e} those functions specified in Title T6s chapter 4.
21 i té i - functi t 2 rad t . ...
environmental sclences netions ransferr ° 21 pnart 1le relating to state regulation of subdivisionss
22 d t aurce d 3
epartment of natural vesources an conservations (1} The 22 including conducting hearings on decisions related to water
23 followina functions of the board of health and environeental 23 supply and sewage disposale
24 sciencss are transferred to the department of natural 24 (2} Unless inconsistent with this acts any reference
25 resources and conservation: 25 in the sections listed in subsection {1}:
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(a) to "board of health and envirommental sciences® or
"board of health™ or “board® meaning "board of health and
environmental sciences™ is changed to “department of notural
rescurces and conservation™ or Wdepartment™ meaning
Pdepartment of natural resources and conservation®; and

{b) to ®"chairman® is changed to "directer™«

{3) The code commissioner shall conform internal
references and grammary inclucing redundanciess to the
changes made by this sections

MNEW _SECTIONs Section 2« Department of health and
environmental sciences -~ functions ¢transferred to the
department of natural resources and conservaticns (1) The
fellowing functions of the department of health and
enpvironmental sciences are transferred to th: department of
natural! resources and conservation:

{a) those functicns specified in Title 37s chavtaer 42y
relating to water trestment plant operators;

{b) those functions specified in Title 754 chapter 2y
retating to air qualityy including issuance of permits and
enforcement and administration of, and study and testing
necessary to implementy air quality lawss rulessy and orderss

{c)} those functions specified in Title 754 chapter 5S¢
relating to water gualityy including issuance of permits and
enforcement and administration ofy and studyy manitorings

and testing necessary to implementy water guality lawss
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ruless and orders;

{d) +those functions specified in Title 754 chapter 6
relating to public water suppliese including distributions
treatmenty and investigative and administrative assistance
to local governments;

{e) those functicns specified in Title 75y chapter 20,
relating to major facility sitings including emission and
discharge permits; and

- (fy +those functions specified in 76-3-505 ana Title
T&y chapter 4+ part 1y relating to state regulation of
subdivisionse inctuding sanitary standardss feess and
enforcemente

(2) Unless inconsistent with this acts any reference
in the sections listed in subsection (1) to the "department
of health and envircnmental sciences®™ or “department®™ or
"director® (of health and environmental sciences) is changed
ta the "department of natural resources and conservation®™ or
ndepartment® (of npatural resources and conservation)s The
code commissionar shall conform internal references and
grammare including redundanciesy to these changese

NEW. SELII0ONs Section 3. TFransfer of board and
advisory councilse (1) The board of water and wastewater
operatorsy the air pollution contro{ advisory councile and
the water pollution control advisory councile created in

Title 2y chapter 15+ part 2le are reallocated from the

e
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department of health and environmental sSciences to the
department of natural resources and conservations

(2) Sections 2-15-2105% through 2-15-210T shall be
renumbered to be integral parts of Title 2y chapter 15y part
33.

{(2) The code commissioner shall change internal
references to heth section numbers and names accordinglys

Section 4. Section 2-15-2103y MCAs is 2mended to read:

®2-315~2103. Division of environmental sciences --
functionss There is 3 division of environmental sciepces
within the departrentes The department shall assign all
functions performed by the department relating to er
pottation-——eontrety———wntep--peftueion—~contraly radiation
controly pesticides contrels enpvironmental sanitations solid
waste disposal, industrial hygieney and relsted areas to the
givision."

Section 5« Section 2-15-2105y ML{A, is amended to read:

"2-15-2105« Board of water and wastewater . operatorss
(1) FThere is a board of water and wastewater operatorse

{2) The board consists of saeven memberse Except as
provided in subsection (2)(e) af this sectiony the members
shall be appointed by the governors. The members are:

{2) two members who are a2aployed water supply system
or water treatment plant aperators holding valid

certificatess One of these members shall hold a certificate
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by examination of the highest class issued by the department
of-—heatth-—and--environmentet—---seiences. There is noe
restriction on the classification of the certificate held by
the other operators.

{b) two members who are employed wastewater treatment
plant operators holding valid certificatess One of thase
members shall held a certificate by examination of the
highest <c¢lass issued by the department of-—-hegteh—--ana
environmentat——-serenees. There is no restriction on thy
classification of the certificate heli oy the ohner
opsratore

(c) ona member servine on the foculty of 2 university
or ¢ollege whose wajor fizld is ra2lsted to  watsr  supply
systemse wastewater trestments chermical or civil
anginearings chemistrys or bacteriologys;

(d} one member who is a representative of a
municipality required to emgloy a certified operator and who
hot¥ds & position of either city wmanagery city engineery
director of public workss works managersy or their
egquivalent;

{e) the-noministrater—of-the-divizsiorn-of-epvironrentad
setences~—of-—the-—department--ocf-—heatth--and-environmentst
serepnces—or a gualified member of his-steff-appeinted-bhy—the
admtn+stretor the deparipent®s staff.

(3) Membersy except the ex officio voting member from

~ S B 4%0
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the department of-hea¥th-ond-environmentat-sciencesy shall
serve for a term of 6 years.

(4} The board is allocated to the department for
administrative purposes only as prescribed in Z-15-121."

Saction 6« Section 2-15-2107y MCAy is emended to read:

m2-15-210T« Hater pollution control adviscry councils
(1) Thare is a water pollution control advisory council.

{2) The <ceuncil consists of eleven prembersa The
members arel

{a) the director of fishs wildlifes and parks;:

{b) the edmfnfﬂtrator-cf*the—;ater-resonfces—d+v+s+en
ei—the—depaftment-—of—-natura*——resoufees——und-—eonservatfon
directar. of the department of bhealth and epvironmental
aciences;

{c) the director of agriculture;

(d) eight members appointed oy the qavernor as
follows:

{i) a representative of industry concerned with the
disposal of inordganic waste;

(ii) a representative of industry concerned with the
disposal of organic waste;

(iii) a livestack feeder;

{iv) @ representative of municipal government;

[v) a representative of an organization concerned with

fishing for sport;
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{vi) a representative from Tabor;

{viit) 2 supervisor of a soil and water conservation
district;

(viii) 2 representative of an Jorganization concerned
with water recreation.

{3) The appecinted council members serve at the
pleasure of the governores

(4) Subsections (5) through (8} of 2-15-122 apply to
the'council and memberse®

Section T« Section 15-6-1354 M{Ae iS5 amended to reasd:

m15-6~135. Class five praoperty -- description -
taxable percentages (1) Class five property incluces:

{a} all property used and owned by cooperdtive rural
a2lectrical and cooperative rural telephone associations
organized under the laws of Montanas except property owned
by cooperative crganizations described in subsection (1)(c)
of 15-6-1373

{b) air and water pollution control equipmrent as
defined in this sectionj

(¢c) truck camperss motor homess and camping and travel
trailersy includine fifth-wheel +trailerss owned by and
actually used primarily by a persaon 40 years of age or older
whaoz

(i) is retired from full employment; and

(ii) whose total income from 211 sources is not more

- -
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than $7+000 for a single person or $8,000 for & =m®arried
couple;

(4} new industrial property as defined in this
section;

(=) any personal or real property wused primarily in
the production of gasohol during construction and for the
first 3 years of its operatione

(2) (a) ™Air and water pollution equipment™ means
facilitiesy machinerys or equipment wused to reduce or
control water or atmospheric poliution or contamination oy
removingy reducings alterings dispesings or storing
pollutantss contaminantsey wastese or heate The department of
neatth-ond-—environmrental-~sejenees patural__resgurces _gnd
conservation shall determine §if such ucilization is being
madea

(b} Fhe—-departmentts—-——determination—--fas---to~-—atr
pottutien—-—equipmenti-may-be-appeated-to-the-boeord-af—heateh
snd-envirenmental-seiences-and Apy person liable  fqr  taxes
on.__property determined by the department noi to e _air or
water pollutiop equipment is.entitled to a hearing _before
the. _gepartment. of _paturgl resources and conservations The
determination. of .the_  deparimept may not be appealed to
either o9 county tax appeal board or the state tex zppeal
boarda Howevery the appraised vatue of the equipment as

detzrmined by the department of revenue may be appealed to

-

10
11
12
13
i4
15
16
17
18
19
20
21

22

24

25

LC 2230,01

the county tamx appe2l board and the state tax appeal boarde

(3) "New industrial property™ means any new industrial
planty including lands Duildingse machinerys and fixturess
used by new industries during the first 3 years of their
operstions The property may net have been assessad within
the state of Montana prior to July ly 1961.

(4} (a) "Mew industry" means any persons CoOrporations
firmy partnership» associationsy or other group that
establishes a new plant in Montana for the operation of a
new  jndustrial  endeavors as distinguished from a mere
expansiony reorganizations or merger of an existing
industrye

{b) New industry includes cnly thosa industries that:

(i} manufacturas mill, miney produces, processs or
fabricate materialsi

{ii) do similar works employing capital and labory in
which materials unserviceable in their natural state are
extracteds processedy or made fit for use or are
substantially altered or treated 50 as to create commercial
products or materials; ar

(iis) angage in the machanical or chemical
transformation of materials or substances into new products
in the manner defined as manufacturing in the 1972 Standard
Industrial Ciassification Manual preparea by the United

States office of wenaqement and budgete.

.~ SB 430
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{5} New industrial property does not includes

{a) property wused by retail or wholesale merchants,
commercial services of any types agricultures tradess or
professions;

(b} a plant that will create adverse impact on
existing States countys of municipal services; or

{c) property used or employed in any industrial plant
that has been in operation in this state for 3 years or
longers

{6) Class five property is taxed at 3% of its market
vatuea."

Section 8. Section T75-2-421y HCAs i5 amended to read:

"75-2~421s Persons subject to noncompliance gpenalties
-- exemptionss (l) Except as provided in subsection (2)s the
department shall assess and collect a noncampl iance penalty
from any person who owns or operates:

{a} a stationary source ({other than a primary
nonferrous smelter which has received a nonferrous swelter
order under 42 UeSeCe 7419} which is not in compliance with
any emission 1limitation specified in an order of the boerd
departments emission standardy or compliance schedule under
the state implementation plan approved by the federal
environmental protection agency;

() a stationary source which is not in compliance

with an emission limitations erission standards standard of
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performances or other requirement under 42 UeS.Le 7411 or 42
UaSalae T412; or

{(c)} any source referred to in subsections (1)(a) or
{1}(b) which has been granted an exemptionsy extensions or
suspansion under subsection (2) or which is covered by a
compliance ordery or a primary nonferrous smelter which has
received a primary nonferrous smelbter order under 42 UeSeCe
7419y if such source is not in compliance with any interim
emission control reguirement cr schedule of compliance under
such extensions ordery Or suspensions

{2) Notwithstanding the vrequirements of subsection
{l)y the department mayy after notice and opportunity for a
public hearings exempt any source from the requirements of
75-2-421 through T75-2-429 with respect to a2 particular
instance of noncompliance whichs?

{2) the department finds is de minimus in peture and
in Curation;

{b) is <caused by conditions beyond the reasonable
control of the source and is of no demonstrable advantzge to
the source; or

(<) is exempt under 42 U«S.Ce 7T420{a){2){(B) of the
federal Clean Air Acta

{3y-—Any--person--who—+s-jointiy-or-severatiy-adversely
affected-by—the-departnentis-decision-may-reqiestyr-nwithin—15

days——-after-—the——deparement-—renders——its--decisiony———opon
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affidavit——setting——forth-——the-~-greunds——therefory-a~hearing
before-—the——poards——A--hearinga-—-sheti--be—-hetd-—tnder—-the
provistons—af-the-Hontann-Administrative-frocedure-—scts”
Section 9« Section 75-5-202y MCAs is amended to read:
"15-5-202. Beard——-hearings Hearingse The board
departpent shall hold hearings necessary for the proper
administration of this chapter ory-éin--the--ease--of-—-permit
Fastanece——~hearingsy-——delegate~-—this--~funectton-——to-—--the
department.”
Section 10. Section 75-5-403y MLAy is amended to raad:
n75-5-403s Denial or modification of permite (1) If
the department denies an application for a pernit or
modifies 8 permity thc department shall give written notice
of its action to the applicant or hclder and he way request
a hkearing before the boerd departmente in the manner stated
in 75-5-611, for the opurpose of petitioning the boerd
dapartment to reverse or modify ehe jits acticn ef-—the
deparément. Such hearing shall be held within 30 days after
receipt of written requeste. After the hearingy trnc bdoemrd
departagat shall affirmy wodifye or reverse the jts action
of-the-deportments. If the holder does not reguest a hearing
bafare——the--boardy modification of a permit shall be
effective 30 days after receipt of notice by the holder
unless the department specifies a Tater date. If the holder

does request a hearing before-the-boaray no order modifying
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his permit shall be effective until 20 days after he has
received notice of the f£jpa} action of the boerd depactments

(2) This section does not apply to any medification
made in permit conditions at the +time of reissuances but
only to those modifications made in existing persits during
their terms.*

Section 11le Section 75-5-611y MCAs is amended to read:

®15-5-61le Viclation of chapter -- notice and hearing.
{1) when the department has reason to pelieve that o
violation of this chapter or @& rule made under it has
occurreds It may have written notice served nersonally or by
mail on the alleged violator or his agents The notice shsll
state the provision alleged to be violateds the facts
alleged to constitute the violationy the nature of
corrective action which the department requiress and the
time within which the action 1is to be takene For the
purposes of this chaptery service by mail is complete on the
date of mailinge

{2} In a notice given under subsection (1) of this
sections the department may require the alleged vielator to
appear before the Beaprd deporipent for a public hearinc and
to answer the charges made against hims The hearing shall pe
held no sooner than 15 days after s=rvice of the notices
except that the boerd gepartmept may set an earlier date for

hearing if it is requested to doc so by the allegea violatore

w58 #30



~ o W

-]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 2230701

The bourd depariment may set a later date for hearing at the
request of the alleged violatoer if the alleged violator
shows good cause for delays

(3) If the department does not rvequire an alleged
violator to appear before the beard dgpartment for a public
hearinge he may request the beard department to conduct the
hearinge The request shall be in writing and shall be filed
with the department no later than 20 days after service of a
notice under subsection (1) of this sectione If 2 reguest is
fileds 2 hearing shall be held within a reasonable times

{(#) If a hearing is held under this sections it shall
be public and shalls if the boerd gepartuwent considers it
practicables be held in a county in which the violation is
alleged to have cccurred.

(5) After a hearing or on failure of an alleged
violator to make a tiwely request for 2 hearings the beard
department may issue an appropriate order for the
preventions abatements or control of pollutione Et shall
state the date or dates by which a viclation shall cease and
may prescribe timetables for necessary action in preventings
abatings or controlling the pollutions

(¢} The alleged violator may petition the board
department for a rehearing on the basis of new evidencesy
which petition the bosrd department may grant for qood cause

shown e
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{T} 1In addition tc or instead of iSsuing an ordere the
beard--may-direet the department ®o gay initiate eppropriate
action for recovery of a penalty under 75-5-631y 75-5-632»
75-5-633y or T5-5—6325."

Section 12« Section T75-5-6214 HCAs is amended to read:

nT5-5~621le Emergenciess (1) Notwithstanding any other
provisions of this chaptery if the department finds that =&
person is committing or is about to commit an act in
violation of this chapter or an order or rule issued under
it whiche if it occurs or continuesy will cause substantial
pollution the harmful effects of which will not be remedied
immediately after the commission or cessation of the acts
the department shall order the person to stops avoids or
moderate the act so that the substantiz]l injury will not
occure The order shall be effective immediately upon receipt
by the person to whow it is directed, unless the department
provides otherwises

{2) Notice of the order shall conform to the
requirements of 75-5-611{(1) so far as practicablee The
notice shall indicate that the order is an emergency orders

{3} Upon issuing such an ordery the department shall
fix a place and time for a3 hearing before-the-boards not
later than 5 days thereafter unless the perseon to whom the
order is directed shall request a later times The departmant

may deny a request for a later time if it finds that the
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person to whom the order is directed is not complying with
the ordere The hearing shall be conducted in the manner
specified in 75-5-611e As soon as practicable after the
hearingy the bosrd depactment shall affirms modifyy, or set
aside the jits order of-the—deparement. The final order of
the boerd departgent shall be accompanied by the staetement
specified in 75-5-611(5)« An action for review of the fjinal
order of the boerd department way be initiated in the mamner
specified in 75-5-64le The initiation of such an action oar
taking of an appeal may not stay the effectiveness of the
final order unless the court finds that the bkeerd department
did not have reasonable cause to issue an order under this
section.t

Saction 13e Section 75-5-641ly MCAs is amended to read:

#75~5-641. Appeals from bosrd departuent orders --
review by district court. {1) An appeal of en a_final order
of the boerd departmept shail be in the district court of
the county in which the alleged source of pollution is
locateda

(2} A person interested in the order may intervenes in
the manner provided by the rules of civil orocedures if he
shows good causee An intervenor is a party for the purposes
of this chapters

(3} The attorney general shall represent +the board

departwent if requestedy or the department may appoint
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special counsel for the proceedingss subject to the approval
of the attorney generals

{4) The initiation of an action for review oOr the
taking of an appeal does not stay the effectiveness of any
order of the board gepartment unless the court finds that
there is probable cause to believe:

{a) that vrefusal +to qgrant a stay will cause serigus
harm to the affected party; and

{b} that any vialation found by the Bhesrd department
will pot continue ory iif it does continuee any harwful
effects on state waters will be remedied immediately on the
cessation of the viclationa

{5) If a «court does not stay the effectiveness of an
order of the board gdepartmente it may enforce compliance
with that order by issuing a tewmporary restraining orrder or
an injunction at the request of the boerd depariment.™

Section 14 Section 75-20-216y MCAs is awended tc
reads

*75-20-216« Studyes evaluations and report on proposed
facility -— assistance by other agenciese (1) After receipt
of an applicationy the department snd-deparement—af-heaitp
shall within 90 days notify the applicant in writing that:

{a) the application is in compliance and is 2ccepted
as complete; or

(b} the application is not in compliance and list the

- S B 430
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deficiencies therein; and upon correction cof these
deficiencies and resubmissicen by the applicantsy the
department amd--department--of-——health 5hall within 30 days
notify the applicant in writing that the application s in
compliance and is accepted as complete.

{2) Upon receipt of an application complying with
T5=-20~211 through 75-20-215+ and this sectiony the
department shall commence an intensive study and evaluation
of the proposed facility and its effectss considering al?
applicable criteria listed in 75-20-301 and 75-20-5G34 ane
the-departrent-ef-hentth-shetl-commence—a—study to enable it
or—the-hoaard-of—heateh to issue a decisiony opiniony ordery
certificationsy or permit as provided in subsection (3)« The
department eand-department-of-heatth shall usey to the extent
they-coansider ji _cponsiders appiticabley valid and useful
existing studies and reports submitted by the applicant or
compiled by a state or federal agencye.

(3} The department eof-—heatth shall within 1 vyear
folloWing the date of acceptance of an applications and the
board-af-heotehy  if appiieabde a hearing is belds within an
additional 6 -monthssy issue any decisions opinion, ordery
certificationy or permit required by state or federal air
and water quality laws and this chaptere The department eof
health-snd~the-board-of-heatth shall determine compliance

with air and water gquality standards and implementation
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plans for the primary and reasonable alternate locations in
thetr its decisicny oapinions orders certiFication; or
permits The decisions opinioney orders certificaticne or
permity with or without conditionsy is conclusive on all
matters of air and water guality impacts under the federal
and state air and water quality statutes that the departwment
of——heatth--and--banrd-of-peatth-adnint=rer administerse and
any of the criteria specified in 75-20-503{3) and (4} that
are’ a part of the determinations made under federal and
state air and water quality statutese Although the decisSions
opiniony ordery certificationy or permit issued under this
suybsection is conclusives the board retains authority to
make the determination required under 75-20-301([2)(c)e Fh=
decisiony-—opiniony——ordery——eortificationy—or—perpit-of~the
deparcment-of—hestth-or-the—board-of-—heatth—-sntisfies——the
review-—~-requirements---by-—-those--agencies-—and-—-shati--be
aceaptable-in-tteu--of-——an—environnental-—iwpast——staterent
under—~the-—MHontane——Environmentat-Potiey-kety A Copy of the
decisiony opinions orders certificationsy or permit shall be
served upon the——department—-and the board and shall be
utilized as part of their final site selection processa
Prior to the issuance of a preliminary decision by-the
department-of-heatth—and-parsvant-to-roles-—-sdepeed-—by-~the

board-—of--hea¥th on_ air _apnd_ water. guality permitse the
department ef-heatth shall provide an opportunity for public
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review and comment. A fipal decision by the department of
heatth——or——boerd-ef-health op air aod water quality permits
is subject to appellate review pursuant to the air and water
quality statutes administered by the department ef-—heateh
and-board-ef-heatthe

{(4) Within 22 wmonths following acceptance of an
application for a facility as defined in (3) and (d) of
75=-20-104(10) and for a fFacility as defined in (5) and (c}
of 73-20-104(10} which is more than 30 wilas in  Tength and
witiin 1 year for 3 facility ss definzc in (h) and (c) of
75-20-104(19) which is 30 miles or 1ess in leagthsy the
department shall sske a3 report to the hoard «hich shall
cantain the dapartment?®s studiess evaluationss
recomuendationsys other pertinent documents resulting from
its study and evaluatione and am environment2l impact
statemant or anelysis prepared pursvant to  the Honkanz
Environmental Policy Acty if anys If the application is for
2 combination of two or more facilitiese the depzartment
shall make its report to the bosrd within the greater cof the
iengths of tige provided for in this subsection for either
of the facilitizsss

(5) The departments of highways; community affairsj
fishy wildlifes and parks; state lands; revenue; and public
service regulation shall report  to the department

information relating to the impact of the proposed site on
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each department®s arca of expertisee The report may include
opinions as to the advisability of grantings denyings or
modifying the certificates The department shall allocate
funds obtained from filing fees to the departments making
reparts to reimburse them for the costs of compiting
information and issuing the required report.”

Section 15« Section 7%-20-218y MCAy is amended to
reads:

#75-20-218« Hearing date -— location —— department to
act as staff -- hearings to be held jointlyes (1} Upon
receipt of the department's report submitted wunder
75-20-216y the board shall set & date for a hearing to hecin
not more than 120 days after the receipts Except for those
hearings involving applications subwitted for facilities as
defined In (b)) and ({c) of 7T5-20-104[{19)¢ certification
hearings shall be conducted by the board in the county seat
of Lewis and Clark County or the county in which the
facility or the greater portion thereof is to be located.

(2) Except as provided In 75-20-221{2)s the department
shall act as +the staff for +the board throughout the
decisieonmaking process and the beoard may request the
department to present testimony or cross-examinz witnesses
as the bcard considers necessary and appropriatae.

{3) At +the request cof the applicanty the duty

agthorized--state-—sir-esnd-weter—quatity-ngencies degartment
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shall hold any required permit hearings required wunder £he
state _pir _and _water. guality laws admintstered-by-those
eagenetes in  conjunction with the board certification
hearinge In such a conjunctive hearing the time pariods
established for reviewing an application and for issuing a
decision on certification of a proposea facility under this

chapter supersede the time periads specified in ether the

state air _aopd water quality taws administered by the dudy

sathorized-stete-—atr-and-water~quatity—esgencies deparimenie"

Section l6é. Section 75-20-219s MCAs is Jrmended to
reads:

nT5-20-219. Amendments to a certificates (1} Within 30
days after notice of an amendment to a certificate is given
as set forth in 75-20-213(1) inc¢luding notice to all active
parties to the original proceedingy the department shall
determine whether the proposed change in the facility would
resuit in any wmaterial increase in any environmental .impact
of the facility or a substantial change in the location of
all or o portion of the facility other than as provided in
the alternates set forth in-the original applications IFf the
department determines that the proposed change would result
in any material increase in any environmental impact of the
facility or a substantial change in the location of all or a
portion of the facilitys the board shall hold 2 hearing in

the same wanner as a hearing is held on an application for a
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certificatea After hearings the board shall grants denys or
modify the amendment with such conditions as it deems
appropriateas

{2) In those cases where the department determines
that the proposed change in the facility would not result in
any material increase in any environmental impact or would
not be a substantial chanqe in the location of 311 or 2
portion of the facilitys the board shall sutomatically grant
the’ agendment either as applied for or upon such terms or
conditions as the board considers appropriate unless the
department's determination is appealed to the board within
15 days after notice of the department's determination is
given,

{3) 1If a hearing is requiredy the applicant has the
burden of showing by clear and convincing evidence that the
amendment should be granted.

{(4) If an amendment is required to a certificate which
would affects amends alter or modify a decisions opiniong
ordery certifications or permit issued by the department of
heelth-or—board-of—heateh under. the state ajr _and  water
qQuality sStatutess such amendment must be processed under the
applicable statutes administered by the department eof-heolth
or—bourd-af-health."

Section 17. Section T75-20-220s MCAy is awmended to

reads:



10

il
12
13
14
15
16
17
13
19
20
21
22
23
24
25

LC 2230/01

nT75-20-220. Hearing examiner - restrictions -
dutiess (1) If the board appoints a2 hearing examiner to
conduct any certification proceedings under this chaptery
the hearing examiner may not be a member of the bhoardy gor an
employee of the departmenty—or-e-member-er-employee—of—the
department-of-heatth-or-posrd-of-nheatths A hearing examiners
if anyy shall be appointed by the board within 20 days after
the department's report.has been Fited with the toards If =&
hearing is held before the boerd-of-hestth depariment under
air_and water quality lawse the board and the beard--ef
heatth gepartment shall mutually agree on the appointment of
a hearing examiner to preside 8t both hearings.

(2} A prehearing conference shall be held following
notice within 60 days after the department®s report has been
filed with the boards

(3} Tne prehearing conference shall be organizad and
supervised by the hearing examiner.

{#) The prehearing conference shall be directed toward
2 determination of the issues presented by the applicationy
the department®s reporty and an identification of the
witnesses and documentary exhibits te be presented by the
active parties who intend to participate in the hearing.

(5) The hearing examiner shall require the active
parties to submity in writings and serve upon the other

active partiess all direct testimony which they propose and
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any studiess investigationsy reportss or other exhibits that
any active party wishes the board to considere These
written exhibits and any documents that the board itself
wishes to use or rely on shall be submitted 2nd served in
Tike manners at least 20 days prior to the date set for the
hearings For good <cause showne the hearing examiner may
allow the Introduction of new evidence at any times

{6) The hearing examiner shall allow discovery which
shalt be completed before the commencement of the hearings
upon good cause shown and wunder such other conditions as the
hearing examinér shall prescribes.

{7) Public witnesses and other interested public
parties may appear and present oral testimony at the hearing
or submit written testimony to the hearing examiner at the
time of their appearances These wWitnesses are subject to
cross—examinationa

[{8) The hearing examiner shall §ssue =& prehearing
order specifying the issues of fact and of laws identifying
the witnesses of the active »92artiess naming the public
witnesses and other interested parties who have submitted
written tastimony in lieu of appearances outlining the order
in which the hearing shall proceedy setting forth those
section 75-20-301 criteria as to which no issue of fact or
law has been raised which are to be conclusively presumed

and are not subject to further proof except for good cause

- 5B 430



I U

w

-
LB -~ R - B - S -

L

13
14
15
16
17
18
15
20
21
22
23
24
25

LC 2230701

showns and any other special rules to expedite the hearing
which the hearing examiner shall adept with the approval of
the boarde

{9) At the conclusion of the hearings the hearing
examiner shall declare the hearing closed and shally within
60 days of that datey prepare and submit to the board and in
the case of a conjunctive hearings within 90 days te the
board and the board-of-hestth deparkment proposed findings
of facty conclusions of laws and a recommended decisions

{10) The hearing examiner appointed to conduct a
certification proceeding under this chapter shall insure
that the time of the proceedingy from the date the
department®s report is filed with the board until the
recommended report and order of the examiner is fited with
the boards does not exceed 9 calendar months unless extended
py the board for good causee.

{11) The board or hearing examiner may waive 21l or a
portion of the procedures set forth in subsections (2)
through (8) of this section to expedite the hearing for a
facility when the department has recommended approval of 3
facility and no objections have been filed."

NEH_SECTICNs Section 18 Mining overburdeny wastesy
and tailingss The department of natural resources and
conservation shell require that all #&ining overburdens

wastess and tailings be treateds storedy and disposed of in

LC 2230,01

accordance with all requirements imposed pursuant to federsal
low and may adopt rules necessary for this purposeq\

Section 19« Reorganization =--~  existing péﬁéonne1r
rulesy transactionse The provisions c¢f 2-15-131 through
2~15-137 apply to the reorganization required by this acte

Section 20« Repealera Section T5-5-502e HCAy s
repealedes

=-End-
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STATE OF MONTANA
REQUEST NO. __ 356-81

FISCAL NOTE

Faorm Bi-15

In compliance with a written request received __Febyuary 11 , 18 .81 , there is hereby submitted a Fiscal Note

tor _Senate Bill 430 pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Cade Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon reguest.

Description of Proposed Legislation

A bill for an act entitled: "An act to transfer from the Department of Health and
Environmental Sciences to the Department of Natural Rescurces and Conservation the
regulatory functions relating to air and water quality; public water supply; sanitation
in subdivisions; major facility siting; mine overburden, waste, and tailings disposal;
and other miscellaneous functions to transfer from the Health and Environmental Sciences
to the Department of Natural Resources and Conservation the functions of setting air and
water quality standards, classifying watercourses, major facility siting, and hearing
appeals from decisions of the Department; to generally revise the laws to conform to the
transfer.

Assumptions

1, The Bureaus will stay housed where they are currently located in the renovated
Cogswell Building.

2. The rent for these facilities would not be charged to the Montana State Department
of Health and Environmental Sciences.

3. All legal, support staff accountants, and clerical personnel are transferred along
with the professional staff.

4, Grant activity and current dollar levels transferred to local health agencies will
continue.

5. If the Bureaus are requested to move, then the Department of Natural Resources and

Conservation will be appropriated funds to!

a. pay for the physical move of approximately 75 staff members, equipment, files,
etc.

b. pay for all telephone and data system hookups

c. pay for rule hearings to transfer the necessary rules

d. pay for the printing of rules, pamphlets, forms, and other material required
by these functional units

e. pay for laboratory support provided by the Montana State Department of Health
and Environmental Sciences

The Department of Administration will be billing the Department of Natural Resources

and Conservation for the space occupied by the bureaus involved in this legislation

E Fiscal Impact N'fég

3 /

§ Assuming that all FTE are transferred to DNRC, and that ! .

: the full appropriations would follow that move, there is no jglil&44&057

i fiscal impact.
: P BUDGET DIRECTOR

Oftice of Budget and Program Planning

Date:A?d’ fé: 5/




