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INTRODUCED BY ~:At!:.!~ ~:, 1 ~ ----> -
~ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE ~HE 

LAW RELATING TO T·HE APPOINTMENT OF GUARDIANS FOR 

INCAPACITATED PERSONS; PROVIDING FOR LIMITED GUAROIANSHIPS; 

DEFINING WHO MAY BE GUARDIANS AND CLARIFYIN<; THE PROCEDURE 

FUR APPOINTING GlfAROIA!'lS; AMENDING SECTIONS 12-5-312, 

72-5-313, 72-5-315 THROUGH 72-5-317, MlD 72-5-32lt ~4CAo" 

BE IT oNACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NfH_SECIION• Section ~. Definitions. In this part 9 

unless the CQntext requires otherwise. the followin9 

definitions apply: 

(1) •Full guardian• means 2 guardian who possesses oll 

the legal dutieS and powers enumerated In 12-5-321. 

[2} "Limited guardian• means a guardian who possesses 

few-:;r thait all of the le-3al dutl~s and powers of a full:--

guardian and whose rightst powerst and duties nave be-en 

specifically enu111erated by the c.ourt. 

(3) "Gua~dian" includes a full guardian and a limited 

guardian. 

H~W-SftllUti. Section 2. Purpose and basis for 

guardianship. Guardianship for an incapacitated person may 

be used only as is necessary to promote and protect the 
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well-being of the person. The guardianship must be designed 

to encourage the development of maximum self-reliance and 

independencQ In the person and •ay be ordered only to the 

extent that the person's actual mental and physical 

1 Imitati-ons require it. An incapacitated person for whom a 

guardian has been appointed is not presu-med to be 

i~co~petent and retains all leqal and civil rights except 

those that fravE:· been expressly li11i-t.ed by court order or 

have been specifically gran~ed to the guardian by the court. 

Section 3. Section 72-5-312y ~CA~ is am~nded to read: 

•12-5-312. Who may be guardian - pri-orities. (1) Any 

competent person or a suitable tnstltution~~~QL 

oilJlllLQfil.-J;siUIQf:aUWl-JlL.illllf.Jlf-lt.!i-111~ 11ay be appointed 

guardian of an incapacitated person. 

(2) Persons who are not disqual-ified have priority for 

ap?otntment· as guardian in the following order: 

Lill-il-.-WIL:UID~--'Ill.lillJ;.i at ion • 2L--IIcilUU;e. __ D.QIUlLll:fl.t. 

~llor:zuislD_,.QJllllin~t.ll!J_lu_:tiJJl_i!lkjl=iLitll~I.lilllls...iL:tll~: 

CDULL-S~~fikall~ finds th~t at_thc time of tbe nomipatioo 

1b~- jocapacjtated__pecson haQ__1b~-~lt¥-~_mgke__a 

~g~JloQAL~_illtlllliQ.i:nl~ua~ 

tetlbl the spouse of the incapacitated person; 

fbt1~1 an adult child of tha incapacitated person; 

tet1~ a parent of the incapacitated person, including 

a per~on nominated by will or other writing signed by a 
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deceased parent; 

fdtiel any relative of the incapacitated person with 

whom he has resideo for more than 6 months prior to the 

filing of the petition; 

!fL__a--Lel~~~-nc--t~nd who o~aemnns~at~a__a 

:ain~-l=Uw:!i.Dg__inUu.i.L_iiL_tb~--ltUfaJ:.o:t_gf __ ~ 

.lW:iUL><:.ilat~llilOlll 

l~-~Lixate associatLaD--RL--Oanocafl~~aLga~tiaa 

lti~tLii--IJUH.Iil.an:a.bln~u m _foe i nc ag au:t.~UsL~=n.u___a 

m!lllllllu:--IIL.lW;.b--JU:lvate associ at i oO-O-'-WUlllLnflLs;su:ggcati.ao 

aQ~~b¥ the associatjon qr 'grJl.Q.[.atiJuLJ&_.a.C.L-Jl.L._Q 

guardian _Lg~jocapacjtated person, or a~~o_in£ludeQ 

.on-an_.af.Li.cU.Ll..U:Lof~~oc i at j on_~.c.gao j zat i on__as 

hl!liJl.w,_ aod sy j table _t.g p<:t aS-WJauti..gn_.Qf_lDL.~~s;il~ 

jli:I;:;Q[Ill 

tetihl a person nominated by the perscn who is caring 

for him or payin9 benefits to him. 

1Jl--Ib~-nLioc~l~-~Qll:ab!l~-lo_:a~~&1lgn_!Zl-i!c.e 

gaL._l!inglngs__gJliL tbe caut.t_ shall S!ll!ls;:L...tb.e __ _g,.ci.alli. 

~os;latlao~_gc~goprofi~oLation tbat_l:;_b~_0uallfl~ 

ma~llli.IUI~ '0 • 

Lil--f¥~-il~- provjded~Ub$ecti0o_!~L1-1b§_~QUL~ 

mil¥-001--il~~oint__a __ persooo iost~YtiOlli.--i!:i:ao&iati.anL--RL 

nanpcafl:L.sau:pll£.atill0-1g_ll.e-the_gy~i11Lllf_~ln&allac i tated 

ol:Uan-lf_tb~ peqpo, instit.lttlon.t.__a~atiao.._IOIL-'lOlliU:Qf~ 
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s;QLJllLI:i!i.loo.l. 

lal---OLPYl.t!JUi--'l.C_..l:;__liJs.eb_tg__ll~--<lw:lnll-.tb.e 

~acd~~Ub:a~ant!al serv~-~--~.e_--lo~i!Qas;Lta~!l~ 

WU:.sllD--l~-OCO!ullaoal-OL.bJI:ai.aess capa<:ll¥-ll.t.b.eL-1tlao 

ln~ capacity gf sua~lillll 

lbl-..l:a-OL..l:i-llk~l¥-tP_ail~lll!l-<lucloo_tb.e __ gua~~lan:abip 

PUloJL.iLI:Ud I tgr II:Lthe-.lW:i!Qi!s;l.LI.t.e-'LililLSQJl._ll:ttl.eC...tball..ln 

~e-s:ana&il¥-Of~~illl.i 

Ls;.l__h;u__llL__l:;_llkeb_to_bave_llw:lgg...ti!JL=maa:ablp 

l!UlQ<!~!l=~:;__.tba.t.__mll¥--&anfli&~--llllll--.t.ll.a:iL-Rf _ _tbe 

.i.n~..CUlac.i.ta±.e~erson: or 

l~ s emp I D¥!l-'Liut-'Ll~UsoO.t..-iWil;llJ.iliao.._a:asoti-'!liQQ.>. 

OL---llogg.tQ!U_aorppratlo!L!ibg pr w~JUILLI!!l_lllloJ.tllllfl.e.<! 

~-~ub~~tjgns C~Ql thrgugb (41lcJ. 

!il--IL the court determjnes that therg~_gualjfjed 

pengo willing amLanl!l tg ser~gu~lall.t.-~~:L-'Ilil¥ 

lUioain~-iiD-iloency of..Lhe~-aL-f.e.<!Ual-£1QY.!:Ullllli:M_tbll_ls 

a~oc~eQ_gc regujred by $ta~u~~~l<!~.cvls;e~-~o-1~ 

~--Q£_ ~o persons sytf~rJng from the kjQd_gf_~lit¥ 

ftg~bich tbe __ jncapac~~~~~n_~_suffeLing__g~a 

~esLon2il-~be ageocyo optwi1h:ata~g tbe p~looS-llf 

!i!Jb:;t;,;.U!Ul-lll..a-llben!ll!.IU:-illl-'Ule.w;¥-ls- iiPPO i at il-'L-llllii~J..iul.o. 

~-~ may also appoint a ljmited gu~_to represea~ 

~Q.e..CitiiULiD.Ures t of tbe i.W;.iJ.RaC j tat e(Lg.ec..QQ.L.WliulUU-.a 

~uua.allan-L:;_ill)po; nted pUJ:SYilot ta th; "-~euiolh 
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.tJlL. spec j f i ed- i n:t~ gf the I ~-""ila.t.!ULJlu..um_.i..Li;bii 

sole respgns;-bj_)Jty of the llmitgd guacdjan 4od ._.lL_umwt.ea 

f~gm tbg responsibi)lty of tbe~x." 

Section 4• Section 12-5-313, MCAt is amended to read: 

"72-5-313. Visitor in 9uardlanship procee(Jings 

defi iH:~d. A visitor ~s, with respect to ;u~r~i~nship 

pFoceed i n'ds, a. person who is trained in law, nursing., et"' 

social workL--~~~ical care. men~l--b~h-kaLa1-~a~c~l 

~~~-_edYkatlg~--g£_ CPhabill1Atlun and is an officer• 

~:n11loyee 9 or special appointee of the court with no personal 

interest in th€ proceedings." 

HfH-£ftiiUN1 Section s. Kequest for notice 

interested person. (1) Any interest~d p~rson who desires to 

b.c; notified before. any order is mac~ in a guardianshiP-

proceeding may file ~tr~~ith the cler·k a request for notice upon 

payment of any fee required by statute or court rule. Th~ 

clerk shall ma·i 1 a copy of the demand tc th-e guardian., if 

on~ has been appointed. 

(2) A request is not effective unless it contains ~ 

statem~nt showing the interest of the person making it and 

his ~Cdress or t,3t of his attorney and is effective only as 

tc matt~rs occurring after the filing. Any gcvernr.iental 

~yency payin~ or planning to pay ~enefits to the alle9eC 

inc3pacitated person is an interdste~ person in 0uardianshio 

proceeding$. 
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HEW-S~~N. Section 6. Contents of petition for 

dppointment of 9uardian. (1) The petition for appo1~t•ent of 

a guardian shal·l contain: 

(at the name• residence. and mailing address of thb 

petItioner, his re 1 at i onsh i p to the _alleged incapacitated 

person., and his interest in the ~atter; 

(b) the no~e~ residence, and mailing address of the 

alleqed incapa,itated person; 

(C) the nature and degree of the alleged incap~city; 

(d) if the petition in any May affects the Rlana~ement 

of the property of ~he alleged incapacitated persont the 

approximate value and description of his property, including 

any compensation, pension, insurance, or allowance to which 

he roay be entitleai 

(e) whether ther~ iSt In any state, a full guardian or 

limited quardian for the person or estate of the 

incapacitated oerson or a conservator of his property; 

(f) the name, residence, and mailin•J address. of the 

p~rson whom the petitioner seeks to have appointed guardian; 

(g) the nam~s. residences, and nature of relationship 9 

so far as is known or can reasonably be ascertained• of th~ 

persons .nost closely related by blood or 11ar r I age to the 

alle~9d incap~cit~~ed ~erson; 

(h) the name and residence of the person or 

institution having the care and custody of the alleged 

-6- ~e, ~Oi 
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incapacitated person; 

(i) the reasons why the appointment of a guardian is 

sought and whether a limited guardianship or full 

guardianship is requested; 

(j) the facts supporting the alleg3tions of incapdcity 

and the need for a quardian; 

(k) the specific areas of protection and 1ssistance 

rEquested and the 1 imitation of rights requestf::'!d to b~ 

includ~d in the order of appointment; 

(1) in the cose of a petition for limite-d 

guardianship, the particular powers 2nd areas of authority 

that the petition seeks to have vested in the limited 

guardian as provided in [section 1] and the term for which 

the 1 imited guardianship is requested; 

(m) in the case of a petition for full guardianship• 

the 1€ngth of time the guardianship is expect2d to last. 

(2) The petition may also tnclud~ u ~2ouest fo~ 

temporary guardianship as provided in ?Z-5-317 if the 

petitioner believes that the requisites of that s~ction are 

met and that t~e _appointment of a temporary guardian 9 

pEndin~, the COMpletion Gf guardianship proceedings, is 

necessary to ~rotect the welfare of the alleged 

incapacitated person. The facts requiring appointment of a 

temporary guardian shall be stated with specificity. 

Hfw_l~IlQHa Section 7• Purposes for establishment of 
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limited guardianship. A p~tition seeking th~ ~staDli~hment 

of a limited 9uardi~nshlp shall specify ~he p~rticular 

powers that the li~ited guardian is proposed to exercis~ ~nd 

the particular areas of protection and assistance requirea. 

The purposes for which a limited gudrdian may be aopointea 

include: 

(1) to care for and maintain the clle98d incap~citdteo 

person; 

(2) to assert and protect the rights and 

interests of the alle9ed incapacitated person; 

(3) to provide timely and informed cons~nt 

necessary medical procedures and procedures ireplemented 

connection with habilitation and training progrcms; 

..,oest 

to 

ir: 

(4) to assist in the acquisition of n~c0ss~ry 

traiiling, habilitation., and edlJCation for the incepacit2ted 

person; 

(J) to exercise. any other powers, duties 9 or 

1 imitations in regard to the care of the incapacit~t~d 

person or thP. management of his property that the p2-tition 

shall explicitly specify and which may be no greater than 

the powers a full guardian can exercise. 

Section e. Section 72-5-3159 MCA? is amended to read: 

"72-5-315. Procedure for court appointment of guardian 

hearing-- examination-- interview-- procedural rights. 

(1) The incapacitated person or any person interested in his 

-8-



1 

2 

3 

4 

5 

6 

1 

t 

9 

10 

ll 

12 

13 

!'. 

1:; 

16 

l1 

1a 

19 

20 

Zl 

2l 

23 

24 

25 

LC 1118/01 

welfare, i~cluding the county attorney~ may petition for a 

findinq of incapacity and appointment ~f a guardian. 

(2) Upon the filing of a petition, th~ court shall set 

a d~te for hearing on the issues of incapacity. The 

allegedly incapacitated person may have coun~el of his own 

choice or the court may, in the interest of justice, appoint 

an appropriate official or attorney to represent him in the 

proceedingt who shall nave the powsrs and duties of d 

quardian ad litem. 

{3) The person alleged to b.:_~ incapacit3t·~d shall be 

ex an:. i n~:~.d by a physician appo 1 nted by the court "'ho shall 

sub1nit his report In writins to th:! court 3nd be int~rviewed 

by a visitor sent by the court. ~~~~Sib1e~_tbe-~QUL~ 

.S.Dll~lllliaL....a.s-..li:.Ul.t.JlL--'I __ ~lm..-»!~..liali--i>SIUii:.lll.~J: 

llL.t.t&illl~U~~llliit~-!U:-~lln¥ 

fllt:--ll£~11L->! i J;h tbe ~SlL>l~bliog s:oW:US.ism~:t-.1..5. 

~l~ad~~tbe cause of the incagacit¥• The visitor a+se 

shall ~D intervtew the person seek+nq--eppof~tm~"~-ftS 

que.,.\."ltftn 1rtbo agpears to have cau5eQ the pe"tilillD-.ta_he_iil£sj 

a..a.d_:lb,a_p.et:sgn who_,U. ogm.j nate.d_t.~-~t:ve as ~Ula.(.QJ.ao and 

visit the present place of abode of the perso~-alleged to be 

incapacitated and the place it ~s proposed thdt he will he 

u~tain~d or reside if the reque£ted appointment ~s made 3nd 

~ubmit t1is report in writing to tha court. ~QeQ~~~£-aD~l~ 

~tbQU:t __ un~~~¥-i>I:~Ail~-~~n~-:tb~abllity J;g_pa¥-~>1 
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:t.lllL.iiillesuuL.iw;.il~llilted pu•aDL-tb~ cuuu~-lD-..fliu:IDIIli!:t.illg 

:tJu: __ jUJmiiWil.tL.~.alL-util.iu-:t.hJ!_liJU:lti c e s of anx..lllolbli"--l..: 

WilLit.ilbllLIIo<>ncy that oti.IIJ:~.U..w ill i ng_tg_IU[.il~~ 

~odition _gf _ _tn£ _ _al~lY ip,apa~itated p~o aod make 

reco••enctwt i-go,s_~t;.he <;ouu_.u.gac.s;li og th&-~Uln-~~ 

fSU:Ill....llLJitate iotu~nJoJJ.U_ilfLti.J:JOa 

(4J The person alleged to he Incapacitated Is entitled 

to be present at the hearing in p€rson and to sec or hear 

all avidence b-ea-ring upon his conditton. He l-s entitled to 

be present by couns~l. to present evidence, to cross-examine 

witnesses., including the court-appointed physician and the 

vi sJ tor • and to tr 1 al by jury• The Issue may be determined 

at a closed heari-ng N i thaut a jury if the per son .=;:11 ec4:!d to 

be incapacitated or his counsel so requasts•" 

sect ron 9· Section 72-5-316., N.CA, is a11ended to read: 

•72-5-316. Findings -- order of appointment• ~~e-eear~ 

lllft'1--e~Trt1:-e-qaerd+e"-e-s-t""etttte-s~ed-+f'-+4!:-.f-5--!teHsof+ed-~f"te~ 

the-~erson-~e~-whftm-e-qHe~d+eft-+~--~eu~h~--+s--?ftee~ee~i:ft~~ 

eftd--~he~--~he--epre+~men~--+s--n~~~1e~r-er-des+~e~~e-e~-e 

~ee"s-of-~Pe¥+e+ft~-eeft~+na+ft~-~ere-ft~--~a~ePv+~+an--o+--~he 

peP,~n--af-_.he--ffteepeeT~e~~e--~e•~~ft·---A+~e~fte~¥~tTy-~he 

ee~rt--Mey--e+~•~ss--~~~--p~eee~di"~--o~--~n~e~--eftY---o~heP 

ep~e~~tete--$~der• lll--lL the cgur1-l:i-:iatl.>.f~-tbilt_tbe 

~ll!J.tl_fgJ:_IIIIullJI-->1-il!l.iiL>Ii.iiDJiblll-U SQUQbJ;__lL-lW:ili!.il-"ila.i.JUi 

aWLJ.hiiJ; __ jullii:.Lal--ln!&DL~.Um_llL.ill.Lllll.>.2D.:!LfJ:U~g~f 

-10- ~6 ~0 \.( 
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;u;:ti;w_alllL_liJ:J;.iU£~IL.-.i~~u.ar:l!-:~;g__~:t--".s.s"--l~ 

r:£QUiLi>m~_f¥r:__~Qbysjcal__b~l:tD __ QL__~afi>~i:t-mal! 

iillll<lln:t...a....!lll.L.~r:llla.D-..b.illt.iluJ._J.l:le __ lllll~Uli.-.QtiUlbelL-i.n 

l.Z::!::.>ll..._w:..._a...l.JJli:te.a...>~lliiLlllaD-b.allln.g_:tlJ.e_ll.Qiofl<.U.....de~Ulbe.d 

ln_:tbe...l!L.du.._ti....t.be~u-i~.alilll!HL:tl:l.<I:L_.:tbe--<.ll~ll! 

lns;alla~:telLII~JUL£<Uil rj baodl e _:tb~uen.:tiaL.UIIJiiLemW~:t.:o 

fw:...~s.l!;lll beal :tb_liJ:-.Ufe:t¥-.iL.b.l.i...finlllltlaL..c.e!iliJ.tr:s;eli 

llteul-milQll>ll:lLbl!-21Ultbet:.a-.i:L!ib.all.,.g.c.Qer:~:t...:tlle_!llll:t.i.llll...lle 

:t.cu:te.d...aL.~:tigll-.i:llJ:...L~~JLli.[.QeL.IIOder g.a.r:::t....!t....Jtl' 

:tllu_s;l:l.<IQ:te.c~-...IIJ:Qs;eeJ:L__.as;s;g.c.Qlng.b.-.-Al:t.e.r.o.at i vel y • ...:tbe 

s;llll.c:t__....Bi.illt- d j Sll j S :;_;l;luL_...jjJ:gs;.e.eJliug____.w:_eJltet;-<l.JllL._ll.i;lleL 

.aQ.fl.&:Qgrjate ord,e~ is not inconsj~.titQS.-wl.t.b-tb~~U; 

I!Llltill<m!i gf :tb i s p.a.r::f..a_ln_i:;.>.lllug_il!i __ p.c.Qer:_.:tb.e.......s;Qli.c.:t 

!ill~l_mate_.:.Q~-findtngs o{_f.as;:t..a 

.Ll.L-Ihe cayrt.Jtmr not joyest a_.Q.WiL~a~l:tJl._"QlteL~ 

JJu:tie.:.--lllll!£~Wl_...;l;bgu __ Sjjugbi.__.lJJ...:tlJ.e_lll1li:t.i.llll-"'DJ:I-mlll!~ 

11.11:ti:t i QO fgr il_-fllll_liJ.I.il.uil.iiMllliU ll"-":tl1-__.a_-Httile.d 

IIJiar:~ill-~-s;llll!il1r:ll.il;l;gL.:.bLR--~b~-th~-s;pur:;t_.Qe:tl1.c~ige:; 

:tD.il:t a 1 jm!tfUI...>~ltiU.lllaD!iDill gr cgns.em:tgr:!iblll....i!i..._alL....t.b.aL 

iLJ:<lSiuiU.II for: :th'l care amL~o;tectj OIL.Ilf_;l;iuL.lDs;.illl.ils;il.il:te.d 

ner:in'H lhe .ar't• 1shaJ!l~. :mec i f¥-:ktb~ttJ.i:.t_a-fulUL.-llllil.el:l 

QUardiaosbjp is bslog £rgated. In the ~g~ _ _gf a ljmjted 

guardjaoshjg. ~-grder sb~~-~~£±1~aL-U~~s 

anlL.dl.t.:tiU-~.11-io_;l; be 1 I m j U~sllilll.a-.illllL_:ttlli __ pl1tlQ.Q 

iiiL.ilbi~IILl.imil~llr.lllilll!ibill is creatfUI.a 
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.L.U_.JHI_J.w:.aJl.ilti:ta:tl1lL-llU!illn-m.<ll<-~--liml.:t£.;;!_ill_:tb~ 

u.e.r:tia_Qf....ao¥-Uv.iL.g.c-lUUiliuLti.Qb:t!i-'ll<s;ell:t_:thll.s>: __ :thili 

a.c.e....~~-llls;gJUll:teDt-llii:th--.tlU:-~lsll_QL:tb.e....~ 

.ljL.ilQ:tl1lL-::tll-...:tll.e--.jjJLii.uil-....J.tnlli!i.i_....t.b.e......._s;£l.L!.c.:t!.:i.-...llL<lli 

.:.Qes;lficall~ Q.CQlllQ.!il!i_fli.L..~li!ti:t.alill£1!i&-Ibl1~ar:-!ib~ll 

s~_:tl:l.<l:t-.il1l-t~oot specifi~alll!-llml:t~-.ii£2--L.!l:talDe.d 

hx-1b~ln£~ated person." 

Section 10. Section 72-5-317, MCA• is amended to read: 

"72-5-317. Tew.porary guardians. {1) If 30 

inca~aCitated person has no guardian and an emergency 

exists. the court may exercise the power of 2 guardian 

pending notice and hearing. 

(2) If an appointed guardian is not efffOct i vB 1 y 

performing his duties g.c_iL~~i~D£~-alllllliD:te~-£Yar:jiao 

and the court further finds that the welfare of the 

;ncapacitated person requires immediate action, it w.ay. with 

or without notice, appoint a t€mporary quardian for the 

inc~pa~itated ~erson for c specified p~riod not to exceed 6 

months. Ille_s;«ur:l:.-JI.1l! agpoj n:t-ltitber a flllLli.L..>IJ.lJ:lll>.ll 

t..emgqr;ir'f guard jan. depeodiJl!iL_gD_.tb..e-.DGsiLaW:L.C j rcymstaD.ke.:t 

gf_tbe jocapacjtgted_gersoa. The cgyrt ma~--021--~Si--a 

~•gon:;ary guardla~-•ore powers :tWin are re.qLli.LsuLb.¥--tJle. 

~iCkUmA1a~_ngce$Sitating khe appolntmeota-Ib~ order Qf 

.agggln:tm~~_;tllmograrv cuar:.Qian ~ll--~.il:tl1--¥bl1:ther: _ _.a 

full or 1 jmj;l;ed tei!Porar:y gyar:.lliall!i~J!.e.i.n~ll:tl1lL.illl.ll.a 

-12-
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la__1he s;ase gt_a 1 j •jtesf t,uggLjl[:t_QlLir..di~_t~~~~.ic. 

.QllliUli....iiwL.dU:ti£.5.-'lf tll!l l! • i twLtempgrar¥-liUiU:J:IhHl.o. 

OL-ln~li.!lJJlilJ:L is •a 12er sag i~Jtailanl~: __ alL->~illiDll 

t~_ii:i.J;&JI!IIQLJIU--S!Iill:lila_fgr_.a• i ncgaiiij;itiit~HL~J:lii!Jl-'lbl< 

l._lo~gf 9 temggLjry guardian 2XCeQ1-a-U~c~~~R1Ltx 

lihlLJL_in~l.i..l;iJ:>l.ii_tlL_iU;t __ ~--gwwjLlD-Ili.IL.!UI>lo:t--tllJ..IJ.a 

~o~~iouli__of_-IZ=~Lilz the COUL1 may -an~ut _ __ali 

~llLliU-liWIWiiiU-.il..llllJ:lilULSU:_eoli:t¥-lill!l..lilllllll_lltlJ.aD<~l!-ll.i: 

ineliS:lillL.JIWli:J:_Jb.al'._.llLO:tilillm-1~t_.a.s_liJI.iiLJ:Ii.illl.o.-Iblli 

lil.lllli~illD-llollli-D.O.t Dorm j 1; 1; be -..ulllliut=Lll!_~-llll.J:liJ:..Q_lOJ: 

JWtit:t--lillll--lliUi....iiU~al coo fl j CLll.LiDto.u<lit_iJLJ:"".U~ 

~n£-~~~-!QL_~~be temporary guardjan~bip is ~La 

A-t&lloPllJ:au_llll.iiJ:J:Iie!WI<b"--~£J:II.ilisl-lill:llillibLl..li.b.alLlilWI>' 

;mtlL-<~--Pl' r sog or iilltit:t-liJlllJli_nnt_l.p.el.Uillil.a.J;o_~J:Xil_<lli 

~J:;ll.aD-aoJ:I.JibgJli-'ltlll;Dt i se oua lili.alLt"---~-lllliiLJ:Ilao_~ 

~uuolnt.aJ:I __ llx_tb..._s:au.tt-tn_.a~~tilmRIIJ:iiJ:¥-ll~1iao£-bULlD 

nu_kalie-ma:t-hil-liJil~QL_lggQil£_tbao_~tbli.o. 

t:3!t1ll A- temporary .fW.l guardi-an is entitled to tt:·~ 

care and custody of the ~ar~ and th; ~uthority of any 

p~rmanent gug~dian pr~viously appointeo by th€ court is 

suspenj~<J so-lon~ as_ a temporary guardian has authority. A 

~QJ:aJ::t-llmit~1-9~<~J:J:Iian __ ili-~n:titll:li-~Q--~~~Ililie_..liY~ 

~a~l:l:~--.illi _ _aLl: __ ~Q.e~ifl~~.t.antil!IJ.ll_him-in_tna_sot:~t-2£ 

u~~QiDt~eot~__a~_tbil pow,;c 2f__an~~cwunen1---~alan 

Jl(m£i2ll:ill<--ell!;l<lilltwL__b~~ Ct to ,.XE Cl;~ll-tbll.:iL~J:li 
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iA-suaU&D~ed so lang as t-e tem~ Ji•itcd guacQ1an __ bas 

aUtbQLit:ta-~-llQUCt--k¥--liPes;;jf!c ••~-Ral<~~Dd-all 

auLbQLltx_Qf_tb~ per•aeent_guaLdlao_ugo• aopaiet•e•t _gL__g 

t.e~J:al:l<--limltall-_gWIJ:J:Iiao.o. A temporary guardian may be 

removed at any time. A temporary guardian shall make ~ny 

report the court requires. In oth~r respacts the ~rovisions 

of t:hi s code concern-i nq guardians app 1 y_ to temporary 

guardians." 

Section 11. Section 72-5-321• MCA, is 3Mended to read: 

•72-5-321. Powers and duties of guardian of 

incapacitated person. Lll-Ibe nowers_aad_dUL~5-2f_a-llm~a 

gu~1iao_.aJ:-"--t~a-~uu~uLlD-.3l!L-IlJ:J:I.IlL-_.allliSI.i.nting_J.b~: 

gu~J:Ii.an.o. __ Ib.a __ lLmiteJ:I __ liJI.iiLDi.an_~J:~~~:ll_~~llll~t-tbe 

~itlOn_nf_tba_inkaPakltalA!i_~£~-an~-llf_~.t~e-~ 

b.illi.-l<l:eo_.:;ulljillltJ>!-lll.LilllUUllllll-lUI~t~.illi---te!lU.iJ:£;;o 

Q~-1ba-l<QU~t-P£_b:t_l:2uLt-Lulea 

t~till A full guardian of an incap~ctta~ed person has 

the s~me powers. rights, end duties respect1ng his ~~rd th~t 

a parent has respecting his unemancipated miner child• 

exce:j:·"t tt"lat 3 9uardian is not 1 iabl~ to third pers<"ns for 

acts of th~ ward solely by reason of the oarental 

rela·t.ionship• In particular and ~iti"Jout qualifying the 

foregcin9, a full ~U~[dian has the fnllnwi~g powers ano 

,Jut.i~s, except i3:5 modif+et'f llm.it.asi by ord~r of thP- court: 

(a) To the -e-xtant that it is consistant with the t·cr"ms 

-14- CS B ltDlf 
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of any order by a court of competent jurisdiction relatinq 

to detention or com~r.itment of the ward, he is entitled to 

custody of the person of his ward and may establish the 

ward•s place of abode within or without this state. 

(b) If entitled to cus~ody of his wara, he shall make 

provision for the care• comfort, and maintenance cf his war~ 

and whenever appropriate arranqe for his trainin9 ano 

education. Without regard to custodial rights of the word's 

person, he shall take reasonable care of his ward•s 

clothing, furniture• vehicles., and other personal effects 

and commence protective proceedings if other property of his 

ward is in need of protection. 

(c) A full guardian may q i ve any consents or approval.s 

that may be necessary to enable the ward to receive medic~l 

or other professional care. counsel~ treatment~ or service. 

(dJ I~ no conservator for the estate of the ward has 

been appoin~ed, ~~ ij full gu~r~~ may: 

(i) institute proceedings to compel any person under a 

duty to support the ward or to pay sums for the welfare of 

the ward to perform his duty; 

tH) reca.;,ye··llfOney and tangible property deliverable to 

the ward and apply the money and property for support. care~ 

and education of the ward; but he may not use funds from his 

-.ar(J• s estate for room and board which he., his spouse., 

parent. or Child have furnished the ward unless a charge for 

-15-
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the service is approved by. order of the court made upon 

notice to at least one of the next of kin of the incorepetent 

ward.,, if not ice is pass I bl e. He must exercise care tc 

conserve any excess for the ward•·s needs. 

(~) A fu11 gu~rdian is requir€d to repcrt thf' 

condition of his ward and of the estate which has b€~r. 

subject to his possession or control~ as required by the 

court or court rule. 

(f) If a cons2rvator has· been appointed. 211 at the 

ward's estate received by the full guardian in .exce>ss of 

those funds expended to meet current expenses for suoport. 

caret and education of the ward must be paid to the 

conservator for management as provided in this code, and the 

fUll guardian must account to thE conservator f~r tunGs 

exvended. 

t~tL3l Any full guardian of one for who~ a cons~rvator 

also has been appointed shall control the custody and care 

of the wa<d.__A __ limitect g~&Lglao--~~~n-12L-~02ill-~ 

LQQ~~~~ bas been appoint~~n1Lnl-~bg~a_ aspects 

llL~~tWUI:-illlJLI;aJ:LliL-:tl:la_~_alt.!l.~:-l<hiL.b-b"-u_gllt£D 

&UtW!Lill!--bx--tbe ordec --U~ll~IUI-:tll.Q __ _l.lmil".c! 

~a.a:d.i.aCl.$.blll..a. eftd Jbe ful 1 gue,rd ian or li.m.lt.eQ_g~n i s 

entitled to receive reasonable sums for his services and for 

room and board furnished to the ward as agreed upon between 

hi""· and the conservator• provided thE: amounts agreed upon 

-16-
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1 a~~ reasonable under th~ circumstances. The full quardian 

2 ;;u:__lim.i.:t~~cltian-~c.iLJHIJ~liile..lillk~lil<"<::tLSlf 

3 the-iDkaR~t~t~d_g~~~k~e may request the conservator 

4 to ~xpend the ward's estate by payment to third persons c~ 

5 institutiops for th~ ward's care and ~aintenance. 

L H.l--t:!a __ fllll_-~u~c<llao_QC ___ limil.-"il __ .2llac<Jls:n--..JII>~~ 

1 ln~lllu:tacil¥--<:2mml~-f2J: __ m£o:tal __ n.,illtb __ :t.c~:tm2Dt-2C-fllc 

o :tcu:tw"DL~liOC!l~~D:t.il.L<l~illl~gc.__fgc_..>~Jllillll.iltillo 

9 llL-!!Wllil:t.lllD--2JI<!.tlL.IIbJL1Ltli!lllif!lf_JJrutlllill!.I_Q.t..IID.alll.Lt.c 

1 C! ¥ill.O-illfllL!l~-!:lllllil!ll:L:tl,L~<:!L<:;>:IWltll:.e.Dll-lll!Q~I!:t-<l!i-JlJ:Jl~<l 

11 in __ 1l=2=~~--liDl!!liL--1b~--DLQQ-"illiJ:~L--f2J: ___ iol£lllliDlaJ:¥ 

12 ~ILJili.t~--~!U.._fgJ::tb--in-li~.2J.t...J;ba»1><.LLZll-'lDJ::_lh_an 

13 flllllllii~~-IlliL&bao:t.>:.t_dlles no:t abr'"'"il:tlL>ID~-!!L_l~--J:lst!J;s 

14 llf __ mf!o:t.~alliabl~--ll"~llfili __ I!J:lll£i<lae __ fQJ: __ lo_Ii:t.l~J~ 

15 &b~s-ZQ_aJJ<l_Zl~" 

lt Section 12. Codification instruc~ion. Sections 1 9 z, 

17 5, j• and 1 are intended to be codifiBd as dn inteqr~l ~art 

lS of Title 129 chapte~ 5, pa~t 3t and the provisions of Title 

19 72, chapter 59 part 3, apply to sections lt 2, s, 69 ~nd ?. 

-EnJ-
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Approved by Committee 
on Judiciary 

INTRODUCED BY 

~ 
A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO THE APPOINTIIENT OF GUARDIANS FOR 

INCAPACITATED PERSONS; PROVIDING FOR LIMITED GUARDIANSHIPS; 

DEFINING WHO MAY BE GUARDIANS AND CLARIFYING THE PROCEDURE 

FOR APPOINTING GUARDIANS; AMENDING SECTIONS 72-5-312• 

72-5-313• 72-5-315 THROUGH 72-5-311• AND 72-5-32!, ~KA." 

BE IT ENACTED oY THE LEGISLATURE OF THE STATE OF ML<'HANA: 

HfK-~ti• Section 1. Definitions. In this part, 

unless the context requires otherwiseT the following 

definitions apply: 

( 1) •Full guardian" means a guardi ar. wl10 posSesses ;:,ll 

the legal duties and powers enumerated in 72-5-321• 

(Z) "Limited guardian" means a guardian who possesses 

fe~~r than all of the legal duties and powers of o full 

guardidn and whose rights 9 powers. and duties have been 

sp~cifically enu~erated by the court. 

(3) •Guardian" includes a full guardian an~ a limited 

guardian. 

~~tia Section 2. Purpose and basis for 

guaroi anshi P• Guardianship for an incapacitated person K1.ay 

be used only as is necessary to promote and protect the 
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well-being of the person. The guardianship must be designed 

to encourage the development of maximum' self-reliance and 

independence in the person and may be ordered only to the 

extent that the person•s actual mental and physical 

limitations require it. An incapacitated person for whom a 

guardian has been appointed is not presumed to be 

inco~petent and retains all legal and civil rights except 

those that have been expressly limited by court order or 

have been specifically granted to the guar~lan by the court. 

Section 3. Section 72-5-31Z, MCA• is am~nded tu r~~d= 

•72-5-312· Who may be guardian -- priorities. (1) Any 

co•pet~nt person or a suitable institution£-~~latl~QL 

DQDQLQil1-'QLQQratjoo or any of~aembeL~ may be appointed 

guardian of an incapacitated person. 

(2) Persons who are not disqualified have priority for 

3ppointment as guardian in the following order: 

LAl--'L-Il!ilJ:~~A~lwa_su: _ _j;!tilUU>Jl __ nooprofll 

~lU:Pt~UUluLJWml~-lu-.ttli:-lD~il.itti:JLJaUQDL-l.LJ;b!> 

kQUL1_Sil!il~lflkall¥~~a1-the time~tbe--oQmioa~o 

1b!> __ ...loi:aJlill;i.U:t.iU1---llUA.OIL-bad 1he capai:IU-~-lllilkll-..ii 

LililliliOalll.X-lDUillD!>Il1~boil:J.U 

tet.L.bl the spouse of' the incapacitated person; 

fbtlkl an adult child of the incapacitated person; 

tet.Ld.l a parent of the incapacitated person, including 

a person nominated by will or other writing signed by a 

-2- S E C 0 N D R E A D I N G 
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deceased parenti 

f8tL&l any relative of the incapacitated person with 

whom he has resided for more than 6 months prfor to the 

filing of the petition; 

tf\ a rel~ttve or friend wbo ha$ de~~sd--a 

AiD~ lqngstapdipg_...illf.lWI.u_jJ)~--~.aL.e-of-~ 

jocapacitaiAd-p~QQA 

(g) a pri~e association gc ognprofj~ppratioo 

~-gu~[djansbig progra• for jocapacjtated __ perspns• _a 

m~__gf_5u'b private assgclatjgn or oonpcoflt corpgratign 

~y~ by the associatjgn or corporatjon _tg__a~_a~ 

guardian for the jocap51c;;it;.;rted Person. gr a person included 

wjJling and sujtable to~ as guardian gf jacap~~g 

tetLbl a person nominated by the person who is caring 

for hia or paying benefits to hi•• 

13) The pL!ocitic~ ~Qlisbed in subsectjon I~ 

not bjoding1--and the CPY£1 $hall s&12ct the _g~~ 

~ation• gr ogoprgfjt corpQLatiQD tbat is b~Al_gualified 

and willjng~Uh 

C4) Exe;ept as DCOVi-ded jo sub~gctjoo 15JwJbe-'.Wtti 

MOJ QAt _App~igt B pCCSQDt iDatitytjQOs 4$SQCiatioOt OC 

.Mnpmftt cprpgcatiqq -to be· the guard I an of an fncapaci.t.abd 

JUtU.QD jf 1;he:petSQDt iostitytioot a$sgciatiODt QC OOJ)ptpfjt 
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=w:illlli.D.i. 

.La.l- prgyjdes pr___,i,L-Ukely to prpyjde dn(lng -Xb& 

IIY&Lalan§hjp s~antial services ~-Lbe___la~~~ 

person in the professiooal-GL-bU~ess cagacjt¥ otQeL-tQao 

lo-lba capacity gf guardian; 

lbl js pr is ljkely to become dyring t~ __ gu~[dian~LP 

gariod a credltgr of the_~acitated Q§tSQQs_Qthex~ban_iD 

the capa~L1¥-Rf gua(dlao; 

!kl ha$ or Is likely to have during the guardia~ 

QeL!Od jnterests that gay Cgaf~~ with tbgsg gf__tbe 

in£a~acitatcd person: or 

<da is emglgxeQ_nx_a pgrson. jnsti~~clatiopt 

cc__ognprgfit corporatipn wbg_QL ~bl~b would be disqualified 

uodgr 5ubsection:; C4ltat th[pygh t4accl. 

Lll If the~ deterging:; f;b;st tbere_.I.LIW gualifjed 

person willing and able t;o serye as guardjan. the cgurt may 

agggint ao agency of the state ~eral ggyernment that-!A 

autJ]ocizgd o.t.-t.es:~~~ired by $;t.atutg tg prgyjde sgryicgs tQJ.b,e. 

per5po oc to gersgos $Uffaring frpm the kind of djsabllity 

fJ:QII! wb!ooh th e incapQ£itated pttrson Is suf 

a-signee _gf the aferlog oc _a 
il'"K'• ogtwitbstaoding tlJ 4 • e proye 5.100$ of 

.su.b.a£:ctio_n___t_~t._.__wbenave.r:__an ___ aoeocy is __ aooo~n~ed_ auacdlan. 

Lbe court ••¥ 1 a sg appqlnt a lieiteQ uarrt· 
a spec;lfi-.. •~+- g •an to rqprftseo.t 

..._....u..a.~irest of t:.h • • sncapa,itatad ar 
liaitftd guardian 1 . A 

500
' NbftPftv9r a 

$ appoint d e pursuant to thl s suhsectiAO• 
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~~ed interest gf the in,apacltat9d person iS tb& 

~1e_~onsibjlity qf the limited guardian and -is-~~ 

~om the respgosibjljty gf the ageQkt&" 

Section 4• Section 72-5-313t MCA, is amended to read: 

•72-5-313· Visitor in guardianship proceedings 

defined. A visitor is 9 with ~espect to guardianship 

proceedings, a person who is trained in lawt nursing, ar 

social ~ork 1 medjcal car•• peo{al health care. pa~ 

~~_edu£ations or rehabiljta1iao and is an officert 

employee, or special appointee of the court with no personal 

interest In the proceedings.• 

NEW SECTIOK£ Section 5. Request for notice 

interested person. (1) Any interested person who desires to 

be notified before any order is mad~ in a guardianship 

proceeding may file with the clerk a request for nOtice upon 

payment of any fee required by statute or court rule. The 

clerk shall mail a copy of the demand to the guardian, if 

one has been appointed. 

(2) A request is not effective unless it contains a 

statement showing the interest of the person making it ~nd 

his address or that of his attorney and is effective only as 

to matters occurring after the filing. Any governmental 

agency payin9 or planning to pay benefits to the alleg~d 

incapacitated person is an intere~ted person in guardianship 

proceedings. 
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N~ftiiOHa Section 6. Contents of petition for 

appointment of guardian. (1) The petition for appointment of 

a guardian shall contain: 

(a) the namet residence, and mailing address of the 

petitioner, his relationship_to the alleged incapacitated 

person, and his interest in the matter; 

(b) the name, residence, and mailing address of the 

alleged incapacitated person; 

(c) the nature and degree of the alleged incapacity; 

(d) if the petition in any way affects the aanagement 

of the property of the alleged incapacitated person 7 the 

approxl•ate value and description of his property, including 

any compensation, pension, insurance, or allowance to which 

he may be entitled; 

(e) whether there Is, in any state, a full guardian or 

limited guardian for the person or estate of the 

incapacitated person or a conservator of his property; 

(f) the name, residence, and mailing address of the 

person whom the petitioner seeks to have appointed guardian; 

(q) the names, residences, and nature of relationship, 

so far as is known or can reasonably be ascertained, of the 

persons most closely related by blood or ~arriage to the 

alleged incapacitated person; 

(h) the name and residence of the person or 

institution having the care and custody of the alleged 

-6-
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incapacitated person; 

(i) the reasons Nhy the -appointment of a guardian is 

sought and whether a liaited guardianship or full 

guardianship is requested; 

(j) the facts supporting the allegations of Incapacity 

and the need for a guardian; 

(k} the specific areas of protection and assistance 

requested and the limitation of rights requested to be 

included In the order of appointment; 

(l) In the case of a petition for limited 

guardianshipt the particular powers and areas of authority 

that the petition seeks to have vested in the li•ited 

guardian as provided in [section 7] and the term for which 

the limited guardianship is requested; 

(m) in the case of a petition for full guardianship, 

the length of time the guardianship is expected to last. 

(2) The petition 

temporary guardianship 

11ay 

as 

also include a request 

provided in 72-5-317 if 

for 

the 

petitioner believes that the requisites of that section are 

met and that the appointment of a temporary guardian, 

pending the co•pletion of guardianship proc~edings, is 

necessary to protect the welfare of the alleged 

Incapacitated person. The facts requiring ii!PPOintllent of a 

telllporary .guardian shal-l be stated with speci'fi.city. 

HEN -sEtiiQK• Section 7• Purposes for establishment of 
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limited guardianship. A petition seeking the establishment 

of a limited guardianship shall spectf.y the pa.rticular 

powers that the 1 i-11ited guardian is proposed to ~xercise and 

the particular areas of protection and assistance required. 

The purposes for which a liaited guardian may be appointeo 

include: 

(1) to care for and maintain the alleg<ad inc.apacltated 

person; 

(Z) to assert and protect the rights and best 

interests of the alleged incapacitated person; 

(3) to provide timely and informed consent to 

necessary medical procedures and procedures implemented in 

connection with habilitation and training proqramsi 

(4) to assist in the acquisition of necessary 

traIning., hab i 1 i ta.t i on• and education for the incapacitated 

person; 

( 5) to exercise any other powers, duties, or 

limitations in regard to the care of the incapacitated 

person or the management of his property that the petition 

shall explicitly specify and which may be no greater than 

the powers a full guardian can exercise. 

Section a. Section lZ-5-315, MCA., is amended to read: 

"72-5-315· Procedure for court appolnt•ent of g.,._ardian 

hearing -- exa•ination -- interview -~ procedural rights. 

(1) The incapacitated person or ~ny person interested in his 
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welfare• including the county attorney, may petition for a 

finding of incapacity and appointment of a guardian. 

(2) Upon the filing of a petition, the court shall set 

a date for hearing on the issues of incapacity. The 

allegedly incapacitated person may have counsel of his own 

choice or the court may, in the interest of justice, appoint 

an appropriate official or attorney to represent hlm in the 

proceedi~g, who shall have the powers and duties of a 

guardian ad lite•• 

(3) The person alleged to be incapacitated shall be 

examined by a physician appointed by the court who shall 

submit his report in writing to tha court and be int~rvlewed 

by a visitor sent by the court. Whenever possib1es_tb£_c~ 

sball appoioX_~~tor a o~_who has particylar 

~perjence ~XR~-lD_~og. evalua~~ caring 

fgc_~ns with the kind Q~bljng condjtjgn-tbat-1~ 

gllaged_tQ_be the cause of the jncapaclty. The visitor e+~e 

shall alAQ interview the person seek+ftg--eppo+ft~m~n~-es 

gttef"tl+eft who appears to haye cqused the ne:tl.:Usw~_f~ 

aod_tb~ persgn who ~ noalnated tg__~~~~lan and 

visit the present place of abode of the person alleged to be 

incapacitated and the place it is proposed that he will be 

detain~d or reside if the requested appointment is made and 

5ubmit his report in writin9 to the court• ~heoe~~lale 

llli:tbQ.IIL_IIIllll.LLli!UA~-Uli~.JIJ::tlllHLilllLstb I 1 i ty t;o pay of 

-9-

1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1118/01 

tbe_alleged ~a~itated person. the courtr_io_~gylatjog 

:t.bL.JWI!,IIIlUJj;.~-_nan ytilin the seaices of aU¥.4UIIlli~ 

cbarjtabl£ agency that offers oL_l~Mllllng~eyaluat~ 

kQOdjtjon _Qf__tbe allegedly incapacitqted person an~k~ 

£ecommendatjgns to the cgurt regardjng the agst appropriate 

fgcm_Qf state jntecventjoD-ln_bis affajrs. 

(~) The person alleged to be lncapaclta~ed is entitled 

to be present at the hearing in person and to see or hear 

all evidence bearing upon his condition. He Is entitled to 

be present by couns~1 9 to present evidence, to cross-examine 

witnesses, including the court-appointed physician and the 

visitor, and to trial by jury. The issue may be determined 

at a closed hearing without a jury if the person alleged to 

be incapacitated or his counsel so requests.• 

Section 9. Section 72-5-316t MCAt is amended to read: 

"72-5-316· Findings -- order of appointment• ~he-eoar~ 

mey--appe+n~-e-~uer8+en-es-reque~~ed-+¥-+~+5-5e~~s~+ed-~het 

~"e-persen-fe~-whom-o-gue~dfsn-+s--~oo~~--+~--?"eepftc~~eted 

end--~het--~he--appe+n~ent--+s--fteeesse~y-er-des+~eb~e-e~-e 

meftns-ef-~revfd+n~-eeft~•nu+ft~-ee~e-en~--s~e~•+~+en--ef--~he 

pe•se"--ef--~he--•nee~eeTte~ed--pe•~efty---A~~e~ne~+•efyy-~h~ 

ee~r~--•ey--d+~m+~~--~"e--p•oeeed+ng--e~--en~e~--eny---e~he• 

epprep~+ete--erde~• ~lf_tbe court js satj~fjed that_ibe 

ll.eJ::>aD...f~<L.ttlulm-ii_QY.il.l:.ll.iil.ll.libli:l- i s s au ab t I.:;_..J.~~ilt.ll.d 

aall__tbstt __ jullikiill __ jnteryentl!ln_lo_bl:o_~ill_fJ:~~ 
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~~igo__and d~~gu_~_Qecessar1 tg ~ essentjal 

~&m&Dta--fgr his physjc~J hea]tn__QC__~tY• jt may 

72-5-aZl or a llmjt&A-guardiap haviog_the pow~~~ 

la_the ordec• If the court-l~.UUeA..tllaL_.t..bL->:ll~l:t 

iQcaggcjtated p~~ould haodle tbe essential rggujremeots 

tQc_ physical heAlth gr safety if~~al cesgycce~ 

~ managed by~$hett it ibBl] 0Ldet-iba1 the pQtitioO-be 

t.u.a:teJl..iJ.La petition fpr a prot.c~ll..fWU:dilt under pa(t~Q.f 

this chapter and prnGeed ac~ocdlnQl¥&- 61ternatl~el~, the 

c:ourt ma~ di$miss the proceeding or enteC--40¥-~ 

aQQ(Pprlate order that iS not inconsistent With the speciflc 

PLQ~isjonJ pf tb!A_Qa[t• In issylng jts grder--Lhe--'AULt 

~1 eake specifiC findings of fact. 

(2J The courl may not laXeat a guacgran yltb gowers or 

dUties be¥ood thgse $OUght in the getitigo aQd mays upgg 

petition fQ[ a full guard I aoshlpr--U.Ji:.iJ:t.Jl_ a 1 iwitgd 

guacdiqnsbjg or cooaervatorsbjg wben_tbg~~termlnes 

tba£ a ljaittd-guardianship or~ryatorshlP-!A- all that 

is required fgr the care and-DLQtettion gf_thc inca~~l~ 

persog. The order shall specify wbe~[ a full pr ll•ited 

guardianship is bejog created. In tha case _ _gf__a_ Jjmited 

guardiapsbiD• t;be grctgr shall sgt~cify the parti(;uJ.a~Qdn 

404-Qutjes vested Jo t;he liaitgd guardjaa. and the gerigd 

fAL-Mbicb \he ljmited guardianship i$ creat&Qa 
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~:te.Q_ person may pe li.miu.L~ 

~se o£ aD¥ ciyjJ or pglltlcaJ rigb's~~~--~ 

.w:;:a_~Jearlr iocoqslsteot with the exerclsc_uL~~~ 

~~tQ_ the gua[djan unless the '~--~ 

specjfj~Jly provides fQL_A~b-llmltatigns• Ibe ~~ 

~ that all rights not sgecifl&allY }jmiteg_aLe retalped 

~be incapacitated person." 

Section 10. Section 72-5-317• MCAt is amended to read: 

•72-5-317· Temporary guardians. ( 1) If an 

incapacitated person has no guardian and an e•ergency 

exists~ the court may exercise the power oF a guardian 

pending notice and hearing. 

(2) If an appointed guardian is not eFFective 1 y 

performing his duties or jf there lA-QQ aopointed gyacdiao 

and the court further finds that the welfare of the 

incapacitated person requires IRedlate actf-ony It may, with 

or without notlcey appoint a temporary guardlan for the 

incapacitated person for a specified period not to exceed 6 

months. Ibg court way appoint either a full_~ JJcited 

tempocar¥ guar4iaQs dcpepdjog on tnA-~~nd ciccumstanc~ 

Qf_tbe Jncap.ac;itat;ed person. The_ couct MY ng:t irlVe$t a 

temporary guardiaq wlt;-b aore pgwers than are uqulred ~ 

.ti£-'UIIUJJOC•s o-tcessAt«tipg the oppojnt~._Jbe order_g.f 

appoi otunt g.f a teeporary ouardiao sbal 1 &tate whgther a 

full gr 1iai1;ed t-&IDQO[;\(y guardjansbjp i1_h:ing crea-ted an.d.1 

-12-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

ll 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1118/01 

1D the case gf a ljmlted ~porary guardiaQ£_~SPe~ie 

~QI!I~nd duties pf the Jimittul_temporary gyardiao. 

.Ul In case there j s oo person ayall.Abl.L-iUUL.-IIfilllo.g 

~~_as_temporary QY§Ldjap for an jocap~~~LSOD wbg 

~~Q_gf a tempgLaC¥ gyardlan except a pe~gn_Q£~ntl~ 

wbQ__l~_ioeligjble to act~ guardlgn QULSyant to-Lbe 

~isions of 72-5-312!21£ the court may _appglnt ~ 

umg.~ gyardjap a person pr entity wbg wguld otheDfise be 

ioellglble under_~t prgyisioo tg act as guaLA!aDL-Ibii 

$Ub&ectigg .d.Q..u_not permjt the ?:;lJ:UtiO!.U.D:Lgf__L-IlilU2D-_QJ: 

~lt¥--»bg_ bas an actual confljct of jnterest in_Legg£~ 

Lbe-~pose for ~ch the temggcacy guardlaosbjp js $OUght• 

A.. temporary guacu.laD-Jd:lJLlL~~-la!llillilll.J:..~.ltilll s~trve 

J.Ul.tll a pgrsgn gr ent.U.¥-kthQ is not lnelisllbJ.~U.r;~ 

gu~L~.awLttbo js otheDfUJL_Qualjfied to _tw__Q_Ui;lrdian is 

lUlllilinf.!lll.-by_j;bLJ;;W.U:.Ltil-liiO:t...i!LllllllOrary IWill:~• but in 

ng_~~e may he ~~e for longer than 6 months. 

t3t~ A temporary fu1l guardian is entitled to th~ 

care and custody of the ward, and the authority of any 

permanent guardian previously appointed by the court is 

suspended so long as a temporary guardian has authority. A 

t&mQQLAC¥-Ii•ited gyardjgo ~_egtjtled to exercise su~b 

~LS-~-_ace-~g~ifl~allX-~£anted to hjm jo the order of 

i!JliiOi ntm~tnt • -iiti!L-:tluo--lHllf!ll:-llf any llllJ:..Il.dll.eQt guarQJ_~ 

QLe~igusly appojoLeQ__by the Gourt tg exerc~&-tbg~~~ 
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Ls-S~g£QQed sp long as the tempo~ Jicjted guardian bas 

all:tllw:l.:t.¥&-_Illf: _ _,.gyrt by sgec it.J.s;-~Uder pay~ll!Lall 

AU:t.IHIL.i:tY-2L:tilLIUIUaJUUl:t guardiat~..UIUlll---liiiiiWDtment IlL-" 

~WIIQLae¥-lial:t~O-_gua~ A temporary guardian may be 

removed at any time. A temporary guardian shall make any 

report 

o~ this 

the court requires. In other respects the provisions 

code concerning guardians apply to temporary 

guardians.• 

Section ll• Section 72-5-321, HCA, is a•ended to read: 

•72-5-321. Powers and duties of guardian of 

incapacitated person. <ll Ibp ~_and_dutLes of a 11aLted 

~dLaQ_are those specified in -the-_~C--~ppoiot;ng ~ 

llu;tL!Ilims_IJuo_l lm j t~td gyatJti.illl-iL.Ugyil:tiL:to rep0U-:tbi> 

..awl it i po ofJ!uo infOapafOil.a:t!ULII.II.ti.PII-illlJLgL:tbe n:ta:tf:-t.llil.:t 

baa_he~bl§~-tQ_b~Q~~sion and control, as required 

Qy_j;luo_!;ll~--SIL-b¥-IOlZUtl..L.Jilll..o. 

t~tLZl A full guardian of an incapacitated person has 

the same powers, rights, and duties respecting his ward that 

a parent has respecting his unemancipated minor child, 

except that a gucrdian is not liable to third persons for 

acts of the ward solely by reason of the parental 

relation~hip. In particular and without qualifying the 

foregoing, a full guardian has the following powers and 

duties, except as modff~ed llmltad by ord~r of the court: 

(a) To the extent that It is consistent with the terms 

-14-
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of any order by a court of competent jurisdiction relating 

to detention or commitment of the ward, he is entitled to 

custody of the person of his ward and may establish the 

ward's place of abode within or without this state. 

(b) If entitled to custody of his ward, he shall make 

provision for the care, com~ort, and maintenance of his ward 

and whenever appropriate arrange for his training and 

education• Without regard to custodial rights of the ward's 

person.,. he shall take reasonable care of his ward•s 

clothing, furniture, vehicles, and other personal effects 

and co .. ence protective proceedings If other property o~ his 

ward is In need of protection. 

(c) A full guardian may give any consents or approvals 

that may be necessary to enable the ward to receive medical 

or other professional care, counsel, treatment? or service. 

(d) If no conservator for the estate of the ward has 

been appointed, he a full gyardjan may: 

(i) institute proceedings to co•pel any person under a 

duty to support the ward or to pay su•s for the welfare of 

the ward to perfor• his duty; 

(Ill receive •oney and tangible property deliverable to 

the ward and apply the •oney and property for supporto care. 

and education of the ward; but he may not U$e funds fro. hfs 

\IIIIard• s estate for roo11 and board w-hich het hIs spouse, 

parent• or child have furnished the ward unless a charge for 
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the service is approved by order of the court made upon 

notice to at least one of the next of kin of the inco.petent 

ward, if notice is possible. He must exercise care to 

conserve any excess for the ward•s needs• 

(e) A fu1l guardian is required to report the 

condition of his ward and of the estate which has been 

subject to his possession or control, as required by the 

court or court rule. 

(f) If a conservator has been appointed• all of the 

ward•s estate received by the fUll guardian in excess of 

those funds expended to meet current expenses for support• 

care, and education of the ward must be paid to the 

conservator for •anage•ent aa provided in this code, and the 

full guardian must account to the conservator for funds 

expended. 

t~t~ Any full guardian of one for who• a conservator 

also has been appointed shall control the custody and care 

of the Warde A li•i±od gUaed!iD gf a paC$00 for wbpm a 

~erya£or QaS been appAiQ$1~ aha)] contrgl tbo$e asgect4 

gf the cu•tpdy and &ar;g gf the wacd gyer wbjd:a-.b&_.!L..g.j.Jteo 

autJw.cit;y by t:b• order cst.abllsbjog t;he J ialtU 

guardiaoablp •. 8ft8 Jbe full guardian or lj•ltftd guardian is 

entitled to receive reasonable su.s for his services and for 

room and board furnished to the ward as agreed upon between 

him and the conservator, provided the amounts agreed upon 

-16-
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1 a~e reasonable under the circu•stances. The full guardian 

2 QL__]jejtod guardian authorized_tg_oyersee~b_as~ts_Qf 

3 ~ jocapacjtated persgn•s eire •ay request the conservator 

4 to expend the ward•s estate by payment to third persons or 

5 institutions for the ward•s care and maintenance. 

6 l!tl Np fyll guardjan or ljmltad guar.d.ian_.-ma,x 

7 ~Juntaril¥-~ommit fQL__mcDtal--~tb--treatmept or for 

8 treatment of a deyelopmental djsabjljty or fgr obseryatjga 

9 or eyaluatign a ward whg 1$ hims£}f_uowilljog gr ynablg to 

10 giya Informed consent to sucb 'Q.UIIllme.ni£-U~p.t._as._p:J:JULid~ 

11 iQ _ _ll=S=lZ~ unless the pro~~~---fQc ___ ~unLa~ 

12 ~ij;meot set faUb--lll-.lltl~char;>ter:;_zu_an.cJ_l.J..s...a.ce 

13 tal.l.a.!Ulo.Jb.iJU;bapter does not abr<;~gate-iltl¥-llf-.!JIL_W!J.U 

14 of menta)] y djsableq P§llll!l:i--IW!l!i.l!.f:.cl__fQc__lDJl.t!JtJ;b 

15 ~SIIItex:s 20 aod..l.l..o." 

16 Section 12. Codification instruction. Sections 1, 2• 

17 5, 6t and 7 are intended to be codified as an integral part 

18 of Title 72• chapter 5, part 3, and the provisions of Title 

19 72t chapter 5, part 3, apply to sections lt 2, 5, 6, and 1. 

-EnJ-
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-*~~~ INTRODUCED BY 

~ 
A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO THE APPOINT"ENT Of GUARDIANS FOR 

INCAPACITATED PERSONS; PROVIOI~G FOR LIMITED GUARDIANSHIP$; 

DEFINING WHO MAY BE GUARDIANS AND CLARIFYING THE PROCEDURE 

FOR APPOINTING GUARDIANS; AMENDING SECTIONS 72-5-312t 

72-5-313 0 72-5-315 THROUGH 72-5-317t AND 72-5-321, ~CA•" 

BE IT ~NACTEO BY THE LEGISLATURE OF THE STATE OF HGc\T.1NA: 

~fw_~kiiDH£ Section 1. Definitions. In thi~ party 

unless the context requires ctherwisey the following 

definitions apply: 

(1) "full guardian" means a guardian who possesses ~11 

the legal duties and powers enumerated in 12-5-321• 

(2) "Limited guardian• means a guardian who possesses 

fewE:r than all of the le-Jal duties and powers of ? full 

guardi~n and whose rights, powers, and duties have been 

specifically enumerated by the court. 

(3) •Guardian" includes a full guardian and a limited 

yuardlan. 

~~W_S~LlOH& Section 2. Purpose and basis for 

guQrdiQnship. Guardianship for an incapacitated person may 

be used only as is necessary to promote and protect the 
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well-being of the person. The guardianship must be designed 

to encourage the development of maximum' self-reliance and 

independence in the person and may be ordered only to the 

extent that the person•s actual mental and physical 

limitations require it. An incapacitated person for whom a 

guardian has be£n appointed is not presumed to be 

inco~petent and retains all legal and civil rights except 

those that have been expressly limited by court order or 

have been specifically granted to the guart1ian by th£' court. 

Section 3. Section 72-5-312, :"o!CA, is amanded tc..· rP2l"d: 

"72-5-312. Who may be guardian -- priorities. (1) Any 

compet~nt person or a suitable institution~~~~LQ~Q~QL 

DQQO£Qi~-kQLPQratjgo or any of_l~mcabe~A may be appointed 

guardian of an incapacitated person. 

(2) Persons who are not disqualified have priority for 

~ppointment as guardian in the following order: 

L;U _ _a__g.;:c:um~--~~l!ln.t.-!U:--4!r.il!A1;!l-_Dooprafll 

kQJ:~oration -D2mlna~--~--~-ln~a~;tated pe~pp1-lt_tb~ 

i:WJJ::t_.:;J:U:tltikall.lt-Lillil!i-.:tb.i!.Lilt-tb.lL.t.imi:~tlui--Dglllloa:t.l<!n 

:tbe __ ..ltu:JUiac i tated PW:Ji.CO--.ba~-~~b--t.Q_-liJakL_j! 

c..e.ali!lllabll'-llllill.LIIs:o:t->:bol.!:JU 

tet!bl the spouse of the incapa~itated person; 

tbt1kl an adult child of the incapacitated person; 

teti~ a parent of the incapacitated person, Including 

a person nominated by will or other writing signed by a 

-z- S E C 0 N D R E A D I N G 
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deceased parent; 

fdtiA! any relative of the Incapacitated person with 

"'hom he has resided for more than 6 months prior to the 

filing of the petition; 

~fl__a_~Jatiye or trjend whg bas Qemgostrated__a 

~~ longstandjng jnterest jo _the_Jitel.fa.u_gf_~ 

incapacitated p~ 

'Ql a pr_ll(AtL_81i$Qt;lation_._Q,C__oonprofit corwratlon 

~-aYaLdlao~blQ_QLggram fo~aoacjtated _ _gersgns. a 

m~__gf_sucb private association or ngoprgf~gg~ 

appLQyed by_the assoclatjgn gr corpgrqtjon _LQ__akt__aa__a 

guardian for the incap~cltatgd perspn£-QC_B person ~ed 

.QO ao offl.cJ.al_list of su&h assgc-iatjon or_~anlzatjoo.._Q.5 

"CiJl jog aDJ:L_,5,ujtable to as;"t aa guardjao of i~llat.ed 

persons: 

tetibl a person nominated by the person who is caring 

for him or paying benefits to him. 

(31 The prior;t;es establlsbed jn subsectjgn_{~ 

nQt__biodiogs and the ~ourt shall s~l~ct _!he pg~ 

assocjatign~pooprgfjt cgrporatjoo that js b~_gualLtlad 

aqp wjllipg to serve. 

(il E¥cept a~ proyide4 jo sybsectiQQ (5)t-1he~QUL£ 

•SJY not: @PPQiQ:t a pec:aona J.utj-tytjoo, a$SDsiatl·on• gr 

DQDprofUt COCI!J.QCatiOQ ~o be tbe guard·iao gf an incanas;J:tat.e.f:l 

~oo jf $he RO(SQQ• jol~jtutjoo. assgclation. or noopcQflt 
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£:QQiw:ali2D.I. 

LAl_ proyjdes _ _QC is likely tg provide during the 

guaLQianshlp substantial services ta__tbe___i~itax~ 

~gn_..lo the llCilftillllDiU-llL.lui.UUess cagacl:t~b.IIL-:tllan 

lo_the capacity gf guardian: 

QJ:Ciod a ccedltor of tbe~JU~ad.t.At.e~WlL-Q.tbiu: than Lo 

tbe_~Lt¥-g£ guardian~ 

~as gr u_ 11 kel y :tll baye llil£1Dll...tlle~IILI~ 

Q££lQd--iat8(flSts that may conflict with those of~ 

Lccapacitated person: or 

.uiL-l s employed lu-a...w~LlillllL-lrl.Ullil:timlL-ilU.Oda:t.Uln.1 

AL.-O.QQIWUl.Lcorporatlgn wbg or which wou]d be ~uallflJUI 

uode[ sybsectjqns «21!•' through (4.(cle 

L2l lf the court dftt9rmines that there is DO qualified 

JliiCSOO WiJJjog and ab]ft tp Secye A$ guatdiaDt thft CQIIrt may 

aJ:lQQIDt an agency gf t;heJ.t.ab_m:_fad~.QUcn•ent th~ 

author j Zed or required by etatute t.D ~LSU~.tQ....ttJ.e 

~AD--AC--to persons sufferjpg frpe~ kjod of disabilit¥ 

fcg8_whish the _incapacl\gtBd person is suffering or a 

des jgnee qf the agency• DQt)tit·brl;tQdlog the grgyj s igos of 

.subse'-.t..ion t4l. Mbe!UttiU:-iiD-AQ~ is agpplnte.d,_ guacdfiJn• 

1be court wa¥ also appoi-rrt a ] let ted guardian to repreSen:t 

a 15Qet;i t;·ea lot:e(est of the incap:a~Jtated pee son. Wheneyer a 

l.iJli:ted guarfiian is appnirrted pur$uant t;,o t.b.l.s._~ybsf:ct;lgn. 
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~ specified interest_ gf the incapacjtatftd person l~be 

~~gnsibility of the limited gyard!an and -LA-~eQ 

from tbe cespgnsJbjlity gf the agency.• 

Section 4• Section 72-5-313, HCAt is amended to read: 

•72-5-313. Visitor in guardianship proceedings 

defineu. A visitor is, with respect to guardianship 

proceedings, a person who is trained in law, nursing, e~ 

social work~_medical cara. wental __ b@altb care. pa~ 

~~~ation. or rehabiljtallgo and iS an officer, 

employee, or special appointee of the court with no personal 

interest In the proceedings.• 

N£W SECTION. Section 5e Request for notice 

interested person. (1) Any interest€d person who desires to 

be notified before any ord~r is mad~ in a guardianship 

proceeding may file with the clerk a request for n~tice upon 

paym~nt of any fee required by statute or court rule. The 

clerk shall mail a copy of the demand to the guardian. if 

one has been appointed. 

(2) A request is not effective unless it contains a 

statement showing the interest of the person making it and 

his address or that of his attornEy and is effective only as 

to matters occurring after the filing. Any governmental 

a9ency payinG or planning to pay benefits to the allegAd 

incapacitated person is an intere~ted person in guardianship 

p..-oceedings. 

-5-

1 

2 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1118/01 

tifH_SE~ Section 6. Contents of petition for 

appointeent of guardian. (1) The petition for appointment of 

a guardian shall contain: 

(a} the name, residence• and mailing address of the 

petitioner~ his relationship.to the alleged incapacitated 

person• and his interest in the matter; 

(bJ the name, residence• and mailing address of the 

alleged incapacitated person; 

(c) the nature and degree of the alleged incapacity; 

(dJ If the petition In any way affects the •anagement 

of the property of the alleged incapacitated person, the 

approxlaate value and description of his property, including 

any compensation, pension, insurance, or allowance to -hich 

he aay be entitledi 

(e) whethe..- there is 1 In any state, a full guardian or 

limited guardian for the person or estate of the 

incapacitated person or a conservator of his property; 

(f) the name• residence, and mailing address of the 

person whom the petitioner seeks to have appointed guardiani 

(g) the names, residences, and nature of relationshiP• 

so far as is known or can reasonably be ascertained9 of the 

persons most closely related by blood or Marriage to the 

alle9ed incapacitated person; 

(h) the name and residence of the person or 

institution having the care and custody of the alleged 

-6-
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incapacitated person; 

(i) the reasons why the a·ppointment of a guardian is 

sought and whether a liaited guardianship or full 

guardianship is requested; 

(j) the facts supporting tne allegations of incapacity 

and the need for a guardian; 

(k) the specific areas of protection and assistance 

requested and the limitation of rights requested to be 

included in the order of appointment; 

(11 In the case of a petition for 1 imlted 

guardianship, the particular powers and areas of authority 

that the petition seeks to have vested in the li•ited 

guardian as provided in (section 7] and the ter• for which 

the limited guardianship is requested; 

1•1 In the case of a petition for full guardianship, 

the length of tf•e the guardianship is expected to last. 

(2) The petition may also Include a request for 

temporary guardianship as provided In 72-5-317 if the 

petitioner believes that the requisites of that section are 

met and that the appointment of a temporary guardian, 

pending the completion o~ guardianship proceedings, is 

necessary to protect the welfare of the alleged 

incapacitated person. The facts requiring appointment of a 

temporary guardian shall be stated with specificity. 

NEW SECitgN. Sect·lcn- 7• Purposes for establishment o'f 
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limited guardianship. A petition seeking the establishment 

of a limited guardianship shall specify the particular 

powers that the limited guardian Is proposed to exercise and 

the particular areas of protection and assistance required. 

The purposes for which a limited guardian ~ay be appointed 

include: 

(1» to care for and maintain the alleged incapacitated 

person; 

(2) to assert and protect the rights 

interests o~ the alleged incapacitated person; 

and best 

(3) to provide tiAiely and infor•ed ~onsent to 

necessary medical procedures and procedures implemented in 

connection with habilitation and training programs; 

(4) to assist in the acquisition of necessary 

training• habilitation, and education for the incapacitated 

person; 

(5) to exercise any other powers? duties, or 

limitations in regard to the care of the incapacitated 

person or the manageaent of his property that the petition 

shall explicitly specify and which may be no greater than 

the powers a full guardian can exercise. 

Section 8. Section 72-5-315, MCAt is a•ended to read: 

•72-5-315. Procedure for court appointment of guardian 

hearing -- examination -- interview--- procedural rights. 

(1» The Incapacitated person or any person interested in his 
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welfare, including the county attorney, may petition for a 

finding of incapacity and appointment of a guardian. 

(21 Upon the filing of a petition, the court shall set 

a date for hearing on the issues of incapacity. The 

allegedly incapacitated person may have counsel of his own 

choice or the court mayt in the interest of justice, appoint 

an appropriate official or attorney to represent him in the 

proceeding, who shall have the powers and duties of a 

guardian ad lite•• 

(3) The person alleged to be incapacitated shall be 

exa~ined by a physician appointed by the court who shall 

submit his report in writing to the court and be int~rviewed 

by a visitor sent by the court. Khellever possib~_tb£_~QYLt 

s.b,all appojot -AL~Ul:tor a person who bas part~ 

~W:r j eoe;e gr expertise l.D-lle.a:tlD.g.t,_.el£alJ.ia:tl.D.g,s,~-WltiDg 

~L-~os wjth the kind of Qjsabljng e;ondi!i~~ 

~ed_tg_be the cause of the incapacjtV• The visitor e~§e 

shall ~ interview the person seeK+ng--e,pof"~me"t-es 

ftltt!IPdTsn lib~acs tO haye caysed the pld;l.UJ2D_j..Q_he._f~ 

and-~ersop who Js nominated tg__~~-as__guaLdlan and 

visit the present place of abode of the person alleged to be 

incapacitated and the place it is proposed that he will be 

detain~d or reside if the requested appointment is made and 

5Ubmit his report in Nriting to the court. Hb§ne~L-QQ~ible 

with2UL--un~dela¥-Q[ exoense~¥QQg_tbe-abllit¥ t2-~¥-Qf 
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:t.b:Lilll.WHULincapae;~ person. the court•-lJL_ forrpu)a~ 

tbe- ludgment. shall ytlllz£_the seryjces of anx pybllc pr 

~arjtabl,e_aaency that off.e.[s or is will jog~eyalu;rt.L.-£be 

~odjtjon of ~--allegedly jncagacitated ~0-aDd-make 

~aepdations to the coyrt c§gardjgg the eost ~~ 

fgLa_gf_a~oterventjgo-lQ_bis affairs. 

(4) The person alleged to be incapacitated is entitled 

to be present at the hearing in person and to see or hear 

all evidence bearing upon his condition. He is entitled to 

be present by counsel. to present evidence• to cross-examine 

witnesses, including the court-appointed physician and the 

visitor, and to trial by jury. The issue may be determined 

at a closed hearing without a jury if the person alleged to 

be incapacitated or his counsel so requests.• 

Section 9. Section 72-5-316, MCA, is amended to read: 

•7Z-5-316s Findings -- order of appointment. ~fte-eoar~ 

~ey--eppe+ft~-e-~tte~d+an-e~-requested-t~-+~-+s-set+~~+ed-~het 

the-pe~son-~or-who~-e-gtterdTeft-T~--seugh~--+s--+fte~pee~teted 

end--the~--~he--a~pe+n~men~--+s--neee~~ery-er-de~~e~e-a~-e 

means-of-prov+d+n~-eoft~+nu+ft~-ee~e-end--~HperY+~+on--o+--~he 

pe~son--of--~he--+nee~ee+te~ed--~e~~~n·---A~~erfta~+vefyy-~he 

eeHr~--m8y--d+smT$s--~h~--proeeed+~--er--en~er--any---o~her 

~pprepr+~~e--orderw Lll--lf_tbe cgyrt js satisfied that_tbe 

!ll11:liQO_{QLW!:Wm...il-'lllil.[lliaosb j p Is sought _j:;__lw;a~ati:.ll 

illl!L_that_,J.ullitill __ li!UL.l£wn.i<I!L.la..ll.ili- persgpaLf.t!UilHIIIW<i 
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~UAIL ... aod-i!K.i.I.Ulii...JL_oecessar'l tg__ meet essgntial 

.tJtQUl.E:oaot:s for his phy.sjr;al health gr safet..l.s-l:Lila.¥ 

aggglnt a ful.L~rdlap baying .....tJIL_IIJIQL.L_de:i".ibiUI-ill 

1Z~=lll---AC a 1 l•i'ted gyardiao bati..o.! 

lD tbe prder. If the couct_l~ satisfied tbai-_tbe--&11~ 

~apacitgted person could handle ~~sentjal ~QU~~ 

.fQL.....physts;al health gr ...:i.iiUU-l.f..bll....fln~al resguu;n 

WALe manage~ ano*h§re it sball order that tbe~tjoo be 

~ed as a petition foe a pro~~der under pact 4 Af 

this cbaptec and proceed accg~Xa- AlternatLxely• the 

~:t._ aar dismiss the proceeding~iUl.tal:--aD¥-~twc. 

appropriats prder that IS DQt iocgnsjsteot Wltb the specific 

pcovisjons Q!J.bl.a-gact. In Issuing itL~--i.bL~ 

~1 make specific findings of fact. 

<2J The cgurt max oat lnyest a guardian wltb ppWBCfi or 

du.t,ies beypnd those sought in j;htt pet itipn aog-11ay• upon 

~tjog for a -full guardianship. create a limited 

guacdlansbjp pr cgnsecyat~bip when the $QU(~ter•lnes 

that A Jiwited_guardiaosbip or conseryatQLAbiQ_la_ all that 

l~cegujred fgr tb~ care aod proteGtion of_tbe ipcapacitated 

pgrsgo. The ords( shall sgeclfy whether a full gr lie~ 

gu.ardjanshi.g Is bejng created, In 1;hM case -'Lf--L 1 jmjted 

gyardiaO$hlp• f:be ptdwr sba)J ips,ify the pacthiulilr powers 

and duties yest-ed Jn _the 1 lwJt:ed guardjao.a__and the JUL(.ig,d 

,fQ( wbi£h -the 1 iajted pY.acdianship is created. 
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!3) Ng incapacitated persgp mdX--he--ll~~ 

~se of any ,;yrl gr politica) rights ex~ those ~ 

are clgarl_y iocoo:t~stegt with the exercise~( the powers 

granted ta_ the g•aardjao uDl.n.L--t.b~~-~ 

speclfjcally proyides for ~Ukb~tatjOD$• The grdgr 1ball 

state that all rjght& pot specifically limi~-aLe retijlned 

Qx_tbe jocapacltated persga,w 

Section 10. Section 72-5-317• MCA, is amended to read: 

•72-5-317• Temporary guardians. (11 If an 

incapacitated person has no guardian and an emergency 

exists, the court may exercise the power of a guardian 

pending notice and hearing. 

(ZJ If an appointed guardian is not effective 1 y 

performing his duties aL-if there js ng apoointed ~u~ 

and the court further finds that the welfare of the 

incapacitated person requlre.s iMedlate action, it may, with 

or without notice, appoint a temporary guardian for the 

incapacitated person for a specified period not to exceed b 

months. The court .OJ appoJnt either a full ~-liE~ 

temppcary gyacdifDt d£pendiOQ QO the Oeea~--lr,Ym$ta~ 

of the iru;aaac•_;ta;teu:l Qtj!!(~n, The cour:t. uy not inve$t a 

temporary QJ;IiU';di,• with agra pg_wers than are regui red hJ the 

k!rc:uast~nc.•s n•GRSSitatlqg ~ appoiqtqot. IWwlt.~-gt 

~otgeot of a t~wggrary guardian shall state whether a 

full_or ll•ited te•Aocary guardiansblg Is being created aod1 
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lD__the case gf a ljmlted tempgrary guardian. ~sgecifi' 

~2-~~aod duties gf the liajted tewporarx guardian. 

J.J:l In Gi'Se there i & no per&pn ayalla.bl..L.-a~UL-w:illlo.g 

t.ll~_a:;J;a~~LQL~uaJ:ltiim..fiu:..ilJL.i ocapac j tat.§lLils:rsoo who 

~ jn peed ~~gora[y guardian except a pe~on or entl~ 

wQg__l~ellgjble to act as _guardian pursuant ~ 

~jsjoos of 72-5-312C4)• the court may _appojot as 

temporary guardt;m a per5gn or entity who would otherwise be 

ineljgible upder that proylsioo to act as guardian. Ibis 

subsectlgn dges nqt_Qjlrmit the_n~ntmeot of a _Q.e:UWl..._.SL[ 

entlt¥--Mhg_ bas an~yal coof1jct of jote~ln regg(~ 

tbe-QU£pose for which the temPorary guardiaosbjp is sought. 

L:t.JUlPQL.a.q_g)Uiall.gll-.JttHl_ll_g:tber w j s e lwtl.igi.b 1 e shall serve 

until a person gr entity ~ is not ineligible to serye as 

gJ~aL<lUILiUULllbl:!..ll .. llt.b§.l:ltUL.gJLaliliiULt.JL .. IlJL .. Quard I an _l.:i 

~~gU__Qx_tbe cgurt ~ act as temporary guar~£-hui_iD 

~~Ae may be serye for longer th§Q_~~ 

t3t!~ A temporary fJI.ll guardian is entitled to the 

care and custody of the ward, and the authority of any 

permanent guardian previously appointed by the court is 

suspend~d so long as a temporary guardian has authority. A 

t.wlw~~ I •I ted guard i a,n j s _itOt i tl ed to__ex.e..c,ti.s..e.__suc.b 

~--~-~~lflcgllx granted tg bim jn tbe cca&L-2f 

,iW~Q.Lat.mellh--AlliL_tbe QOe..J: of any permaoeo.t.___.gua~:d.laD 

QJ:eJtiQU.sl.¥.-.-ilUQQ.ioJ;.~ by the cpurt to exere;UL.t..b.g,i.,L.Q.QdU 
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~UAWmded so lgog as the temporar¥ Jieited guacdiao__ba.s, 

auibQLiiX._--Ib£_-'ourt by specifi,__QLder pay suspend all 

aut,bg£i:i;,¥ .. af..t.be .. ~r•aoent..g»aLalan..u~ .. _appQ1Dt,ment.__gf-_a 

~Q~--l~~g_ guardian. A temporary guardian may be 

removed at any time. A temporary guardian shall make any 

report the court requires. In other respects the provisions 

of this code concerning guardians apply to temporary 

guardians.• 

Section 11. Section 72-5-321, MCA, Is a•end~d to read: 

•72-5-321. Powers and duties of guardian of 

incapacitated person. Ill The powers and dut.Le.s_of a llail£Jj 

guardjan are those specified In _the__~_appojntjng ~ 

l111Hlllat~£_JIJL..l lml:l;,eg ..llliJILlll<lll_ll__umd~ t.o repotl...:l;.b§ 

~ruJ.jtign of_tbtl~~Jld-llf:.[SOD and of the est.a1~ 

baLJu:eD-~~U-i.a_blS-ll!2~~s jon and cpnt rol , u regu j red 

!:lx..t.IIL"'uct gr b)' "'uU..J:JI.l§.& 

fit!Zl A full guardian of an incapacitated person has 

the same powerst rights, and duties respecting his ward that 

a parent has respecting his unemancipated minor chlldy 

except that a gu2rdian is not liable to third persons for 

acts of the ward solely by reason of the parental 

relationship. In particular and without qualifying the 

foregoing, a full guardian has the following powers and 

duties., except as tnod+fted lllli:t.iUl by ordE--r of the court: 

(a) To the extent that it Is consistent with the terms 
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of any order by a court of competent jurisdiction relating 

to detention or commitment o~ the ward9 he is entitled to 

custody of the person of his ward and may establish the 

ward•s place of abode within or without this stqte. 

(b) If entitled to custody of his ward, he shall make 

provision for the carew comfort, and maintenance of his ward 

and whenever appropriate arrange for his training and 

education. Without regard to custodial rights of the ward•s 

personw he shall take reasonable care of his ward•s 

clothing, furniture, vehicles, and other personal effects 

and co .. ence protective proceedings If other property of his 

ward is in need of protection. 

(c) A full guardian •ay give any consents or approvals 

that may be necessary to enable the ward to receive medical 

or other professional care, counsel, ~reatmentt or service. 

(d) If no conservator for the estate of the ward has 

been appointedt he a full guardian may: 

(I) Institute proceedings to coapel any person under a 

duty to suppor~ the ward or to pay su•s for the welfare of 

the ward to perfor• his duty; 

(II) receive aoney and tangible property deliverable to 

the ward and apply the •oney and property for support. care, 

and education of the ward; but he aay not use funds fro. hfs 

ward's estate for room and board ~hich het his spouset 

parent, or child have furnished the ward unless a charge for 
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the service is approved by order of the court made upon 

notice to at least one of the next of kin of the Incompetent 

ward, if notice is possible. He must exercise care to 

conserve any excess for the ward•s needs. 

(e) A fUll guardian is required to report the 

condition of his ward and of the estate which has been 

subject to his possession or control, as required by the 

court or court rule. 

C~J If a conservator has been appointed• all of the 

ward•s estate received by the full guardian In excess of 

those funds expended to •eet current expenses for support, 

caret and education of the ward must be paid to the 

conservator for .anagement a5 provided in this code• and the 

fyll guardian must account to the conservator for funds 

expended. 

~tLll Any f~ guardian of one for whom a conservator 

also has been appointed shall control the custody and care 

of the ward• A liwited guaLdjag of a person for whom a 

conseryatgr baa beep apppigtad sb~_tbgs• aspects 

pf the ~UI~QdJ apd carg Qf the ward pyer Which bg is given 

aytbgrjtx by the ordec establiabjnQ the Jiaitad 

guardian&hip. eftd Jbe fgJl gaardtao oc Jjeited guardian Is 

entitled to receive r•asonable su•s for his services and for 

room and board furnished to the ward as agreed upon between 

him and the conservator, provided the amounts a9reed upon 

-16-
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1 are reasonable under the circumstances. The full guardian 

z QL_ limited guardian authgrized to gxa(see sucb_as~a_g£ 

3 the incapacttated person•s care may request the conservator 

4 to expend the ward•s estate by payment to third persons or 

5 institutions for the ward•s care and maintenance. 

6 l'>l No full guanUAD-11L-l.iii.LU11_QUat:l1Lm_~ 

7 ~lyntarily coamj~ for ~- health -~tmapt gr for 

8 treatment of a dgvelopmental disabjlity or fpr _g~xat!GD 

9 su:._eyaluation a ward who is bimsgJf uowill jog or unable to 

10 gjve informed consent to sucb_cammLtmenta except_as_proyided 

11 in _ _IZ-5-322, unless the pco~es for _iQxolUOLaLX 

12 ~jtment ~_fQLtb in Title 53o cbapters ~-And-Zl1-BLe 

13 followed. Tbjs chaptet dges not abro~ate_aoy of the _£1gb~ 

1~ gf mentally disabled~ons proyjded for lo_lltl£_2~ 

15 kbapters 20 and-Zla• 

16 Section 12. Codification instruction. Sections 1• 2t 

17 5, 6, and 7 are intended to be codified as an integral part 

18 of Title 72, chapter 5, part 3• and the provisions of Title 

19 72, chapter s. part 3, apply to sections 1, 2, 5, 6, and 7. 

-Enj-
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INTRDDUtED BY 

~ 
A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO THE APPOINTMENT OF GUARDIANS FOR 

INCAPACITATED PERSONS; PROVIDING FOR LIMITED GUARDIANSHIPSl 

DEFINING WHO MAY BE GUARDIANS AND tLARIFYING THE PROCEDURE 

FOR APPOINTING GUARDIANS; AMENDING SECTIONS 72-5-312• 

72-5-313, 72-5-315 THROUGH 72-5-317• AND 72-5-321• MCA·• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

KfK_~~tia Section 1. Definitions. In this part, 

unless the context requires otherwise, the following 

definitions apply: 

(1) •Full guardian• means a guardian who possesses all 

the legal duties and powers enumerated in 72-5-321· 

(2) •Limited guardian• means a guardian who possesses 

fewer than all of the legal duties and powers of a full 

guardian and whose rights, powers, and duties have been 

specifically enumerated by the court. 

(3) "Guardian" includes a full guardian and a limited 

guardian. 

HfH SECIIQNa Section 2. Purpose and basis for 

guardianship. Guardianship for an incapacitated person may 

be used only as is necessary to promote and protect the 
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well-being of the person. The guardianship must be designed 

to encourage the development of aaximu• self-reliance and 

independence 

extent that 

in 

the 

the person and aay be ordered only to the 

person•s actual mental and physical 

limitations require it. An incapacitated person for who• a 

guardian has been appointed is not presumed to be 

Incompetent and retains all legal and civil rights except 

those that have been expressly lieited by court order or 

have been specifically granted to the guardian by the court. 

Section 3. Section 72-5-3129 MCA. is amended to read: 

•72-5-312• Who may be guardian -- priorities. {11 Any 

coapetent person or a suitable Institution£ association. or 

nQoprofJt~LDQCAtlpp ~r any pf jts Members •ay be appointed 

guardian of an incapacitated person. 

121 Persons who are not disqualified have priority for 

appointment as guardian in the following order: 

LA}_ § gersop. assgciatloo. UL---PLixate-- nonprofit 

kQLgpratjgn _ngejnated~~ncapacjtated oecsan, jf the 

cgyrt specjfjcall¥ finds that at the time_gf_Xbe ogmlnation 

:thll incapacjtated--R§L~o__bad the capacit¥--LA--Bake--A 

u.a:.li.D.a.bl.~lllglllll_s;~ 

tetLbl the spouse of the incapacitated person; 

tbt!kl an adult child of the incapacitated person; 

tetidl a parent of the incapacitated person• including 

a person no~inated by will or other writing signed by a 

-2- T H I R D R E A D I N G 

s 8 4-0 If. 



1 

z 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

lO 

21 

zz 

23 

l4 

l5 

LC 1118/01 

decQaSed parent; 

f8tiel any relative of the Incapacitated person with 

whom he has resided for •ore than 6 months prior to the 

filing of the petition; 

ifl a ralative or friend who bas de•onstrated a 

sincere. 1gngstandiog interest in _tne __ KB!face of -tb£ 

incapacitated P~ f"t cgrpgratjpg 
nqngrp 1 ...._ ciyate association or 

lgl a P . ltated pgrspns.. 
1 co raw for tncapac ~ guardlans.b!p P g fit cprggratioo 

lation or oonpco b priya;t,e assoc 
IMlldlu gf sue . ~li-.il 

. or cgrpgrqt•on -tQ__a be assoclat•on 
apprqyed by t person !pcludga 

ltated person. gr a th incagac 
guardiap fpre . -OLganjzatioo as 

b assgciatagg PC-. aJ Jist gf syc 00 
ap offici f ·gcapacitated 

~ as guardian DL I jtable to ;u; will j ng and su 

persons: 

tetLbl a person noainated by the person who is caring 

for him or paying benefits to him• 

f3) Tbe grlgrlties estabJ.jshgd In sybsectjgn_Lz..Lil.u: 

~lnding· apd tb• couct shall selg,t _tbe___p~suna 

as&pc i ati one gr oopprgfit corppratjqn tha:t is best gualillaJ:1 

aoa willing to sstv•e 

fit) Eyr;•gt a& provided in subsectiOQ_(5)• ttw s;gucj 

•ar ngt appgJpt a person• lnstitutjgn• assgs;iatlgo. or 

QAOprqfi~ cqrporatigo to ba the guardlap of an iocapocitated 

QftC$QD kf the persgpa inBtitytJOOt assocJatioOs Qf QOpprpfit 
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corpgratjon; 

(a> prpvidfts__ac is likely to prgylde rturing tbg 

guardiansbjp substantial seryices to the jncftpaciJftted 

QeLSQQ in the prgfessjgoal_Q£~tSS CflQftCitv Ather than 

lo the capacity of maard~ 

Lbl--ls or js lik§ly tg become dULiQQ the guardjan~iQ 

perjgd a crftdltpr of the ior~pacitatgd persqn• other tban in 

tbe capacity of guardian:. 

Cc' ha$ or Is J_lkelv; to haJie du'iog tba guard.lao..abJ.Jl 

period Interests that may s;ootl.U;t wi.tb tbpse of -tJ:ul 

incapacitated person: o( 

Cd) is employed by a person. jnstitutjgn~ciation• 

or ognprpflt ,orporatigg Mho or which would be djagualifjed 

under subsect i onL...U:J.J.a) through ,,., ((:). 

15) If the cgurt determines that there is ng qualified 

pe(SOQ Will lop and able to serye as guacdjaos the CQUtt may 

appglnt an agency pf the state QL_fad•ral ggxernmeot that js 

autborjzed or reggir@d hy statute tg prgyide seryjce& iO-tbe 

~go gr to persqns suffering frgm the kind of disability 

ftQII wbicb t.m_ iOC;tQ•sl1;a'ted person is cuffe-r-inp or a 

de5igoee of the agepcJ• ngtwitbstandlng tho nrqyjsigps of 

subsection (4)• HbcnBlltlr an agem:y is agpqtot;ed gUArdian, 

:t.bJt cpurt ea-y a-J&O apgglnt; a Jl·eited guardian tg repreaent 

a $QBC1fied int;erest of the JqgapacJtatftd QeC$QD• Hbeopyer a 

l.J..ai.:t.ed guar\ilan Ia AQlX>ip1;ed pur5,uant tg tbts subses::tlgn .. 

-4-
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the specjfjed intere$t of the incapacjtated persgn l~ 

sole responsibility gf the Jimltgd guardjan and _ls_~&d 

fLam the resQQQSibjljty pf the agencr.• 

Section 4• Section 72-5-313, MCAt is amended to read: 

•72-5-313. Visitor in guardianship proceedings 

defined• A visitor is, with respect to guardianship 

proceedings, a person who is trained in law, nursing~ c~ 

social work£-_medjcal care, mental-_bealtb carea pastoral 

care• education. gr rebabilliatloo and is an officer, 

employee, or special appointee of the court with no personal 

interest In the proceedings.• 

NEW SECTION. Section 5t Request for notice 

interested person. (1) Any interested person who desires to 

be notified before any order Is made in a guardianship 

proceeding may ~ile with the clerk a request for notice upon 

paymAnt of any fee required by statute or court rule. The 

clerk shall mail a copy of the demand to the guardian, if 

one has been appointed. 

(2, A request is not effective unless it contains a 

statement showing the interest of the person making it and 

his address or that of his attorney and is effective only as 

to matters occurring after the filing. Any governmental 

agency paying or planning to pay benefits to the alleged 

incapacitated person is an interested person in guardianship 

proceedings. 
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NEW-SEkLLDN. Section 6. Contents of petit I on for 

appointment of guardian. (1, The petition for appointment of 

a guardian shall contain: 

(a, the namet residence, and mailing address of the 

petitioner, his relationship to the alleged incapacitated 

person. and his interest in the matter; 

(b) the na•e• residence, and mailing address of the 

alleged Incapacitated person; 

(C) the nature and degree of the alleged incapacity; 

(d) If the petition in any way affects the •anagement 

of the property of the alleged incapacitated person, the 

approxi•ate value and description of his property, including 

any compensation, pension, insurance, or allowance to which 

he may be entitled; 

(e) 

1 imited 

whether there is, in any state, a full guardian or 

guardian for the person or estate of the 

incapacitated person or a conservator of his property; 

(f, the name, residence, and mailing address of the 

person whom the petitioner seeks to have appointed guardian; 

(g) the names. residences, and nature of relationship, 

so far as is known or can reasonably be ascertained, of the 

persons most closely related by blood or marriage to the 

alleged incapacitated person; 

(h) the name and residence of the person or 

institution having the care and custody of the alleged 

-6- s.841JJ/-
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Incapacitated person; 

(I) the reasons why the appointment of a guardian is 

sought and whether a lialtad guardianship or full 

guardianship is requested; 

(j) the facts supporting the allegations of incapacity 

and the need fo.r a guardian; 

(k) the specific areas of protection and assistance 

requested and the limitation of rights requested to be 

included in the order of appointment; 

(lJ in the case of a petition for lilllted 

guardianship, the particular powers and areas of authority 

that the petition seeks to have vested in the li•ited 

guardian as provided in [section 7] and the ter• ~or which 

the llllited guardianship Is requested; 

(m) In the case of a petition for full guardianship• 

the length of tl- the guardianship Is expected to last .• 

{2) The petition may also Include a request for 

te•porary guardianship as provided In 72-5-317 if the 

petitioner believes that the requisites of that section are 

met and that the appointment of a temporary guardian, 

pending the completion o~ guardianship proceedings. is 

necessary to protect the welfare of the alleged 

incapacitated person. The facts req~iring appointment of a 

temporary guardian shall be stated with specificity. 

NEW SEt!lQN. Section 7• Purposes for establishment of 
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limited guardianship• A petition seeking the establishment 

of a limited guard·ianship shall specify the particular 

powers that the limited guardian is proposed to exercise and 

the particular areas of protection and assistance required. 

The purposes for which a limited guardian may be appointeu 

include: 

(1) to care for and maintain the alleged incapacitated 

person; 

(Z} to assert and protect the rights and best 

interests of the alleged Incapacitated person; 

(3) to provide tlaely and infor•ed consent to 

necessary medical procedures and procedures implemented in 

connection with habilitation and training p~oqrams; 

('<) to assist in the acquisition of necessary 

training, habilitation, and education tor the incapacitated 

person; 

(5) to exercise 

limitations in regard to 

any 

the 

other 

care 

powers, duties, or 

of the incapacitated 

person or thQ management of his property that the petition 

shall explicitly specify and which may be no greater than 

the powers a full guardian can exercise. 

Section a. Section 72-5-315• "CA~ is aaended to read: 

•72-5-315. Procedure for court appointment of guardian 

hearing -- examination -- interview -- procedural rights. 

(1) The in~apacitated person or any pe-rson interested in his 

-a-



1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

Z1 

22 

23 

24 

25 

LC 1118/01 

welfare, including the county attorney, •ay petition for a 

finding of incapacity and appointment of a guardian. 

(2) Upon the filing of a petition. the court shalt set 

a date for hearing on the Issues o~ incapacity. The 

allegedly incapacitated person may have counsel of his own 

choice or the court may, In the interest of justice, appoint 

an appropriate official or attorney to represent him in the 

proceeding, who shall have the powers and duties of a 

guardian ad litem. 

(3) The person alleged to be incapacitated shall be 

examined by a physician appointed by the court who Shall 

submit his report in writing to th~ court and be int~rviewed 

by a visitor sent by the court. Kb£Deyer po~l~~bB_~ 

~ll__agpoJnt ~_xisjtor a person who has partjcylar 

experience QL-&Xgertise 10-tLeating. evaluatlDQJ or caLlng 

fat- persons wjth the kind 2f djsabljog condjtjoo_tnat_lA 

~d to be the cause pf the incapacjtv• The visitor e~~e 

shall a1aQ intervie• the person seek+ng--eppo+n~•en~-es 

gaerdtan ~Q appears to haye caused the petltlgn~_fi1eQ 

and-the-person who js nominated tg__~rye as guacdi~D and 

visit the present place of abode of the person alleged to be 

incapacitated and the place it is proposed that he will be 

detained or reside if the requested appointment is made and 

submit his report in writing to the court• Hheoe~£-~~ 

~ou±--undue-delay or expense bcygod ib§_abjljty to Qa¥-Qf 
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~e alleged incapacitated g•rsgn. thg court. jn forgulating 

kb~ble agency that gtfa£s or Is willjng to eyaluatB--tb& 

'-C~Dd.it;j on of 1j.he alleged] y incapacltated_g:eu.go and raak,e 

recgasendatigns tg the cgurt regardiag_tbe aost_~~ 

form of_state jnterventjgn jn bj$ affajrs. 

(41 The person alleged to be Incapacitated is entitled 

to be present at the hearing in person and to see or hear 

all evidence bearing upon his condition. He is entitled to 

be present by counse1 9 to present evidence, to cross-examine 

witnesses, including the court-appointed physician and the 

visitor, and to trial by jury. The issue may be determined 

at a closed hearing without a jury if the person alleged to 

be incapacitated or his counsel so requests.• 

Section 9. Section 72-5-316, MCAt is acended to read: 

•7Z-5-Jl6· Findings -- order ot appointment. •he-eoar~ 

mey--appe+n~-a-~uerd+an-es-~~ues~eft-+f-+~-•s-se~~s~+ed-~he~ 

~"e-persen-fer-whe•-e-~ue~en-+~--~eugh~--+s--~neepee+~d 

end--~he~--~he--eppe+n~•ent--+~--neee~sftry-er-des+re~e-es-e 

aeens-e~-~rev+~+n~-een~fn~+ng-eere-end--supe~v~+on--o~--~e 

~er~en--e~--~he--+neftpee+~a~ed--pe~enw---A~~erne~+we+yy-~he 

ee~~~--mey--d~sm+ss--~he--ppeeeed+ftg--e~--en~eP--&ftY---e~her 

ep~re~r+~e--erder• Lll If the cgyrt i$ satjsfjed that the 

~SQJl-fo.Lldlom_a_g.uaJ:dlansb j g j s sgugbt j s j ocapac j t~ild 

~Dd-~t--Jydicjal__interyentjon_io_hjs personal f~QQm_gL 

-10- s.BI/tJ'f 
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;u;j;j 110 pd dK j 5lQIL-U- neeessiiU--tg_ weet -l\IUwu.i.U 

uguitilll@qt,s foe his pbysl qtl health gr saf.e:t.¥.t-1LIIA¥ 

.aQJ:lQJ.fa_L.ful J guarJli an haying t;be powers 4Ug:i bed jg 

U::2::J:21 or a li•itld guardian hawing the po•er$ de.i.a.J.Aad 

l..ll-.t.be:-OtQe-r. If the court is satisfied that tb:e...-all~h 

jocapacitated pecson cAU1d_b&Qdl&_~Aaantial LeQUicement$ 

fliL pb;uiul health or saf.IIU-if bis finaru;hl Uli.Q.UU:ti 

llfAU-U..a.a.JiliUL)U f4UOtMc, jt :aball o,ulec that the petition be 

tcaat;ed as a petition for a pcotectiyg grder under pact_!_Qf 

t;bla chapter and proceed ac,grdingl¥• Altgroatlyely• tbe 

court aax dismiss the prgceediog or enter anv other 

apptoprJate O(der that it DQ\ JOCQQSiS\gOt yith tbe &peCifl£ 

p[OYi sioos of th($ part• Ia J ssulng jts ordu tbtJ cgu.tt, 

shall make ~Qecific fjndjngs pf facta 

L2l- Ihe cpy[t; mar not jnvest a gyargi an with powers or 

m&UU-b~ tbQ&e sgught ~ pet;lt;ioo aQd_Jiay• upgn 

petitjgn for a -full guardianship. create___ a 1 l•i ted 

guacd.ian$hig or consecyatorshjp when the court deter•ines 

that a ljejt£d_gui[dlansbip or cgosaryatQLSblg_ls_ all that 

is required fpc the care and pcptect;on of the iocagacltated 

pecsgo• Ibg prder shall specify whetbee-& full pr ll•ited 

guardkftD§hiV I$ QtJng £reatgd. ln th• &§$e pf a Jlaited 

guardiaQSbipp She ptQ@t &ball specify the partJ~u]ar pQW@tS 

;md dtjt..iei ye,t;ed J a the 1 IMI ted guardian. and -tbe 

fgc whi¢h t:be 1 imjt d -ll.ll£iw1 e guardianship js created. 

-11-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1118/01 

131 No loc;agacjt;at;ed persgo •4¥ he 1 i•Jt.gg jo the 

exgrcise gf any civjl or golitl~ghts except ~bo$& ~ 

A[2 clearly i.ncgosiltgot .wltb f.be exer&i=is-'lf_.t,be powers 

granted to the W'ardiao ynl~s the court•s ~ 

sgecjficaltr prpyldes fpc SUkb Jjmitations. T~cc_a~ 

state that all rights not sp~~ally Jimjted_a£e__retajned 

h¥-tba_ID£BQ§C;tated V~" 

Section 10. Section 72-5-317t MCA, is amended to read: 

•72-5-317• Temporary guardians. (1) If an 

incapacitated person has no guardian and an eMergency 

exists, the court May exercise the power of e guardian 

pending notice and bearing. 

(2) If an 

performing his 

and the court 

appointed guardian is not effectively 

duties oc if tbgre js no appolnted-SU~ 

further finds that the welfare of the 

Incapacitated person requires 1-.ediate actiont it may, with 

or without notice• appoint a tea~porary qua.rdian for the 

incapacitated person for a specified period not to exceed 6 

11onthse The court ••r aopojot either a fyl] or a 1 iS_jted 

te-pprary guardian• depending op the oaeds and cir&••$tanc~ 

of the incapectt«t•d peraoo. Ibe Gnurt MaV ogt iovost a 
teepprary guardian with PO(ft poMers than are rsqujred hy tbe 

ci.(ClmFt;am;gs pacessU;attng ~be appgintment• lbe grd,Qr Q( 

fi!RQDintmenJ; pf a tewporarv guardian $haJJ State wbej;ber a 

full or 1 iwjted tempprary gyardiansbjp i-s bejog c;cgattprd ondp 

-12-
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io__tlle_j;ase of a..li.mUJUL temporary guaLI(l.<lll£-tJU:_.lijUi:~ 

QQltSU:S and duties pf thg 1 jmjtwi_temporar¥-SUlilLd.l.aD..& 

L3L-lo~Lt.IJU.IL.ll_olUl.o.uollJltil.il.<llla __ apg__,.illiDII 

to act as tiiJIIIPLii.LJ_QIIiiLIIlilo~all-iQJ;i!Jisu;iuUlLIIJ;lJ:lilllWII.bo 

i.li_io_~gf a temQOJ:~guardja~~~~~J:.liOD-R~~ltx 

g~~igu~ of 72-5-31?14), the cou£1-~-appoiot a.:; 

temgorary Quaraiao_a_p~gc_entity who wgyld otherwise b~ 

lodisl.l:lLe_ uodet ~at__jU.g:V:l.lil9D--tll-;n;L.il~ii.Cll.iao.a...Ibl.:. 

.liUb.li>tSt.J.SlJl_~~-i>li'.t.IIJ.LLj;lli:_ilgi!JU~lllJ:Dt gf a -llll.U9D--!<J: 

~ltx--llbll-..llil~...iiktu.ilL>:lloflitl-llL.i.o.t.ilJ:l:ll_lD_J:i!\liiJ:lLta 

:t0iLQUJ:p0 se for ..nikb..;tOe t.emQOJ:.iiLX_QIIiiJ:lli>w.:;Oig_.is.__;;gu.gO;~;& 

LSO~WilllJ:iiLX-llllil.ullilnJ<O<>-..is._ll:tller:Jti.lill--lrullilliOa_.:;W.~x.e 

y~ll __ a _ _persoo or entjty whg_l~_ag~~l~bl~-~ serye as 

l,;UaJ:dliiiL.aD.d wOo i§ o:t!U:Lllll.liiLguall.flDlLtll__~-lllliltdi an u 
iUWlli~!lll-~bLJ;.IlJILL:tJWitl-n-Uli~.I:Lii.Qt-.IIUiiLll.i.aD.s...bllt...iD 

UQ_>;~.:;~_ma:v:-~.:;~LX~l2D~:tnao_Q mopt.bs~ 

t3t~ A temporary LY!l guardian is entitled to the 

care and custody of the ward• and the authority of any 

p·;rtt~.::nent guardian previously appoi nteo by ths court is 

suso::njed so lang as a temporary quardian has authority. A 

~llJ:X-limi:tiiUiliiLIIlli.D--i.:;_.Jiot..i.Ul:!l___tlL-U;:Lti.li!L-!iii>:O 

~IOiil:.li--ll~--iiLe--~Dii>:lfl~~g~llote!l-;tg-.0im_.ic_tb;:_cr:a;:c_2f 

aDclliotuo:t .. __..ruL_tlll:-W>..W:: 11 t i'Dl!--DliLII.W.iUIL-llUllL.a.ili.D 

DI:eltiDU.lil¥-"'l~iotlllL_l!X-illi:-l:llll[:t tg eXUJ:,i.:;e-;thg~~ 
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~-SUSQ£nded sg long a$ the tem~ary ljwitgd guardlao__bas 

au:tOw:l.t..;v:£ The CDUL:t-ll¥-~~fjc Drder ma;v:_;;~o.d..llll. 

au:tODLltl!-of_tlll:_cmaollD:t-SYALIIliiD-UDon__aDI!ll.iotmllnt of -" 

teapD~llLX--liml:telL-.IIUiiLai.<lll£ A temporary guardian may be 

removed at any time. A temporary guardidO shall make any 

report the court requires. In other respects the provisions 

of this code concerning guardians apply to temporary 

guardlan5an 

Section 11. Section 72-5-321, "CA, Is 3mend~d to read: 

•72-5-321. Powers and duties of guardian of 

incapacitated person. Lll-lbe-~rs and dutie~_gt_a_llm~ed 

liUill'!llilD~~;:_spec if i ed_lp_-t.lll!__liLIIn __ jljUIJUo:tlDll-..:tO" 

guaL~a--lQe __ llmited _ _gyaLdl~-~c~QUired to report the 

SOD.dltilliLllfJ.Ill:.-iw;aQ>Ki:til:tllll_jUi:J:lillD-.ilo.d gf the Util:tiLtb.il:t 

biiLWillD-.liU~U..:tD-.0 j s QOSS~ and cont.J:lll..L.a.li--l:IUIII.iJ:i:.<l 

bJ!_.t.ru:_soutl-2!:-b:v:-kllutl..LIIlJL. 

t~~LZl A full guardian of an incap~citated person has 

the same powers, rights. and duties respecting his ward that 

a parent has respecting his unemancipated minor childt 

exc~~t that a gucrdian is not liabl~ to third persons for 

acts of th~ ward solely by reason of the oarental 

relationship. In particular and witt1cut qualifying the 

for~;oiny, a full 9uardian has the following powers and 

jUties, except as mod+f+ed limit~ by ord~r of the court: 

(a) To the extent that it is consistent with the terms 
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of any order by a court of competent jurisdiction relatinq 

to detention or commitment of the ward, he is entitled to 

custody of the person of his ward and may establish the 

ward•s place of abode within or without this state. 

(b) If entitled to custody of his ward• he shall make 

provision for the caret comfort, and maintenance of his ward 

and whenever appropriate arrange for his traininq ana 

education. Without regard to custodial rights of the ward's 

person, he shall take reasonable care of his ward's 

clothing, furniture, vehicles, and other personal effects 

and commence protective proceedings if other property of his 

ward is in need of protection. 

Cc) A ful1 guardian may qive any consents or approvals 

that may be necessary to enable the ward to receive medical 

or other professional care~ counsel, treatment, o~ service. 

(d) If no conservator for the estate of the ward has 

been appointed• ~@ A-full gyardlan may: 

(i) institute proceedings to compel any person under a 

duty to support the ward or to pay sums forth~ welfare of 

the ward to perform his duty; 

1 Ill receive Wloney and tangIble property dell verabl e to 

the ward and apply the money and property for support. care, 

and education of the Mard; but he may not use funds from hls 

ward•s estate for room and board which bee his spouse, 

parent" or child have furnished the .. ard un-1 ess a charge for 
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the service is approved by order of the court made upon 

notice to at least one of the next of kin of the incompetent 

ward, if notice is possible. He must exsrcis€ care tc 

conserve any excess for the ward•s needs. 

(e) A full ~uardian is required to report th~ 

condition of his ward and of the estate which has been 

subject to his possession or control, as required by the 

court or court rule. 

(~) If a conservator has been appointed, ell of the 

ward•s estate received by the full guardian in excess cf 

those funds ~xpended to meet current expenses for support, 

care, and educat;on of the ward must be paid to the 

conservator for manage•ent as provided in this codet and the 

full guardian must account to the conservator for funds 

expended. 

t~tLll Any full guardian aT one for whom a conservator 

also has been appointed shall control the custody and care 

of the ward.o..-A-1 '•ited Qlli!HUiiD- gf " pou;~o-U!Lll.bgm_a 

~o~erywtgr has beeo apgglg~~all-cootrol _t~~~~~ 

of the 'U$tQ~¥ agd care gf_tbe_XQLd over wbjcb_b~js clXen 

;w1bQJ:llJ[ by tb.e grd11r esUbl j sbi ll9 the ..l.imlle.<l 

~dlapsbiP• Sftd The t1111 Qllardi~n gr l.ialted~.i5D is 

entitled to receive reasonable sums for his services and for 

room and board furnished to the ward as agreed upon between 

hitr, and the conservator., provided the amounts agreed upon 

-16-
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1 are reasonable under the circumstances. The Lull guardian 

2 OL--liaited guardian aytbociz2d tg gyersee_.~b-aS~~ 

3 the jncapacj~_person•s ~a may request the conservator 

4 to expend the ward's estate by payment to third persons or 

5 institutions for the ward's care and maintenance. 

6 L!l--~ll~dian or _ __ljmjted 9YAtQ!au---Ia¥ 

1 ~Juntarjly cQ8Bli__f~n1al__healtb treatment or for 

8 treatment gf a dgvelopmeotal dfsabiJjty gr for obseryijtjon 

9 ~yaluatjQQ a ward whg is_bimSelf unwllllog_2£_Unable to 

10 ~-lDformed consent tg such cgmmjtmeot, except-AA-O~¥ided 

11 1D--IZ:S:322. ynless the procedures for ~YO~ 

12 l:.IIIDIIUIDellt-JJILJlldb--lll-I~.23£ chapters 20-Aflii-ZlJ..-au 

13 1g1~g._Ib~bapter does not abrogate an¥-Of-~-LLYb~ 

14 gL mentally dliab~~oos proyjded_JllL--ln-Il~~ 

15 ~bagter$ 20 and Zl•• 

16 Section 12. Codification instruction. Sections 1, 2, 

17 5, 6• and 7 are intended to be codified as an integral part 

16 of Title 72• chapter 5, pa~t 3, and the provisions of Title 

19 72, chapte~ s. part 3t apply to s~ctions 1t z, 5, 6• and 7. 

-End-
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SENATE Bill NO. 404 

INTRODUCED BY MAZUREK. DUSSAULT. HOlllDAV. KEMMIS. BENGTSON 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO THE APPOHHMENT OF GUARDIANS FOR 

INCAPACITATED PERSONS; PROVIDING FOR LIMITED GUAROIANSHIPS; 

DEFINING WHO MAY BE GUARDIANS AND CLARIFYING IHE PROCEDURE 

FOR APPOINTING GUARDIANS; AMENDING SECTIONS ll-5-:nz. 

72-5-313• TZ-5-31~ THROUGH 72-5-317• AND lZ-5-321• HCA.• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

~E~ S.EC T IO!h. Section 1. Def in i t·i on-s. In this. part" 

unless the context requires otherwise. the following 

definitions apply: 

{1) •Fult gua~dian• •eans a guardian who possesses all 

the legal duties and powers enumerated in 72-5-321. 

(l) •Limited guardian• means a guardian ~ho possesses 

few~r than all of the legal duties and powers of a full 

guardian and •hose rights, powers, and duties have been 

specifically enumerated by the court. 

(3) •GuardianM includes a full guardian and a limited 

guardian. 

NE~_j~~!lO~~ Section z. Purpose and basis for 

guardian~hip. Guardianship for an incapacitated person Mdy 

25 be used only as is neces~ary to promote and protect the 
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well-being of the person. The guardianship .ust be designed 

to encourage the de,elop•nt of .axitDuM self-re.liance and 

independence in the person and •ay be ordered only to the 

eKtent that the person•s actual Mental and physical 

li~itations ~equire it. An incapacitated person for ~ho. a 

guardian has been appointed is not presumed to be 

incompetent and retain~ all legal and civil rights except 

those that hdve been expressly ti•ited by court order or 

have been specifically granted to the guardian by the court. 

Section 3. Section 72-5-312• HCA• is aaanded to read: 

•72-5-312. Who •ay be guardian-- priorities. (1) Any 

co•p2tent person or a suitable institution~~~ociationt or 

n2flQrofit CYLQQration or any of l!!_me•bers may be appoin~ed 

yuardian or an incapacitated person. 

f2) Persons who are not disqualified have priority for 

appointment as guardian in the follo~ing order: 

l!l--!--~!~1-~~~~~~-21-- private nonprofit 

£2!:.2~!.!J!!!_-.!!2!!inat!!Q__.!!L__~inc~~l!!.!..!!Lf!erson. if the 

cour.~rufic·a!!Lf.inds_!!!~!~~!_ll~!Lof the_ nGIII1i~tion 

t~ _ ___l!!~.5!ill~~ed __ ~!:l2!!_had__!;!!!--S!.e~ili to Make a 

.(M~onabl.L_l~l!J..g~!l!_Sho.!.~!.i 

tet~ the spouse of the incapacitated person; 

t8tifl an adult child of the incapacitated person; 

tet~ a parent of the incapacitated person. including 

a person nominated by vill or other writing signed by d 

-2- 58 lt04 
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deceased par-ent; 

t~!~ any relative of the incapacitated person with 

who• he has re~ided for .are than 6 Months prior ~o the 

filing of the petition; 

ill __ 3 _ _rs.lative or friend who has de,!~trat!:~ 

~sere, _longstanding interest in the welf2~-2f __ _!h! 

.!~~itate!L..Jl!t!.A2!!.i 

l.9.1_5!--2ri~~i soc ill i on_gL_!!m:!I!Ulf i ! cor por 5!li!l!l 

wit!:L..LW!!!~l!!!!hi~-2!..29~!!_..!.2!--L~~ill!!!t.ed pers.on!.LJ 

~eMber of such private ass~ion or nonprofit~poration 

~!~~L . .RL.the_.H,Loc ia!!2!L.-2!_~!:1!2!:.!tion~_i!!u__~L~ 

~ rdi an f2L...!.t!!L.!!l~~ated .Q!!!!:2!1L..2!..j!-Wl:L~ inc 1 uded 

2!!_~~1ficiM._lli!_!!L~uch~~ili!ion .2!~nizatiO!!~ 

wit li!!g_ ana~yi tabl !L_!2__5!f!_!.L9!:!:!r~ i ~-!!Lin£!~!~ 

.f!!!.!_ons; 

tet~ a person noMinated by the person who is caring 

ro~ hi• or paying benefits to hi•• 

lll __ Th~Qriorlti~~~~lished in suQ~£tion 121~ 

!!2!_-hl!!~liruu.-~-t~_-S2~.!.!_~ll__!el ect_.t!:!L_--'2.gr_ son, 

~~~iati on..t-2.!,_nonp.r.!!!i.!.__!~ati9!L!!!at: i~~st gual i fled 

an4 _•IIi! 1 i nq to serv@a 

1!1--fxcept~__etov!ded in_~ub!~£!ion 1~!~£2Y£! 
~! 

~-!!2L~RQOint_~ __ Q,erson, __ i!!sti!ut:ion. asstXiat:ion, or 

!.l2!!.2!.!!!iL.EE!J!2r at: i o.!,Llg.-!!.!_~9!!!!!. d ia!L2.L2!Li ncaoac i t~ 

e!!~On if tb~_gersonr i~ilutioni_~ssociati~-2~9n2~2fl! 
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£~atl.2!!! 

UL_e!.ovides _2.!:_-..i.L_!ike!.L_!!L._provide _duri!!g_ the 

~~dia~~lQ substanti~l_ servi~_-12__!~---l~eacit~ 

ru!!SOn in the_J!!:!!!essional or W!i~~aclt~ther_than 

i!L!he C~lli-.2.LB!!!!dian; 

lli_ll-2!.-l.L~!L1~~~-~!!9_!t!.!__~r.diau:i.!:!.i.Q 

R~ri2~-f£~ditgL_of_t:h~ incaeacita!~e~U1-Q~!_th~n in 

~-capac i t:,l_Qf_~!~ i a!!.i 

lll--!!!!_s __ g!--1.!-ll~.!..l_!g_~! dur .i.!!.g_ the guard i a!l ship 

2£!1~-~~~_!~at •ax cgnflict with those of the 

incapacitateQ_g~£SOOi_Q! 

~l_....ti,~~~-~.f!L.lall.i!!!$!2!!.1_@ssoc iatjon, 

~-nonproftt CRL22£ati~n who or which would be_~gy~i~ 

under sy~tlo!!~llill~ough..J..ill.ll.! 

1~1-!!-1.!:!~£L~etermines that there i s_no qual.!.~ 

l!.!tt~2!!_wi 11 i!!S_!!nd dble-l!L!!~~9!!2!,dian.z_!!!e c2!!.U_-H.X 

~QR21n~ an ~~SY of th~ sta~e or f~dera!_gQvern•ent th2~ 

~horlze.!!.._2.!_!eguir~.sL~~tatut.L.!.2-l!..!:!!"ide services to the 

.Q~~-or to persons l..vf!!!ring fro!L.Q!!Lki!!.!L~f_gi~!..il.! 

from~i£h__the ___ incapasit~!~2JL!on is suf£~_2£_~ 

desi~g_Qf __ t!;!~~~£%.L.OO~Wi ~,!andi!!SL.!!l!!_R.tffi~iO!!S of 

!!!!!!~.!_on C4-t._When!!!!r ¥! ageng_is apOO.i..!!:t!d guardian, 

~--~.!:L-~~~R~!!!~.i.S.l.!l!L_g!!!!rdl.!!!_t.o repre.a!ll 

i!-!.eeci fied int;!£.n!_2.f_t:he~~itated person. W!!~~ 

l i ati ted_guar dian is a2.22.!..!J!ed RU!:!!:!:!!!!_l.!L_!!!.l..!_~£1 I onw 

_..,_ 
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the __ ~ecified interes~ of the incapacitat~person_!~~ 

~!!!~__!.!~pons!bil.!..!.L2!_the !i•it!!!_g~.Qian ~--!..L~!~ 

from_!~re~2Q!!~ibi!i!t-~f_!he a~~l.!.· 

Section 't. Section 72-5-3llw MCA, is a~nded to read: 

"72-5-313. Visitor in guardianship proceedings 

.:Jefi ned. A visitor isw with respect to guardianship 

proceedings, a person who is trained in law~ nursing, e. 

social work_. __ mediS~-~~~~~l__bealt~~~~!oral 

~£L--~duc3!12~2L-_£eha~i1itati2n and is an officer, 

employ~e• or special appoint~e of the court with no personal 

interest in the proceediBgS•" 

~S~_lffTIO~ Section ~. ~equest for no.t ice 

interested per~on. (1) Any interested person who desires to 

be notified before any order is ~ade in a gu~rdidnship 

proceeding may file ~ith the clerk a request for notice upon 

payment of any fee required by statute or court rule. The 

clerk shall mail a copy of the deaand to the guardian, if 

one has been appointed. 

(l) A request is not effective unless it contains a 

statement showing the interest of the person Making it and 

his address or that of his attorney and lS effective only as 

to matters occurring dfter the filing. Any governmental 

aqency payinq or planning to pay benefits to the alleged 

incapacitated person is an 1nterested person in guardianship 

proceedinys. 
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NE~-~£!10~~ Section 6. Contents of petition for 

appointment of guardian. (1) The petition for appoint~nt of 

a guardian shalt contatn: 

(a) the na~. residence, and mailing address of the 

petitioner~ his relationship to the alleged incapacitated 

pe~son9 and his interest in the .atteri 

(b) the name. residenc~. and .ailing address of the 

alleged incapacitated person; 

(ct the nature and degree of the alleged incapaci~y; 

(d) if the petition in any wa, affects the aanagement 

of the p~operty of the atleyed incapacitated person. the 

approximate value and description of his property. including 

any compensation. pensiont insurance. or allowance to which 

he ~ay be entitledi 

(e) wheth~r there iS• in any state. a full guardian or 

1 i ~ni ted guardian for the person or estate of the 

inc~pacita~ed person or a conservator of his property; 

(f) the namew residence. ~nd .ailing address of the 

person whom the petitioner seeks to have appointed guardian; 

C9) the names. residences• and nature of relationship• 

so far as i5 known or can reasonably be ascertained, of the 

persons most closely related by blood or marriage to the 

alleged incapacitated pe~son; 

(h) the naate and residence of ~he person or 

institution hawing the care and custody of the alleqed 

-b- S3 404 
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incapacitated person; 

(i) the reasons why the appointment of a guardian is 

sough~ and whether a liMited guardianship or full 

guardianship is requeste~; 

(jl the facts supporting the allegations of incapacaty 

and the need for a guardian; 

(k) the specific areas of protection and a~sistance 

requested and the limitation of rights requested to be 

included in the order of appointment; 

(1) in the case of a petition for 1 illlited 

guardianship• the 

that the petition 

particular powers and areas of authority 

seeks to have vested in the Ji~ited 

guardidn as provided in (section 7J and the term for ~hich 

the limited guardianship is requested; 

(m) in the case of a petition for full guardian~hip 9 

the length of time the guardianship is expected to last. 

(2) The peti~ion ~ay also include a request for 

temporary guardianship as provided in 72-5-317 if the 

petitioner believes that the requisites of thdt section are 

~et and that the appoint~nt of a temporary guardian. 

pending the completton of guardianship proceedings. i~ 

necessary to protect the welfare of the alleged 

incapacitated person. The facts requiring appointment of a 

temporary gua~dian shall be stated with specificity. 

NEW~TIO~ Section 7. Purposes for establishment of 
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1 illi ted gua.-dianshi P• A petition seekinq the establishment 

of a limited guardianship shall specify the particular 

powers that the li~ited guardian i$ proposed to exercise and 

the particular areas of protection and assis~ance r~quired. 

The purposes for which a 1 inajted guardian ;nay be appointed 

include: 

(1) to care for and maintain the alleged incapacltated 

person; 

(2) to assert and protect the rights 

interests of the alleged incapacitated person; 

and 

(31 to prov icle ti111ely ~nd informed consent 

necessary medical procedures and procedures iapleMented 

connection with habilitation and training progra•s; 

best 

to 

'" 

(4) to assist in the acqutsition of necessary 

~raining. habilitation. and education for the incapacitated 

person; 

f5) to exercise any other powers. duties• or 

li•itations in regard to the care of the incapacitated 

person or the manageaent of his property that the petition 

shall explicitly specify and Nhich may be no greater thdn 

the powers a full guardian can exercise. 

Section 8. S~ction 72-5-315• MCA, is a~nded to read: 

"71-5-315. Procedure for court appointment of guardl4n 

hearing -- exa•lnation -- interview-- procedurdt riqhtS• 

fl) The incapacitated person or any person interested in his 

-8- SB 404 
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welfare• includinq the county attorney• aay petition for a 

finding of incapacit:y and appoint~nt of a guardian. 

(2} Upon the filing of a petition. the court shall set 

a date for hearing on the issues of incapacity. The 

altegedly incapacitated person May have counsel of his own 

choice or the court ~ay. in the interest of justice. appoint 

an appropriate officidl or attorney to represent hi~ in the 

proceeding. who shall have the powers and duties of a 

guardian ad lite•• 

(3) The person alleqed to be incapacitated shall be 

examined by a physician appointed by the court who shalt 

submit his report in writing ~o the court and be interviewed 

by a visitor sent by the court. ~n~!~~!~~£~~ 

£li!!_l_~Q..Q.Q.i!!L_~_yi: Si!2! _ _!__person 1111ho Ms--2!.!!.!.£ul ar 

~~~O~~~~i~_i!L!~i!!Y..t~l ua!l!!.9.t _ _2!__£,2r ing 

!2£_~~!~-~i!n__~~nd of_9i~ab!ln9_fondition th2t is 

~.!!~~12_~~-!t!!L£~!!.!!.-S!L!he i $!R.!C i t:t.!. The visitor $4-~ 

sha11 glso interview the person seeWfft~--eppe*nt~ft~~ 

ogtter-d-1-en ~hg_!gpear ~_!2_hav~~sed_ t~pet. it. io!!_l.2_!!L! i 1 ed 

~-the e!'!:~!!!L~ is n~in~ag_l2__~~~L-9~£di an and 

visit the present place of abode of the person alleged to be 

incapacitated and th~ pldce it is proposed that he will be 

detained or reside if the requested appointment is made and 

s.uomit his report in writing to the court. !!n!m£~~~ib~ 

w i t~Q!!!-~!!~~!;!e 1 ~~_Q!.-~nse ~.9~!he.-!!lli.i!%-12-e~L2!. 
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the_ill!9!sL.inc!!Qacita!!!L.I!!ll2!!.!.-J:!!e court• in foraulating 

the __ judg~~en!1._~l!_yllii!!L!:he !~i~es of !"Y oubl ic or 

cha!.i tabl.!L~S!!!S.L!!:!~L.2ffers or .-..i:!_wi 1 1.1.!!9....!!L!!YiP1uate the 

fQ!!2ill.2!L-2!-~_!11egedly i~it:ated_Q!rson and_~ 

recom~ndations_!2_!~~!~ardigg_the •ost appropriate 

for_m_g!_~te i_n~~lQ!Lln hi.L!!!!l.!!=. 

(4) The person alleged to be incapacitated is entitled 

to be pr~sent at the hea~ing in person and to see or hear 

all evidence bearing upon his condition. He is entitled to 

be p~esent by counsel. to present evidence~ to cross-examine 

"itnesses~ including the cour~-appointed physician and the 

visitor. and to trial by jury. The issue •ay be deterMined 

at a closed hearing without a jury if the person alleged to 

be incapacitated or his counsel so requests.* 

Section 9. Section 72-5-316• MCA. is a.ended to read: 

"72-5-316. Findings -- order of appoint~nt. ~e-e~~ 

M8y--ep~tftt-e-gu$rdTen-es-~e~~~d-~f-~-~-~e~*~~*•8-~~ 

~-p~~~~er-~e-g~dTan-i~s~ht--~s--?neapae+~a~ 

dftd--~ftd~--~he--eppo+"~.e~--+~--fte~~~ery-e.-~es~eb+e-es-~ 

eeftft§-e#-~ew+S+ftg-ee~*~~~-e~~eftd--sap~•-1-~to~-~--~he 

p~~&ft--~--~fte--*"ce~dC~~ed--persen.---A+~~fta~f•e+y~-~fte 

e~r~--mey--8~•*~~--th~--p~oeeed?n~-er--en~ep--~---&~ 

spp~ep~~ete--e~de~ l!l__!f the_£2y[!_i~~~!ied that the 

I!~~.Q!LfQ!:_:!!J::!2!!-L9Yi!!2i~!:WL.l~~QYY!:!!__i.L.-.i~ i ~~ 

~- that iudicial intervention i~_bis~sonal freedom of 

-10- ss 404 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

17 

18 

19 

20 

21 

zz 

23 

24 

25 

SB Oit04/02 

acti~~-2!Si!i2~_is neces~ ___ !_o ___ ~l---~!~~tidl 

regui r~~!~_!.gr his phrs ical -!!!'~~~-~~ fe.t:o._!!_!!!S!.% 

~!!i nt a f!:!!L~.t2liH!-~v ing __ t!!_g__Be!!.!!.!_~~~~--.i!! 

72-~-3ll--~~-_2._1 i!!i~-~!:.!;!i an...h2,!.i!.l9._ the po"'ea_desc!:ibed 

i!L!~-2~Wf____!:!!!L£Q!!rt: iL.Hlli!ill_that ___ t!JL_~~edl y 

inc~gacl.!~g_e~!L£2!!!JL!!~dl.L!!!~~ial !:~Quire!!~ 

for -~YS ica_l __ hea I th_.Q_• __ safet..L!.! hi s_!i n!JnCl~~~~ 

~~~naged by anothe.t~_i!_shal}_Q£~!:_th!!~~ petiti~n be 

~!.g.!t_!!!_~~1.ition_f.2~_1!!_2!ective ord~-~Q!.!~~f 

this ~~~.!-~.!l----R~!!!L-~£S2.t!!in.9lli_ A I "t.fi!!2!..i.lliY!._ the 

C OU!!__~~ Sm i $S_!!!!L_j!£2.f!edi !!9-~!.--!t!'ll..!!!.~!!..l__~ther 

~~opri~~ord!£ that is not ~~~~tent with_the ~pecific 

.Q.!Q:!ill.QnS_.QL!!! i s_~!.~~-In_ i ssuing_l!.L--S!.!:.Q!!!_-1!::!~-~~ 

~~!~~~~~lfic_fin~lng~_gf_fac!~ 

1ll_!!!.!Lf.Q_!!tl_ma~_!!2.Ll..!:!Y!'~~~!:!2rdia~_ .. Lt!LJ?~!.L.2!. 

ru!1 i es _bei.Qm!__~~- soug~l__!!L!.!!~et iH2!L.!!!&_!!ll..L.YQ2!! 

2.!!!.! i on ___ f 2L-~--f.!!l! __ ~rd ian .!!!!1!.1.--~!e a 1 i 111 ~ 

~!.1 ions hiR~!_£~!:1@!2rshle_~!!!m_~-~!. t det:ll!!~ 

tha~ml t.!tl!._guardi~~t!...l.ll-2LS~~~.D!ll~ilLlL_~L-~ 

is required for_~-~~-A!!~~~!ion 2.L!~i~e!!ll~ated 

Q.! .. L~2.!h- The __g~-s h.§!l.L~pec i f.L!!het tu:.r..J~!!~r 1 i .. ~ 

9.!:!_5!t,didnship U:_bei~~U~!!L_!!ls.__case of a limited 

~£dianili.J.!_• __ !:h!t_ordeJ:_.i.t@!l21!!f..if..x_!bL.Rart i cu lar P2!mU 

.!!!!fL!!!!!..i~~ll.!l!L..!.!!_!!:!~-1 i m i ted~~~!!!.-and _ __!.!!!_-'!~~ 

for whifh th.!L.!i-mited_g~!!r!tl.ansh.!JLj_.L.f_~~~ 
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1}~---~~~.5!£it~!~~-~son ~~-_!lmi!~-l~ the 

~~£i~~~-civi1 OL.I!2!itic~!.~!LU~! tho~~-that 

~-_sl~arlr _ _l~£2~~lst~fl! __ ~it~__!n~~erci~.2f_!bg-BQ~~ 

gra~t~_!Q__th~-~[gian __yn~---!~-f2Y[~ ___ 2rder 

~~~lfl~~_R!.ovi.Q~f~~ill.i.U!i~~~-Th~......QL!ltl_~ha 11 

ll..€!!~_!!:2!-S!!L.!...i..9!!!L!!~Oec i f j ca l!L..!iiDl!!!.fL~ll-!:.~_g i ned 

Jl.L!:!!U nc apac i tatesL~~ • 

s~ction 10. Section 7Z-5-317t HCA• is amended to read: 

"72-5-317. Temporary guardians. (1) If an 

incapacJtated person has no guardian and an emer qency 

eu sts~ the court may exercise the power of a guard1dn 

pending notice and hearing. 

( 2) If an appointed quardi an is. not effecti "ely 

perforMing his duties 2!_!f_!n~~-!!~~l~ted_g~~!dian 

and the court further finds that the welfare of the 

incapacitated person requires immediate action• It may. with 

or without notice. dppolnt a temporary guardian for the 

incapacitated person for a specified period not ~o exceed 6 

months. The__fQurt __ ~L~tmoinUlthgr_J.._fy!..L.!!L .. ?Lli!!!i~ 

!~.Q2.!.~U:.L£.!l.2~i~-_Q~nd i !!.9_2.Q~.§__Q_@~Q~M_fi!.C U!_ll~~ 

2f__!he i !K~.R~!.~te~-~r son. The C2Y!.!_-ID~ _ _!!Q!__l~1.L~ 

teR!pOr-dry gu~i~~l!.n_!!2!~Q2!!ers_!!J.!!!~~~uiret1 bv the 

c i r f!!!!ll~~.L_~~~l!~! i ng _ _!h~!!!!22..i.~.!ll.!.-!l:!.!._Q£..Q,gr of 

~2intm~Qf_~_!!~eorary guardian shall !tate •het~~ 

M!_Q.!:_!i!'ited_~I!Qra.r.L9!!ardian~,nie_is bein_g_~!_~dnd, 
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i n __ !~-~§.L.-2f.__L 1 i"'ited_teMQ2!:..fi.L.91!Hsti~-!t!~~£i f ic 

J2..2!!!!t!...L2!!SL1!!!les of _!~~-llmi t:ed~!!pora.u_g!!2£..s! ian. 

lll-~-~~!_!he~~-is_ng_~~n~~i!abl!__and __ wi!1ing 

!g_~£!_~~-!~~QQ£~!Y-~~di~~-f2L-!n-~~Sltat~~person~ 

i.Li!L!!~2U-~.e2!.~.LL9~a,. di ~~~~-l!~.Q.!L2t._gn t i t.! 

~ho_._..i2 __ iE!~!i9ibl~--to_~!~_9!!.!!~l!m_Q.!:!!§.~.--!:2--1!!! 

1!!.QYlll9~-2L- 1 z- '5- 31I!ll.!_!.t!~~5!Yd__.?!:i!.l __ :S!JW2i!!!._~ 

!~EQ~L..9~illl2!!_!!_~.!:.!Q!!_~!!.li!.L~2-~Yf d_gthe!.J:!!.§.U~ 

i~!l9i~!~yag~_r __ lh~__Q!~~!Q_~ct as Q!!ardian. This 

~~~ll on d~_!!2!_perm.!..L~l!Q.Q.i!!!.!'!!!t_2!_~__e:!.!,~~_g[ 

entJ.U:_who J:!2~S!ctull_£onf1~2f_i!l1~-in regard to 

it!!:!_Q!:!!:J!OSe for-~~ ch_!!:!~~Mpor ~-9lli![di!n~hi IL .. i! _ _!2~ght• 

!_l~!!!QS!!:ar~-~!.dian~~_l.!-~rwi~L.i!l!liQible sha11 _ierye 

.!:!nti.L_~--l!!!.n2!!-2!-.!!!1.i!L~n2._l~!!U!!el i.9 ib I e ~~~~ 

g~rdian and~Q_i!_Qth!~!~~ali!ieg_~--~-quardian i~ 

gQ,Q2integ_.Q.l_!he court to act as te!!i!2!;~~!.dia~t in 

n2_~ase_~ he serve fo~ lonqe~_than-2-!~~ 

t~tlll A te~nporary fu!! guardian is entitled to the 

care and custOdy of the wardy and the authority of any 

permanent guardian previously appointed by the court lS 

suspended so long as d te•porary guardian has authority. ! 

~l!~!:.I_!lmit£2_g!:!~l~--is __ enti!leQ__i.Q~~~UL-such 

12.2!!'llL-~--~--1H!!£i f !catJ.L.9!..~.t~~~in_th!_or~r of 

2Qe~i~~~!~-~~g__!~~-QQ~g~!_-~Ul--2~~~1---~£dian 

2{g~lou~~--~Qin!~Q __ 2Y-!he co~-!Q_~Kercise those 02~ 
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~!!!~"d!!!!~_l on~- the ~~Lli•i teQ_guardi an_~ 

~ori~_Th~_f!!!:!!.! _ _!u:_2Q!Cif·ic. Of"der tlal.f suspend all 

~uthority of th~~~n!_guardian upon appoint~nt of a 

te~2!.~!:.I__!imi!~guardian~ A teeporary guardian •ay be 

removed at any time. A te•porary guardian shall •ake any 

report the court requires. in other respects the provisions 

of ~his code concerning guardians apply to 

guardians.• 

temporary 

Section 11. Section 7Z-5-3Zlt H(A, is amended to read: 

•72-5-321. Powers and dut. ies of guardian of 

incapacttated person. i!l_!h~~~~Y!ies_of a li~ited 

~rdicm are those ~pecified-l!L~~--2!.de!.__!!i!J!Ointing the 

~!:g i an._!he __ ! i•i_!ed _ _gy~rdi. a.!l_il-!.~.9.!:!i r~!LI,epor t.-!J:!g 

92!!!! i ti2!L.Qf_!!!~-l!!~~.2!:~!:~!!U:2!WU!~ the e5tate .$.!!.n 

~-~~~~~~l-!2-nll_oossession ~22-~2n!~!%_as required 

Qx.__the C2!!!...t-2.[_!!L~ur t-D!lh 

+~tlll A full guardian of an incapacitated person has 

the same powers, rights. and duties respecting his Wdrd that 

a parent ha~ respecting hls unemancipated ~inor child• 

eJCcept thnt. a guardian iS not liable to third per~ons for 

acts of the ward solely by reason of the parental 

relationship. In part.icular and without qualifying the 

foregotnq, a full guardian has the following powers and 

duties, excep~ as •&e**ied limited by orde~ of the cou~t= 

(aJ To the extent that it i§ consistent with the terms 
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of any order by a court of competent jurisdiction relating 

to detention o~ commitment of the ward, he is entitled to 

custody of the person of hi~ ward and May establish the 

~ard•s place of abode within or without this state. 

(b) If entitled to custody of his ward. he shall &~~ake 

provision for the care, cOMfort. and .aintenance of his war~ 

and whenever appropriate arrange for his trainin9 and 

education. Without regard to custodial rights of the ward's 

person. he shall take reasonable care of his w~rd's 

clothing, furniture, vehicles, and other personal effects 

and commence protective proceedings if other property of hi~ 

ward is in need of protection. 

(c) A !Y!! guardian •ay give any consents or approvals 

that may be necessary to enable the ward to r~ceive medical 

or other professional care~ counsel, treat~nt~ or se~vice. 

(d) If no conservator for the estate of the ~drd has 

been appointed, he ~ful!_gyardian ~ay: 

(i) institute proceedings to compel any person under a 

duty to support the ward or to pay su•s for th~ welfare of 

the ward to perform his duty; 

(ii) receive money and tangibl@ property deliverable to 

the ward and apply the money and property for support~ care, 

and educa~ion of the ward; but he may not use funds from his 

ward's estate for room and board which hew his spouse, 

pargnt, or child have furnlshed the ward unless a charge for 
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the service iS approved by order of the court ~aae upon 

notice to at least one of the next of kin of the incompetent 

ward, if notice is possible. He must exercise care to 

conserve any excess for the ward•s needs. 

(e) A fu!! guardian is required to report: the 

condition of his ward and of the estate which has been 

subject to his possession or control. as required by the 

court or court rule. 

(f) If a conservator has been appointed, aU of the 

ward•s estate received b1 the full guardian in excess of 

those funds expended to meet current expenses for support, 

care. and education of the ward ~st be paid to the 

conservator for management as provided in this code, and the 

full guardian mu~t account to tne COO$ervator for funds 

exp@nded. 

t2t1ll Any full guardian of one for whom a conservator 

also has been appointed shall control the custody and care 

of the ~ard~ __ A __ limi!gg__~~~~--2!-2-R~Bn-!~!--~Q!_~ 

£!!!!;~ervator has been ap~oint~.!:!.!!L£.2.n!.!.ol__!!!Q2-~l!'!.£tS 

.Q.L_S!!!L~ tod~£2!.~ t.he~2!:~er _!!h i~!!_!!!_iL.9 iven 

~~ori~-~---~---order ____ e~~!l~~---tlle _____ !i~i~ 

~!.dianshiR.!. anel !.!!~ fuiL~rdia!L!!.!:_li!!lli!! gual'd.i.;!!! is 

entitled to receive reasonable suMs for his services and for 

roo~ and board furnished to t.he ward as agreed upon between 

hiM and the conservator, provided t.he amounts agreed upon 
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1 are reasonable under the cir-cuiiStances. The full guardian 

z 2£__1i•i~_gyardian autho~iz~Q_!o oversee sush aspects of 

3 the_i~pacitated person's care May request the conser¥a~or 

4 to expend the ward's estate by pay~nt to third persons or 

~ institutions for the ward's care and maintenance. 

b ~1-Ji!!-f!!ll guarcHan __ o_r __ lli.i.tt!L---ID~ir9ioOn __!!2.l 

7 i nvgl U!!!ar i 1 x__~o-i t for IM!'nt.al _hea!!!L_~.!!l:.!!!!!!....2£ for 

8 !~~t~Q!_Q!_!-~!velopaentaJ disabi!~ or for observation 

9 2.!--~l~!:i!!!L_L~!.!L!!!!2_is hi~!f unwi!li!!9_or unab!!Lll! 

10 giv~_l!!f~~~~2.!:!S!Ls.2-.i!~!!!Lexcep!~_i!£!!~~ 

11 i!L._!l- 5=322 .~._yn l es~ __ the _ _l!!. oc.ed~-_!~ _ __l!:!~ol U!!~U 

12 .£.5LIIl!l!~!!!-~-_fg!.:t.!:!.__in Title 53.t-f!!i!.e.ters 2Q and 21.1~ 

13 followed. This chapter does not abrQgate-!nX-2f_ the__Liqhts 

14 QL~.t2.!.!.xJi~!.!!!l_.-R!t!:.l.OnS ....Q!.S!V id!!§L_!.9.L_i!L!ill~21.! 

1-J chap!:~J.Q-.!!!9--ll..!.• 

16 Section 12. Codification instruction. Sections 1 .. z. 

17 s. 6• and 7 are intended to be codified as an integral part 

18 of Tit1e 72,. chapter 5, part 3, and the provi5ions of Title 

19 12• chapter s. part 3t apply to sections l• 2• s. 6• and T. 

-En<!--
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