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1LL ND. Lo«

INTRODUCED BY _

A BILL FOR AN ACT ENTITLED: ®AN ACT TO GENERALLY PEVISE THE
LAW RELATING TO THE APPOINTHMENT arF GUARDIANS FOR
INCAPACITATED PERSONS; PROVIDING FOR LIMITED GUARDIANSHIPS;
CEFINING WHO MAY BE GUARDIANS AND CLARIFYING THE PROCEDURE
FUR APPGINTING GUARDIANS; AMENDING SECTIONS T2-5-312y

72-5-313y T2-5-315 THROUGH T2-5-31Ts AND 72-5-321y HCA."

BE IT SNACTED BY THE LEGISLATURE OF THE STATE OF MONTANAZ

NEW_SECIIONs Section Ys DCefinitionss In this parte
untess the context ra2quires otherviser the following
definttions apply:

{1) =Full guardian™ means 2 quardian who possesses all
the legal duties and powers enumerated in 72-5-321e

(2} "Limited quardien® means a guardian who possesses
fewsr than 211 of the 1les2l duties and powers of 2 fudk_
guardian and whose rightsy powerses and duties have been
specifically enumerated by the court.

{3) ™Guardian"™ includes a fﬁ!] guardian and a ltimited
guardiane ‘

NEW SECTIONs Section 2. Purpose  and basis for
guardianshipe Guardianship for an incapacitated person may

be used only as is necessary <+to promote and protect the
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walli-being of the persons. The guardianmship must be designed
to encourage the development of maximum self-reliance and
independence In  the person and may be orderad only to the
axtent that +the person’'s actual mental and physical
limitations require IJte An 1ncapacitated person for whom a
guardian has been appointed is net presumed to be
incompetent and retains alt legal and civil rights except
those that have been expressly timited by court order or
have been specifically granted tc the guardian by the courte

Section 3. Section T2-5-312y MCAs is amznded to read:

n72-~5-312., Who may be guardien -—— priorities. (1) Any
competent person or @ suitable institutions_assoclaticns or
nonprofif copporarion or any of its members may be appointed
quardian of an incapacitated persons

{2) Persons who are not disqualified have priority for
apoointment as guardian in the follewing order:

La)__a_ persons. associations . or  _private . gponprofit
sorporation _nominated by the jncapgcitated perscns ¥f the
court specifically finds that at_ the fime of the nomination
the.__incagacitaied. person  had ihbe _capacity to  _make .a
reasooghly. intelYjigent choices

ta¥ib]l the spouse ofAthe fncapacitated personji

th¥ic} an adult child of tha incapacitated person;

te3{d) a parent of the incapacitated persons including

a person nominated by will or other writing signed by =2

- INTRODUCED BILL
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deceased parent;

{td¥ie)  any relative of the incapacitated person with
whom he has resided for more than & months pricr to the
filing of the petition;

{f) _a__relative _ar. friend who has demonstrated a
sinceres _lopgstanding _interest _in the welfare of . _the
incapacitated person;

{g}__a__private _asseciatlen__or_.nenprefif_corperatiao
with a_guardianshin-program _for_ _.incapacitated persglss _a
member _of such private association or nopprofit _corgaratiaon
approyzd by the qssociation or gorporation to act 25 &
guardian__for the ipcapacitated persops or 4 person included
epD_an official Jist of such associslion pr  organization.  as
willing _ond suitable _to_  gct as guardign gof incapagitated
personsi

te¥{h)l 2 person nominated by the perscn who is caring
for him or paying benefits to hime. ’

13} __Ihe_.priorities _establisbed in subsactica (2] are
pet_ pindings and . the court _shall  select _the __pzrsons
asseciations or:penprofit corporation that js bast gualified
ang- ¥1¥1ing_to sdries. o ¢ -

{4) _Except _ac__provided in subsection (3)s the court
may.ngt. appoint a. pexrsops iostitutions . asSeciatione _or
oooprofit corporation to be the guargian of zn incapacitated
person if the persons instjtutions associstions or nanprofit
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corporatiaont

La) proyides. or is. likely _to provide  during . the
guardianship substantial services to_ _the  jpcapacitated
person . io.- . the professional or husiness.capacity other fhan
in_the capacity of guardiang

Iby _is or is likely to become during the guardianship
Rerjod 2 creditor of the. incapacjityted perscons. ofber. thap din
the capacity of guardiani

(e} _has__or__1s likely to bave during_the guardiaaship

perjod . interests _that npay conflict_ with.  those of _the
ingapacitated personi or

{d) . _is employed by o persofs instritutions assaciations
e°r__nonprafit corgoration who or which would be disqualified
woder _subsections (4)4a) through (4)i(Cle

13)__1f the court determipes that there is po_gualified
person.willing and ahle Lo serve as guardians the court  may
appoint_an_agency of the state or_ federal.gevernment that is
authorized or required by statute 1c provide services io.ihs
person._.or__$o persons suffering from the Kind of disability
fiom which the _incapacitated . perses - is _suffeciog. or__a
deslgnee_of _the _agencys notwithstanding the provisicns of
subzeckion (4)e Wbengyer an agency . is. . gppointed guardians
the court may also appeint a limited guardian to represcot
4 specified jnterest of the jocapacitated persons dhepever_a
limited guardian.is_appoioted pursuapt %e Lhis.. subsections
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the  specified _interest. of the jncapacitatad person j5 ithe
sele_respopsibility of fbe limiied guacdign_and. is_.reoscoyd

from ibe respopsivility of the ageocys™
Sectian 4. Section T2-5-3134 MCAs is amenced to rsad:

n{2~5=-313a Visitor in guardianship proceesdings
definede. A visitor isy with respect tc guardianship
proceedingses a person who is trained in lawe nursings e
social works. _wedical cares _mepia) health carps pastoral
Lores. _educations or _rebabilitation and is an officers
2mployees or special appointee of the court with no personal
interest in the proceedingse"

HEW SELTION., Section 5« Request for notice -

interastad persone {1} Any interested person who deésires to
bi: notified before any order is macde in a guardianshin
proceeding may file with the clzark a request for notice upon
paymant of any fee required by statute or court rule. The
clerk shall mail a copy of the demand tc the cuardiane if
one has be=n appointeds

{2} A requast is not effective unTess it contains =3
statement showing the interest of the person making it and
his address or that of his attorney and is effective only as
te matters ocecurring after the filinge Any gGevernmental
agency paying ar planning to pay senefits to the allecad
incapacitated perscn is an intarastaa person in rusrdizanshio

proceedingse
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NEM_ . SECYION. Section 6. Contents of petition for
appointment of guardiane (1) The petition for appointment of
a guardian shall contain:

{2y the nawey residencesr and saillng address of the
petitionery his relationship to the alleged incapacitated
persony and his interest in the matter;

(b} the namey residencey and maliling address of the
allteged incapacitated person;

{c) the nature and degrea of the alleged Incapacitys

{d) {if the petition in any way affects the management
of the property of the alleged incapacitated persons the
approXimate value and description of his propertys including
any ceompensations pensiony insurancey or allowance to which
he may be entitlecu;

(e} whether there ise in any statey a8 full quardian cor
limited quardian for the person or estate of the
incapacitated parson of a conservater of his property;

(f) the names residences and mailing address of the
parson whom the petitioner seeks to have appointed guardianj

{3) the names, residencess and nature of relationshipe
so far as is knocwn or can reasonably be ascertalinedy of the
persons most closely related by blood or marriage to the
allecazd incapacitated parsonj

{h) the name and residence of the person or

institution havinoa the care custody of the alleged

%6 NOY
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incavacitated person;

(i) the reasons why the appeintment of a guardian is
sought and whether 3 limited guardianship or full
guardianship is requested;

{j) the facts supporting the allegsations of incapacity
and tha need for a quardian;

(k) the specific areas of protection and assistance
requasted and the limitation of vrights requested to be
includad in the order of appointment;

(1) in the case of a petition for 1imitead
quardianshipy the particular powers end areas of authority
that the petition seeks to have vested in the limited
guardian as provided in [section 7] and the term for which
the limited guardianship is requested;

{m) in the case of a petition for full guardianshipy
the Tength of time the guardianship is expected to last.

(2) The petition may also include a reouast for
temporary guardianship as provided in 72-5-317 if the
petitioner believes that the requisites of that section are
met and that the  appointment of a temporary gquardian,
pending. the campletion of guardianship proceedingse s
necessary to srotect the welfare of the alleged
incapacitated persone. The facts requiring appeintmant of a
temporary guardian shall be stated with specificity.

HEW SECTI0He Section Te Purposes for establishment of
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limited guardianships A p2tition secking th2? estaplishment
of a 1limited quardianship shall specify &thes particular
powers that the limited guardian is proposed to exercise and
the particular areas of protection and assistance requirede
The purposcs for which a limited guardian may be anpoanted
includes

{(l) to care for and maintain the alleg=d incepacitated
persany

{2) to assert and protect the rights and hast
interests of the alleqged incapacitated personj

{(3) to provide timely and informed consent to
necessary medical procedures and procedures implesmented in
connection with habilitation and training programs;

(4) to assist in the acquisitisn ©of necessary
trainings habilitations and education for the incepacitated
person;

(3} to exercise any other poWersy dutiesy or
lTimitations in regard to the care of the incapacitsted
person or the meanagement of his property that the p=tition
shall explicitly specify and which may dbe nao greater than
the powers a full gquardian can exercise.

Section B. Section T2-5~31Se MCAy is amended to read:

nF2-5-315., Procedure for court appeintment of quardian
~— hesring ~— examination —-- interview ~~ procedural rightse.

(1) The incapacitated person or any person interested in his

-g-
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welifarey including the county attorneye may petition for a
finding of incapacity and appointment of a guardiane

(2) Upon the filing of & petitiony the court shall set
a daete for hearing on the issues of incavaclty. The
alliegedly incapacitated person may have counsal of his own
cheice or the court mays in the interest of justice} appoint
an  appropriate official or attorney to represent him in the
proceedings who shall have the powers and duties of &
quardian ad liteme

(3) The person alleged o be incapacitatad shall be
examined by a physician appointed by the court who shall
subpit his report ip writing te thz court 3nd be intarviewed
by 2z visitor sent by the court. Whenover ggssibles _the coury
snail__appoiot.. as _¥isitor . a_.person_ _who. has. packiculag
gsperisoce gr zxpectise lp Lrealinga evaluatings . of . garing
for. _pegsons.  with _tbe Kkind of disabling condition thai is
alleged. Lo be.the cause.of tha jucapaciiys The visitor so¥ase
shall glso interview the person deeking-—oppobntmentc—as
‘goerdien who appears.io bave gaused tbe petition to be filed
and_ibhg persgn who is. oominataed L9 seryg. . as. guardian and
visit the present piace of a2bode of the persen-alleged to be
incepacitated and <the place it is proposed that he will he
u2teinad or reside if the requested zppointment is made and
submit his report in writing to the court. ¥henever nossible

without . ungdue delay or expsnse heyond tha sbility g pay. of

-,

e 3 -t o

[Yal

10
il
12
13
14
15
16
17
12
13

20

LC 1118701

the alleged iocapaciteied persons the courts in _feceuleting
the__judgaents _shall. utilize the services of any public or
sharitable sgency fhai-offers or is willing to svaluate _the
condition _ef _the _allegedly . incapaciiated person and make
recoggendations_to_ghe court. regarding the most__approgriate
form of staie ipterveptiop In his affairss

(4] The person alleged to bz Incapacitated Is entitled
to be present at the hearing in person and to see of pear
all evidence hearing upon his conditions He is entitled to
be present by couns=ls to present evidencey to creoss-examine
witnessess including the court—-appcinted physician ang the
wisitory and to trial by jurye The issue may be determineg
at o ¢losed hearing witheut a jury if the person alleged to
be incapacitated or his counsel $o reguestse”

Section 9« Section T2-5-316, MNCAy i$ amended to read:

»12-5-316+ Findings =— crder of zppointmente Fhe-court
may--appoint-a-gquardien—es-requested=-if-te-{s-satisfied-thee
the-narson-for-whom-a-guardisn-je—~senght--¥s-~incapocitaced
and~—thet-—the——appoinment-—fs--necessnry-er-desirepte-as-n
neans—of-previdina—continutng-care-and-~sunervision—of-—the
person--of-—-the--incapecitered-—pgersony-—-Atternativetyr-the
ecourt-~may-—dianiss-~the-—~proceeding--or~—entes~~any-—~-othese
appropriste-—erders (1) _1f the court is satisfied thei the
nersan for whom @ guardisnsbip is__sought _is  ipcapacitaked
and__that__judicial. _interventjon in pls zarsopal fresdom of

- QB toN



16
11
12
13
14
1%
16
17
18
19

20

g Zde. .t

22
23
24
25

LC 1118701

actign and. decision . is pecessary . _to  _pest __esscotial
ceguirerents  for bis pbysical _bealtb__or safetys it may
appoint_ 2 full _guardian havino .fhe . powers . described _in
12=5=321 _gr » limited guardian having the powsrs gescribed
in.the.orders If the gcourt iz satisfied that the. gllegedly
incapacitated person could hapdle the essentinsl raguiremepts
for. physical.  health or _safeky if bis _finagcial. Cesources
were managed Ry gncibere it shall.order that the psetition pe
treated as 3 petition for a protective order upnder parf s of
this.chapief_ and. _proceed. . accordinglya. Alteroativelys . ihe
court . may. dismiss__the . proceeding or. gater. aoy .gthec
appropriate.order that. is . not inconsistent with the specific
provisions of this parte In _issuing _iis__order_ _the _court
shall _make speclfic_findings of facte )

422 _Ibe court may. 0ot jovest & Quardian wiih powers of
dukies _beyend thoses _seught _ip the petitiop.and mays ugon
petition for o full  guardiapships _create. 2 __ligited
guardignship  or  conservatorship _whep tho court determines
that. o limited guardiansbip or conservatorship is g1} _that
is_required for the_ care and protectiop of the incapacitated
Rersomm.. The  oxder_ shalli sgecify whether a full or limited
guardianship is Deing createds In the case of. a3 limiteg
guardianshipe _the order shall specify the particular powers
and_duties yested in the limited Quardians _and .ihe _pseriod
foc which the limited guardianship_is createds
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43)__No iocspacitated. . persop. may .oe Jlimited in. the
axercise of any civil. or politica} rights sxcepi thgse _ihar
are__clearly _inconsiStent. with .ihe exgrcise of the powers
grented .tq _the  guardisno . unless _ibe __court’s-. grder
specifically  proviges for such Yimitationse The ordsr.sbgll
state that 211 gights not specifically limited ars.  reiaipad
by the loczpacitated persons"

Section 19s Section 72-5-317s MCAs is amended to reqd:

®72-5-317T« Temporary guardianse (1) If an
incapacitated person has no gquardian and an  emergency
existss the court may exercise the power of 2 guerdian
pending notice and hearinge

{2) If an appointed gquardian is not affectively
performing his duties gr if fhere is po apuginted. cuardian
and the court further finds that the welfare of the
incapacitated person requires imrediate actiocny it mays with
or without notices appoint & temporary guardian for the
incapacitated person for & specified pariod not te exceed 6
monthse Ihe court _Bay _appeint either o full or a }iritec
temporicy. Quardians depending-on the peeds and circumsiances
of .the_incapacitated persops The _court may. pot _iovest. . a
temporary .guardian sith wmare powers thag_arfe required by the
circumstapces _pecessitating _the  appoiniments Ihe orgder of
appointwent _of & temporary guardian.shall. state__mwhether _a
full or limited temporary guardiapgship §s being created ands

_12_
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im_the case of a.limited femporary guardians the sgecific
pewers_and dukies of the limited tempgrary guardiane

13) _1n_gase tbhere is mo person available _amd _willing
tg act as temporary gquardiam for am incapacitated persop who
is_ip peaq of a temporary. guardian sxcept 2 person.opr eotity
abe _is_ _inckigibla to _act 35 _guardiap pursuant _tga tha
aroyvisions of T2-57312(4)}s fhe..Coyrt.  _may . _appoint._.2a
temporary _guardian_a_person or eobity who would ciberwise he
ioeligible _under _that provision--fa act as guargioos Ihils
subsection does pot perwit the copointaent of & _persco _cf
eptity who _bas ao_actual conflick of inierest ip regard to
the_purcose for which the femoorary guardizoshin is _soughia
A_temporary guardizap who_is otherdise incligible sball serxe
upkil _a__person_or eptity wbo is pot ineligible_ ko serwe. 2s
susLdiao and who_ is-oipecwise gualified.to e guardiao. is
apppinted by the court fo_ aet as fempcrary guardians buf jo
no_case_Tay be serve for longef than § manthss

3314} A temporary full guardiap is entitlad tc tha
cara and custody of the wards and thz suthority of any
parmanent guardian previously appointed by the court is
suspended so long as & temporary guardian has authoritye 4
1ﬁmﬁgna£¥.lim1:5d_guaﬁﬁian-_i;__anti&lgd__xg_maxa;sng__su;h
powgrs_ .as__gre. specificzlly graoted fo pim.in the order of
appointdenia . 8pod _tbe powec of apy permanent . guardian
prayiously. _Apocintad by fhe court to exergise those podMsrs
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1s _suspended so long as ihe temperary limited  guardiap  _bas
authoritys The court Ly specific srder may suspapd.all)
auibority_of the persasent guardiap. upos.  apgcimtmeat cf. a2
ienperary_  limited guardians A temporary guardian may be
removed at any times A temporary guardian shall make any
report the court requirese In cther respects the provisions
of this c¢ode concerning guardiaons apply to temporary
cuardians."

Section 1le Section 72=5-321s MCAs is 3amended to read:

=72~5=321e Powers and duties of ' aguardian of
incapacitated person. {1} _IBe powers pod duties of g limiteg
guardian_are those specified in _the _order agpointing. _the
ouardians. _Jhe limited guardian s coguirad to repori the
sondition 0f kbe incapacitated cersan and of xhe esizte ihat
bas_seen subject to nis. possession and.conkrols as. .requires
by the Couri_or by court rulcs

232} A full guardian of a&n incapacitated person has
the same powerse rightss end duties respecting his ward that
a parent has respecting his unemancipated minor childy
except that a guerdien is not liabls to third persens for
acts of the ward solely by reason of the narental
retationshipe In particular and without oualifying the
foragoings 2 full ocuardian has the following powers ano-
Juiticesy except as modified ljpifted by order of the court:

{2) To the extent that it is consistant with the tarms

- 96 Y0



11
12
13
14
15

16
17
18
19

26

21 .

22

23

24

25

LC 1118701

of any order by a court of competent jurisdiction relating
to detention or commitment of the wardy he is entitled to
custody of +the person of his ward and may establish the
ward®s place of abode within cr without this statee

{b) If entitled to cus@ody of his wardgs he shall make
provision for the cares comforts and maintenance cf his wargd

and whenever gppropriate arrange for his training ang

educatione Without regard to custodial rights of the ward's

Personsy he shall take reasonable care of his ward's
clothings furnitures vehicless and other personal " effects
and commence protective proceedings if other property of his
ward is’in need of prote;tion-

{c) A full quardian may give any cansents or approvals
that 4may be necessary to enable the ward to receive medical
or other professicnal carey counsely treatments or servicee

{d) 1if ﬁo conservator for the estate of the ward has
been appointeds #e g full gQuargdian mayz

{i) fnstitute proceedings to coampel aﬁy perFsen under &
duty to support the ward or to pay sums for the nq[farg of
the ward to perform his duty;

tii) recaivd .money aﬁd tangible property deliverable ta
the ward and apply the m;ney and property for supports cares
and education of the ward; but he may not use funds from his
#ard®s estate for room 2and board which hey his Spouses

parents or child have furnished the ward unless a charge for

—-15—
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the service is aporoved by order of the court made - upon
notice to at least one of the next of kin of the incompetent
ward; if notice is possiblee He must ex=20Cise c3re te
conserve any excess for the ward’s needss

et A full guardian is required to repcrt the
condition of his ward and cof the estate which has been
subject to his pessession or controlsy as required by the
court or court rule.

(FY If a consarvator has been appointeds 211 of the
ward?s estate received by the fyll suardian in excess of
those Ffunds expended to meet current expenses for supports
cares and educaticn of the ward must be paid to the
conservator for management as provided in this ccdey and the

full guardian wmust account to the conservater for funds
expendeda

+2¥43) Any full guardian of one for whom a conscervator
also has been appointed shall control the custody and carg
of the warde _&_ _limited  guardian _of . a parson. for whow
conservator has been appointed shall conirol _those aspects
af _the _custody and care of ibhe ward. oveg which he i3 given
quthority.. by _.the _order __establispiog.-the .. limited
guardianships =md The full guardian or limited guardian is
entitled to receive reasonable sums for his services and feor
raom and board furnished to thas ward as agreed upon between

kim and the conservators provided the amounts agreed upon

-16-
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are reascnable under the circumstancess The full auardian
or._limited _guardian _guthorized Lo oversae such aspects of

the incapacitsied nerson's_gare may request the conservator

to axpend the ward's estate by payment to third persons or
institutiors for the ward®s care and maintenancees

441 Mo Full _guardiap_ _or  limited guardign. _may
iovoluntarily .commit  for . gental nealth rreatment or for
treotment of & developmental disability or for. . _obseryaticp
or__eyaluation o ward wWho is hinself uowilling or_unable %o
giva joforyed consegk to such.cormifzgpnts oxcopt oas_ provided
in--I::ﬁ:}iZz__uuless.__;hg___ngcgdunei_w_igc___inygluntatx
copmitment _set. _forth in Yitle 33s chapters 20 and 21 are
felloweds This chaptee does not abrogste adpy of_ _ the _righis
of _mentally  disabled _persons _providec  for _ip Title 33,
chapters g0 .and Zl."

Sectijon 12« Codification instructions Ssctions s 29
Sy S and 7 are intended to be codified as on integral part
of Title 724 chapter 5» part 3y and the provisions of Title
T2y chapter 54 part 3y apply to sections ly 2y 5¢ 64 wpd Tae

-~End~
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1 LA BILL NOW QQQZJ? 1 well-being of the persone The guardianship must be designed
2 INTRODUCED BY _M_% é'lﬂ;.a 2 to encourage the development of maximum’ self-reliance and
3 3 indapendence in the person and may be ordered only to the
4 A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE 4 extent that the person's actual mental: and physical
5 LAW RELATING Td  THE  APPOINTMENT OF GUARDIANS  FOR 5 Timitations require ite An incapacitated person for whom a
& INCAPACITATED PERSONS; PROVIDING FOR LIMITED GUARDIANSHIPS; [ guardian has been appointed is not presumed to be
7‘ DEFINING WHO MAY DOE GUARDIANS AND CLARIFYING THE PROCEDURE 7 incompetent and retains all legal and civil rights except
8 ‘FOR APPOINTING GUARDIANS; AMENDING SECTIONS T2-5-312+s 8 those that have been expressly limited by court order or
9 72-5-3139 T72-5-315 THROUGH 72-5-31Ts AND T2-5-321y MCA.® 9 have been specifically granted te the gquardian by the court.
16 190 Section 3. Section 72-5-312y MCAs is amended to read:
11 BE IT SNACTED BY THE LEGISLATURE OF THE STATES CGF MUNTANAZ 11 #72-5-312«. Who may be guardian -- priorities. {1} Any
12 NEH_SELIIONe Section le Definitionse In this party 12 coapetent person or a2 suitable institutiona_associaticns or
13 unless the context raguires otherwisey the following 13 ponpreofit _corporation or any of its gembers may be appointed
14 definitions apply: . 14 guardian of an incapacitated persone

15 {1) *Full guardian® means a guardian who possesses all 15 (2) Persons who are not disqualified have priority for
16 the Tegal duties and powers enumerated in 72-5-321. .16 appointment as guardian in the following order:

17 {2) *Limited guardian® means a guardian whc possesses 17 fa)_ _.a_ _persons. _assoeciations or _ _arivate  nonprofijt
1B fewer than 2all of the legal duties and powers of a full 18 corpeoration _nominated Ly _the_ipncapacitated persons if the
19 quardian and whose rightss powerss and duties have been 19 sourt specifically finds thot at the time of the pomination
20 specifically enumerated by the court. 20 tbe _ incapacitated _person _bad the capacity to make _23
21 {3) “Guardian® includes a full guardian and a limited 21 Leasgnaﬁix_intalliggnt_sngicgi

22 guardiana 22 teribl the spouse of the incapacitated person;

£3 MEW SECTIONe Section 2. Purpose and basis for 23 tb¥{c]l an adult child of the incapacitated personj

24 quardianship. Guardianship for an incapacitated verson may 24 terid) a parent of the incapacitated persons including
25 be used only as is necessary to promote and protect the 25 a person nominated by will or cther writing signed by a

-2- SECOND READING
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deceasad parent;

td¥ig) any relative of the incapacitated person with
whom he has resided for more than 6 months prior toc the
filing of the petition;

{£) a_ relative or friepd who has demopsirated a
ainceres.  Jlongstaonding. _ipterest _in. the welfare of _the
incapacitated persani

{g) 2 _private _aszociation.  or. nanprofit_corperation
with_a_guardianship program for. . ipcagacitated. _persobss .a
member of such private assgclation or popprefit corperatian
approvad. by the assocjiotjon or corporation t¢ act as. a2
guardiae__for the incapacitated persoos or 8 persoo lpcluded
on_aa officia) Llist of such asseociation oyx. _orgapization. as
willipng _and _suitable .to  gci_as guardian.qf igcapacitated
RELSODSE

tet{h) a person nominated by the person who is <caring

for him or paying benefits to him.

£3)__The _priorities._established in subsection {21 _are
not. bindings and. .the court shall _select _the __persons
associatigns ornonprofit. corporation. that. is_best_qualified

T .
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sqrperation:

{a). -providea or. is _llkely to provide during _tbe
guardianship- - substantial services. fo _the . jocapacitated
pecson-.in. the professional or business capacity other than
in_the capacity of guardiani

{b} _is or is Jikely to become during the guardianship
period a creditor of the iocapacitated persoss ofbec than in
the capacity of guardiani

{c)__has__or . iIs likely to have during the guardiaoship
mgeriod _ioterests that may. conflict with .those of the
incapacitated gersopi_or

id) is enmpleyed. hy a_persqos-institutione associations
or__ponprafit corperatjon who or whigh would be disqualified
unsier_subsections (4)1(a) theough {($)1(C)a

(5)_If the couct determines that there is.no.gualified
fecson willing._and able Lo serve as guardians the court _may
apRoint_ap agency of the_ state or federal governmen:t that is
authorized or required by statute {0 provide segyices to the
person. _of 1o .persoas. suffaring from fhe kind.of disability
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the _specified interest of the incapacitated person is the
sole responsibility of the limlted guardiap.and  is . removed

from the responsibility of the agency."
Section 4« Section T2~5-313y MCAy is amended to read:

#72-5-313« Visitor in guardlianship proceedings
defineds A visitor isy wWith respect to guardianship
proceedingsy 2 person who is trained in lawe nursings or
social works _medical cargs wenfal bealth cares pasteral
cares _educations or .rehabllization and is an officers

employees or special appointee of the court with no personal
interest in the proceedingse™

NEW. _SELTION: Section 5 Regquest for notice -
interested person. {1) Any interested person who desires to
be notified before any order is made in a guardianship
proceeding may file with the clerk a request for notice upon
payment of any fee required by statute or court rule. The
clerk shall meil a copy of the demand to the guardian, if
one has been appointed.

(2} A request is not effective unless it contains 2
statement showing the interest of the person making it and
his address or that of his attorney and is effective only as
to matters occurring after the filings Any governmental
agency paying or planning to pay benefits to the allegad
incapacitated person is an interested person In guardianship

proceedingsa
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NEM_SECTIONe Section &. Contents of petition for
appointment of guardians (1) The petition for appointment of
a guardian shall contain:

{a) the names residencey and mailing address of the
petitionery his relationship to the =alleged incapacitated
persons and his interest in the matter;

{b) the namey residencey and mailing address of the
alleged incapacitated person;

{c) the nature and degree of the alleged incapacity;

{d) if the petition in any way affects the management
of the property of the alleged incapacitated persons the
approximate value and descripticen of his propertys including
any compensations pensiony insurances or allowance to which
he may be entitled;

(e} whether there isy in any states 3 full guardian or
Timited guardian for the persan or estate of the
incapacitated person or a conservater of his property;

(f) the names residences and mailing address of the
person whom the petitioner seeks to have appointed guardian;

{Y) the namesy residencesy and nature of relationshipy
so far as is known or can reasonably be ascertainedsy of the
persons most closely related by blood or marriage to the
alleged incapacitated personj

{h) the name and residence of the person or

institution having the care and custody of the alleged

-6
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incapacitated person;

(i) the reasons why the appointment of a guardian Is
sought and whether a limited guardianship or full
guardianship is regquested;

{J) the facts supporting the allegations of Incapacity
and the need for a guardian;

{k} the specific arcas of protection and assistance
requested and the limitation of rights requested to be
inctuded In the order of appointment;

(1} in the case of a petition for Timited
guardianships the particular powers and areas of authority
that the petition seeks to have vested in the Jlimited
guardian as provided in [section T] and the term for which
the limited guardianshlp is requested;

(m) in the case of a petiti;n for full gquardianships
the length of time the guardianship is expected to last.

(2) The petition may also include a request for
temporary guardianship as gprovided in 72-5-317 if the
petitioner believes that the requisites of that section are
met ang that the appoiatment of a temporary gquardians
pending the coapletion of guardianship proceedingss is
necessary to protect the  welfare of the alleged
incapacitated persons The facts requiring appointment of a
temporary gquardian shall be stated with specificity.

BNEM SELIIDN. Section 7« Purposes for establishment of
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limited guardianships A petition seeking the establishment
of a limited gquardianship shall specify the particular
powers that the limited guardian is proposed to exercise and
the particular areas of protection and assistance vequired.
The purposes for which a limited guardian may be appointed
includes

{1) to care for and maintain the alleged incapacitated
personj

(2) to assert and protect the rights and best
in;erests of the alleged incapacitated personj

(3) to provide timely and informed consent to
necessary medical procedures and procedures implemented in
connection with habilitation and training programs;

(4} to assist in the acquisition of necessary
trainings habilitations and education for the incapacitated
personi

{(5) +to exercise any cther powersse dutiess or
limitations in regard to the care of the incapacitated
person or the management of his property that the petition
shall explicitly specify and which may be no greater than
the powers a full guardian can exercise.

Section 8+ Section T72-5-315y MCAe is amended to read:

n72-5-315s Procedure for court appointment of guardian
-~ hearing —— examination -- interview —— procedural rightse

{1) The incapacitated person or any person interested in his

-
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welfares including the county attorneys may petition for a
finding of incapacity and appointment of a guardians

{2) Upon the filing of a petitions the court shall set
a date for hearing on the issues of incapacitye The
allegadly incapacitated person may have counsel of his own
chaice or the court mays in the interest of justice, appoint
an appropriate official or attorney to represent him in the
proceedingy who shall have the powers and duties of a
guardian ad litem.

{3) The person alleged to be incapaciteted shall be
examined by a physiclan appointed by the <c¢ourt who shall
submit his report in writing to th2 court and be interviewed
by a visitor sent by the courte. Hbeongver. possibles the court
shall _appoint _as _visitor _a _gperson _who has _particular
eapsrience or expertise in.treatings evaluatings or_ caring
for _persons with the kind of disabling condition that is
alleged to be the couse of the jpncapacitye The visitor a¥se
shall alsg interview the person seeking—-—appointment-as
guerdien who appears Lo have caused the petition to be filed
ang the persen who is posipated tp _serve _as_.guardian and
visit the present place of abode of the person alleged to be
incapacitated and the place it is proposed that he will be
detained or reside if the requested appointment is made and
submit his report in writing to the courte. Hhenever possible
without _uondue deloay or expense beyond the obility 1o pay of
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the alleged incapacitated persons the courts in _formulating
the  Jjudgments _shall. _utilize the services of any public or
shaniianle_aggnix.:hﬂt.nftﬁxsfaxwis,ullling.;n_exaluate__thg
condition _of _the _allegedly _incapacitated person_and make
recompendations to the couri regarding the mest. _appropriate
form of stage interweotion ip his affairse

(%) The person alleged to be incapacitated is entitled
to be present at the hearing in person and to see or hear
all evidence bearing upon his conditione He is entitled to
be present by counsely to present evidencey to cross—examine
witnessesy inctuding the court-appointed physician and the
visitors and to trial by jurys. The issue may be determined
at a closed hearing without a jury if the person altleged to
be incapacitated or his counsel s0 requestse®

Section 9. Section T2-5-316y MCAy is amended to read:

w12-5-316. Findings —— order of appointmente Fhe-court
mey-—appoint~a-guardian-as-requested-¢f-tt-is-satisfied-thet
the-person-for-whom-o-guardien-+s--socught--i+s—-incopacitated
and—~that--the~~appeintment-—-+3--necessary-or-desirabie-as-n
means—cf-previding-continaing-cere~-and-~supervisjon—ref~-~the
person——of-~the——inecapoeitated-—personr———iteernativelyr—the
court-—may--dismiss-—the--proceeding-~or-—enter--gny-——other
sppropriate-~ordery (11 _If the court is satisfied that the
person_for whom a_guardiansbip is. _sought _ls _jpcapacitated
and _that _judicial__liptervention jn his parsonal freedom of

-10-
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Bctiop _aod _decisign _is pecessary . to  meet . _essential
requizemants _for his  physical health or safetys it may
appoint.a full guardiap havipg the  powers descyibed. Lo
i2=-5-320 or o llmited guardian haviog the powers described
ig_the ordece If the court is satisfied that the =llegadly
incapacitated person could hapdle the essential requiresents
for _physical bealth ar  safety if bis finaccial resources
were _managed by anothers iy _shall ordey that tbe petition he
$reated as 2 petjvion for o protective ordeyr under pari & of
this chapter and. proceed _accordingly.  Altsrpativelys _the

provisicns of this parte In. lasuing _its .prder the _court
shall wake aspecific findings of facte

{21l __The court may pot_joyest s guardian with powers or
duties _beyoad _those _sought _in the petition and says upog
petition _for o full guardiansbipe . create. a2 _limited
guardianship_oc conservararship _when the courk determines
that._a limited Quardianship or copsecvatorship is 211 _that
is_rsquired for the cars and protection of thg jocapacitated
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133 Ko _iocapacitated person. way be Jimited io the
exercise of ooy civil or politica) righis except those that
are clearly  isconsistept. with the._exercise of fhe powers
granted to. the guardian —wunless_ _.the _ couct®s  Qqrder
specifically provides. for such limitationsa Ihe order shall
state _that all rights oqt specifically limited are retalned
by the_incapacitated parsans®

Section 10s Section T72-5-31T7y MCAy is amended to read:

#72~-5+317s Temporary quardianses (1) If an
incapacitated persen has no gquardian and an emergency
existsy the <court may exercise the power of a quardian
pending notice and hearinge

(2) If an appointed guardian is not effectively
performing his duties o if there is pg_appointed gQuardian
and the court further finds that the welfare of the
incapacitated person requires immediate actiony It may, with
or without noticey appoint & temporary guardian for the
incapacitated person for a specified period not to exceed &
months. Ihe court may apgoint eitber a full oc.a.lifited
tespocary guardians depending an the needs and circusstances
of the incapacitated persone The _court a2y oor iovest _a
tepporary.guardian with more powers thao are cequired by the
circumatances _necessitating. . the. appoiastments The order. of
appolotment of 2_tewporary gudrdian shall _state _whether . a
full _or limited temporary guardianship is being created ands

-12-
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in__the case of a lisited teoporary guardigans the.specific
pougrs. aod duties of the limjted temporary guardiane

431 __In case there is no person avajlable . sud . willing
to_act_as temporary.guardiapn for_an incapacitated person who
is in need of a tewparacy guardlan except 3 person of.eotity
whe _ls _ingligible. to act 235 guardiason . pursuapt _io the
previsions _of .12-5=312{4)s__ibe_ _court _may __appoint  as
temporary guardian.a. person or.entity who would otherwise he
ipeligible under _that  provision..to act.as guardisne Ihis
subsection does pot perwit the acpointment of 2 _person  or
entity _who_ _bas an aciual conflict of interest ip regard ta
the purpose for shich the temgorary guardlooship is _soughta
A_temporary guardian who is etherwlse_ingligible.shall serve

untll__a. persen or_eotity who is pot Ineligible to serve as

guardian_and who is otherwise gqualified to be _guardian _is
appointed by the court to gct as temporary guardians bui ino
0o case.may.he serve for Jonger than o monthss

t+3444) A temporary full quardian is entitled to the
care and custody of the wards and the authority of any
permanent guardian previously appointed by the court is
suspended so long as a temporary gquardian has asuthoritye. A
temporary limited guardian. is..eotitled to _exarcise _such
ppwers . as__are. . specifically granled to bim in the crder of
appointments .and. .the _power _of any. persanent_ __guardiap
previously _appojnted by the courkt tp exercise those powers

=13~
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is_suspended _so. loog as the temporary limited _guardiaa  has
authoritys . The _court by specific _order may suspend all
autbority of the permapent. guardian.upon._appointgeot of &
temporary _limited _guardians A temporary guardian may be
removed at any time. A temporary guardian shall make any
report the court requiress In cther respects the provisions
of this code concerning guardians apply to temporary
guardians."

Section ll= Section T2-5-321y MCAs is amended to read:

uT2-5-321. Powers and AUties of guardian of
incapacitated persons (1) The powers and duties of a limited
guardiao acre those specified in. the order _appointing the
guardians_ The _limited _guardian _is reguired to report the
condition of the incapacCitated persgo. apd.of the estate that
has_been_subjegt to his possession and coptrols as  reguired
hy the court or by court rules

+24(2) A full guardian of an incapacitated person has
the same powersys Tightss and duties respecting his ward that
a parent has respecting his unemancipated mincr childy
except that a guardian is not liable to third persons for
acts of the ward solely by reason of the parental
relationshipe In particular and without gqualifying the
foregoingy a full guardian has the following powers and
dutiesy except as medéfied limited by order of the court:

{3a) To the extent that It is consistent with the terms

=SB A0
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of any order by a court of competent jurisdiction relating
to detention or comuitwment of the wardy he is entitled to
custody of the person of his ward and may establish the
ward®'s place of abode within or without this state.

{b) If entitled to custody of his wardy he shall make
provision for the cares comforty and maintenance of his ward
and whenever appropriate arrange for his ¢raining and
educatione Without regard to custodial rights of the ward?s
persons he shall take reasonable care of his ward's
clothinge furnitures vehicless and other parsonal effects
and commence protective proceedings If other property of his
ward is in need of protection.

{c) A full gquardian may give any consents or approvals
that may be necessary to enable the ward to receive medicol
or other professional cares counsel, treatmenty or service,

(d) If no conservator for the estate of the ward has
been appointeds Me a full} guardiap may:

{i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward to perform his duty;

{ii) receive money and tangible property deliverable to
the ward and apply the mioney and property for supports cares
and education of the wardj but he may not use funds from his
ward*s estate for room and board which hes his spouses

parents or child have furnished the ward unless a charge for

~15-
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the service i$ approved by order of the court made upon
notice to at least one of the next of kin of the incompetent
wardy if notice is possibles He must exercise care to
conserve any excess for the ward®s needse

{e}) A full guardian is required to repcrt the
condition of his ward and of the estate which has been
subject to his possession or contrely as required by the
court or court rules

(f} If a conservator has been appointeds 211 of the
ward's estate received by the full guardlan in excess of
those funds expendad to meet current expenses for supports
cares and education of the ward must be paid to the
conservator for management ag provided in this codey and the
full guardian must account to the conservator for funds
expendeds

+2443) Any full guardian of one for whom a conservator
also has been appointed shall control the custody and care
of the warde A limited guardlau__of a_pacsen. for. wiom.a
copsgrvakor has heco-appointed shall coptrol those asgects
of _the _custody and care of the ward ower mhich be is givea
autharity by _the order . establishing.  _the _  limited
guardianshina srd The full guacrdiag gr lisited guardign is
entitled to receive reasonable sums for his services and for
room and board furnished to the ward as agreed upon between

him and the conservators provided the amounts agreed upon

~16-
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are reasonable under the circumstancese The full guardian
of  lisited  guardian. authorized to gversee such aspects of

the incapacitated persgp's care may request the conservator
te expend the ward®s estate by payment to third persons or

institutions for the ward's care and maintenances

L2)__No full _ guardian _or _ limited _ guardian _may
ip¥oluntarily .coumit _for ..mental _nealth _treatment or for
treatment of a_devalopmental disability or for. obserwatiop
or. eyaluation _a.word who is bimself uowilling or_upable 1o
glve Jofermed copsent to such coomitments except as provided
in__72-5-322. unless __the  procedures . _for  _iayoluntary
sompitment .ser  focth. _jp Jitle 53s chapiers 20 and. 21s_are
followeds Tbis chapter does not abrogate any of _the _rights
of —pentally disabled persons provided for _in Title 53s
chaptecs 20 and 21e" )

Section 12. <Codification instructions Sections 1y 29
53+ %y and T are intended to be codified as an inteqral part
of Title 72+ chapter 54 part 3¢ and the provisions of Title
T2y chapter 5 part 3y apply to sections 1y 24 55 6+ and Te

-End-
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1 ILL NOe 52323? 1 well-being of the person. The guardianship must be designed
2 INTRODUCED BY _ /L /¢ M_.% ﬁ-uv;u 2 to encourage the development of maximum: self-reliance and
3 3 independence in the person and may be ordered only to the
4 A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE THE 4 extent that the person's actual wmental and physical
5 LAW RELATING TO THE APPOINTHMENT oF GUARDIANS FOR 5 limitations require ite An incapacitated person for whom a
& INCAPACITATED PERSONS; PRCVIDING FOR LIMITED GUARDIANSHIPS; & guardian has been appointed is not presumed to be
7 CEFINING WHO MAY BE GUARDIANS AND CLARIFYING THE PROCEDURE 7 incompetent and retains all legal and civil rights except
8 -FOR APPOINTING GUARDIANS; AMENDING SECTIONS 72-5-312» 8 those that have been expressly limited by court order or
) 72~5-313y 72-5-315 THROUGH 72-5-=317s AND 72-5-321y HCA«" 9 have neen specifically granted to the guardian by the court.
16 10 Section 3. Section 72-5-312+ MCAy is awmznded to read:
1 BE IT CZNACTED BY THE LEGISLATURE OF THE STATE GF MGaTaNa: 11 "72-5-312« Who may be guardian ~- prioritiess (1) Any
12 £W_SEGCIIONs Section le Definitions. In this parte 12 competent person or 3 suitable institutiona_gssociaticns of
13 unless the context requires ciherwises the following 13 poneroflt carporatioo. or aoy of jts. msabsrs mady be appointed
14 definltions apply: 14 quardian of an incapacitated persone

15 (1) %Full guardian™ means 2 gquardian who possesses all 15 (2) Persons who are not disqualified have priority for
16 the leqal duties and powers enumerated in 72-5-321e A X appointment as guardian in the following order:

17 {2) M“Limited guardian®™ means a guardian who possesses 17 fa) _a_ _pocsens. _gsseciationy. gr.  _private  _ponprofit
18 fewer than a1l of the Jlegal duties and powers of 2 full 18 corporaticn nowipated. by _ihe incapacifated persons if the
19 guardian and whose rightsy powersy and duties have been 12 court specifjcaliy finds that at the time of the pomiratioc
20 specifically enumerated by the courte 20 the__..incapacitated . person _had tbe capacity _to make _3
1 (2) "Guardian™ includes a full guardian and a limited 21 reasonably intelligent cheices

22 guardians Z2 ta¥ih) the spouse of the incapacitated personi

23 MEM_SECTIIONs Section 2« Purpose and basis for 23 t+b3{c) an adult child of the incapacitated person;

24 guardianships Guardianship for an incapacitated person may 24 tey{d) a parent of the incapacitated persons Including
25 be used only as is necessary to promete and protect the 25 a person nominated by will or other writing signed by =&
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deceased parent;

td¥y{e)l any vrelative of the incapacitated person with
whom he has resided for more than & wmonths prior to the
filing of the petition;

{£) _a_ relative or _friend. wha has demonstrated a
Sinceres . longstanding interest .in _the welfare of the
incapacitated personi

ig)._a__private associstion_  or. nponprofit corparation
with a_guardiansbio.progras for _iocapacitated. personss 2
wember__of such orivate asseciation or nopnproflt corporation
approyesd by the assoclatjen . or . corporation _to act. as.__a
guardian. for the incapacitated persons or A person included
eon.an official 1ist of such association or. organization . as
willing _ond _suitable %o . act as_guardian.of jocapacitated
PELSODSd

te¥{h]l a person nominated by the person who is caring
for him or paying benefits to hime

13l __The prioritiss _established in subsection (2} are
nat _bindings _and.  the courf. _shall sslect the  persoos
associationa or nonprofit corporation that is best qualified
and. willing to serxea

L4) _Except _as provided in.sybsection (S)e the court
may not appoiot .3 _persons _josiitutions _associstioos _or
nepprofit corporation to.be the quardian of an incapacitated
person if the gersops ingtitutione asgocigtions or panprofit
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corporationi

La) _provides. or _is— likely. to. proxide during. the
guardianship _substantia} services to  the iocapacitated
Rerson . in._the professional or business capaciiy other than
ip.the capacity of guardiang

Lhy _is or_is likely to become during the _guardianship
peciod a creditor of the incgpacitated persons. other-than io
the capacity of guardiani

., 4=)_bas .or _is ljkely to have duripg the_guardisnship

peried _interests _that may conflici_  with _those of _the
Incapacitated personi qor

{d) _is employed by a persons - jnstitytions associgtions
or _nonproflt corporation who or which would be disgualified
under_subsections (%)4ia) through (4)ic)a

13)__1f the couri deterpines that there is oo qualified
aarson willing and able to Serve as guardians the court _may
apeeint oo agepcy pf the state or federa2l government fhat is
authorized pr requiced by statute to provide services fo the
person.._or . _to persons suffering from the kindg of disability
from which the _incappcitated _person . ja suffering or a
designee of the  agencys gotwithstanding the provisions of
subsection. (4}e Mhoneyer an ageocy _is _asppeinted _guardians
the _court _may alse appoint A lisited guardian to represcnt
a_specified interest of the Incapacitated personas Whenewer.a
limited guardian is.appalnted pursuont to this_.subsections

—4=
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Section 4« Section 72-5-313, MCAy is amended to read:
=72-5-313. Visitor in guardianship proceedings
definede A visitor isy, wWith respect %o gquardianship
proceedingsy a person who is trained in lawy nursings or
social works_ _medical. cares -meptal. _bealih cares pastoral
cares _educations _or rehabjlitaticn and is an officery

employees or special appointee of the court with no personal
interest in the proceedings."

NEH_SECTIONs Section 5« Request for notice ——
interested persons (1) Any interested person who desires to
be notified before any order is mad2 in a guardianship
proceeding may file with the cierk a request for notice upon
payment of any fee required by statute or court rule. The
clerk shall mail 2a copy of the demand to the guardians if
one has been appointed.

{2} A requast is not effective unless it contains 2
statement showing the interest of the person making it and
his address or that of his attorney and is effective only as
to matters occurring after the filinge Any governmental
agency paying or planning to pay benefits to the aliegad
incapacitated person is an interested person in guardianship

proceedingsSe
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NEW_SELTIONs Section 6. Contents of petition for
appaintment of guardiane. (1) The petition for appointment of
a gquardian shall contain:s

(3} the names residences and mailing address of the
petitionery his relationship to the alleged incapacitated
persone and his interest in the matter;

{b) the namey residences and mailing address of the
alleged incapacitated person;

{c) the nature and degree of the alleged incapacity;

{d} if the petition In any way affects the wanagement
of the property of the alleged incapacitated persony the
approximate value and description of his propertys including
any compensationy pensione insurances or allowance to which
he may be entitled;

{e) whether there isy in any statey a full guardian or
limited guardian for the person or estate of the
incapacitated person or a conservator of his property;

(f) the namey residencey and mailing address of the
person whom the petitioner seeks to have appointed guardian;

{g) the names, residencesy and nature of relationshipe
so far as is known or can reasonably be ascertaineds of the
persons most closely related by bloed or marvriage tec the
alleged incapacitated personj

{h) the name and residence of the person or

institution having the care and custody of the alleged

-t
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incapacitated person;

(i) the reasons why the appointment of a guardian is
sought and whether a limited guardianship or full
guardianship is requested;

(j) the facts supporting tne allegations of incapacity
and the need for a quardiani

(k) the specific areas of protection and assistance
requested and the 1limitation of rights requested to be
included in the order of appointment;

(1) iIn the case of a petition for limited
quardianshipsy the particular powers and areas of authority
that the petition seeks +to have vested in the 1limited
guardian as provided in [section 7] and the term for which
the limited guardianship is requested;

{m} in the case of a petition for full guardianshipe
the length of time the guardianship is expected to last.

{2) The petition may alsoe include a request for
temporary guardianship as provided in 72-5-317 if the
petitioner believes that the requisites of that section are
met and +that the appointment of a temporary Qgquardiane
pending the completion of guardianship proceedingse 5
necessary to protect the welfare of the alleged
incapacitated persone The facts requiring appointment of a
temporary guardian shall be stated with specificitys

NEM. SECTI0ONe Section T« Purposes for establishment of

. 2
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limited guardianshipe A petition seeking the establishment
of a limited gquardianship shall specify the particular
powers that the limited guardian is praposed to exercise and
the particular areas of protection and assistance required.
The purposes for which a 1imited guardian may be appointed
includesz

(1} to care for and maintain the alleged incapacitated
person;

{2} to assert and protect the rights and hest
in;erests of the alleged incapacitated personj

(3) to provide timely and informéd consent to
necessary medical procedures and procecdures implemented in
connection with habilitation and training programssi

{4) to assist in the acguisition of necessary
trainings habillitations and education for the incapacitated
person;

{3) ¢to exercise any other powersy dutiess or
limitations in vregard to the care of the incapacitéted
person of the management of his property that the petition
shall explicitly specify and which sy be no grester than
the powers a ful) guardian can exercisee

Section Be Section 772-5-315, MCAy is amended tc read:

n72-5-315. Procedure for court appointment of guardian
-~ hearing —— examination -- interview —- procedural rights.

(1) The Incapacitated person or any person interested in his

-
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welfares including the county attormeys may petition for a
finding of incapacity and appointment of a guardiane

€2y Upon the filing of a petitions the court shall set
a date for hearing on the issues of incapacitys The
allegadly incapacitated person may have counsel of his own
choice or the court mayes in the interest of justices appoint
an approprlate official or attorney to represent him in the
proceedings who shall have the powers and duties of a
guardian ad liteme

{3) The person alleqed to be incapacitated shall be
examined by a physician appointed by the court who shall
submit his report in writing to the court and be interviewed
by a visitor sent by the courte. Mhencver passibles ibe court
sball__appgint.__as_ visitor o __person who bas _particular
experience or expertise ip treatings.evaluatings .of _caring
for _persens. with. the _kind of disabling copdition that Is
8lleged o be the cause of the incapacitys The visitor else
shall alsp interview the person seeking--appointment-eas
querdian wbo_gppears. to have caysed the petition to be filed
and the persgon who is _pomioated Lo _serye as._guardian and
visit the present place of abode of the person alleged to be
incapacitated and +the place it is proposed that he will be
detzined or reside if the requested appeintment is made and
submit his report in writing to the courte Whepever possible

without _undue delay or expsnse peyond the ability to pay of
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:ng_allgsﬂn_in;anasl:a;gn_ng:sﬂnx;:hg_;nu;ta_ln._Iﬂzmulating
the. Jjudgments shall_ _utilize the services of apy public or
charitable agency that offers.or is willing to svaluate.  the
coondition of _the _allegedly..incapagitated person and_make
recommendations to the court regarding the most _appropriate
form of state iptecrwvectica. io his_affairsa

{4) The person alleged to be incapacitated is entitled
to be present at the hearing in person and to see of hear
all evidence bearing upon his conditions He is entitled +to
be present by counsels to present evidencey to cross—examine
witnessesy including the court—-appointed physician and the
visitery and to trial by jurye The issue may be determined
at a closed hearing without a jury if the person alleged %o
be incapacitated or his counsel so requaests.”

Section 9« Section T2-5-316y MCAy is amended to read:

"72-5-316« Findings -- ordet of appointment. Fhe—court
may——appoift-a—quarditan—as-regquested-{f-it-ts-satisfied-—thet
the-person—for-whon-a-guardian—+s-—scught--is--ineapacitated
and—that——the-—-appointment-—#s--necessary-cr-desirable-ns-n
reans-of-providing-conttnuing-care-and-—supervision-—of--the
person--of-—the--incepecitated-—-persons———ilternativedyr-the
court--may--dismiss-—the--proceeding--or—-enter——any-—-other
appreprinate--ordery (1} If the court is satisfied thai the
person.for.whom a_guardiacship is _sgughi. is__ipcapacitated
and. _that = judicial _iatervention in his personal freedom of

-10-
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action apd decision is necessary . to _meel . _essentjal
cequirements. for bis_ pbysical _bealth . or  safctys it may
appoint o full _guardiap. baviong —the powers described . io
12=5z321 _or__a. limited guardian having the powers described
dg.tbs.ordere If the court is sSotisfied that. the _aliegedly
incapacitated person could handle.the sssential requilemeols
for physical _health or _safefy if bis fiscapcial resources
treated as a petition for a pretective order undecr part. 4 of
this chapter and proceed.  accardinglys. Alterpativelys _the
sourt  may dismiss the proceeding or eonter. any . other
appropriatie order that is pnot ionconsistent with ihe sgecific
prexisions of this parte Io_ Jissuing _its order. fhe _gourt
sball make specific findings of facts

£2)__Ihe court may oot iavest a guardian wlih pgowers or
duties _beyond _those _sgught _ip.the petition. and. Bays upop
petition for _a full guardianships. .create _.a _ limited
guacdianship. or _consecvatqrship wheo the court detersines
that a_limited guardianship or conservatorship is _all. that
is reguired for the care aod protection of the jocapacitated

and.duties wested in . the limpited guardiane. and.__the pericd
¢ ich the 1imited " bie
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43) No ipcapacitated _person may _he limlted in . the
exorcise of any civll or political rights except those _that
are _clearly incensiategt .with_ the exercise of the powers
granted .ta. the . guardiap _wupless . the __qourt®s . ordet
specifically  preyides for such limitationss Tbe order shall
state that _all rigbts not specifically limited are. retained
by_the incapacitated parsons®

Section 10s Section T2-5-317y MCAsy is amended to read:

872~5-31T7Te TempoTary - gquardianse (1) If an
incapacitated pérson has no guardian and an emergency
existsy the court may exercise the power of & guardian
pending notice and hearing.

(2) If an appointed guardian is not effectively
performing his duties of if there is ne appointed guardiso
and the court further finds that the welfare of the
incapacitated person requires immediate actiony it mays with
or without notices appoint & temporary guardian for the
incapacitated person for a specified period not to exceed &
monthse The. court may appeiot slther a full or 3 ligited
temporary guardians dependiog on the geeds and clrcumsiances
of the incapacitated persons The court may not  iovest..ad
temporary guardian with soxe powers than_ace required by the
circusstances..pecessitaglng the appointment. The order.of
appointment of & temporary guardian shall . siate..whether . a

11 _or limited temporary guardianship.ls being created ands

-12=-
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in__the. case of 2 limfted tepporary guardians the specific
powers_and duties of the limjted teaporary guardians

43)_ In case there is no person gyailable _and willing
te_act_as temperary.-guardiap fer an_incapacitated perscp who
ls_io.peed of a_temporary guacdion except_a person of entify
whe _is _ineligible to ack 35 _guardian pursuant 1o the
provisions_ _of  _12-5-31244)s . the_ _court may __appoini_ __as
temporary guardian 2 person or entiiy who would otherwise be

ipneligible _under _that provision Lo act as guardians This
subsection does not permit the 2opointmeot of _a _person or

entity _who _bas an_sctual conflict of interest io regard to
the purpose for which the temporary guardiapnship is. soughia
A _teaporary.guardian. whe is otherwise insligible shall serve
uotil _a. pecson or entity who is oot ineligible to serve as
guardian_and.who_is otherwise gqualified to  Dbe _guardian__is
Rppeinted by the court ic act as temporacy guardiags but in
no._case may_he serve for Jonger than o monthse

+3%{4) A temporary full guardian is entitled to the
care and custody of +the wardy and the authority of any
permanent gquardian previously appointed by <the court is
suspended so long as a temporary guardian has authoritys A
temporary llmiied guardian _is _eptitled to exercise _such
powers. @5. 3re. _specifically grapted to him in the crder of
appeintoents__and. _the powee of any persanent  guardlan
ereviously _appoioted by ibe court to exercise those powers
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is_suspended so long as the temporary ligited guardian. has
autboritys _The. court by specific. ordes may suspend a1}
authority.of the permansnt guardian_upro.. apeeintmeot of _a
temporary limited _guardians A temporary guardian may be
removed at any times A temporary guardian shall make any
report the court requires. In other respects the provisions
of this code concerning guardians apply to temporary
guardians.®

Section 11le Section 72-5-321s MCAy is amendad to read:

"72-5-321. Powers and duties of gquardian of
incapacitated persone {11} The powers_and dutlies of a limited
guardian _are those specjfied In the order appoioting _the
guardiaos . The  limited guacrdian _is reguired to ceport.the
condition of the incapacitated persop and of the estate that
bas_been subject to Dis possession and coptrols as _regquired
by.the court or by court rulgs

t134L2) A full guardian of an incapacitated person has
the same powerss rightss and duties respecting his ward that
a parent has respecting his unemancipated miner childe
except that a gueardian is not liable to third persons for
acts of the ward solely by reason of the parental
relationships In particular and without qualifying the
foregoings a full guardian has the following powers and
dutiess except as mod+fied limited by order of the court:

{a) To the extent that it Is consistent with the terms

=B H0OA
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of any order hy a court of competent jurisdiction relating
to detention or commitment of the wardy he is entitled to
custody of the person of his ward and may establish the
ward®'s place of abode within or without this statee

(b) If entitied to custbdy of his wardy he shall make
provision for the cares comforts and maintenance of his ward
and whenever appropriate arrange for his training and
educations Without regard to custodial rights of the ward®'s
persons he shall take reasonable care of his ward's
clothings furnitures vehiclesy and other personal effects
and commence prectective proceedings if other property of his
ward Is in need of protection.

(c)} A full guardian may give any consents or approvals
that wmay be necessary to enable the ward to receive medical
or other professional carer counsely treatments or servicee

(d) If no conservator for the estate of the ward has
been appointedr he a_full guardian way:

{i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward ta perform his duty;

- {il) receive money and tangible property deliverable tc
the ward and apply the money and property for support, cares
and education of the ward; but he may not use funds from his
ward®s estate for room and board which hey his spousey

paranty or child have furnished the ward unless a charge for
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the service is approved by order of the court made upon
notice to at least one of the next of kin af the Incompetent
wardy If notice is possibles He must exercise care to
conserve any excess for the ward's needss

{ey A full guardian is required to report the
condition of his ward and of the estate which has been
subject to his possession or controly as required by the
court or court rule.

(f) If a conservator has been appointeds 211 of the
ward's estate received by the fyll guardian in excess of
those funds expendad to meet current expenses for supports
cares and education of the ward wust be pald to the
consarvator for management as provided in this codey and the

full guardian must account to the conservator for funds
expendedes

+2%13) Any full guardian of one for whom a3 conservator
also has been appointed shall control the custody and care
of the ward._.A__llllxﬂd_.nuﬂ:ﬂlan__nf_a_nﬁziﬂn-fﬁi-ﬂhém-ﬁ
conservator has beeo apeoeinted shall control  Lhose  3sSRECLE
of the custody and care of the ward oysr which be is giwen
authorjty Dby the.  nfder. . eskablishiog  ibe  _lisited
guardianships emre¢ The full guardian or limitsd guardian Is
entitled to receive reasonable sums for his services and for
room and board furnished to the ward as agreed upon between

him and the conservators provided the amounts 3greed upon

-16—
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are reasonable under the circumstancess The fuyll guardian
gclimited  guardian authorized to gyersee .such aspects of
the_incapacitated person®s care may request the conservator

tc expend the ward®s estate by payment to third persons or
institutions for the ward's care and maintenance.

£a) No full guardian . _or _ limited  guardian_ . _moy
involuntarily cosmit.  for. _mental _health treatment or for
treatment of a developmental disability or for _gbservatiop
or evaluation @ ward whe is himself uowilliog or unable te
give informed consent to such coomiiments except_as provided
in_ 12-5-322« ypless. the _procedures  for _involuntary
copmitment _set forih _in Tikle 53. chopters 20 and. 21s are
followads This cbapter dges_not sbrogate any of _the _righis
of mentally _disabled persons_  provided for._ in Jitle 532
chapters 29 znd_21=" ’

Section 12« Codification instructions Sections 1y 2e
5S¢ &4y and 7 are intended to be codifiad as an integral part
of Title 724 chapter 54 part 3+ and the provisions of Title
72+ <chapter 54 part 3y apply to sections 1ly 2y S5y &+ and Te

~End~
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INTRODUCED BY _

A BILL FOR AN ACT ENTITLED: ™AN ACT TO SENERALLY REVISE THE
LAY RELATING TO THE APPOINTMENT ﬁF GUARDIANS FOR
INCAPACITATED PERSONS; PROVIDING FOR LIMITED GUARDIANSHIPS;
DEFINING WHO MAY BE GUARDIANS AND CLARIFYING THE PROCEDURE
FOR APPOINTING GUARDIANSS AMENDING SECTIGNS 72-5-312»

72-5-313y 72-5-315 THROUGH T72-5-31Ts AND T2-5-321y MCA.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
MEW _SECIIONs Section l. ©Definitionse. In this parte
unless the context reqguires otherwisesy the following
definitions apply:
(1) *Full guardian™ means 2 guardian who possesses all
the legal duties and powers enumerated in 72-5-321.

. (2) *Limited guardian™ means a guardian who pOSSesses
fewer than all of +the 1legal duties and powers of & full
guardian and whose rightse powerss and duties have been
specifically enumerated by the courta

{3) "Guardian" includes 3 full guardian and a limited
guardiane

NEMW SECTIIONe Section Z. Purpose and basis for
guardianshipe Guardianship for an incapacitated person may

be used only as is necessary to promote and protect the

]

@ N g w bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1118701

well-being of the person. The guardianship must be designed
to encourage the develcpment of maximum self-reliance and
independence in the person and may be ordered only to the
extent that the person®s actual gental and physical
limitations require ite An incapacitated person for whom a
guardian has been appointed is not presumed to be
Incompetent and retains 2all legal and civil rights except
those that have been expressly ltimited by court corder or
have been specifically granted to the guardian by the courts.

Section 3. Section T2~5-312y MCA, is amended to read:

#72-5-312« NWho may be guardian —— prioritiess {1} Any
competent person or a suitable institutions _associations or
nagnprofit corporatlion or any of its.members may be appointed
guardian of an incapacitated persons

(2) Persons who are not disqualified have priority for
appointment as guardian in the following order:

ia) _a_ gpersons  asscciations__or _oprivate. ponprofit
corporation noeinated _by _the ipcapacitated persons Jf.the
court specifically finds ihas at_the time of the pomipation
the. _incapacitated  _person . had . the. capacity. .fo _make 2
reasonably intelligent chojices

ta¥ih)l the spouse of the incapacitated person;

tb¥ic]l an adult child of the incapacitated person;

tedid} a parent of the incapacitated persony including

a person nominated by will or other writing signed by a

- THIRD READING

SBHoH



@ =~ o W N e

L -]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1118701

deceased parent;

td3{e) any relative of the incapacitated person with
whom he bhas resided for more than 6 wmonths prior to the
filing of the petition;

if} . .a. relative _or. friend who has desonsirated a2
sipcerss _longstasding. . ipterest _in _the  welfare of _the
incapacitated.personi

19) _a _private .assaciatice or _nponprofit corporation
with a guardianship progras  for . incapacitated persenss 2
pember _of such private association or ponprofit corporation
aperoysd. by.the assogjation .or corporation to act as _a
guardian _for the incapacitated persongs gr a person lpcluded
on_ag officlal list of such association or .orgapization. as
wiliine .and . suitable. e act as guardian of iptapacitated
RErsons;

te¥(h} a person nominated by the person who is caring
for him or paying benefits to hime

£3)__Ihe _grierities  established Ip subsection (Z) arse
oot bindiogs apd _xhe court _shall  select the  persopns
asspciations or popprofit corporation that is best qualified
and williog. to sgrves -
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carporations

fa}. provides or is Jikely o orovide during . tbe
guardianship  sybstantial services o  the  incapacitated
merson _in  the professional er buSipess capacity other.than
in_the capacjty.of quardian;

{by _is or_ is likely to become during the _guardianship
period a creditor of the incapacitated perscns other. thao io
the_capacity of guardiani

fch_has__or _is likely to havwe during the guardianshin
pexiod _ipterestsa that may coonflici with ithose of _the
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the _specified Jinterest _of the iocapacitated person is the
sole responsibility of the lislited guardian and 1s.  _resoved

frop.the responsibility of the agencya"
section 4. Section 72-5-313¢ MCAs is amended to reads

wT2-5-313. Visitor in quardianship proceedings
defineds A visitor isy With respect to. guardianship
proceedingsy a person who is trained in laws nursings or
social worka__medical cares mental _health cares pastoral
caree . educotions or _rebabilitation and is an officers

employeey or special appointee of the court with no personal
interest In the proceedings.™

NEM _SECTIONe Section S5« Request for notice -
interested persone (1) Any interested person who desires to
be notified before any order is made in a guardianship
proceeding may file with the clerk a reguest for notice upon
payment of any fee reguired by statute or court rule. The
clerk shall mail a copy of the demand to the guardian, if
one has been appointede.

{2) A request is not effective unless it contains a
statement showing +the interest of the person making it and
his address or that of his attorney and is effective only as
tc matters cccurring after the fitinge ANy governmental
agency paying or planning to pay benefits to the alleged
incapacitated person is an interested person in guardianship

proceedingse
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NEM_SELCTION. Section 6. Contents of patition for
appointment of guardiane (1) The petition for appointment of
a guardian shall contains

(a) the names residences and mailing address of the
petitionery his relationship to the alleged Iincapacitated
persons and his iﬁterest in the matter;

{b} the names residencey and mailing address of the
alleged incapacitated person;

(¢)  the nature and degree of the alleged incapacity;

(d} If the petition in any way affects the wmanagement
of the property of the alleged incapacitated persony the
approximate value and description of his propertys including
any compensationsy pensione insurancey or atlowance to which
he may be entitled;

(e} whether there iss in any statey a full guardian or
Timited guardian for the person or estate of the
incapacitated person or a conservator of his property;

(f) the names residencey 2and mailing address of the
person whom the petitioner seeks to have appointed guardians;

{g) the namess residencess and nature of relationshipy
50 far as is known or can reasonably be ascertainedy of the
persons most closely related by blood or marriage to the
alleged incapacitated person;

{h) the name and residence of the per sof or

institution having the care and custody of the alleged

- SAHOY
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incapacitated person;

{i) the reasons why the appointment of a guardian is
sought and whether a limited gquardianship or full
guardianship is requested;

{j) the facts supporting the allegations of incapacity
and the need for a guardianig

{(k} the specific areas of protection and assistance
requested and the Tlimitation of rights requested to be
included in the order of appointament;

{1} in the case of a petition for timited
guardianshipe the particular powers 2nd areas of authority
that the petition seeks to have vested in the 1limited
guardian as provided in [section 7} and the term for which
the limited guardianship is requested;

{m) in the case of a petition for full guardianships
the length of time the guardianship is expected to last.

{2) The petition may also Include a request for
temporary gquardianship as provided in 72-5-317 if the
petitioner believes that the requisites of that section are
met and that the appointment of a temporary guardiany
pending the completian of guardianship proceedingss i5
necessary to protect the wal fare of the alleged
incapacitated persone The facts requiring appointment of a
temporary guardian shall be stated with specificitye

NEMW. SECTION. Section Te Purposes for establishment of

—7_
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limited guardianships A petition seeking the establishment
of a 1limited guardianship shall specify the particular
powers that the limited guardian is proposed to exercise and
the particular areas of protection and assistance required.
The purposes for which a limited guardian may be appointed
includes:

(1) to care for and maintain the alleged incapacitated
person;

{2) to assert and protect the rights and best
interests of the alleged incapacitated person;

{3) to provide timely and informed consent to
necessary medical procedures and procedures implemented in
connection with habilitation and training programs;

{4) to assist in the acqulsition of pecessary
trainings habilitationy and education for the incapacitated
person;

(5) to exercise any other powerss dutiesy or
limitations in regard to the care of the Incapacitated
person or the management of his property that the petition
shall explicitly specify and which may be no greater than
the powers a full guardian can exercises

Section 8. Section T2-5-315s MCAs is amended to read:

»72-5~315, Procedure for court appointment of guardian
-= hearing -- exanlnatloﬁ -~ interview — procedural rightss

{1) The incapacitated person or any person interested in his

-
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welfares including the county attorneys may petition for a
finding of incapacity and appcintment of a guardians

(2) Upon the filing of a petitiones the court shall set
a date for hearing on the issues of incapacity. The
allegedly incapacitated person may have counsel of his own
cholice or the court mays In the interest of justicey appoint
an appropriate official or asttorney to represent him in the
proceedings who shall have the powers and duties of a
quardian ad liteme

{3) The person alleged +tc be incapacitated shall be
examined by a physician appointed by the court who shall
submit his report in writing to the court and be interviewed
by a visitor sent by the court. dhenever possibles the court
shall _appelnt__as__visiter__a .person who has particular
experience or expertise jp treatings evaluatings ©f caring
for__persons with. the kind of disabling condition that is
alleged to be the cauyse of the jngapacitys The visitor atas
shall alsg interview the person sesking-—sppointmenc-as
guardtan who_appears_to have caused the petition %o be filed
and_the persoon.who . is _nominated o _seryve . as__guardian and
visit the present place of abode of the person alleged to be
incapacitated and the place it is proposed that he will be
detained or reside if the requested appointment is made and
submit his report in writing to the courte Hhepever possjble
without undue delay or expense beyond the abiliiy %9 pay_of

-9_
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the allegec incapacitated persons. the gourts in. formulating
the _judgments shall _utilize_ the seryices of apy public or
charitabls agepcy that offers or ls willing to evaluate.  the
condition of the gllegedly..incapacitated persop and make
recosgendations to the couri regarding the most _apprepriate
£ fs int ti in_hi ££ai

{#) The person alleged to be incapacitated is entitled
to be present at the hearing in person and to see or hear
all aevidence bearing upon his conditione He is entitled to
be present by counsels to present evidences to cross-examine
witnessess including the court-appointed physician and the
visitory and to trial by jurye The issue may be determined
at a closed.hearing without a jury if the person alleged to
be incapacitated or his counsel so requestse™

Section 9« Section T2-5-3169 MCAy is amended to read:

wt2-5-316« Findings -~ order of appointment. Fhe—-eourt
may——appoint-a-quardian-os—requested-jf-it—ta-satiafied-thet
the—person-for-wham-a-guardisn-fs-—sought-—-+s~-incapacitated
and-—-thet—-—the——appointpent——Fa-—necessary—-or~desirabie—-ns-8
means-ef-providing—continuing-cere-and-—supervision-—of--the
perssn-—of-—the-—ineapeeitated--parsonr-—~Atternativetyy-the
cotrt—may——dianiss—~the--proceeding--or-—-enter--any-——other
appropriate—erders (1) If the court js satisfied that the
person_for whom 3 guardidoship is._sougbt _is . jincopacitared
and _that. judicisl _interveption in bis personal freedom of

SE4O
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actien. gnd. decislon _ls. pecessary _ 1o, . meet __essential
reguirensats for  bis. physlcal bealth  ac safetys it _may
2ppojnt_a full. _guardian. _having _the _powers. described _in
12=-5-321 _or a limited guardian having ihe powers described
in_the orders Jf the courf is satisfied that the .allegedly
iocapacitated person could handle the essential regquiremgnis
for _physisal _health or _safety if bis finapcial resources
wore mapaged by 3uethers it sbhall order that the peiition be

£2)__The court say not invest a guardian with powars gc
outies..beyond _these sought _ip the petlkicn aod mays.upon
petition for a _full  _guardianships —creake. . a.  limited
guacrdianship. Qr_ congeryatorship _when the court determines
that a limited guardianship or consaryatorship is _all _that
is_required. for the care and.grotection of the incapacjtated
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13} _Bo _logepacitaged person. way. he limited_ io ihe
eyarcise of any civil qQr political cighis except thaese  that
are-_glearly inconsisteot. with 1ihe exercise.Qf the powers
granted _to tbe  guardian upless. . the court®s __ordsy
specifically  proyvides for such limitationss Ihe order shall
state that all.rights not specifically ligited sre  reigined
by _tbe loncepaciltated persons”

Section 10. Section 72-5-317+ MCAy i5 amended to read:

=72-5-317« Temporary quardl anse (23] If an
incapacitated person has no guardian and an emergency
existsy the <court may exercise the power of 2 guardian
pending notice and hearings

(2) If an appointed guardian is5 not effectively
performing his duties or if there is no appalnted guardian
and the court further Tinds that the welfare of the
incapacitated person requires immadiate actione it may, with
or without notices appoint a temporary guardian for the
incapacitated person for a specified periocd not to exceed 6
months. Jhe _court gay _appoiot eitber o full or.a liwited
tesmporary guardians depspding on the geeds and circumsiances

f the i jtated It o t__a
tesporary guardian Mith more powers. than are requiced by ibe
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io_-the _case of a limited temporary.guardians the specific
pomars_and duties of.the limited temporary.guardians

£3)__In gasg therg is pg.person 3vailable _and. . willipg
Lo_act as_teeporary Quardian for an incapacitated person who
is_in_peed of a temporary guardian exceRt 3 Persgn_9r gntity
who _is__ineligible to act _as. . guardian pursuapt. . io the
provisicns _of 72-2-3121%)s the <ourt may _appoini  as
temporary Quardian_a person of entity who would otherwisg be
ipeligible .under. that provision.  to act as guargdians Ibis
aubksection does_pet permit the.spppintoent of _a  person. _cr
entity_ _who _bas an_actual conflict of interesi ip_regsard to
the purgese for which the temporary guardizpshin is__seugble
A_tewmporary guardian who is otherwise ic2ligible shall serve
until__a__persop or optity who_ is oot ioeligible to serve as
suardian and who s otberwise guslified to be _guardian  is
sppointed by the court g act as_ftempcracy guardians byt in
oo _case_gay_be serve for longer iban_ & goothse

t33(4) A temporary full cuardian is entitled to the
care and <custody of the wards and the authority of any
parmanent guardian previously appointes by the court is
suspznded so lang as a temporary quardian has suthcritye A
tempcrary limited guardian. is . eptitled to exgrcise such
powers__as_._2re _specifically aranted to him_ in the order gf
appeintaents .snd _the power of _any permapegi. . Quardizn
ereyiQusly_ _appainted by the court to.eXerCise those powers
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is_suspeonded so0 long as ihe temporary lisited guardian. has
authoritys _ Xhe court by _specific erder may. suspend . all
authority._of the permanent quardian upon. _appoiontment of a3
temporary limited _guardians A temporary guardian may be
remaved at any times A temporary guardian shall wmake any
report the court requiress In other respects the provisions
of this code concerning guwardians apply to temporary
guardians.”

Section 1le Section T2-5-321e MCAy is amended to read:

wT2-5-321. Powers and duties of guardian of
incapacitated person. {1} Ihe_ powers aad duties of a limited
guardian_ are those specified lo. the_ order _appginting. the
guardians_ Ibe _limited gquardian_ _is required to repgort the
condition of the incapacitated persop and of ihe estatg that
bas been_subject zo his possession and cgotrols as. . rfegquireg
by ibe couri or by court rulee

€292} A full quardisn of an incapacitated person has
the same powerse rightse ond duties respecting his ward that
a parent has respecting his unemancipated minor childs
except that s guardian is not liablz to third persons for
acts of the ward solely by reason of the narental
relationshipe In particular and withcut qualifying the
forsscings @ full oguardian has the following powers and
sutiess except 35 modified limited by order of the court:

(2} To the extent that it is copnsistent with the tarms

s doH
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of any order by a court of competent jurisdiction relating
to detention or commitwment of the wardy he is entitled to
custody of the person of his ward and may establish the
ward*s plaece of zbode within or without this statee

(b} If entitled to custody of his wards he shall make
provision for the carey comforts and maintenance of his ward
and whenever appropriate arrange for his training ana
educations Without regard to custodial rights of the wsrd’'s
persong he shall take reasgnable care of his ward's
clothingy furniturey vehiclesy and other personal effects
and commence protective proceedings if other property of his
ward is in need of protections

{c) A full guardian may give any consents or appreovails
that may be necessary to enable the ward to receive medical
or other professional cares counsels treatments or services

{d} If no <conservator for the estate of the ward has
been appointeds ke 2 _full guardian may:

{i} 1institute proceedings to compel any person under &
duty to supﬁort the ward or to pay sums for the welfare of
the ward to perform.his duty;

{i1i) receive money and tangible property deliverable to
the ward and apply the money and property for supports cares
and education of the ward; but he may not use funds from his
ward's estate for room and board which hes his Spouses

parente or child have furnished the ward unless a charge for
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the service is approved by order of the court made upon
notice to at least ane of the next of kin of the incompetent
wardy if notice is possiblea He must exercise care to
conserve any excess for tha ward®s needse

{e) A full gquardian is required to report the
condition of his ward and of the estate which has been
subject to his possession or controle as required by the
court or court rules

{f) If a conservator has been appointedy all of the
ward®s estate received by the fyll guardian in excess cf
those funds expended to meet current expenses for supports
cares and education of the ward amust be paid to the
conservator for management as provided in this codes ang the
full guardian wmust account te the conservator for funds
expendadas

+2¥£3) Any Iu}l guardian of one fFor whom 3 conscrvator
also has been appointed shall control the custody and care
of the wards_ _A__ligited guardian_ _of o parson for whom 2
cpnseryaior has beeo appointed shall conirel _thase aspects
of _the cystody and cace of the ward over which be Is_givan
autbority by __fhe __grder _establishing. .the __ lisited
guardiapships ond The full guardian or lismited guardign is
entitled to receive reasonable sums for his services and for
room and board furnished to the ward as agreed upon bDetween

him and the conservatory provided the amounts agreed upon

-16-
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are reasonable under the circumstancese The full guardian
ar__limited guardian _autharized tg oversee such aspects of
the_ipcapacitated persopn®s carg may request the conservator

to expend the ward®s estate by payment to third persons or
institutions for the ward®’s care and maintenancee.

{4} No full. _guardiac.  gr. limited _guardjan.._may
involuntarily .compit _for _mental _health treatment or for
treaiment of a developmental disabiiity or for observation
or.evaluatjon 3 ward who is bimself unwilling or ucable to
give informed consent o such comgitments except . as_prowvided
ilo__72-5-322s _unless - the . procedures . for __inveluntary
commitment _set €orth _in Title 53 chaplers 20 and Z21:_are
followede Ihis chapier does not .abrogate any of . the .righks
of .mentally disahled  persons .provided. fer._in Title 53
cidapters 20 and Zla"

Section 12. Codlfication instructions Sections 1s 2
59 5H¢ and T are intended to be codified as an integral part
of Title 724 chapter 5, part 3y and the provisions of Title
T29 chapter S5y part 3y apply to sections 1y 24 54 6¢ and 7.

-End-
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47th Legislature $SB 0404702
1 well-being of the person. The guardianship must be designed
t SENATE BILL NO. 404 2z to encourage the development of maximum self-reliance and
2 INTRODUCED 8Y MAZUREK, DUSSAULT. HOLLIDAYs KEMMISs BENGTSON 3 independence in the person and may be ordered only to the
3 4 extent that the person's accusal wmwental and physical
4 A BILL FOR AN ACT ENTITLED: *aN ACT TO GENERALLY REVISE THE 5 limitations require ite An incapacitated person For whom a

5 LAW RELATING TO THE APPOINTMENTY oF GUARD LANS FOR

6 guardian has been appointed is not presumad to be
6 INCAPACITATED PERSONS; PROVIDING FODR LINITEﬁ GUARDIANSHIPS ? incompetent and retains all legal and civil rights except
7 DEFINING WHO MAY BE GUARDIANS ANO CLARIFYING THE PROCEDURE B8 those that have been expressly limited by <court order or
8 FOR APPQINTING GUARDIANS; AMENDING SECTIONS T2-5-312, 9 have been specifically granted to the guardian by the courte
9 72-5-313s T2-5-315 THROUGH 72-5-317s AND 72-5-321s HCA." 10 Section 3. Section 72-5-312s NCAs is amended to read:
10 11 =72-5-312. Who may be guardian —- priarities. (1} Any
1t BE IT ENACTEG BY THE LEGISLATURE OF THE STATE OF MONTANA: 12 compatent person or a Suitable institutiony_associationsy or
12 NEW_SECTION. Section l. Definitionse In this part, 13 nonprofit corporation or_any of ils_members may be appointed
13 vnless the context requires otherwises the following 14 guardian of an incapacitated person.
14 definitions apply: 15 {2) Persons who are not disqualified have priority for
15 (1) “Full guardian™ means 2 guardian who possesses all 16 appointment as guardian in the Fallowing order:
16 the legal! duties and powers enumerated in 72-5-321. 17 (a) _a_persons _associations_ _or private nonpr of it
17 {2) ™“timited guardian® means a guardian who possesses 18 corporation__nominated by the incapacitated persony if the
18 fewar than all of the 1Yegal duties and powers of a full £9 court specifically finds that at _the time of the nomination
19 guardian and whose rightss powersy and duties have been 20 the _ incapacitated person_ had the capacity _to make 2
20 specifically enumerated by the courta. 21 reasonably intelligent chaice;
21 {3) ®Guardian®” includes a full guardian and a limited 22 ta3 (b} the spouse of the incapacitated person;
22 guardtans 23 +b¥(c} an adult child of the incapacitated person;
23 NEW_SECTIGN. Section 2. Purpose  and basis for 24 ted{d} a parent of the incapacitated persons including
24 quardianships Guardianship for an incapacitated person may 2% 2 person nominated by will or other writing signed by a

25 be used only as is necessary to promote and protect the
-2- 5B 404
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deceased parant;

t4f{e] any relative of the incapacitated person with
wham he has resided for more than 6 months prior to the
filing of the petition;

1f) 3 _relative or Ffriend who has demonstrated a

sinceres_ longstending _interest in_ the welfare of the

incapacitated person;

£9)__a__private association or nonprofit corporation

with 8 guardianship program_ for _incapacitated _personssy _a

wmember of such private assoclatjon or nonprofit corporation

approved by the association _or_ corporation te  act _as _a

guardian__for the incapacitated persony or a_person included

on an official list of such association or organization__as

willing and_ suvitable to act as guardian of incapacitated

persons;
te¥{h} a person nominated by the person who is caring
for him or paying benefits to him.

(3) The priorities established in subsection (2} are

not_ bindingy and the court_ _shall select the persony

associatjions or nonprofit corporation that is best gualiFfled

an nj!linq 1O _SEerveas

[&1 Except_ _as_ provided in _subsection {S]s the court

Fa]

may_not_ _appoint a__persons institutions _associations__or

nonprofit corporation to_be the guardian of an incapacitated

person if _the persons institutiony assocjationy or nonprofjt

-3- 58 404
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corporation:

{8) provides or _js likely to_ provide during _the

quardianship_ _substantial services__to_ _the incapacitated

person__in _the professional or business capacity other than

in the capacity of Quardiang

{b)__i5 or_is likely to become during the gquardianship

period a_creditor of the incapacitated persony other than in

the _capacity of guardianj;

{c}__has_ or__iS likely to have during the guardianship

period _interests that msay conflict with those of the

incapacitated person; or

{d)__is_employed by a3 persony institution; associatjons

or  _nonprofit corporation who or which would be disqualified

under subsections_ [4){a} _through {4}[c]s

{51 __If the court determjnes that there is no gualified

person willing and able to serve as quargdiany the court _may

appoint_an agency of the state or fegderal government that_ jis

Authorized or requited by Statute to provide services to_the

person__or to persons syffering from the kind of disabiljty

from _which the incapacitated person is suffering of _a

designee_ of the agencyy notwithstanding the pravisions of

subsection (%]« MWhenever an agency _i5__appointed _gquardiany

the court may a's0 sppoint 2 limited gquardian o represent

a_specified interest of the intapacitated persons. Whenever a

limited _guardian is_appointed pursuant to _this_ _subsectiony

e SB 404
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the specified _interest of the incapacitated person_is_the

sote responsibility of the limited guardian and i5 removed

from_the responsibility of the agency.®

Section 4. Section 72-5-313, MCAy isS asended to read:
"72~-5-313. Visitor in gquardianship proceedings
defined. A visitor ises with respect to guardianship

proceedingss a person who is trained in laws nursings eoe

social works wedical cares mental__health carey pastoral

carey _educations or rehabilitation and is an officery

employees or special appointee of the court with no personal
interest in the proceedings."

NEW_SECTION. Section 5. Request for notice —
interested persons. {1} Any interested person who desires to
be notified before any order is5 made in a guardianship
proceeding may File with the clerk a request for notice upon
payment of any fee required by statute or court rules The
clerk shall mail a copy of the demand to the guardiany if
one has been appointeds

{2) A request is not effective unless it contains a
statement showing the interest of the person making it and
his address or that of his attorney and is effective only as
to matters occurring after the filinge Any governmental
agency paying orf planning to pay benefits to the alleged
trncapacitated person is an i1nterested person in guardianship

proceedinygse

-5- 58 404
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NEW_SECTION. Section 6. Contents of petition for
appointment of guardiane. {1) The petition for appointeent of
a guardian shall contain:

{2a) the names residencesy and mailing address of the
petitioners his relationship to the alleged incapacitated
persony and his interest in the matter;

{by the name, resSidencey and mailing address of the
alleged incapacitated person;

{¢} the nature and degree of the alleged incapacity;

{(d) if the petition in any way affects the management
of the property of the atleged incapacitated persony the
approximate value and description of his propertys including
any compensationy pensions insurances or allowance to which
he may be entitled;

{e) whether therz iss in any states a full guardian or
timited guardian for the person ar estate of the
incapacitacted person or a conservator of his property;

{f) the namey residencey and mailing address of the
person whom the petitioner seeks to have appointed guardiani

{9} the namess residencess and nature of relationships
s0 far as i5 known of can reascnably be ascertaineds of the
persons most closely related by blood or marriage to the
alleged incapacitated person;

(h} the name and residence of the person or

institution having the care and custody of the alleqged

-6~ 53 404



10
13
12
13

14
15
16
t7
18
19
20
21
22
23
24

5

5B 0404702

incapacitated person;

{i) the reasons why the appointment of a guardien is
sought and whether a limited guardianship or full
guardianship is requested;

{j1 the Facts suppoarting the allegations of incapacity
and the need for a guardiang

(k) the specific areas of protection and assistance
requested ang the limitation of rights requested to be
included in the order of appointment;

{1} in the case of a petition for limjited
guardianships the particular powers and areas of authority
that the petition seeks to have vested in the liwmited
quardian as provided in {section T] and the term for which
the liwmited guardianship is requested;

{m)}) in the case of a petition for Ffull quardianships
the length of time the guardianship is expected to laste

{2) The petition way alse include a request for
temporary quardianship as provided in 72-5-317 if the
petitioner believes that the requisites ofAthat section are
met and that the appointment of a temporary guardiane
pending the completion of gquardianship proceedingsy 5
necegé;ry to protect the wel fare of the alleged
incapacitated persone The facts requiring appointment of a
temporary quardian shall be stated with specificity.

NEW_SECTION. Section Te Purposes for establishment of

-T- 5B 404
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limited guardianship. A petition seeking the establishment
of a limited guardianship shall specify the particular
powers that the limited guardian is proposed to exercise and
the particular areas of protection and assistance requiveds
The purposes for which a timited guardian aay be appointed
include:

(l) to care for and maintain the alleged incapacitated
person;

{2 to assert and protect the rights and best
interests of the alleged incapacitated person;

(3} o provide timely and informed consent to
necessary medical procedures and procedures iaplemented in
connection with habilitation and training programs;

{4] to assist in the acquisition of necessary
eraininge habiltitationy and education for the incapacitated
person;

{5y to axercise any other powerse dutiess or
limitations in regard to the care of the incapacitated
person or the management of his property that the petition
shall explicitly specify and which may be noc greater than
the powers a full guardian can exercises

Section 8. Section 72-5-315+ MCA» is amended to read:

"72-5-315« Procedure for court appointment of guardian
-~ hearing ~~ examination -~ interview ~- procedural rightse

{1} The tncapactitated person or any person interested in his

- 8- $B 404
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welfarey including the county attorneys may petition Ffor a
finding of incapacity and appointsment of a quardian.

(2} Upon the fFiling of a petitions the court shall set
a date for hearing on the issues of incapacity. The
allegedly incapacitated person may have counsel of his own
choice or the court maye in the interest of justicer appoint
an appropriate official or attorney to represant him in the
proceedings whe shall have the powers and duties of a
guardian ad litema

(3) The person alleged to be incapacitated shall be
examined by a physictan appointed by the <ourt who shall
submit his report in writing to the court and be interviewed

by a visitor sent by the courte Whenever possibles the court

shall appoint as_ wvisiter a person who  has particular

experience or expertise in treatingy evaluatingy or caring

for_ _persons__with__the kind of disabling condition that is

alleged to be the c3use of the incapacitys The visitor atse

shali 23s0 interview the person seching——appointsent—as

goardten who_appears_to_have caused_the petition to be filed

and_the person who is_nominated to _serve _as quardian and

visit the present place of abode of the person alleged to be
incapacitated and the place it is proposed that he will be
detained or reside if the requested appointment (s made and

suomit his report in writing to the court. Whenever poessible

without undue delay or expense beyond the ability to pay of
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the_alleqged incapacitated persons the courty in__formulating

the  judgmentsy _shall utilize the Services of any public or

charitable agency that offers or is willing to evaluate _the

condition of the allegedly incapacitated person_ang make

recompendations to _the court regarding the most _appropriate

form_of state intervention in his affairse

(4} The person alleged to be incapacitated is entitled
to be present at the hearing in person and to see or hear
all evidence bearing upon his condition. He is entitled to
be present by counsel, to presemt evidence, to cross-examine
witnessess including the court-appointed physician and the
visitores and to trial by jury. The issue may be determined
at a closed hearing without a3 jury if the person alleged to
be incapacitated or his counsel 50 requestsSa™

Section 9. Section 72-5-316s MCAs is amended to read:

"72-5-316+ Findings -— order of appointment. Fhe—eoure
mey--appornt-o-gquardren-os-reque sted—if-it-+a-sacisfiad-chae
the-person—for-whor-o-guardion-is—sought--is—incapacitates
srd-~-that--the-—appointment--is--necessary-or-desirable—as-»
menns-af-providing-eontimurng—care—and--sapervision-—of--the
person—-of -~ the——incspueitated-—personv——Alternativelyy—the
conre-—may--dismiss- ~the--proceeding-——or-——enter--any-—--other

apprapriste——orders (1) If the court is satisfied that the

person_for whom a_guardianship is  sought is_incapacitated

and__that judicial intervention in his personal freedom of
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action and decision_ is _necessary to meet essential

reguirements for his physical health or  safety, it may

appoint a full guardian__having _the powers described__in

72-5-321__or _a limited guardian_having the powers described

in_the order. 1f the court is satisfied that the allegedly

incapacitated person_could handle the essential regquirements

for physical health or safety if his financial resources

were managed by anothers it shall order that the petition be

trzated as _a petition for a_protective order under part 4 of

this chapter_and__proceed__accordinglys _Alternativelys _the

court may _dismiss__the  proceeding or enter__any _other

appropriate order that is not inconsistent with the specific

provisions of this parts In__isswing__its _order__the court

shall _make specific findings of facte

{2} Yhe court may not ijnvest a\quardnan with powers_or

dutjes beyond those  sought in the petition and mays_ upon

petition for a full gquardianshipy create a limyted

quardianship or conservatorship when the court determines

that a limited guardianship or conservatorship is__all_ _that

persone ¥he order shall specify whether 2 full or limjited

gquardianship is _being createds In the case of a lYimited

guardianships the order shall specify_the particular powers

and _duties vested in_the limited guardians and__ the period

for which_the limited guardianship is_createda
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{3} No incapacitated _person__may be limited in_the

exercise of any civil or political rights except theose that

are_ clearly inconsistent with the exercise of the powers

qranted _to _the quardian unless the court's grder

specifically provides for such 1imitationss. The order_shall

state that _all rights not specifically limited are retained

by _the incapacitated persons"

Section 10« Sectian 72-5-31T7+ MCAs is amended to read:
"72-5-317T« Temporary quardianse (1 43 an
incapacitated person has no guardian and an emergency
existsy the court may exercise the power of a quardian
pending notice and hearinge.

(2) If an appointed qgquardian 15 not ef fectively

performing his duties or if _there i5 no_appainted guardian

and the <court Ffurther finds that the welfare of the
incapacitated person requires immediate actionsy 1t WM3ys with
or without notices appoint a temporary guardian for the
incapacitated person for a specified period not to exceed &

montns. The court may appoint either & full or a limiteao

temporary quardiansy_depending on_the needs and circumstances

af the incapacitated persone. The _court may not invest _ga

temporary guardian with more powers than_are required by the

circumstances necessitating the appointments The order of

appointment of a_temporary guardian_shall state whether a

Full or limited_tewporary guardianship is being created andy

-i2- 38 404



10
1
12
13
14
15
18
17
18
19
20
21
22
23
24

295

58 0404/02

in the case of a limited temporary guardians_ the_specific

powers and duties of the limited temporary guardiane

(3) In case there is no person available and_ willing

tn act as_temporary quardien for _an incapacitated person_who

is_in need of a temporary guardian except 3 person or entity

who _is__ineligible to act as_quardian_ pursuant _to the

provisions _of _T2-5-312{4)y the court may _appoint_ __as

temporary guardian a person or entity who would otherwise be

jneligible wunder that provision tc act as_guardiane This

subsection does not permit the appointment of a__person__or

entity who _has an_actual confljct _of interest jn reqgard to

the _purpose_for which the temporary gquardianship is__soughtae

A _temporary quardian who is otherwise ineligible shall serve

until a _ person or entity who is not _ineligible to serve as

quardian and who is ptherwise gualified to  be _guardian__is

appointed by the cousrt to act as temporary guardiansg tut in

no case_may he serve for_longer_than_ & monthse

¢34{4) A temporary full guardian is entitled to the
care and custody of the wards and the authority of any
permanent guardian previously appointed by the court s
suspended 50 long as o temporary quardian has authority. A

temporary limited_guardian__is_ _entitled to__exercjse  such

powers__as__are__specifically granted to him _in_the _order of

appointments _and_ the power of any_ permanent guardian

nreviously appainted by the court to exgrcise_ those powers
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is_suspended_so_long_as_the temporary liwmited guardian _has

authoritye The court by specific order wmay suspend all

authority of the permanent guardian_upon__appointment of a

temporary _limited _gquardiane A temporary guardian may be

removed at any time. A temporary quardian shall make any
report the court requires. in other respects the provisions
of this code concerning quardians apply to temporary
guardians."™
Section lle Section T2-5-321y MCAy is amended to read:
"72-5-321. Powers and duties of quardian of

incapacitated persons {1} The powers_and duties of a limited

quardian_are_those specified in__the order_ _appeinting_ _the

guardiane. The _limited _quardian_ _is required to vreport_ the

condition of the incapacitated person and of the estate that

has_been_sub ject to_his_possession_and controly as__required

by the court or by court rules

+1¥{2) A full guardian of an incapacitated person has
the same powerss rightss and duties respecting his ward that
a parent has respecting his unemancipated minor childy
except that a guardian is not liable to third persons for
acts of the ward solely by reason of the parental
relationshipe In particular and without qualifying the
foregoinge a full gquardian has the Ffollowing powers and
dutiess except as medified limited by order of the court:

(23} To the extent that it is consistent with the terms
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of any order by a court of competent jurisdiction relating
to detention or commitment of the wards he is entitled to
custody of the persan of his ward and may establish the
ward's place of abode within or without this state.

{b) If entitled to custody of his wards he shall make
provision For the cares comforte and maintenance of bis ward
and whenever appropriate arrange for his training and
educations Without regard to custedial rights of the ward's
persone he shal}l take reasonable care of his ward"'s
clothings furniture, vehiclesy and other personal effects
and cosmence protective ﬁroceedings if other property of bhis
ward is in need of protections

{c) A full guardian may give any consents or approvals
that may be necessary to enable the ward to receive medical
or other professional care+ counsels treatments or services

(d} If noe conservator for the estate of the ward has
been appointeds he a_full guardian may:

(i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward to perform his dutyj

(i1i) receive money and tangible property deliverable to
the ward and apply the money and property for sSupports Cares
and education of the ward; but he may not use funds from hjis
ward*s estate for room and board which hey his spouses

parents or child have furnished the ward unless a charge for
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the service is approved by order of the court ®maae upon
notice to at least one of the next of kin of the incompetent
wardes if notice is possiblee He must exercise care to
conserve any excess for the ward®s needs.

fe) A full gquardian is required to report the
condition of his ward and of the estate which has been
subject to his possession or controls as required by the
court or court rulea

{f) If a conservator has been appaintedy all of the
ward®*s estate received by the full gquardian in excess of
thaose funds expended to meet current expenses for supports
cares and education of the ward must be paid to the
conservator for mansgement as provided in this codes and the

full quardian must account to the conservator for funds

expendeds

t2363) any full guardian of one for whom a conservator
also has been appointed shall control the custody and care

of the warda A limited Juardian of_a person for whom a

conservator has been appginted shall control__those aspects

of _the custody and care of_the ward over which _he is given

authority by the order establishing the limited

quardianship. amd The full guardian or limited _quardian is

entitled to receive reasonable sums for his services and for
room and board Furnished to the ward as agreed upon between

him and the conservators provided the amounts agreed upon
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are reasonable under the circumstancess The full guardian

or limited quardian__authorized to oversee such aspects of

the _incapacitated person®s care may request the conservator

to expend the ward®s estate by payment to third persons or
institutions for the ward®s care and maintenances

{9) No_ full quardian or ljmjteg quardjan _may

involuntarily commit for mental health treatment or for

treatment of a developmental disability or for__obsecrvation

or_ _evaluation a ward who is himself unwilling or unable to

give_informed consent_to_such commitments except as provided

in T2-5-322, unless the procedures for involuntary

commitment set_ _Forkth _in Titlie 53y chapters 20_and_21s_ are

followeds This chapter does not_abrogate_any of the rights

of mentally disabled persons provided _for _in Yitle 53y

chapters 20 _and Z21."

Section 12« Codification instructions. Sections 1 2
5¢ & and T are intended to be codified as an integral part
of Title 724 chapter 5y part 3y and the provisions of Title
72+ chapter S5s part 3y apply to sections ls 2¢ Se 5» and T.

—End—
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