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A BILL FOR AN ACT ENTITLED: "AN ACT TO CONFORM THE 

PROVISIONS APPLICABLE TO PROTECT lYE SERVICES FOR 

DEVeLOPMENTALLY DISABLED AND ELDERLY PERSONS TO MONTANA'S 

GUARDIANSHIP AND CONSERVATOR lAW; AMENDING SECTIONS 

53-20-402 THROUGH 53-20-406• HCAo" 

oe IT ENACTED BY THE LEGISLATURE OF THE STATE OF t•ONTANA: 

Section 1. Section 53-20-402, MCAt is amended to redd: 

"53-20-402. Legislative findings and directives. (1) 

In reco3nition of the neeo to oroviae sup~rvision and 

protection from exploitation for th< dev-elopmentally 

disabled and in acknowledgment of the Jesirability of 

providing such services outside tMe state institutions, the 

leqislature hereby finds and declares that u proqram should 

be established by the department to provide protective 

services for the developmentally disabled. Such a pro~r~m 

should be designed to provide the services set forth in this 

part for developmentally disabled persons. 

(2) The director of the department shall adopt rules 

fer the administration of this part. The department shall 

devclo~ a statewide system of protective service in 

accordance with regulations and standards established by thE 
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department with respect to this program. The department 

may: 

(a) provide direct services; 

(b) enter into a contract with any responsible agency. 

public or private, for provision of protective service by 

the agency; 

(c I accept appointment by any district court as 

guardian. ~£~ trustee. protectory or trustee and 

protector of a mentally retarded or other developmentally 

disabled person. HQ~~L-tbi~-~hs&~tigo~g~_ngt--L~li~£ 

tbe depaLtment--0£-tb~Y to comply with !be-requirements 

gf_Iltle_l~~er 5, fpr lbe_apgg;ntment of a guardjpn-gL 

~D~eL~2L-~_Legujrement~f_2J-20-406.• 

Section 2. Section 53-20-403• HCAt is amended to read: 

•53-Z0-403. Application for protective services. (1} 

Protective services mcy be provided on a voluntary basis for 

any developmentally disabled person who requests them for 

himsalf or at the request of any interested persony when the 

department determines that such person is a developmentally 

disabled person who would benefit fro~ services provided in 

this ~art and that the department is currently able to 

supply services to such person. A parent may name the 

departmtnt as quardian of the developmentally dis~bled 

person in his will. A partnt may also name the department as 

guardian or trustee of the developmentally disabled person 
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to dssum@ such duties during the parents' 1 ifetime. 

~oluntary services ~ay be discontinued upon the written 

request of the ward or any personal representative of the 

ward• Aor apgojntmept of tbe~rtment a~£diQO-h¥~ 

l2iltliDJ:...tiL.a_JW£illgJ211W!Ulill-.lilli.Q!llll.d~UOO.._ei.tbliL.iu--lilll 

llL-blt: app11; gtm~_lliiLi.Jlg_.tbJLJla.t§llt!Ji.J.lfi.t.LIJ.Ia-lllWi.L~ll.llRllt: 

M.i.t..l:l-'l!llL.UO-llllltliLIWL...tlll--.tbll 

~b.aptl!c_5, part JA 

(2) Application for 

part shall be made to the 

protective 

designated 

services under this 

field staff of the 

department or other designated state agency in the county in 

which the applicant resides, and the application shall be 

transmitted promptly to the department. Such application 

shall be in writing or reduced to writing in the manner and 

upon the form prescribed by the department and shall contain 

the name, agey and residence of the applicant and such other 

in~ormation as may be required by the rules of the 

department. The rules of the department shall simplify the 

app1icatlon process in order that protective services may be 

furnished as soon as possible. Adequate safeguards shall be 

es~l ished f).y .the depa:r~tment to insure that only eligible 

persons receive protective services under this part. The 

department shall noti~y the applicant and the desiqnated 

field staff of the department or other designated state 

agency In writing of its decision concerning eligibility for 
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orot~ctive services.• 

Section 3. 5ection 53-20-404y ~CA, is dmended to re~d: 

•53-20-404. Petition to r.ake developFentally Oisabl~d 

person ward of department. (1) Any developmentally disabled 

person may be r.ade a ward of the department by a judicial 

proceeding which shall be initiated when any reputaole 

person, including the potential ward, or the department 

shall file in the district court of the county in which the 

respondent resides or is physically present a verified 

peti~ion all~ging that the respondent is ~ developmentally 

disabled person, describing the nature and extent of the 

respondent•s disability, and alleging that it will be in the 

test interests of the respondent that he be made a ward of 

the dE!partment. The petition shall be accompanieC t-y a 

report o~ the findings of an evaluation team composed of but 

not llmitea to a physician, a psychologist, and a social 

worker and expressing the belief that the respondent is 

developmentally disabled to an extent which would cause th8 

respondent to benefit from the protective services providea 

for in this part. 

(2) Upon the filing of such verified petition and team 

evaluation statement, the court shall issue an order fixinq 

the time and place of a hearing· on such petition, which time 

shall be no earlier than 7 days or later than 14 days after 

the ~iling thereof. Such order shall appoint an attorney for 

-~ 
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the respondent• whose duty shall be to make such 

investigation as is necessary to protect the rights of the 

respondent and to attend all hearings in the matter. Such 

ord~r shall also advise the respondent of his right to 

appear at the hearing and shall give the address and 

teleuhone number of the attorney. Personal service shall be 

made on th-e respondent, the departiRent, the county attorney., 

and attorney at least 5 days prior to the hearing date. The 

department, the county attorney, and the attorney may waive 

sentic~. 

(3) Upon hearing, the petitioner shall pre~2nt the 

evidence to the court• When the court is fully advised., it 

shall determine whether the respondent is a developmentally 

disabled person who would benefit from the protective 

services provided for in this part and whether it is in the 

best interest of the respondent that he be ~ade a ward of 

the department and, if it is so found, the court shall enter 

an order that the respondent Is made the ward of the 

department; otherwise 9 the petition shall be dismissed. 

(4) Tn--eny--~rder-aek+~-~he-res~efteen~-e-wer6-~+-~he 

ft~~er~~en~•-the-eetirt-~he~~-s~ee+~y-~y--+e!e+--d+~eb•++~•e~ 

tc--be--+•,esed~~on-the-werd•--Where-ep~~epr+e~~y-~he-order 

mey-ee~~+n-spee+~+e--prev+s+o~s--ecneerft•n~--~~@--rtqh~--~e 

e~ere~e--e-me~er-yeft+e+e~-~he-r+1~-~e-en~er-+~e-eoneree~~T 

er-eny-~her-e+v++•-~e~+~+ee+•-~ersene+~-er-pre~~y--rt~htw 
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Ne--~e~~eft--whe--bec~e~-e-werft-c~-~he-depe~~a&ft~-§he++-+e5e 

eftY-~~s~-r+~ht-bT-Pee~en-~h~e~-e~e~t-89-pre•+Ged-T"-~h*~ 

sub~~e~+on• 11£ in addltlgo to segklog authorjzatlgo for tbe 

~LtAeot_t,g__g~-_gr~~~~y!ceso the petjtioQ 

~k~_tg __ LEQQ~e any ~~gbjljtjes pn tbe_MQC~ 

~tit.il>IL_~ll __ J>.e __ tu~-.ii~Jle:tillgiL_tJL_.:;~-" 

~.afab.i.Q___gr, jf apprpprjate• Q_C.ao..s..eLlf~bl.P• and th~ 

W:Q~Qs of Iil.LL ]2. chag~L.~Qart 3, prs if 

.a>Ult:QilJ:i.iltla-llll.e..lu chapter ~1-llill:~~ 

(5) Ev~ry proceedin~ under this cart shall be civil in 

n3ture and shall be entitled •In the interest of ••••t 

respondent• or "ln the interest of ••••• ~ard•t as the case 

may be.• 

Section 4. Section 53-20-~os, MCA• is amended to read: 

•53-20-405. Protective and supportive services 

provided. (1) The department shall provide• in the manner 

set forth, for ea~h of its wards those protective and 

supportive services which the depart~ent believes necessary 

to hel~ the ward function to the extent of his capabilities 

as an independent, self-sufficient member of society. 

S2rvices under this part ~ay include but shall not be 

limited to assistance in obtaining: 

(a) housing, clothing. and food; 

(b) education and training for livinq in society andt 

where possible, for e~ployment; 

-6- ~(3 'i OJ 
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(c) employment; 

(d) financial benefits to which 

entitledi 

(e) medical services and supplies; 

(f) necessary legal services; 

(9) marshaling, protection. and 

ward•s property; 

(h) financial advice and services; 

(i) participation 

activities. 

in cultural 

LC 1398/01 

the ward may be 

insurance of the 

and recreational 

(2) Services under this part may also include but 

shall not be 1 imited to assistance in preventing 

exploitation of the ward by others and in preventing injury 

to the ward and injury by the ward to othQrs. 

UJ.--Ib.!:-!lLWllli.Um __ llf~.cg~u-li~~lil.i-ll=allL1ll 

1hili--Uii.C1-~~li--n~--~eat~-a--aua.cdlsllliblR--.CelatiQDJiblg 

~een_-X~Dartmeot__aoQ__tbe--d~~menta11¥-dl~ 

person UQ~ a guacdjan~hip i5-CL~ted jn ~LU~-~ 

tnB-£egujreaents Qf_l111e 12. 'hapter 5._pact-Ja" 

Section 5. Section 53-20-406, MCA, is amended to read: 

•53-Z0-406. Department as conservator of small estate 

of person adjudicated developmentally disabled. The 

department may be appointed as conservator of the estate of 

any person adjudicated developmentally disabled if the 

department is providing protective services for such person 

-1-
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and if it shall appear to the court that the value of the 

assets of such person does not exceed flOtOOO and that tht~rl'O' 

is no other person or institution whose aopointm~nt in such 

capacity would be more aporopriate. The department shall 

report annually to the court which appointed it on the 

discharge of its auties as conservator of an estate under 

this section and shall otherwise be subject to the 

requirements of e-9ene~eJ-guerd~en 1111~-lZ~-~ba~e£-2£-~~1 

!t• A~-iiW<>lDilDllllLDL.t~Uii.C:tmenJ:~.Il.0..5..eUatliL-llL_tlli: 

i!.S.:LQ.te of a deyglopmen:t.all.x-1U~ahl.ad-R.eL!illD-%G.aJ1e-PJ,L~:suaot to 

~ section__j~ goyeraea~ __ and__~ compl¥--wl~ 

~quil:iiiWl.t.LQf-IJ.tl.L.IU-~L~~a.ct-h." 

ttfiL.S.ft.l.l.tl!la Section 6. Oepar-t11ent to com pi 1 e 1 i st of 

qualified visitors. The department shall compile and provide 

to each district cour-t within the state a list cf 

professi-onal persons within the region where the- district 

court is located who possess compet~ncies in the ~valuation 

and habilitation of persons with developrn~ntal disabiliti€s 

and who may be available to the court to act as visitors or 

to otherwise provide evaluation services in guardianship 

proceedings involving developmentally disabled p~rsons, 

togeth'!,- with .an indication of the particular competencies 

the professional person possesses. 

Hf~ SfCTIOHa Section 7. Protective services no~ 

creating quardianship or conservatorship. The provision of 

-8-
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1 protective services does not create a guardianship or 

2 conservatorship relationship between the department and the 

3 aqed person unless a guardianship or conservatorship is 

4 created in accordance with the requirements of Title 12, 

5 chapter 5, part 3 or 4• 

6 Section e. Codification instruction. (1) Section 6 is 

7 intended to be codified as an Integral part of Title 53, 

8 chapter 20, part 4• and the provisions of Title 53, chapter 

9 20t part 4, apply to section 6. 

10 (2) Section 7 is intenC-~d to be codified a~ an 

11 inte~ral part of Title 53 9 chapter 5t part z, and the 

12 provisions of Title 53, chapter 5, part z, 3pply to section 

13 7. 

-End-

-9- ~e,'lo3 
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PROVISIONS APPLICABLE TO PROTECTIVE SERVICES FOR 

DEVELOPMENTALLY DISABLED AND ELDERLY PERSONS TO MONTANA'S 

GUARDIANSHIP AND CONSERVATOR LAW; AMENDING SECTIONS 

53-2Q-402 THROUGH 53-20-406, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-20-~0lt MCA, is amended to read: 

•53-20-402. Legislative findings and directives. (l) 

In recognition of the need to provide supervision and 

protection from exploitation for the develop11entally 

disabled and In acknowledgment of the desirability of 

providing such services outside the state institutions, the 

legislature hereby finds and declares that a program should 

be established by the department to provide protective 

services for the developmentally disabled. Such a p~og~am 

should be designed to provide the services set forth in this 

part for developmentally disabled persons. 

(2) The director of the depa~tment shall adopt rules 

for the administration of this part. The department shall 

develop a statewide system of protective service in 

accordance with regulations and standards established by the 
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department with respect to this program. The department 

may: 

(a) provide direct services; 

(b) enter Into a contract with any responsible agency, 

public or private, for provision of protective service by 

the agency; 

(cl accept appoint•ent by any district court as 

guardian, conseryator. trustee, protector~ or trustee and 

protector of a mentally retarded ~r other developmentally 

disabled person. HowAyer. this sub~~1l2o_dg~--DQ1- relieve 

the departmsnt: gf the duty to c~Jth the requirements 

Of ljt]e 72t CbiiJl,teL!i• fgc the appglotmeoLgf a puacdjao gr 

conseryator or the requiregents of 53-20-406.• 

Section 2. Section 53-Z0-403t MCA~ is a~nded to read: 

•53-20-403. Application for protective services. (1) 

Protective services ~ay be provided on a voluntary basis for 

any developmentally disabled person who requests them for 

himself or at the request of any interested person, when the 

department determines that such person is a developmentally 

disabled person who would benefit from services provided in 

this part and that the department is currently able to 

supply services to such person. A parent may na•e the 

department as guardian of the developmentally disabled 

person in his will. A parent reay also name the department as 

guardian or trustee of the developmentally disabled person 

-z- S E C 0 N D 
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to assume such duties during the parents• lifeti•e• 

Voluntary services may be discontinued upon the written 

request of the ward or any personal representative of the 

ward. Any apgojotment pf the department as gua£Dla0-h¥-tb£ 

patent of a d~y21QQ•ental)y dl$apled person• eitb&~~ 

QL--bX-aP~l~lDg tbe narent!~lfatimeo_must cpmpl¥ 

.tth-aod_is gov~~~_t~ regyjcements _ _gf_ Title 72£ 

~~r 5, pact 3o 

(2t Application for protective services under this 

part shall be made to the designated field staff of the 

department or other designated state agency in the county in 

which the applicant resides, and the application shall be 

trans•itted promptly to the department. such application 

shall be in Mriting or reduced to writing in the manner and 

upon the form prescribed by the department and shall contain 

the naaa, age, and residence of the applicant and such other 

lnfor•ation as may be required by the rules of the 

department• The rules of the depart•ent shall simplify the 

appli~atfon process In order that protective services •ay be 

furnished as soon as possible. Adequate safeguards shall be 

established by the depart~nt to insure that only el iglble 

persons receive protective services undilr this part. The 

depart~nt shall notify the applicant and the designated 

field staYf of the department or other designated state 

agency In writing oY its decision concerning eligibility for 

-3-
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protective services.• 

Section 3. Section 53-20-~04t HCAt is amended to read: 

•53-20-40~. Petition to make developmentally disabled 

person ward of depart•ent. (1) Any developmentally disdbled 

person may be made a ward of the department by a judicial 

proceeding which shall be initiated when any reputqble 

person, including the potential wardt or the department 

shall file in the district court of the county in which the 

respondent resides or is physically present a verified 

petition alleging that the respondent is a developmentally 

disabled person, describing the nature and extent of the 

respondent•s disabi1ityt and alleqing that it will be in the 

best interests of the respondent that he be made a ward of 

the department. The petition shall be accompanied by a 

report of the findings of an evaluation team composed of but 

not liEited to a physician, a psychologist, and a social 

worker and expressing the belief that the respondent is 

developmentally disabled to an extent which would cause the 

respondent to benefit from the pro~ectlve services provided 

for In this part. 

(2) Upon the filing of such verified petition and team 

evaluation statement, the court shall issue an order fixing 

the tiRte and plac·e of a hearing on such petition., which titae 

shall be no earlier than 7 days or later than 14 days after 

the filing thereof. Such order shall appoint an attorney for 

~-
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the respondent, whose duty shall be to •ake such 

investigation as is necessary to protect the rights of the 

respondent and to attend all hearings in the matter• such 

order shall also advise the respondent of his right to 

appear at the hearing and shall give the address and 

telephone nuaber of the attorney. Personal service shall be 

made on the respondent, the departaent. the county attorney, 

and atto~ney at least 5 days prior to the hearing date. The 

department, the county attorney, and the attorney may waive 

servic~. 

(3t Upon hearing, the petitioner shall present the 

evidence to the court. When the court is fully advised, it 

shall determine Nhether the respondent is a developmentally 

disabled person who would benefit from the protective 

services provided for in this part and whether it Is in the 

best interest of the respondent that he be made a ward of 

the department andt if it is so found, the court shall enter 

an order that the respondent is •ade the ward of the 

department; otherwise, the petition shall be dismissed. 

(4) £n--eny--order-•&k+ft~-the-re~~enden~-e-Ner~-ef-the 

de~e~~~en~-~he-ee~r~~he+~-~~ee+~y-efty--+e~a+--d+~eb+++~+e~ 

te--&e--+•~esed-a~en-~he-werd•--Wnere-ep~rep~+~~y-~he-erde~ 

mey-eon~e+n-spee+f+e--prev+sfefts--e~e~ft+n~--~he--rt~h~--~e 

o~e~e--e-~er-veft+e+ey-~fte-r+~h~-~e-en~er-+n~o-eon~reet~ 

er-afty-~~-e+v++y-pe++t+ea+y-per~e+y-OP-prepe~+y--r+~h~• 
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He--per~en--who--beco•es-e-werd-e~-•he-deper~n~-shett-+o~ 

eny-~e+-rf~ht-by-reeseft-~~eef-eweep~-es-prev+ded-fn-tn+s 

-bs<>eHenw ~~ill on to u.elUDg~tiull!ul for the 

degartment_~O~ide--grotectiye 1eryices, __ ~he petition 

~L--Yl jmoose_any legal --ll.llialti 1 !tj es go ~llai:h~il 

Q&tition shall -~tce~ed as a petitjon to create__a 

gua£~ignsbip or. if apprgprlate• a cg~atQ£S~~ 

pcovisiOO$ of Title 12. chapter -~~~ or. If 

illl!lUUU:la:tJh Iitle :U......kltilpter 5, pa~~ ... 

(5) Every proceeding under this part shall be civil in 

nature and shall be entitled •In the in~erest of ••••• 

respondent• or •In the interest of ••••• ward•• as the case 

111ay be.• 

Section 4. Section 53-20-~05, Mt~t is amended to read: 

•53-20-405. Protective and supportive services 

?rovided. (1) The depart•ent shall provide, in the manner 

set forth, for each of its wards those protective and 

supportive services which the department believes necessary 

to help the ward function to the extent of his capabilities 

as an independent~ self-sufficient member of society. 

Services under this part may include but shall not be 

limited to assistance in obtaining: 

(a) housing~ clothingt and food; 

(b) education and trainin9 for living in society andt 

where possible, for employment; 

-6-
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(<:) """' 1 oy11ent; 

(d) financial benefits to which the ward may be 

entitled-; 

(e) medical s~rvlces and supplies; 

(fJ necessary legal services; 

(g) •arshalingo protection, and 

ward•s property; 

(h) financial advice and services; 

(I) participation In cultural 

activities. 

insurance of the 

and recreational 

(2) Ser-vices under this par-t may also include but 

shall not be lilllted to assistance In preventing 

exploitation of the ward by others and in preventing injury 

to the ~ard and injury by the ward to others. 

131 The grgxlsjoo gf prgtectiye sec~~~~ 

this part ~--Dai- ,reate a guardianship rn1ation$hfp 

betk&CD- the decacteept ftAd tbe deve~mentally diseb]ed 

pet$QO uDlft$$ a gYfttQiiOSblp ls created in a&CQCdaoce ~ 

the requirement$ Qf-Iltle 12. cbaptgr 5, part 3.• 

Section 5· Section 53-20-406, -MeA, is amended to r-ead: 

•53-20-406. Oepart•ent as conservator of sMall estate 

of person adjudicated Developeentally disabled. The 

depart.•ant 

any parson 

depar-nt 

aay be appointed as conservator of the estate of 

adjudicated developmentally disabled if the 

is providing protectl·ve service.s for such person 
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and if it shall appear to the court that the value of the 

assets of such person does not exceed Slo,ooo and that there 

is no other person or Institution whose appointment in such 

capacity would be mor-e appropria~e. The depart•ent shall 

report annually to the court which appointed it on the 

discharge of its duties as conservator of an estate under 

this section and shall otherwise be subject to the 

require...,nts of -re'l--~..,.d+en ~ 72o chA~UU:J.L-lliill 

!• ~ appointeeQL_gf the department as conse~atgr gf__tbe 

2$±a1;e of a deyelop•eotall¥ disabled persgn aarte pursuant -to 

thj§ sectjQQ I§ governed by 

ceguire.ents of Title 12, chapter s. par~• 

NEW S£Cl1QN. Section 6. Department to compile list of 

qualified visitors. The department shall compile and provide 

to each district court within the state a list of 

professional persons within the region where the district 

court Is located who possess competencies In the evaluation 

and habilitation of persons with developmental disabilities 

and who •ay be available to the court to act as visitors or 

to otherwise provide evaluation services in guardianship 

proceedings involving develop•entally disabled personst 

together with an indication of the particular competencies 

the professional person possesses. 

NEW SfCTIQU. Section 7. Protective services not 

creating guardianshi·p or conservatorship. The provision of 

-a-



LC 1398/01 

1 protective services does not create a guardianship or 

2 conservatorship relationship between the department and the 

3 

4 

aqed person unless a 

created in accordance 

5 chapter 5, part 3 or 4. 

guardianship or conservatorship is 

with the requirements of Title 72, 

6 Section 8. Codification instruction. (1) Section 6 is 

7 intended to be codified as an integral part of Title 53t 

8 chapter 20t part 4t and the provisions of Title 53, chapter 

9 20t part ~, apply to section 6. 

10 (2) Section 1 is intended to be codified as an 

11 integral part of Title 53, chapter s, part 2, and the 

lZ provisions of Title 53, chapter 5, part z, apply to section 

13 7. 

-End-
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A BILL FOR AN ACT ENTITLED: •AN ACT TO CONFORM THE 

PROVISIONS APPLICABLE TO PRDTECTlVE SERVICES FOR 

DEVELOPMENTALLY DISABLED AND ELDERLY PERSONS TO MONTANA'S 

GUARDIANSHIP AND CONSERVATOR lAW; AMENDING SECTIONS 

53-2G-402 THROUGH 53-20-406o HCA•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-20-402• MCA, is aMended to read: 

•53-20-402. Legislative findings and directives. (1) 

In recognition of the need to provide supervision and 

protection from exploitation for the developmentally 

disabled and in acknowledgment of the desirability of 

providing such services outside the state institutions 9 the 

legislature hereby finds and declares that a program should 

be established by the department to provide protective 

services for the developmentally disabled. Such a progr~m 

should be designed to provide the s~rvices set forth in this 

part for developmentally disabled persons. 

(2) The director of the department shall adopt rules 

tor the administration of this part. The department shall 

develop a statewide system of protective service in 

accordance with regulations and standards established by the 
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department with respect to this progra~. The depart•ent 

may: 

(a) provide direct services; 

[b) enter Into a contract with any responsible asency• 

public or private. for provision of protective service by 

the agency; 

(cl accept appointment by any district court as 

guardian. ~~aca trustee, protector, or trustee and 

protector of a Mentally retarded or other developmentally 

disabled person. ~~· this subse~tiQD_d~ __ ngt--C&l~ 

:tbiL~Qac.t.~-Af the duty to comply with the requirgwents 

of Title 12. chapter 5. fgr the apPOjntmei)Lof a guardian or 

~~_QL_tbe requjreaents gf 53-20-406·• 

Section 2. Section 53-20-403, MCA, is a~nded to read: 

•53-20-403. Application for protective services. (11 

Protective servtces may be provided on a voluntary basis for 

any developmentally disabled person who requests them for 

hi•sel f or .at the request of any Interested person, when the 

department determines that such person is a develop•entally 

disabled person who would benefit from services provided in 

this part and that the department is currently able to 

supply services to such person. A parent may name the 

department as guardian of the developaentally disabled 

person in his will. A parent may also name the department as 

guardian or trustee of the.developmentally disabled person 

-2- T H I R D R E A D I N G 
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to assume such duties during the parents• 11feti•e• 

Voluntary services may be discontinued upon the written 

request o~ the ward or any personal representative of the 

ward. Aoy agpgintmftnS gf the department as guaLALaO-D¥-the 

pae£Dt_Qf_a~&!RRMRDia]Jy disabled p¢C$0Dw e~ber by -¥ill 

~ appointment du[lng the garent•s Jifetime~_must_~~ 

lll~DSLis gove.cDtiL_Ju_ the regui rewents--Af__ll.tl..e--lh 

iilw!U~11art 3. 

121 Application for protective services under this 

part shall be made to the designated field staff of the 

department or other designated state agency in the county in 

which the applicant resides• and the application shall be 

transmitted promptly to the department. Such application 

shall be in Nriting or reduced to writing in the manner and 

upon the form prescribed by the department and shall contain 

the na•e, age, and residence of the applicant and such other 

information as may be required by the rules of the 

department. The rules of the department shall simplify the 

application process In order that protective services may be 

furnished as soon as possible. Adequate safeguards shall be 

established by the department to insure that only eligible 

persons receive protective services under this part. The 

department shall notify the applicant and the designated 

field staff of the department or other designated state 

agency in writing of its decision concerning eligibility for 
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protective services.• 

Section 3. Section 53-20-40~, MCA, Is aaended to read: 

•53-20-404. Petition to make developmentally disabled 

person ward of department. (1) Any developmentally disabled 

person may be made a ward of the· department by a judicial 

proceeding which shall be initiated when any reputable 

person, including the potential ward, or the department 

shall file In the district court of the county in which the 

respondent resides or Is physically present a verified 

petition alleging that the respondent Is a developmentally 

disabled person, describing the nature and extent of the 

respondent•s disability• and alleging that it will be In the 

best interests of the respondent that he be made a ward of 

the depart•ent. The petition shall be acco•panied by a 

report of the findings of an evaluation tea• composed of but 

not limited to a physician, a psychologist, and a social 

worker and expressing the belief that the respondent is 

developBentally disabled to an extent which would cause the 

respondent to benefit from the prot~ctfve services provided 

for in this part. 

(2) Upon the filing of such verified petition and team 

evaluation statement, the court shall issue an order fixing 

the ti•e and place of a hearing on such petition, which ti•e 

shall be no earlier than 7 days or later than 1~ days after 

the filing thereof. Such order shall appoint~" attorney for 

-4-
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the respondent, whose duty shall be to make such 

investigation as is necessary to protect the rights ot the 

respondent and to attend all hearings in the matter. Such 

order shall also advise the respondent of his right to 

appear at the bearing and shall give the address and 

t~lephone nu~er of the attorney. Personal serVIce shall be 

made on the respondent, the dep~rtaent, the county attorney, 

and attorney at least 5 days prior to the hearing date• The 

department, the county attorney, and the attorney aay waive 

service. 

(3) Upon hearing, the petitioner shall present the 

evidence to the court. When the court is fully advised, it 

shall determine whether the respondent is a develop.entally 

disabled person who would benefit from the protective 

services provided for in this part and whether it is in the 

best interest of the respondent that he be •ade a ward of 

the departmen~ andt if It is so foundw the court shall enter 

an order that the respondent is made the ward of the 

departmen~; otherwise, the petition shall be dismissed. 

(~) ~n--eny--erde¥-a&kfft~-~he-respendent-e-we¥d-&f-~he 

depe•~•en~~-~~-eeti¥t-~he~~-spee+~y-eny--~~e+--d+seb+~+~+es 

~e--ee--+•~esea-apen-~he-we~d•--WhePe-ep~~+e~e•-~he-order 

mey-eentein-~ee+f~e--p~ew+s+ans--eonee~n+ng--~he--r+gh~--~e 

ope~~e--e-me~e~-veft+e~ey~he-r+~h~~e-en~r-+ft~e-eefte~ee~~Y 

er-eny~fte~-e+•T+Y-~~+~+ee~y-~ePsefte+y-eP-proper~y--r+~~· 
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No--persen--whe--beeeees-a-we¥d-e~-~he-deper~~~-~he+~-~ese 

eny-~e~e~-.+~h~by-ree.en-~here&f-e~eept-es-~ev+ded-+n-~h+s 

~Heetten. l.fs.-Ln~.U.J.go~u..e.k.l.D.g autbprizatlgo tor the 

department to prpyl.dJI grotect;Jye seryice:;., 'be ntl.tl.Qn 

~k1--to jMgose any legal djsabiljtjes on tbe_Matd1 tbe 

gatitjoo $ball be treatad as a petition to create a 

guardiapsbip pew if apgrgpciatea a consery~bipa and the 

proylsjgns gf Title 12. Ghapter 5. part 3. or. if 

illm.CQJU: 1 ate, II :tl.Llh~llt&l:-h-Ra.t:Lh..~ 

(5) Every proceeding under this part shall be civil in 

nature and shall be entitled "In the interest of ••••• 

res·pondent• or •In the interest of •••• , ward•, as the case 

aay be.• 

Section 4, Section 53-20~5, MCA, Is a.anded ~o read: 

•53-20-405. Protective and supportive services 

provided. (1) The depart•ent shall provide• in the •anner 

set forth. for each of its wards those protective and 

supportive services which the department believes necessary 

to help the ward function to the extent of his capabilities 

as an independent, self-sufficient member of society. 

Services under this part may include but shall not be 

limited to assistance in obtaining: 

(a) housing, clothing, and ~ood; 

(b) education and training ¥or livin9 in society and• 

where possible• for employmeryt; 

-6-
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CCI employment; 

Cd) financial benefits to which the ward •ay be 

entitled; 

Ce) medical services and supplies; 

(f) necessary legal services; 

(g) Marshaling, protection, and insurance of the 

ward•s property; 

[h) financial advice and services; 

(I) participation 

activities. 

in cultural and recreational 

(2) Services under this part •ay also Include but 

shall not be limited to assistance in preventing 

exploitation of the ward by others and in preventing injury 

to the Nard and injury by the ward to others. 

pursuant to 

tbia- part do•• ngt create a guardianship rglatignship 

D&t¥ean_ the department and the developmentally disabl~ 

person UO~d guardianship is ccaated in acco~~-MLtb 

the requirewepts af_Iitle 12, chapter 5, part_la• 

Section 5, Section 53-20-406 7 MCA, is amended to read: 

•53-ZC-406. Department as conservator of small estate 

of person adjudicated develop•entally disabled. The 

department may be appointed as conservator of the estate of 

any person adjudicated developmentally disabled if the 

department is providing protective services for such person 
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and if it shall appear to the court that the value of the 

assets of such person does not exceed $10,000 and that there 

is no other person or institution whose appointment in such 

capacity would be more ap~ropriate. The department shall 

report annually to the court which appointed it on the 

discharge of its duties as conservator of an estate under 

this section and shall otherwise be subject to the 

require•ents of e-gene~e~-gaerd+en ~-lZ~ba~eL~~t 

~· AD¥ jppglntment gf tbe dgpa~ as cgoseLXator of the 

ti.l.ate of a developuntally disabled person made pursuant tg 

this section is gpvero~ and must comply wi:t!L.Ule 

U.Qu.i.c..ueoJ;.$ of Ij tle 12. c;hapter 5t-JlnL.b." 

NEW SECTIQN. Section 6. Depart•ent to compile list of 

qualified visitors. The department shall compile and provide 

to each dis~rict court within the state a list of 

professional persons within the region where the district 

court is located who possess coapetencies in the evaluation 

and habilitation of persons with developmental disabilities 

and who may be available to the court to act as visitors or 

to otherwise provide evaluation services in guardianship 

proceedings involving developmentally disabled persons, 

together with an indication of the particular competencies 

the professional person possesses. 

NE~ SECTIDia Section 1. Protective services no~ 

creating guardianship or conservatorship. The provision of 

-e-



LC 1398/01 

1 protective services does not create a guardianship or 

2 conservatorship relationship between the depart•ent and the 

3 aged person unless a guardianship or conservatorship is 

~ created In accordance with the requirements of Title 72t 

5 chapter s, part 3 or 4• 

6 Section 8. Codification instruction. (1) Section 6 is 

7 intended to be codified as an integral part of Title 53, 

8 chapter zo, part ~~ and the provisions of Title 531 chapter 

9 20• part 4t apply to section 6. 

10 (21 Section 7 is Intended to be codified as an 

11 integral part of Title 53t chapter s, part 2, and the 

12 provisions of Title 53, chapter 5, part 2t apply to section 

13 7o 

-End-
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SENATE BILL NO ... 03 

INTRODUCED BY MAZUREK, DUSSAULT, HOLLIDAY, KEMMIS• 

BENGTS~ 

A BilL FOR AN ACT ENTITLED: •AN ACT TO CONFORM THE 

PROVISIONS APPLICABLE TO PROTEC liVE SER'IIICES FOR 

DEVElOPMENTAllY DISABLED AND ELDERLY PERSONS TO 

GUARDIANSHIP AND CONSERVATOR LAW; AMI'NOING 

53-20-402 THROUGH 53-20-406• MCAo• 

MONTANA'S 

SECTIONS 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~lANA: 

Section t. Section 53-Zo-402, MCAw is a~nded to read: 

"53-20-~02· Legislative find·ings and directives. (l) 

In ~ecognation of the need t.o provide supervision and 

protection fro• exploitation for the developMentdlly 

disabled ~nd in acknowledg~nt of the desirability of 

providing such services outside the state insti~utions. the 

legislature hereby finds and declares t.hat a progra. should 

be e'itabl i shed by the depart..-nt to provide protective 

services for the develop~ntally disabled. Such a program 

should be designed to provide the services set forth in this 

part for aevelopmentally disabled pefsons. 

( Z) The d i: rector of the depart•ent shall adopt rules 

for the ddministr3tion of this part. The departMent shall 

develop d stat~wide syste11 of protective service an 
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accordance with regulations and standards established by the 

depart.ent with respect to this progra•• The depart .. nt 

•av: 

(a) provide direct services; 

(bJ enter into a contract with any responsible agency• 

publ t·c or pr ivatew for provision of protective servace by 

the agency; 

(c) accept appointment by any dis~rict court as 

gu~rdian, sgn~~2!1 trustee. protector. or trustee and 

protector of a .entally retarded or other develop.entally 

disabled persOfh Howeve£.• this stbSeU!gn ~-not l"&'.i!t..D. 

!;he __ !!iU!art•~-_gf_!;~dut~_!2-~21Y with ~-reoui re.ents 

~!itle 72. cha~s. for ~he appoint .. nt of ! guardian or 

conS!..rl@12.!._2L!!l!L~9Y!.re~nts_2f_~~· 

Section z. Section 53-2Q-~Ol• MCA• is a~nded to read: 

•sJ-2G-403. Applica~ion for protective services. (l) 

Protective services may be provided on a voluntary basis for 

any developeentally disabled person who requests the• for 

hi•setf or at the request of any interested person. vhen the 

depart.eont deterMin@S that sw:h person Is a developMentally 

disabled person who would benefit fro• services provided in 

this part dnd that the departmen~ is currently able to 

supply services to such person. A parent ma1 na•e the 

departMent as guardian of the develop.entally disabled 

person in his will. A parent •ay also na.e the departMent as 

-z- S3 403 
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guardian or trustee of the developmentally d1sabled person 

to assuee such duties 

Volunt:ary services may 

dur lng the pal'ents• lifetime. 

be discontinued upon the wr i tt.en 

request of the w~a or any personal representative of the 

ward. Any dppotnt~!!!._gf_the d~~!!.~....!lY~~!.!._.Q~_the 

pare£!L2.L!L2~~1opM!!!!~lli disable~--'!.!!!.2"' either by •ill 

2,L_!;!x_~eJ!2i!ll_~_s!!!!i!!9...il!~~!~_l.if.!ll i Gle.J. IIUS t C O!!f!!.l! 

illt!~_i.L,-SQverned by the £!!SiYlL~~_Qf.__..!i.1~_21...! 

£hapter 5, a~~ 

(2) Application for protective services under this 

part shall be Made to the designated field staff of the 

department or other designated state agency in the county '" 

which the applicant resides. and the applicdtion shall be 

trans~itted promptly to the depart~ent. Such appliCdtion 

shall be in writing or reduced to writing tn the aaanner aod 

upon the for• prescribed by the depar~Men~ and shall contain 

the na~. age. and residence of the applicant dnd such other 

infor~tion as may be requJred by the rules of the 

department. The rules of the department shall si•plify the 

application process in order that protective services May be 

furnished dS soon as possible. Adequate safeguards shall be 

established by the depart~ent tD insure that only eligible 

persons receive protective services under this part. The 

department shall notify the applicant and the desi9nated 

field staff of the depart.ent or other designated state 

-3- SB 403 
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agency in writing of its. decis-Ion concerning eligibility for 

protective services." 

Section 3. Section 53-Zo-~04• HCA• is d.anded to read: 

*53-Z0-~04. Petition to make develop~entally dl~abled 

person ward of department. (1) Any developMentally disabled 

person may be made a ward of the depart.ent by a judicidl 

proceeding ~othich shall be initiated Nhen any reputable 

person, including the potential ward, or the depart.ent 

shall file in the district court of the county in .hich the 

respondent resides or iS physically present a verified 

petition alleqing ~hat the respondent is a developRentally 

disabled person. describing the nature and extent of the 

respondent•s disability. and alleging that it Nill be an the. 

best interests of the respondent that he be made a ward of 

the department. The petition shall be accompanied bV a 

report of the findings of an evaluation team co.posed of but 

not li•ited to a phy~ician. a p~ychologist. and a social 

worker and expreSSing the belief that the respondent is 

developmentally disabled to an extent which would cause the 

respondent to benefit from the p~otective services provided 

for in this part. 

(2t Upon the filing of such verified petition and team 

evaluat.ion state~nent, the court shall issue an order fixing 

the time and place of a hearing on such petition, Nhich time 

$hall be no earlier than 1 days or later than 14 days after 

-4- SB 403 
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the filing the..-eof. Such order shall appoint an attorney for 

the respondent• whose du~y shall be to ~aka such 

investigation as is necessary to protect the rights of the 

respondent and to attend a11 hearings in the •atter. Such 

order shall also advise the respondent of his right to 

appear at: the hearing and s.hall give the addf'ess and 

tele~hone nuMber of ~he attorney. Personal service shall be 

made on the respondent• the depart~nt. the county attorney. 

and attorney at least S days prior to the hearing date. The 

depart.ent• the county attorney. and the attorney •ay Naive 

service. 

(3) Upon hearing. the petitioner shall present the 

evi-1ence to the covrt. When the court is fully advised• it 

S~dll deter•ine whether the respondent is a develop.antally 

disabled person ~ho would benefit fro• the protective 

ser~ices provided for in this part and ~hether it is in the 

best interest of the r~spondent that he be •ade a vard of 

the tiepartment. and .. if it. i 5 so found, the cour·t. ~hal 1 enter 

an order that the respondent iS made the ward of the 

department; otherwise, the petition shall be diSMissed. 

f 4) if'l--ePI:y--61"~e'f'-ae+t-t..,-tite-t"e'Sitttft4ert't-a-werd-ef.-'tM 

~~~~~~-~he-e~rt-~ha+i-s~t+y-~--+e~+--dt~ebt~+~~ 

~-ee--~~ed-upeft-~e-we~d.--~~e-$ppre,r~~ey-'t~e-e~~~ 

~-~e"~$T"-~~~+~~~--~~ew~~~eft~--eefteerftift~~he--~•~h't--~e 

o~~~e--e-~etcr-~~Te~e~-t~e-r*~-~e-eft~er-~e-een~~~'SY 
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er-efty-o~her-~v+l~-~e+i~+ce•y-~ey~e+.-e~-~e~~~~--rfg~~ 

Ne--p~~on--~--beee~~-e-w~ef-~he-deper~~ft~-s~••-~~ 

a,.,- .. e-ge•-rT~M-ey-reesen-'th~ee~xeep~-8'5-p•e11'+-ffefl-i-tt-~h*s 

~~~ee~T~ lf1_in addition to seeking au~horizatlon for the 

~~!~n!-12-_orovi~- protective _services~the petjtion 

~~.i__l.!!.__i!!22 5 e any _1 ega 1 _ _s!,U!!~ili1i£L2!L!!l!L wat" d, the 

~itio.o-2:.t!ill _ _ru: _ _k.!!!ted__n__i--2§:!it.io!!_t,~~.1~ 

guardian!bli!--2!LiDPRUU!.!iate.L!!_~eryator~hipt and the 

(!L2:!iSiO!!..L_2f__Ti!l£__ll..!__chaJ!!!!!:-_~_R!!tl-1.1--2LL _ _lf 

f!QQr opr i i!!.2.!_ T i t: 1 e !lL.5!'.l!B!!tL~.L~!.!...!!.L~e!u 

(5) Every proceeding under this part sha11 be c.ivil in 

nature and shall be entitled •In t:he intere~t of ••••11 

respondent• or *In the interest of ••••• ward•, as the case 

May be.• 

Section ~. Section 51-Z0-405, MCA, is amended to read: 

~53-20-405. Protective and supportive services 

provided. (1) The departMent shall provide11 in the .anner 

set fortht fo~ each of its wards those protective and 

supportive services which the department belie~es necessary 

to help the waro function to the extent of his capabiliti~s 

as an independent:, 

Se~vices under this 

self-sufficient ~eMber 

part may include but 

limited to assis~ance in obtaining: 

(a) housiny• clothing, and food; 

of society. 

shaJl not be 

(b) education and training for living in society and, 
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where possible, for e~loyment; 

(C) e•ploy-ent; 

SB 0403/0Z 

(d) financial benefi~s to which the ~ard may be 

entitled; 

(e) medical services and supplies; 

(fJ necessary legal services; 

(gJ Marshaling. protection, and insurance of the 

Na~d·s property; 

(h) financial advice and services; 

(i) participation 

activities. 

in cultural and recrcati onal 

(2) Services under this part .aay ats·o inc:lude but 

Shdll not be li•it:ed to assistance in preventing 

exploitation of the •ard by others and in preventing injury 

to the ward and injury by the ward to others. 

111 The provision of protec!~!_services Qursuan~ to 

this part doe~~ crea~~ardianShlQ__relatio~~ 

bet!!!U!L.-l:t!! _ _!!~!IUnt and the deveiOe!entall'f disabled 

Q.!![_i.Q!L!!nl e~guar d i anshiJL.iLcreaf&!L.i!!_~W~hl1!:! 

.1!:!:!t_~ire•sm!~-2!-Iill!Lll.L-9J!!Ill.!.t_2t part 3.• 

Sect: ion 5. Section 53-Zo-406• MCA• is ai'IIBnded to read: 

•51-lQ-406. Oepart~nt as conservator of ~.all estate 

of person ad judi cat:ed developaentally dis.abled. The 

departMent •ay be appointed as conservator of t:he e~tate of 

any person adjudicated developmentally disabled if the 
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depart.ent: is providing protective services for such person 

and if it shall appear to the court that the value of the 

dSSets of such person does not exceed slOtOOO ond that ther~ 

is no other person or institution whose appointaent in such 

capacity would be More appropriate• The department shall 

report annually to the court which appointed it on the 

discharge of its duties as conservator of an estate under 

this section and shall otherwise be subject to the 

require~n~s of e-~eft~e•-~ere+~ !l!le 7Zt chapter ~. part 

1• ~ny appoint.aent of the depart~~-~~!2.!.__.2!._~ 

tl!..2!L2f~-~etop.e!!1~lli_~ble~_l!!!:i!m_!!ad!!~~~ 

!!!1! section ts gove.rned ~-!n~--.!!!ill_£..2!!1Rl.l with the 

regu i.!:L~~-2f-ill!~llL2:!.m!.!.!!U.1~Lh • 

~~SECTION. Section 6. Depart8ent to co~pile list of 

qualified visitors. The departMent shall compile and provide 

to each dist~ict court Nithin th~ state d 1i st of 

professional persons within the region where ~he district 

court is located who possess co•petencies in the evdluation 

and hdbilitatton of persons with developMental disabilities 

and who •ay be available to ~he court to act as visitors or 

to otherwise provide evaluation services in guardianship 

proceedings involving developMentally disabled persons, 

together with an indication of the particular co•petencies 

the professional person possess&s. 

NEW_j!~!!QN• Section 1. Protective services not 
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1 creating guardianship or conservato,ship. The provision of 

2 protective services does not create a guardianship or 

3 conservator~hip relationship between the depart~nt and the 

~ aged person unless a guardianship or conservatorship is 

~ created in accordance Mith the require~nts of Title 72, 

6 chapter ~. part 3 or ~. 

7 Section 8. Codification instruction• tl) Section 6 is 

8 intended to be codified as an integral part. of Ti1:1e 53, 

9 chdpter 20, part 4• and the provisions of Title 53• chapter 

10 20. part ~. apply to section 6. 

11 (2• Section 7 is intended to be codified as an 

12 integral part of Title 53, chapter 5• part. z, and the 

13 provisions of Title 53, chapter s, part 2, apply to section 

14 7. 

-End-
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