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£~ BILL NO ﬂ;{_
INTRODUCED BY __ _&Qﬂm}

A BILL FOGR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING

THE MONTANA HMAJOR FACILITY SITING ACT TO INCREASE THE
EXEMPTION LIMIT FOR AN ADDITION TC A FACILITY; REVISING THE
DEFINITION OF A FACILITY; INCLUDING MAJOR PIPELINES AS A
FACILITY; EXPANDING EXEMPTIOM CRITERIA FUOR THE RELCCATION,
RECONSTRUCTIONy OR UPGRADING OF A FACILITY; CLARIFYING
APPELLATE REVIEW PROCEDURES; CLARIFYING WHICH DECISIONS OF
THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES AND
DEPARTMENT GF HEALTH AND ENVIRONMENTAL SCIENCES ARE
CONCLUSIVE; REQUIRING THE BUARD TOD WAIVE THE ALTERNATIVE
SI¥E 5TUDY, ADVANCE NOTICE, AND MINIMUN ADVERSE
ENVIZDOAMENTAL IHMPACT REQUIREMENTS WHEN A FACILITY WELE BE
CONSTRUCTED IN A COUNTY THAT HAS EXPERIENCED SEVERE
UMEMPLOYRENT PROBLENRS BECAUSE OF A PLANT CLOSURE; PROVIDING
FOR  APPLICARILITY OF SECTIONS AFFECTING MAJOR PIPELINES;
AMENDING SECTIONS T5—20-10¢4+ T5-20~202+ T5-2C~211y
T5-20~216y 75-20-2189 T5-20-220y T5-20-301y T5-20-304y AND

T5-20~4056¢ MCA} AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

8¢ IT ENACTED BY THE LEGISLATURE DOF THE STATE OF MONTANA:
Section le Section 15-20-104s ACAs is amended to read:

"75-20-104« Definitionss In this chapters unless the
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context requires otherwises the following definitions apply:

(1) ™Addition thereto™ means the installation of new
machinery and eguipment which would significantly change the
conditions under which the eertificote-was-+eauned focility
is-gaecrated.

(2) "Application® means an application for a
certificate submitted in accordance with this chapter and
the rules adopted hereunders

t3) "™Associated facilities?® includes but is not
limited +to +transportation 1links of any kind, aqueductse
diversion damsy transmission substationss sStorage ponds,
reseryoirss and any other device or equipment associated
with the production or delivery of the energy form or
product produced by 2 facilitys except that the term does
not include & facility.

{4) ™“Board” means the board of natural resources and
conservation provided for in 2-15-3302.

{5) "Board of health" pmeans the beard of health and
environmental sciences provided for in 2-15-2104.

{6) =Certificate”™ means the certificate of
environmental compatiblility and public need Issued by the
beard under this chapter that s required for the
construction or operation of a facilitye.

(7) "Commence to construct" means:

(2} any clearing of lands excavations constructions or

-p-
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other action that would affect the environment of the site
or route of a facitity but does not mean changes needed Ffor
temporary use of sites or routes for nonutility purposes or
uses in securing geological datas Iincluding nocessary
borings to ascertain foundation conditions;

{b) the fracturing of underground formations by any
means if such activity is related to the possible future
development of a gasification facility or a facility
employing geothermal resources but does not include the
gathering of geclogical data by boring of test holes or
other underground explorationy investigations or
experimentation;

(c) the commencement of eminent domain proceedings
under Title 70s chapter 30y for land or rights-of-way upoan
or ovey which a facility may be constructed;

{d) the relocation or upgrading of an existing
facility defined by (b) or {c} of subsection (10), including
upgrading to a design capacity covered by subsection
{10)(b)s except that the term dces not include normal
maintenance or repair of an existing facility.

(8} "Departaent® wmeans the department of natural
resources and conservation provided for in Title 2+ chapter
154 part 33.

(9) "Department of health®™ means the department of

health and environmental sciences provided for in Title 2

—3—
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chapter 15y part 21l.

(18) "Facility™ means:

(a) except for crude oil and natural gas refineriess
and facllities and associated facilities designed for cr
capable of producings gatherings processings transmitting.
transportings or distributing crude oiT or natural gass each
planty wunity or other facility and associated facilities
designed for or capable of:

(i} generating 50 megawatts of electricity or more or
any addition thereto (except poliution control facilities
approved by the department of bhealth and environmental
sciences added to an existing plant) having an estimated
cost in excess of $258v86e 315020003

(ii) producing 25 willion cubic feet or more of gas
derived from coal per day or any addition thereto having an
estimated Cost in excess of $250y6888 315020003

{iii) producing 25000 barrels of 1liquid hydrocarbon
products per day or more or any addition therete having an
estimated cost in excess of $258vy660 3130:00D;

{iv) enriching uranium winerals or any addition thereto
having an estimated cost in excess of $258y880 315020007 or

(v) utilizings refinings or converting 500,000 tons of
coal per year cor wmore or any addition thereto having an
estimated cost in excess of $250y998 375020003

{b) each electric +transmission line and associated

—tp—
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facilities of a design capacity of more than 62 kilovaltse
except that the term does not include an electric
transmission line and associated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in
tength;

{c} each pipeline and associated facilities:

{L). . desigoned. for _ocr. _capable _of teapsporting watecs
mater_ _used 3s. the wmedjum for _the trapnsport of _other
materialss p2iural gass or grude .ol _and of _a design
capacity greater Lhag 20 jpches in diameter and 30 mjles or
greater ig.lengihi or

Lii) designed for or capabie of transporting gas
(except for natural gas)y watere or liquid hydrocarbon
products from or to a facility located within or without
+this state of the size indicated in subsection (10)(a) of
this section;

(d) any use of geothermal resourcess including the use
of undarground space in existence or to be createds for the
creations us=e Or conversion of enerqys desiqgned for or
capable of producing geothermally derived power eguivalent
to 25 million Btu per hour or more or any addition thereto
having an estimated cost in excess of $258y008 F1502000;

{e) any underground in situ gasification of coals

{11y *Person” means any individuale groups firme
partnerships associations

corporations cooperativey

_5_
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government subdivisions government agencyy local governmenty
or other organization or entitys

(12) "Transmission substation® means any structureys
devicey or equipment assemhlagey commonly located and
designed for voltage requlationy circuit protectiony or
switching necessary for the construction or operation of 2
proposed transalssion linee

{13} ®utility" means any person engaged in any aspect
of the productiony storages saley deliverys or furaishing of
heats electricityy gase hydrocarbon productss or energy in
any form for ultimate public use."

Section 2. Section 75-20-202y MCA, is amended to read:

m75-20-202« Exemptionss (1) This chapter doces not
appiy to any aspect of 3 facility over which an agency of
the federal government has exclusive jurisdictions but
ap.lies to any unpreempted aspect of a facility over which
an agency of the federal government has partial
jurisdictione

(2) A certificate is not required under this chapter
for a facility under diligent onsite physical construction
or in operation on January 1ls 1973.

{3) The board may adopt reasonable rules establishing
exemptions from this chaptar for the rezlocations
reconstructiony or upgrading of @ facility thats

{a) would otherwise be covered by this chapteri and

- SB 376
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ih) thet is unlikely to have a significant
environmental impact by reason of lengthy sizes locations
available space or right-of-ways or construction methodssi
arc

Le). _utilizes. coala woods biomasss grains winde or sun
as-a fuel squrce osod the technology of which will result o
greater efficienCys promote ensrgy conservations and. promele
greater system reliahility than the existing facilityas"

Section 3. Section 75-20-211y MCAs is amended to read:

"75-20-21le Application =-- filing and contents --
proof of service and notices (1) (a) An applicant shall file
with the department and department of health a joint
application for a certificate under this chapter and for the
permits required by-stete-air-and-water—quetiey-daws upder
the laws administered by the depariment of _health and the
baard__of_ _health in such form as the board requires under
applicable rules, centaining the following informations:

(i} a description of the lYocation and of the facility
to be built thereong

(ii) a summary of any studies which have been made of
the environmental impact of the facility;

{iii) a statement explaining the need for the facilitys

{iv) a description of reasonable alterhate tlocations
for the proposed facillitys a general description of the

comparative merits and detriments of each Tocation
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submittedy and & statement of the reasons why the primary
proposed location is best suited for the facility;

(v) baseline data for the primary and reasonable
alternate locations;

{vi) at the applicant®s options an environmental study
plan to satisfy the requirements of this chapterji and

(vii) such other information as the applicant considers
relevant or as the board and board of health by order _or
rule or the department and department of health by order ar
ryle pay requiree.

{h} A copy or copies of the studies referred to in
subsection (13{a){ii) ahove shall be filed with the
departmenty if orderedy and shall be available for public
inspectionias

{2 An application may consist of an application for
two or more facilities in combination which are physically
and directly attached to each other and are operationally a
single operating entitye.

{3) An application shall be accompanied by ovroof of
service of a copy of the application on the chief executive
officer of each unit of local governmenty county
commissioneres city or county planning boardsy and federal
agencies charged with the duty of protecting the environment
or of planning land use in the area in which any portion of

the proposed facility may be lacateds both as primarily and
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as alternatively proposed and on the following state
government agenciess

{a) anvironmental quality councilj;

{b) department of public service regulation;

{c) department of fishy wildlifes and parks;

{d) department of state lands;

{e) department of community affairsj

{f)} dzpartment of highways;

(g} department of revenue.

(4) The copy of the application shall be accompanied
by @ notice specifying the date on or about which the
application is to be filed.

{5) An application shall also be accompanied by proof
that public notice thereof was given to persons residing in
the area or alternative areas in which any portion of the
proposed facility way be locatedy by publication of a
summary of the application in those newspapers that will
substantially inform those persons of the applicatione”

Section 4« Section T5-20-216s MCAy is amended to read:

H75-20-216. Study, evaluationsy and report on proposed
facility =-- assistance by other agenciese (1} After receipt
of an applications the department and department of health
shall within 90 days notify the apalicant in writing that:

(z) the application is in complianc2 and is accepted

as complete; or

-
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(b} the application is net In compliance and list the
deficiencies therein; and upon correction of these
deficiencies and resubmission by the applicants the
department and departwent of health shall within 30 days
notify the applicant In writing that the application is in
compliance and is accepted as complete.

(2) Upon receipt of an application complying with
T5-20~211 through T5—-20-215, and this secticny the
departaent shall commence an intensive study and evaluation
of the proposed facility and its effectss considering all
applicable criteria listed in 75-20-301 and 75-20-503 and
the department of health shall commence & study to enable it
or the board of health to issue a decisions opiniony orders
certificationy or permit as provided in subsaction (3). The
department and department of health shall use» to the extent
thi:y consider applicabley valid and useful existing studies
and reports submitted by the applicant or compiled by a3
state or federal agencye.

(3} The department of health shall within 1 year
foltowing the date of acceptance of an applicationy and the
board of health ar__depactment of healths if applicables
within an additional 6 monthssy issue any decisions opinions
order, certificationy or permit required py-state-or—fedaral
air-—and—-water--guetity-teaws upnder the laws adojinistered by
the depactment of healtbh or the board of _health and this

- SB 37
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chapter. The department of health and the board af health
shall determine compliance with etr——and-—water--qualiey
all __ _siendardss. _permit  reguirementss and
implementation plans upder. $hair _jurisdiction for the

standords

primary and reasonable alternate 1locations in thelir
decisions opiniony ordery certificationy or permite The
decisiones opinions ordery certifications or permity with or
without conditionss is conclusive on all matters ef-air——and
woter--quatity-—inpects-—under-the-federal-and-state-air-and
weter-quality-stetutes that the department of health and
board of health administers and any of the criteria
specified in subsections (2} through (2} of T5-20-503{3}-and
t4% that are a part of the determinstions made under federa}
and-—state-—air—end-—water——qualiby--—statutes the_ __laws
administered Dy the department of healib and ihe board of
k=zalthe. Although the decisions apinions ordaery
certifications or permit issued under this subsection Is
conclusives the board retains authority to  make the
determination required under 75-20-301(2)(c}. The decisions
opinionsy ordery certifications or permit of the department
of health or the board of health satisfies the review
requirements by those agencies and shall be acceptable in
lieu of an environmental Impact statement under the Montana
Environmental Policy Acte A copy of the decisiony opinions

ordary certificationy or perait shall be serveg upon the
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department and the board and shall be utilized as part of
their fFinal site selection processe Prior toc the issuance of
2 preliminary decision by the department of health and
pursuant to rules adopted dy the board of healths the
department of health shall provide an opportunity for public
raview and comment. A-deciston—by—the-department-of—hentth
or-board-of-heatth-+s-subject—to-appetinte-—revien——pursuont
to-~the-—air——ond-weter-quality-statotes—adninisterad-by-the
department—of-heatth-and-hoard-of-healths

(4} MWithin 22 months following acceptance of an
application for a facility as defined in (a) and (d) of
75~-20-104(10) and for a facility as defined in (b} and (<)
of 75-20-104{10) which is more than 30 miles in length and
within 1 year for a facility as defined in (b) and (c) of
T5~-2C-104{10} which is 30 miles or less in lengthse the
department shall make a report to the board which shall
contain the department®s Studiess evaluationsse
recomiiendationss other pertinent documents resulting from
its study and evaluationy and an environmental impact
statement or analysis prepared pursvant to the Montans
Environmental Policy Acte If anys If the application is for
a combination of two or more facjlitiesy the department
shall make its report to the board within the greater of the

lengths of time provided for in this subsection for either

of the facilities.

-12-
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{5) The departments of highways; comaunity affairs;
fishy wildlifey and parks; state landsi revenue; and public
service regulation shall report to the department
information relating to the impact of the proposed slte on
each department's area of expertises The report may include
opinions as to the advisability of grantings aenyings or
modifying the certificate. The department shall allocate
funds obtained from filing fees te the departments making
reports to reimburse them for the costs of compiling
information and issuing the required report.”

Section 5« Section 75-20-21By MCAs is amended to read:

wT5-20-218e Hearing date -- Tocation — department to
act as staff -- hearings to be held jointlye (1} Upon
receipt of the department?®s report submitted wunder
75-20-21&y the board shall set a date for a hearing to begin
not more than 120 days aftar the receipte Etxcept for those
hearings invelving applications submitted for facilities as
defined in (b} and (¢} of T5-20-104(1lC)s certification
hearings shall be conducted by the beard in the county seat
of Lewis and Clark County or the county in which the
facility or the greater portion thereof is to be located.

{2} Except as provided in 75-20-221(2}+ the department
shalt act as the staff for the board throughout tne
decisionmaking process and the board may regquest the

department to present testimony or cross—-examine witnesses
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as the board considers necessary and appropriates

{3) At the request of the applicants the dudy
attherized--state——eir-and-water—gqaatity-ogeneies department
af _healib_aond the beard of health shall hold any required
permit hearings required wunder laws administered by those
agencies In conjunction with the board certification
hearinge In such a conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws
administered by the duly--anthorized--astate-air-and-water
quatity-agencies department of healih and  the _board of
bgalth.=

Section 6s Section 75-20-2204 MCAs is amended to read:

w75-20-220. Hearing exanminer - restrictions --
dutiess (1) If the board appoints a h2aring examiner +to
conduct any certification proceedings under this chapter,
the hearing examiner may naot be a member of the beoarde an
employee of the departmentes or a3 member or employee of the
department of health or board of heclths A hearing examinery
if anys shall be appointed by the board within 20 days after
the department's report has been filed with the boards 1If a
hearing is held before the board of health or ihe departazeni
of _healths the board and the board of health gr ihe

department of health shall mutually agree on the eppointment

- SB 376
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of a hearing examiner to preside at both hearingse

{2) A prehearing conference shall be held following
notice within 60 days after the departament®s report has been
filed with the boards

{3} The prehearing conference shall be organized and
supervised by the hearing examiner.

(4) The prehearing conference shall be directed toward
a determination of the issues presented by the applications
the department®s reporte and an identification of the
witnesses and Jocumentary exhibits to be presented by the
active parties who intend to participate in the hearing.

(5) The hearing examiner shall reguire the active
parties to submits in writings and serve upon the other
active partiess 2all direct testimony which they propose and
any studiess investigationss reportss or other exhibits that
any active party wishes the board to considere These
Written exhibits and any documents that the board itself
wishes to use or rely on shall be submitted and served in
1ike mannere at least 20 days prior to the date set for the
hearings For good cause showny the hearing exsminer may
allow the introduction of new evidence at any timee

(6) The hearing examiner shall allow discovery which
shall be completed before the commencement of the hearinge
upon good cause shown and under such other conditions as the

hearing examiner shall prescribas
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{7) Public witnesses and other interested public
parties may appear and present oral testimony at the hearing
or submit written testimony tc the hearing examiner a3t the
time of their appearance. These witnesses are subject to
cross—examinatione '

{8) The hearing examiner shall issue & prehearing
order specifying the issues cof fact and of laws identifying
the witnesses of the active partiess nawing the public
witnesses and other interested parties who have submitted
written testimony in lieu of appearances cutlining the order
in which the hearing shall proceady setting forth those
section 75~20-301 «criteria as to which no Issue of fact or
law has been raised which are to be conclusively p?esumed
and are not subject to further proof except for good cause
showny and any other special rules to expedite the hearing
which the hearing examiner shall adopt with the approval of
the boarde

{%) At the conclusion of the hearings th=s hearing
examiner shall declare the hearing closed and shally within
50 days of that dates prepare and submit to the board and in
the case of a conjunctive hearfng' within 90 days ta the
board and the board of health gor departeent af healid
proposed findings of facty conclusions of laws and a
recommended decisions

{10Y The hearing examiner appointed to conduct a

—i6~
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certification proceeding under this chapter shall insure
that the time of +the proceedings from the date the
department®s report Is flled with the oDeoard until the
recomprended report and order of the examiner is filed with
the boards does not exceed 9 calepndar months unless extended
by the board for good causee

(i1) The board or hearing examiner may waive all or a
portion of the procedures set forth in subsections (2)
through (8) of this section to expedite the hearing for a
facility when the department has recommended approval of a
facility and no cobjections have been filed.™

Section Te Section 75-20-301y HCAy is amended to read:

®75-20-301e Decision of board =-- findings necessary
for certification. (1) Within &0 days after submission of
tne recommended decision by the hearing examinery the boara
shall make complete findingssy issue an opinionsy and render &
decision upon the recordy either granting or denying the
application as filed or granting it upon such termss
conditionsey or modifications of the constructions operations
or maintenance of +the facility as the board considers
aporopriates

{2) The board may not grant a certificate <either as
proposed by the applicant or as modified by the board unless
it shall find and determines:

{2) the basis of the need far the facility;

-17-
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(b) the nature of the probable environmental impact;

{¢) that the facility represents the ainimum adverse
environmental impacty considering the state of available
technelogy and the nature and economics of the various
alternatives;

(d) each of the criteria listed in 75-20-503;

(e) in the case of an e!ectfic. gasse ‘or liquig
transmission line or aqueducts:

{i} what party if anys of the Tine or agueduct shall
be located underground;

{ii) that the facility is consistent with regional
plans for expansion of the appropriate grid of the utility
systems serving the state and interconnected wutility
systems;i and

{(iii) that the facility will serve the Interests of
utility system economy and reliability;

(f) that the location of the facility as proposed
conforms to applicable state and local Yaws and regulations
i ssued thereunders except that the board may refuse to apply
any local 1aw or regulation if it finds that, as applied to
the nroposed facility, the Taw or regulation is unreascnably
restrictive in view of the existing technologys of factors
of cost or economicsy or of the needs of consumerss whether

located inside or outside of tha directly affected

- 9B BT
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{g) that +the facility will serve the public interests
conveniencey and necessity;

{h} that the department of health or board of health
have issued a decisions opinions orders certifications or
perait as required by 75-20~-216(3)3 and

(i) that the use of public lands for location cf the
facility was evaluated and public lands were selected
whenever their use is as economically practicable as the use
of private Tlands and compatible with the environmental
criteria listed in 75-20-503.

{3) In determining that the facility will serve the
public interesty conveniencey and necessity under subsection
(2)(g) of this sectiony the board shall consider:

{a)} the items listed in subsections (2}({a) and (2){b)
of this sectiong

{b) the bepefits to the applicant and the state
resulting from the proposed facility;

(¢c) the effects of the economic activity resulting
from the proposed Tacility;

{d) the effects of the proposed facillty on the public
healthy welfares and safety;

{e) any other factors that it considers relevante

(4) Considerations of needs public needs or public
convenience and necessity and demonstration thereof by the

applicant shall apply only to utility facilitiessi; _howevers
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patural gas or crude oil facitities as defin2d in subsection
1103ty ki) of T5-20=10% that are inkerstote pipelines. are
Section 8. Section T75-20-304y MCAy is amended to read:
#T5-20-304. Waiver of provisions of certification
proceadingse (1) The board may walve compliance with an& of
the provisions of 75-20-216 through 75-20-222y 75-20-501,
and this part if the applicant makes a clear and convincing
showing ¢tec the board at a public hearing that an iamediates
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of T75-20-216 through T75-20-2224 75-20-501y and this parte
{Z) The board may waive compliance with any of the
provisions of this chapter wupon recelpt of notice by a
utility or person subject to this chapter that a facility or
associated facility has been damaged or destroyed as a
result of Ffirey floodsy or other natural disaster or as the
result of insurrections wary or other civil disorder and
there exists an immediate need for construction of a new
facility or associated facllity or the relocation of a
greviously existing fecillity or associated facility in order
to promote the public welfarese
£3) The _ board . shall _ _waiwe _compliance _with _the
requirecmpents of T15-20-21&. subsections (21{c)s _{3)1(b)}s _and
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43)ic) of J5-20-301e apd T5-20-501 and the requiresecis.of
subseciions _(1)(a)(iv) and (v} of T5-20-2lls  T12-20=216{3})s
and __¥5-20-303(3)(ak(iv]) _ relating Lo <conslderation of
aliernative _sites _If . the _applicani _makes .a. clear . and
convincing showing to.the board at_ 3 public hearing ihats

Lad__a__propesed facility will. he copstructed. in a3
county _where o .sipgle epployer withio the county has
permanently curtailed. or cegsed.operatloas causing a loss of
250__or._more  permanent . jobs _ai the emplover®s gperatiocons
withio the preceding l0-year periodi

{b)__tbe county and municipal governing bodies in whose
Jurisdiction the facility is proposed io be located _support
by _resglution such a waiveri and

ig)_.the proposed facility will be constructed within a
15-mils. fadjus _of _the operatiops that haye ceased or hesp
curtajleds

{43 The waiver provided for in_subsection {3) _applies
anly _to permanept..Jjob. _losses by a single emplovers. The
waiver provided. for ip subseckion.(3).dees not apply Lo jobs
of o tegporary or seasonal patures iocluding but oot limited
to.construction jobs_or Job losses during _lobgr..dispuiess®

Section 9. Section 75-20-406y MCAs is amended to read:

PT5-20~406s Judicial review of boardy deedsion hoarg
of .bealths and department of _bedlth decisigos. {1} Any

active party as defined in 75-20-221 aggrieved by the final
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decision of the toard on an application for a certificate
may obtain judicial review of that decision by the filing of
a petition in a state district court of competent
jurisdictions

{2) The judicial review procedure shal) be the same as
that for contested cases under the Montana Administrative

Procedure Acte

43)__dhen _the board of healih or department of_healib
conducts_hearings pursuant_to T15-20-216(3). and 15=20-218._and
the applicant is . granted a permil or certifications with ok
without conditionss pursuant to the laws administered by the
departoent. of _bhezlib _and _ihe._board _of healib and this
chapters the decisiqn may only he appealed _io. _conjunction
with _the _final_ _decisien of the _board .as _provided o
15-20-45064{1) angd (2}« 1f a permit_or certification is depnied
by the department of healih. or the _board _of . healths _the
apelicapt may:

{a) appeal the _depnjal .under the _appellate review
procedures orovided _in _the Jlaws _adminisigred. by _ the
department of healih aod the beard of heglthi or

£y . reserve _the _right fo 3opcell. the dgnial by the
depariaspt of healtib gr the board. of health uatil afrer the
board bhas_iszued a fipal. decisions

{4)__Nothing _in _this section _may _be _copsirued _to
probibit thg poard from holding a hearing as herein aprovided
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90.all matters thatl are not the subjecht of o pendigy _agpeal
by.ihe applicant uader. I15=20-40613}13) ="

NER _SECTIONs Section 10« Applicabilitye {[Sections 1
and T3] do not apply to any pipeline facllity for which 2
contract for the preparation of an environmental impact
analysis has been entered into with any agency of the state
of Montana prior to January 1y 1%91e

Section 1ll. Effective date. This act is effective on
passage and approvale

-23~



STATE OF MONTANA
REQUEST NO._323~81
FISCAL NOTE

Fourm Bi)»-15

In compliance with a written request received __February 9 , 19 _8]1._, there is hereby submitted a Fiscal Note
for . _Senate Bill 376 __ pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon reguest.

Description of Proposed Legislation

An act revising and clarifying the Major Facility Siting Act {MFSA) including major
pipelines as a facility, expanding exemption ecriteria, clarifying the areas of decision
by the Department of Health and Environmmental Sciences, and providing for waiver of
certain requirements for facilities proposed in areas experiencing severe unemployment.

Assumptions

1. Section 1(1) will bring a number of existing facilities under the Utility Siting Act
as they expand. It is not known how many facilities will expand each year so the
amount of revenue the Department of Health and Environmental $€iences would obtain
cannot be estimated.

2. Sectien 1(10){(ec) (i) projects will be reviewed by the Department of Health and
Environmental Sciences in the future as in the past. Therefore, there will be
no additional financial gain or loss from this proposed change.

3. Section 2(3) (¢) and Section 8(3) projects which would have been previously reviewed
under the "Utility Siting Act" will be reviewed through existing State Clean Air and
Water Acts and rules and where appropriate MEPA provisions. The number of projects
falling under these sections are estimated to be small in number (an average of less
than one per year). Assuming that an EIS may be required for projects with substan-
tial environmental impact, and the EIS would be done by others, fees the Department
of Health and Environmental Sciences would obtain from the EIS would probably be
about the same as those received from the "Utility Siting Act". Projects on which
an EIS would not be required will require some staff time but not knowing what these
projects might be, a good estimate cannot be provided. However, it is believed that
these costs will be less than $10,000 per year to the Department of Health and
Environmental Sciences.

Fiscal Impact to the Department of Health and Environmental Sciences (DHES)

The measure will cost the DHES about $10,000 per year in lost fees.

Fiscal Impact to the Department of Natural Resources and Conservation (DNRC)

Waivers for facilities proposed in areas experiencing severe economic hardship will

be processed in advance of filing an applica t ion. As a result, the DNRC will los
about $16,500 in fees for each facility of the type proposed ]
in this measure.

BUDGET DIRECTOR

Otfice of Budget and Program Planning

Late: 2—'\\' (
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Approved by Committee
on Natural Resources

SENATE BILL NO. 376 1 Section L. Section T5-20-104s MCA, is amended to read:
INTRODUCED BY S. BROWN 2 "75-20-104. Definitions. 1In this chapters unless the
3 context requires otherwisey the following definitions apply:
A BILL FOR AN ACT ENTITEED: =AM ACT REVISING AND CLARIFYING L {l) *Addition thereto™ means the installation of  new
THE MONTANA MAJOR FACILITY SIFING ACT TO INCREASE THE 5 machinery and equipment which would significantly change the
EXEMPTION LIMIT FOR AN ADDITION TO A FACTLITY; REVISING THE 6 conditions wunder which the sertitfrcate-was—isvved foacility
DEFINITION OF A FACILITY: INCLUDING MAJOR-——PEPELEINES—-AS-~A 7 is_operated.
FAEFEEFY EXEMPTING FACILITIES SUBJELT YO THE MONTANA STRIP- 8 {2) “Application” means an application for a
AND_UNDERGROUND~MINE RECLAMATION_ ACT: EXPANDING EXEMPTION 9 certificate submitted in accordance with this chapter and
CRITERIA FOR THE RELOCATIONs RECONSTRUCTIONs OR uUPGRADING OF 10 the rules adopted hereunder.
A FACILITY; CLARIFYING APPELLATE REVIEW PROCEDURES; 11 (3) “Associated facilities™ includes but is not
CLARIFYING WHICH OFCISIONS OF THE BOARD OF MHEALTH AND 12 timited to transportation 1links of any kindy aqueductss
ENVIRONMENTAL SCIENCES AND DEPARTMENT = OF HEALTH AND 13 diversion damss transmission substations.: storage ponds,
ENVIRONMENTAL SCIENCES ARE CONCLUSIVE; REQUIRING THE BOARD 14 reserveirsy and any other device or equipment associated
TD WAIVE THE ALTERNATIVE SITE STUDYe. ADVANCE NOTICE+s AND 15 with the production or delivery of the energy form or
MINIMUM ADVERSE ENVIRONMENTAL IMPACT REQUIREMENTS WHEN A 1.1 product produced by a facilitye except that the term does
FACTLITY WILL BE CONSTRUCTED IN A COUNTY THAT HAS 17 not include a facility.
EXPERTENCED SEVERE UNEMPLOYMENT PROBLEMS BECAUSE OF A PLANT i8 (4) ™3oard" means the boeard of natural resources and -
CLOSURE] PREVIBING——~FOR-APPLIEABICFF¥-OF-SEEFTIONS-AFFECTFEING 19 conservation provided for in 2-15-3302.
MAJER-PIPELINESt AMENDING SE(CTIONS T75-20-104s T75-20-202y 20 (5} “Board of health" means the board of health and
T5-20~211n T5-20~21 6y 75-20-218+ 75-20-2204 15-20-30Lls 21 environmental sciences provided for in 2-15-2104.
16-20~304y ANO T5-20-406¢ MCA; AND PROVIDING AN IMMEDIATE 22 {6) "Certificate* means the certificate of
EFFECTIVE DATE."™ 23 environmental compatibility and public need issued by the
2% board under this chapter that s required for the
BE IT ENACYED BY THE LEGISLATURE OF THE STATE OF MONTANA: 25 construction or operation of a facility.
-2~ $8 376
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{T) "Commence to construct"™ means:

(a) any clearing of :}and, excavation, constructions aor
other action that would affect the environment of the site
or route of a facility but does not mean changes needed For
temporary use of sites or routes for nonutility purposes or
uses in securing geological datas including necessary
borings to ascertain foundation conditions;

{b) the fracturing of underground formations by any
means if such activity is related to the possible Ffuture
development of a gasification facility or a Ffacility
employing geothermal resources but does not include the
gathertng of geological data by boring of test holes or
other underground explorations cdinvestigations or
experimentation;

{c) the commencement of eminent domain proceadings
under Title 70 chapter 30y for land or rights—of-way upon
or over which a facility may be Constructed:

(dy the relocation or upgrading of an existing
facility defined by (b) or {c) of subsection {10)» including
upgrading to o dtesign capacity covered by subsection
(1034b} e except that the term does not include normal
maintenance or repair of an existing facility.

{B8) *Department™ means the dJdepartment of natural
resources and conservation provided for in Title Z+ chapter

15¢ part 33.

-3- 58 376
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(?) "Department of health®™ means the department of
health and environmental sciences provided far in Title 2y
chapter 15¢ part 2la

{10) ®Facitity™ means:

(2} except for crude oil amd natural gas refineriess
and facilities and associated facilities designeg for or
capable of producings gatherings processings transmittings
transportings or distributing crude 0il or natural gass each
plante wnite or other facility and associated facilities
designed foar or capable of:

(i} generating 50 megawatts of electriciiy ar more OF
any addition thereto [except pollution control facilities
approved by the department of health and enviropmental
sciences added to an existing plant) having an estimated
cost in excess of $258y800 $358y880 310 MILLIDON;

(ii) producing 25 wmillion cubic feet or more of gas
derived frem coal per day or any addition thereto having an
estimated cost in excess of $250v600 $¥50+009 310 MILLION:

{1i1) producing 2%,000 barrels of liguid hydrocarbon
products per doy or more ©of any addition thereto having an

estimated cost in excess of $258vy060 $3568y660 $10 MILLION;

{iv) eariching uranium ainerals or any addition thereto
having an estimated cost in excess of $25Bv008 37504890 $1

MILLION; or

{v)  wtiliZingy-refiningy or converting ‘500,000 tons of

—te 58 3Te
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coal per year or more or any addition theretoy EXCERT THOSE

FACILITIES SUBJECT 10 THE MONTANA STRIP- ANG

UNDERGROUND-MINE __RECLAMNATION ACY, having an estimated cost

in excess of $258v860 5758+89€ $10 MILLION;

(b)] each electric transmission line and associated
facilities of a design Capacity of more than 69 kilovoltse
except that the term does not include an electric
transmission line and asscciated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less .un
length;

{c) each pipeline and associated facititiest

tij--designed--fer--or--capakie--sftransperting-natery

water--used--as-—the--meditum——for-—the-transport-——of--other

materyotsy-—neturat--gasy--er-—ernde--oti--and--of—-a-design

capaeyty-—greater—than-20-inches-in-diramaser—sad-38-mites—-or

qreater —i—tengthf-or

fr+} destigned for or «capable of transporting gas
{except for natural gas)ls watere or liquid hydrocarbon
products from or to a facility located within or without
this state of the size indicated in subsection (i9}(a) of
this section;

{d) any use of geothermal resourcess including the use
of underground space in existence or to be createdy for the
creations usey or conversion of enerqys designed for or

capable of producing geothermally derived power equivalent

-5 SB 376
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to 25 million Btu per hour or more or any addition thereto
having an estimated cost in excess of $258y000 3$750,000;

(e} any underground in Situ gasification of coals

{il) ™Person™ means any individualy gqroups Ffirme
partnerships corporations cooperatives associations
government subdivisions goverﬁnent agencys local governments
or other organization or entity.

(l2) "Transmission substation™ means any structures
devicey or equipment assemblages, commonly located and
designed - for voltage regulationy cCircuit protections or
switching necessary for the construction or operation of a
proposed transmission lines

{13) "Utility" means any person engaged in any aspect
of the productione storages sales deliverys or furnishing of
heats eltectricitys gass hydrocarbon productss or energy in
any form for ultimate pubiic use.”

Section 2. Section 75-20-202y MCAs is amended to read:

"75-20-202. Exemptions. ({1} This chapter does not
apply to any aspect of a Facitity over which an agency of
the federal government has exclusive jurisdictions but
applies to any unpreempted aspect of a facility over which
an agency of the federal qovernment has partial
jurisdiction.

{2) A certificate is not required under this chapter

for a Ffacility under diltigent onsite physical construction

-6 SB 376
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or in operation on January Ly 1973.

(3) The board may adopt reasonable rules establishing
exemptions from this chapter for the relocationy
reconstructions of upgrading of a facility that:

{a) would otherwise be covered by this chapterj and

{b} that is unlikely to  have a saignificant
environmental - impact by reason of lengths sizes locations
availablte space or right-of-ways Or construction: methodsw=3
or

(c) _utilizes coaly woods biomasss grains winds or_sun

as_a_fuel source and the technology of which will result in

areater efficiency, promote_energy conservationy and promote

greater system reliabjlity than the existing facility."

Section 3« Section 75-20-211e MCAs is amended to read:
"75-20-211l« Application -- Filing and contents —
proof of service and noticea (1) (a) An applicant shall fite
with the department and department of health a joint
application for a certificate under this chapter ‘and for the
permits required by-stete-air-snd-water-gquatity-—taws under

the lows administered by the department of health and the

boagd. aofi health in such form as the board requires under
applicable ruless containing the following information:

(i) a description of the location and of the facility
to be built thereon;

(it) a summary of any studies which have been made of

-7~ 5B 376
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the environmental impact of the facility;

fiii}) a statement explaining the need for the facilitys

{iv) 2 description of reasonable alternate locations
for the proposed facilitys a general description of the
comparative merits and detriments of each tocation
submitteds and a statement of the reasons why the primary
proposad location is best suited for the facility;

(v} baseline data for the primary and reasonable
alternate locationsg

{vi} at the applicant®s options an environmental study
plan to satisfy the requirements of this chapter;i and

{vii) such other information as the applicant considers
relevant or as the board and board of health by order _or
rule or the department and department of health by order or
rule_may requiree

{b) A copy or copies of the studies referred to in
subsection {L)yfaplii) above shall be filed with the
department, if ordereds and shall be awvailable Ffoar public
inspection.

{(2) An application may consist of an application for
two or more facilities in combination which ard physically
and divrectly attached to each other and are operationally a
single operating entitye

{3} An application shall be accompanied by proof  of

service of a copy of the applicstion on the chief executive

-B= S8 376
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officer of each unit  of tocal governments county
commissioners city or <county planning boardss and federal
agencies charged with the duty of protecting the environment
or of plamming land use in the area in which any portion aof
the proposed facility may be locateds both as primarily and
as alrernatively proposed and on the following state
government agencies:

ta} environmental quality council;

{r)} department of public service reagulation;

{¢c} department of fishy wildlifes and parks;

{d) department of state tands;

(e} department of community affairs;

{f} department aof highways;

(q) departament of revenue.

{¢) The copy of the application shall be accompanied
by a notice specifying the date on ar about which the
application is to be filed.

{5) An application shall also be accompanied by procf
that public notice thereof was given to persons resjding in
the area or alternative areas in which any parcion of the
proposed facility may be 1locateds by publication of a
summary of the application in those newspapers that will
substantially inferm thase persons of the application.*

Section 4. Section 75-20-216+ MCAs is amended to read:

#715-20-215. Studye evaluationy and report on proposed
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faciliity -- assistance by other agencies. (1} After receipt
of an applications the department and department of health
shall  within 90 days notify the applicant in writing that:?

-(a) the application is in compliance and is accepted
as énmplete; or

{by} - the applicatiaon is not in compliance and 1bst the
def{kiencies thereini and upon correction of these
deficiencies and resubmissian by the applicants the
department and department of health shall within 30 days
notify the applicant in writing that the application is in
comﬁiiance and is accepted as complete.

_(2) Upon receipt of an application complying with
TS—Zb—le thr ough 15-20-215¢ and this sectiony the
depértnent shall commence an intensive study and evaluation
of the proposed facility and its effectssy considering al}
app]icable-criteria lTisted in T5-20-301 and 75-20-503 and
the department of health shall commence a study to enable it
or the board of health to issue a decisions opinions urdery
ceréif:cation. or perfit 3s provided in subsection (3). The
depértment and departeent of health shall uses to the extent
theyr consider applicables valid and useful existing studies
and repoarts submitted by the applicant or compiled by a
state or federal agencys

{3) The department of health shall within 1 year

following the date of acceptance of an applications and - the

-10- 53 376
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board of health or_  department of health, if applicables
within an additional & monthsy issue any decisions opinions
orders certifications or permit required by-ttate—or-federad

air-—and-—water-—quatity-taws under the laws agministered by

the departmont of health or the board of health and this

chaptesre The department of health and the board of health
shall determine compliance with etr—-end--rater—-guslivy

standards all  standardssy permit requirementsy and

implementation plans under _their__jurisdiction far the

p:iﬁary and reasonable alternate locations in their
decisions opinione orders certifications or permit. The
decfﬁion’ opinions orders certifications or permitsy with or
without conditionss is conclusive on all matters ef-air-——and
uaté?——qua*ity-—iupucts~“undef-the—federa¥—ene—stote—aif—and
uaté}—qua%ity—:tatutes that the department of health and

board of health administery, and any of the criteria

specified in subsections (Z)_ through_{T) of T5-20-503¢3¥-and

f‘r—)ithat are a part of the dJdetermiadtions made under federad

and--stote-—agir--and--woter—-—quoiity-—-—-stetotes the _laws

adgiﬁisggred by _the department of health and the board of
Qggihg. Although the - decisiony Opinions arders
certifications or perMit - issued under this subsection %
conclusives the board retains auvthority to make the
detéfmination required under T5-20-301(2)(c)e The decis ions

opiﬁion; ordery certifications Oor permit ofF the departaent
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of health or the board of health satisfies the review
requirements by those agencies and shall be acceptable in
lieuw of an eavironmental impact statement under the Montana
Environmental Policy Acte. A copy of the decisions copiniony
orders certifications or perwmit shall be served upon the
department and the board and shall be utilized as part of
their final site selection process. Prior to the issuance of
a preliminary decision by the department of health and
pursuant to rules adopted by the board of healths the
department of health shall provide an opportunity for public
review 4and cCcomment. A-decision—by-the-department-of-hesith
or-board-af-heatth-ig-subjece—ro-appeliate- -review-—pursnemt
to--the-~sir-—and-wtrter—quatity-statutes-adninrstered—by-the
departsent—af—hentth-end-board-of-heatehs

{4) wWithin 22 months following acceptance of an
application for a facility as defined in {a) and {(d) of
T5-20-104( 10} and for a facility as defined in (b) and (<)
of 75-20-104(10) which is more than 30 miles in lenqgth and
within 1 year for a facility as defined in (b) and (c) of
75-20~104(10) which is 30 miles orf 1less in Jengthe the
departaent shall make a report to the bhoard which shall
contain the department?®s studiess evaluationsy
recommendationse other pertinent documents resulting from
its study and evaluations and an emwviraonmental impact

statewent or analysis prepared pursuvant to the Montana

-12- $B 3Te
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Environmental Policy Acts if ony. If the application is for
a combination of two or mara facilitiessy the departmsent
shall make its report to the board within the greater of the
lengths of time provided for in this subsection for either
of the fFacilities.

(5) The departments of highways; community affairs;
fishe wildlifes and parks; state lands; revenuei and public
service regulation shall report to the depar tment
information relating to the impact of the proposed site on
each department®s area of expertise« The report may include
opinions as to the advisability of grantings denyings or
modifying the certificates The department shall allocate
funds obtained from Ffiling fees to the departments making
reports to reimburse them for the costs of compiling
lnformatién and issuing the required report.®

Section 5. Section 75-20-218s MCA,y is amended to read:

%75-20~-218. Hearing date -- location -- department to
act as staff — hearings to be held jointly. {1) Upon
receipt of the department’'s report submitted under
15-20-216+ the board shail set a date for a hearing to begin
not more than 120 days after the receipt. Except for those
nearings involving applications submitted for fFacilities as
defined in (b) and (c) of T5-20-104(10)s certification
hearings shal¥ be conducted by the board in the county seat

of tewis and (lark County or the county in which the
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faciltity or the greater portion thereof is to be located.

{Z) Except as provided in 715=20~221{2)s the department
shall act as the staff for the board throughout the
decisionmaking process and the board may request the
department to present testimony or cross-examine witnesses
as the board considers necessary and appropriates

{3) At the request of the applicant, the duty
autherifed-——atnte-—air-and-woater-dquatity—ogencires department

of health and the poard of health shall hold any required

permit hearings required under laws administered by those
agencies in conjunction with the board certification
hearings In such a conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws

administered by the duby--sutherized--state-sir-and-water

quatity-agencies department of _health _and _the _board of
health.”

Section &. Section T5-20-220+¢ MCAs is amended (o read:

"75~20-220« Hearing examiner - restrictions ——
dutiess (L} [f the board appoints a hearing examiner o
conduct any certification proceedings undar this chapters
the hearing examiner may not be a member of the boards an
employee of the departments or 2 membey or eaployee of the

department of health or board.of health. A hearing examiners

~14~ 58 376
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if anyy shall be appointed by the board within 20 days after
the departeent®s report has been filed with the board. If a
hearing is held before the board of health or the department
eof healths the board and the board of health or_the
department of health shall mutually agree on the appointment
of a hearing examiner to preside at both hearingse

(2) A prehearing conference shall be bheld following
notice within 60 days after the department’s report has been
filed with the boarde.

{3) The prehearing conference shal) be organized and
superviSed by the hearing examinere

{4) The prehearing conference shall be directed toward
a determination of the issues presented by the applications
the departmentts reports and an lidentification of the
witnesses and cocumentary exhibits to be presented by the
active parties who intend to participate in the hearing.

{5) The hearing examiner shall require the active
parties to submits in writings and sServe upcen the other
active partiess al) direct testimony which they propose and
any studies, investiydtionse reports, ur other exhibits that
any active party wishes the board to coasider. These
written exhibits and any documents that the board itself
wishes to use or rely on shall be submitted and served in
like wmanmers at least 20 days prior to the date set for the

hearinge For goed cause showns the hearing exadiner may
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allow the introduction of new evidence at any times

{6) Thae hearing exasminer shall allow discovery which
shall be completed before the commencement of the hearings
upon good cause shown and under such other conditions as the
hearing examiner shall prescribe.

{7) Publ:c witnesses and other interested public
parties may appear and present oral testimony at the hearing
or submit written testimony to the hearing examiner at the
time of their appearances These witnesses are suvbject to
Cross—examinatione

{8) The hearing examiner shall issue a prehearing
order specifying the issues of fact and of lawy identifying
the witnesses of the active parties, naming the public
witnesses and other interested parties who have submitted
#ritten testimony in lieu of appearantes outlining the arder
in which the hearing shall . proceeds setting Fforth those
section 75-20-301 criteria as to which no issue of fact or
Taw has been raised which are to be conclusively presumed
and are not subject to further proof except for good cause
showny and any other special rules to expedite the hearing
which the hearing examiner shall adopt with the appraval of
the board.

(9) At the conclusion of the bearings the hearing
examiner shall declare the hearing closed and shalls within

60 days of that datey prepare and submit to the board and in

~16- 58 378
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the case of a conjunctive hearings within 90 days to the

board and the board of health or department of health

proposed findings of facty conclusions of lawy and 2
recompended decisions

(10) The hearing examiner appoiated to conduct a
certification proceeding under this chapter shall insure
that the time of the proceadings from the date the
departwent®s report is filed with the board until the
recommended report and order of the examiner. is filed with
the Doarde does not exceed 9 calendar months unless extended
by the board for good cause.s

fil1) The board or hearing examiner may waive all or a
portion of the procedures set forth in subsections {2}
through (8} of this section to expedite the bhearing Ffor a
facility when the department has recommended approval of a
facility and no objections have been filed.®

Section T« Saction T5-20-301, MCAs is amended to read:

“15-20-30l. Oecision of board -- findings necessary
for certifications (1) Within 60 days after submission of
the recommended decision by the hearing examiner.: the board
shall make complete Findingss issue an apiniony and render a
decision upon the records either granting or denying the
applacation as filed or granting it wuJpon such termsy
conditionsy of modifications of the constructiony cperations

or maintenance of the facility as the board considers
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appropriates

{2) The board may not grant o certificate either as
proposed by the applicant or as modified by the board unless
it shall find and determine:

(a) the basis of the need for the facility;

{b) the nature of the probable environmental impact;

{c) that the facility represents the minimum adverse
enavironmental impacty considering the state of available
technology and the nature and economics of the various
alternatives;

{d) each of the criteria listed in T5-20-503;

{e) in the case of an electrice gase or Jiquid
transmission Fine or agueduct:

(i} what parte if anye of the line or aqueduct shall
be located underground;

tii) that the Ffacility is consistent with regional
ptans for expansion of the appropriate grid of the wutility
systems serving the state and interconnected utility
systems; and

{i1i} that the facility will serve the intqrests of
utility system economy and reliability:

{f) that the location of the facility as proposed
conforms to applicable state and local laws and  regulatioas
issued thereunders except that the board may refuse to apply

any local law or regulation if it finds thats as applied to

-18- 58 37s
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the proposed facilitys the law or regulation is unreasonably
restrictive in view of the existing technologys of Factors
of cost or economicsy or of the needs of consumers, whether
located inside or outside af the directly affecred
government subdivisions;

{9) that the facility will serve the public interesty
canveniences and necessity;

{h) that the department of health or board of health
have issued a decisions opinions ordere certifications or
permit as required by 75-20-216{3); and

{i) that the use of public lands for location of the
Facility was evaluated and public lands were selected
whenever their use is as economically practicable as the use
of private lands and compatible with the environmental
criteria listed in 75-20-503.

(3} In determining that the facility will serve the
public interesty conveniences and necessity under subsection
{2){g) of this sections the board shall consider:

(a}) the items listed in subsections (2){a) and (2){b}
of this section;

() the benefits to the  applicaat and the state
rasulting from the proposed facility;

{cy the effects of the economic activity rvesukting

- from the proposed facility;

{d) the effects of the proposed facility on the public

-19- 58 376
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healthy welfares and safety;

{e) any other factors that it considers relevante.

(4) Considerations of needs public needy or public
convenience and necessity and demonstration thereof by the
appficant shall apply only to utility facilitiessyi-howeverrya.

neturai-gas—er-erode—ori-—facitities-as-defined-in-gobsection

$181tetti - —of-—-35-28—409-—that-are-tnterstace—piputines-are

noe-ugtt drty—-faciiteiese™ -

Section B« Section 75-20-304, MCAs is amended to read:

"75-20-30%. Waiver of provisions of certification
proceedingss (1} The board may waive compliance with any of
the provisions of 75-20-216 through 75-20-222y T75-20-501,
and this part if the applicant makes a clear and convincing
showing to the board at a public hearing that an immediates
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of 75-20-216 through T75-20-222« 75-20-501s and this part.

{2} The board may waive compliance with any of the
provisions of this chapter upon receipt of notice by a
utility or person subject to this chapter that a facility or
associated Ffacility has bean damaged or destroyed as a
result of fires floodsy or other natural disaster or as the
result  of dnsurrections wars or other civil disorder and

there exists an immediate need for construction of a new
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facility or associated facility or the relocation of a
previously existing facility or associated facility in order
to promote the public welfara.

(3) The board__shall_ waive compl iance with the
reguiyements of T75-20-214s subsections {(Z2){c)s {(3)1(b}e and
{2)(c) of T5-20-30]1y and_T5-20-501 and the _requirements__of

subsections (l)(a){iv) _and [v} of T5-20-211y T5-20-216(3}¢

and_ _T75-20-303{3){a){iv]. relating ta___consideration of

alternative _sites _if _the applicant _makes 4_ clear _and

convincing showing to the board at a public hearing that:

{a) a proposed Facility will be_ constructed in__a

county where a single emnployer within  the county _has

permanently curtailed or ceased operations_causing a loss_of

250 _or more_permanent iobs at _the employer®s operations

within_the preceding 10-year perjod;

{B) the county and munijcipal governing bodies in _whose

durisdiction _the facility is proposed to be located support

by resolution such a waiverj and

(c) the proposed facility will _be constructed within_a

15-mile radius_of the operations that have ceased or been

{4) _The waiver provided for_in subsection_ {3} applies

only to permanent job losses hy a8 single employer. The

waiver provided_for in_subsection (3) does not appiy to_jobs

of 3 temporary or seasonal natures iacluding but not limited
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to  constructjon _jobs or job losses during ]1abof Jdisputess™

Section 9. Section 15-20-406+ MCAs is amended to read:
"75-20—406+4 Judicial review of boards deetsvon board

of _healthy and department of health . decisimnse (1) Any

active party as defined in 75-20-221 aggrieved by tha final
decision of the board on an application for a certificate
may cbtain judicial review of that decision by the filing of
a petition in a state district court of compe tent
Jurisdiction.

{2) The judicial review praocedure s5hall be the same as
that Ffor contested <cases under the Montana Administrative
Procedure Acta

I3}  HWhen_the board of health or department of _health

conducts_hearings pursuant to 75-20-2164{3}) and 15-20-218 and

the _applicant is granted a permjt or certificationy with gy

without conditionss pursuant _to the laws administered by the

department of _health and the board__of health and this

chapters the decision may only be appealed in_conjunction

with_ _the Ffinal _decision__of__the board as_ _provided in

75-20-%06(1) and {2}« If _a permit or certification is denied

by the department of health or the board of healthy the

applicant may:

f{a)_ _appeal _the denial under _the _appellate review

procedures provided in_ _the laws adminjstered by the

department of health and the board of health; or
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{bl__reserve the right to__appeal _the_ _denial _by _the

department of health or the board of health unti) after the

board has_issued a final decisions

(%) MNothing_ in_this section_may be construed__to

prohibit the board from holding a hearing as_herein proavided

on__all mattesrs_that _are not_ the subject of a pending appeal

by the applicant under 75-20-406(3){3)."

NEW-SECFIONw——Section—-Yer——Applicaditttye——{Seections——t
and-—33--do~—not——apgiy—to—any—pipetiae-facritey-For—whieh-o
contract~for-the--preparation——of-—an--environnentad—~impace
anatyiti-—hos-been-entered-into~with-any-agenty-of—the-state
of-Montano—-prior-to-Jenusry—tvy-196is

Section 10. Effective date. This act is effective on
passage and approval.

—End-
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SENATE BILL NO. 276

INTRODUCED BY Sa BRONWN

A BILL FOR AN ACY ENTITLED: “AN ACT REVISING AND CLARIFYING
THE MONTANA MAJOR FACILITY SITING ACT TO INCREASE THE
EXEMPTION LEIMIT FOR AN ADDITION TO A FACILITY: REVISING THE
DEFINITION DF A FACILITY INCLUGING MAJOR-—PEPELINES--AS-~A

FAGFC#¥Y EXEMPTING FACILITIES SUBJELT TU THE MONTANA STRIP—

AND_UNDERGROUND—MINE RECLAMATION ACT: EXPANDING EXEMPTION

CRITERIA FOR THE RELOCATIONs RECONSTRUCTIONs DR UPGRADING OF
A FACILIETY; CLARIFYING APPELLATE REVIEW PROCEDURES;
CLARIFYING WHICH DECISIONS OF THE BOARD OF HEALTH AND
ENVIRONMENT AL SCIENCES AND DEPARTMENT  OF HEALTH AND
ENVIRONMENYAL SCIENCES ARE CONCLUSIVE: REQUIRING THE BOARD
TO WAIVE THE ALTERNATIVE SITE STUDYs ADVANCE NOTICEs AND
MINIMUM ACVERSE ENVIRONMENTAL IMPACT REQUIREMENTS WHEN A
FACILITY Wil BE CONSTRUCTED IN A COUNTY THAT HAS
EXPERIENCED SEVERE UNEMPLOYMENT PROBLEMS BECAUSE OF A PLANT
CLOSURE; PROVEGENG——FOR-APPLICABTcFFY-BF-SECFEGNS~AFFEETING
MAJOR-PEPELENEST AMENDING SECTIONS T75-20-104y 75-20-202s
15-20-21Le T5-20-216+ T5-20~218y T5-20-220s T5-20-301
76-20-3049 AND T5-20-406y MCA; AND PROVIGING AN IMMEDIATE

EFFECYIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QF MONTANA:

S

w

ic

Ll

12
13
14
15
16
17
18
19
20
21
22
23
24

25

$B 0376702

Section l. Section 75-20-104y MCA, Is amended to read:
®15-20-104. OQefinitions. In . this chapters unless the
context requires otherwisey the following definitions apply:

{1) *™Addition thereto”™ means the installation of . new -
machinery and equipwent which would significantly change the
conditions under which the certificate-was-isswed facilitry
is_vperated.

{2} “application® -~ means an application for a
certificate submitted in accordance with this chapter and
the rules adopted hereundere.

t3) ™Associated facilities* includes bhut is not
limited to transportation links of any kindes aqueducts,
diversion damss transmission sSubstationss sStorage pondse
reservoirsy and any other device or equipment associated
with the production or delivery of the energy form or
product produced by a facilitys except that the term does
not include a facility. -

{4) ™Board™ means the board of natural resources and
conservation provided for in 2-15~3302.

{5} "Board of health™ means the board of health and
environmental sciences provided for in 2-15-2104.

{6) ™Certifjicote® means the certificate of
environmental compatibility and  public need issued by the
board wunder this chapter that is required for the

construction or operation of a facilitys

-2 S8 376
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(7Y “Commence tOo construct™ means:

{a) any clearing of Jands excavations construction, or
other actien that would affect the environment of the site
or reute of 3 facility but does pot mean changes needed fFor
temporary use of sites or routes for nonutility purposes or
uses in seturing geolegical datas including necessary
borings to ascertain foundatjon conditions;

(b) the fracturing of wunderground formations by any
means If such activity is related to the possible Future
devalapment of a gasification facility or a facility
employing geothermal resources but does not include the
gathering of geoclogical data by boring of test holes or
othar under gr ound explorat jony investigations ar
eAperimntation;

{c} the commencement of eminent domain proceedings
under Title T0s chapter 30s for laad or rights-of-way upon
or over which a facility may be constructed;

{d) the relocation or upgrading of an existing
facility dafined by {b) or (c) of subsection (10)s including
upgrading to a design capacity covered by subsection
{10} {b)s except that the term does not include normal
maintenance or repair of an existing facility.

(B} "Department™ means the department ' of natural
resources and conservation provided for in Title 2+ chapter

15¢ part 33.
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{9) “Department of health® means the department of
health and environmental sciences provided for in Title 2y
chapter 15y part 2l.

{10) "Facility” seans:

(2) except for crude oil and natural gas refineries,
and facilities and associated facilities designed for or
capable of producings gatheringy processings transmittings
transportinge or distributing crude oil or natural gase. each
plants wunity or other Ffaciltity and associated facilities
designed for or capable of:

{i) generating 50 megawatts of electricity or more or
any addition thereto {except pollution control facilities
approved by the department of - health and environmental
sciences added to an existing plant) having an estimated
cost in excess of $258+080 $350y688 310 _MILLICN:

{ii) producing 25 million cubic feet or more of gas
derived from coal per day or any addition thereto having an
estimated Cost in excess of 4250v000 $350,888 510 MILLION:

(iii) producing 25,000 barrels of liquid hydrocarbon
products per day or more orf amy addition thereto having an
estimated cost in excess of $258,060 $358y889 310 MILLION;

{iv) enriching uranium sinerals or any addition thereto
having an estimated cost in excess of $2564008 $750yP80 $i0
MILLION; or

(v) utilizingr—refinengy or COnverting 300,000 tons of

. 58 376
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coal per year or more or any addition theretoy EXCEPT THOSE

FACILITIES SUBJECT 1a THE MONTANA SIRLP- AND

UNDERGRDUND-MINE __RECLAMATION ACTy» having an estimated cost

in excess of $2584000 $758+866 $10 MILLION;

(b} each electric transmission line and associated
facilities of a design capacity of more than 69 kilovoltss
except that the term does not include an electric
transmission line and associated facilities of a design
capacity of 230 kilovélts or less and 10 mifes or less in
tength;

{c) each pipeline and associated facilitiess

Hii-~designred-—for-—sr——copshie——of-transporting-watery

uatea-;gggg:-ai;:ggg;:!adiunm~fer-ghg—-trungggrt~—gf--oth€r

materioisy-—~naturei--gasy-—or——crude--ot¥--and--of—--a~devign

copacity-greater—than-28-inches—in-diamnter—end-38-mites-—or

greater—in—tengehi-or

i} designed for - or - capable of transporting gas
{except for natural gas)s waters or liguid hydrocarbon
products from or to & facility located within or without
this state of the size indicated in subsection ([10)}{(a) of
this section;

{d) any use of geothermal resourcesy including the use
of underground space in existence or to be createds for the
creations uses OF conversion of energye designed for or

capable of producing geothermally derived power equivalent
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to 25 wmillion Btu per hour or more or any addition thereto
having an estimated cost in excess of S256+000 $750,000:

{e) any underground in situ gasification of cocala.

{11) "Person" means any individuals groups Firme
partnershipes corporations cooperatives associations
government subdivisiony government agencys local ‘government,
or other organization or entity.

(12) “Transmission substation®™ means any structurey
devices or equipment assesblages commonly located and
designed - for voltage regulations circuit protections or
switching necessary for the construction or operation of a
propaosed transmission lines

{(13) "Utility" means any person engaged 1 any aspect
of the productions storages saley deliveryes or furnishing of
heats electricitys gase hydrocarbon products, or. enargy in
any form for ultimate public used”

Section 2. Section 75-20-202sy MCA+ is amended to read:

*75-20-202. Exemptionss (1} This chapter does -not
apply to any aspect of a facility over which an agency of
the federal government has exclusive jurisdictions bdut
applies to any unpreempted aspect of a faciltity owver  which
an agency of the federal government has partial
Jurisdiction.

{2y A certificate is not required under this chapter

for a facility under diligent onsite physical construction

—6— 58 376
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or in operstion on January 1y 1973,

(3) The board may adopt reasonable rules establishing
exemptions from this chapter for the relocat ions
reconstruct i ons ofuupgradiné of a facility that:

{3a) - would otherwise be cowered by this chapterj -and

{b) thee is unlikely to  have a significant
environmental - impact by reason of lengthy sizes locations
available space ‘or right-of-ways or construction methodss;
or

fe) __urilizes coaly woods biomasss grajny windy or _sun

#s_ 9 fue) source and the technology of which will result in

qreater efficiencys promote emergy conservations and _promote

qreater system reliapjlity than the existing faciljtye."
Section 3. Section TS-ZO*Zlio MCA+ i5 amended to read:

"75-20-211. MApplication -- Ffiling and contents —

- proof of service and notices (1) (a) An applicant shall Fite

with the department and departeent of health & joint
application for @ certificate under this chapter 'and for the
parmits required -bBy-stste-air-snd-weter—gquatity-taws under

the laws administered by the department of health ang _the

board of health in such form as the board requires under
applicable ruless containing the following information:

{i) a description of the location and of the facility
to be built thereon;

tii) a summary of any studies which have been made of

-7- 5B 3716
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the envirdnmental impact of the facility;

fiii}) a statement 'explaining the neéd for the Facility;

{iv) 3 description of reasonaeble alternate locations
for the proposed facilitys a general description of the
comparative merits and detriments of ‘each location
submitteds and a3 statement of the reasons why the primary
praposed location is best suited for the facility;

{v) baseline data for the primary and reascnable
alternate locations;

{vi) at the applicant*s options an environmental study
plan to satisfy the requirements of this chapter; and

{vii) such other information as the applicant considers
relevant or as the board and boargd of health by order _or
rule or the department and department of health by order or
rule may require.

{b) A copy or copies of the studies referred =xo in
subsection (L}€a)liti) above shall be Ffiled with the
departments If orderede and shall be available Ffar public
inspection.

{2) An application may consist of an spplication for
two or more facilities in combination which are physically
and divectly attached to each other and are operationally a
5ingle operating entitye.

{3} An application shall be accompanied by proof  of

service of a copy of the application on the chief executive
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officer of each unit of Tocal governmenty county
commissioners City or county planning boardse and federal
agencies charged with the duty of protecting the environment
or of planmning tand use. in the area in which any portion af
the propaosed Facility may be locateds both as primarily and
as alternatively proposed and on the following state
government agqencies:

(a) environmental quality council;

(b)) department of public service regulation;

{c} department of fishs wildlifes and parks;

(d) department of state ltands;

{e) department of community affairs;

(f} department of highways;

{9} department of revenue.

(4y The «copy of the application shall be accompanied
by a notice specifying the date on or about which tmhe
application is to be filed.

{5) an application shall alse be accompanied by proof
that public notice thereof was given to persons residing in
the area or alterndtive areas in which any portion of the
proposed faciltity may be Jlocateds by pudlication of a
summary of the application in those newspapers that will
substantially inform those persons of the application."

Section 4. Section 75~20-216+ MLCAe is amended to read:

"T5-20-216« Studys evaluations and report on proposed
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facility -- assistance by other agenciesa. {l) After receipt
of an applications the department and deparisent of  health
shatl within 90 days notify the applicant in writing that:

.ta) -the application is in compliance and is acCcepted
as cbmplete; or

{b) " the application is not in compliance and 1ist the

def{iiencies therein; and upon correction of these
deficiencies and resubmission by the applicants the
department and department of health shall within 30 cays
notify the applicant in writing that the application is in
comﬁiiance and is accepted as completed

_(Z) Upon receipt of an application complying with
15-206-211 through T5-20-215 and this sectione the
depértnent shall commence an intensive study and evaluation
of the proposed facility and its effectss considering all
appficable criteria listed in 75-20-30% and 7%-20-503 and
the department of health shall commence a study to enable it
or the board of health to issue 3 decisions Opinions ordery
certificationy Or permit as provided in subsection {(3). The
depértment and department of health shall uses to the extent
they consider applicables valid and useful existing studies
and reports submitted by the applicant or compiled by a
state or federal agencye.

(3} The department of health shall within 1 year

follaming the date of acceptance of an applicationy and  the

=10~ 53 3716
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board of health or department of_ healths if applicables

uith'in an additional & monthsy issue any decisions Opinicas
ordery certifications or permit required by-stete-or-fudens?
Sir——and-—water--guality-taws under the laws administerad by
t_,h_q_—depa:tgnt of health or the board of _health and this

chapter. The department of health and the board of health

shall determine compliance with air--and--water—<gualkirty

E 2. da aly standardse permit requiresentsy and

implementation plans undeyr__their _jurisdiction for the

prin;ary and reasonable alternate locations in their
decision, opinions orders certifications or permite The
deci-sionv opiniony ordere certifications ar permity with or
without conditionss is conclusive on all matters eof-air-—and
water——quatity-—impacta--onder-the-federat-and-stote—air—and
uu;r-queh‘-ty-stetues that the department of health and
board of health administery and any of the criteria

spec:—ified in subsections {2} through (7} _of 75-20-503¢34-and

4} that are a part of the determisstions made under fedwesd -

and--state-—grr--snd--weter——gquatity-——stetutes the __ laws

sgwipistered by the _denertment of health and the board of

heaith. Atthough the decision, opinions orders

certifications or perait - issued under this subsection is
com:_lus-iv'e' the board retains autherity to make the
dete'rmination required under T5-20-301({2}(c}e The decisions

opinions orders certifications or permit of the department
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of health or  the board ¢f health satisfias the reviow
requirements by those agencies and shall be acceptable in
lies of an eavironmental impact statement under the Montana
Environmental Policy Acte A copy of the decisions apinions
orders certifications or permit shall be served upon the
department and the board and shall be utilized as part of
their final site selection processS. Prior to the issuvance of
a prelisinary dJdecision by the department of health and
pursuant to rules adopted by the board of healths the
department of health shall provide an opportunity for public
reviaw and comment. A-deetsion-by—che-department-of-heakth
ar-bheard--of-healtth-is~subjett-to—oppetinte--review-—porasnant
to~ ~the—-—air-—antd-water—quatity-stotutes-adainisteret-by-the
departeent-of-heateh-ond-board-ef—healthe

{4} Nithin 22 months Ffollowing acceptance of an
application Ffor a facility as defined in {(a) and {d) of
75-20-104{10) and for a facility as defined in (b) and (cC}
of 15-20-104(10) which is more than 30 miles in length and
within 1 year for a facility as defined in {b) and (c) of
T5-20-104(10) which is 30 miles or less in lengthsy the
department shall make a report to the hoard which Shall

cantain the department®s studiess evaluationsy

. recommendationsy other pertinent documents resulting From

its sStudy and evaluation: and an ewiranmental impact

statement or analysis prepared pursvant to the Montana

Y= 58 376
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Environmental Policy Acts if anys If the application is for
a combination of two or more facilitiess  the departmsent
shall make its report to the board within the greater of the
tengths of tiwme provided for in this subsection for either
of the facilities.

{5) The departments of highways: community affairs;
fishy wildlifes and parks; state lands; revenue; and public
service regulation shall report to the department
information relating to the impact of the proposed site on
each department®s area of expertise. The report may include
opinions as to the advisability of grantings denyings or
modi fying the certificates The department shall allocate
funds obtained from filing fees to the departments making
reports to reisburse them for the costs of compiling
information and issuing the required reporte™

Section 5. Section T75-20~218e¢ MCAy is amended to read:

“75~-20-21B. Hearing date -~ lacation -- department to
act as staff -- hearings to be held jointly. {1) uUpon
receipt aof the department*s report submitted under
75-20~216s the board shall set a date for a hearing to begin
not more than 120 days after the receipt. Except for those
hearings involving applications submitted for Facilities as
defined in (b} and ({(c)} of 15-20-104(10)s <certificarion
hearings shall be conducted by the board in the county seat

of Lewis and Clark County or the county in which the
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facility or the greater portion thaereof is to be locatede

(2} Except as provided in 75-20-22142)+ the department
shalt act as the staff for the board throughout the
decisionmaking process and the board ®say request the
department to present testimony or cross-examine wjitnesses
as the board considers necessary and appropriateas

{3) At the request of the applicante the dudy
suvchorized-—atate--air-and-water-gquality—ageneies department

of _health and the board of health shall hold any required

permit hearings required under laws administered by those
agencies in conjunction with the board certification
hearings In such a conjunctive hearing the time periods
established for reviewing an application and for isswing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws
administered by the dulby--asthorized--state-afir-and-water

quatirty-agencies department of health and the boarg _of

health."
Section 6. Section 75-20-220y MCA. is amended to read:
"75-20-220+ Hearing examiner - restrictions —-
dutiese (1) If the board appoints a hearing examiner to
conduct any certification proceedings under this chapters
the hearing examiner may not be a member of the boards an
emplioyee of the departments or a mewber or employee of the

department of health or board of health. & hearing examiners

S $B 3Ts
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if any+ shall be appointed by the board within 20 days after
the departmsent®s report has veen filed with the board. If a
hearing is held before the board of health or the department
of healths the board and the board of health or the
departweny of health shall mutually agree on the appointment
of a bedaring examiner ta preside at both hearingsa

{(2) A prehearing conferente shall be held following
notice within 40 days after the department®s report has been
filed with the board.

{3} The preheariang conference shall be organized and
supervised by the hearing examiner.

{%) The prehearing conference shall be directed toward
a determination of the issues presented by the applications
the department®s reports and an jdentification of the
witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearing.

{3) The hearing examiner shall require tha active
parties to submits in writings and serve wupon the other
active partiese all dirvect testimony which they propose and
any studiesy investigationse reportsr or other exhibits that
any active party wishes the beard  to consider. These
written wexhibits and any documents that the board itsel¥
wishes to usie or rety on shall be submitted and served in
like wmannery at Jeast 20 days prior to the date set for the

hearings For good cause showne the hearing examiner may

~15~ 58 378
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allow the intreduction of new evidence at any times

(6) The hearing examiner 5hall altow discovery which
shall be completed before the commencement of the hearinge
upon good cause shown and under such other conditions as the
hearing exvminer shall prescribes

{7) Pablic witnesses and other interested public
parties way appear and present oral -testimony at the hearing
or sSubmit written testimony to the hearing examiner at the
time of their appearanceas These witnesses are subjectk to
Cross—examinatl one

{8) The hearing examinar shall issue a prehearing
order specifying the issues of Fact and of lowe identifying
the witnesses of the active partiess naming the public
witnesses and other interested parties who have submitted
Written testimony in lieu of agppearances outlining the order
in which the hearing shall  proceede setting fFforth those
section 75-20-301 criteria a5 to which no issue of fact or
law has been rajised which are to be conclusively presumed
and are not subject to further proof except for good cCause
showns and any other special rules to expedite the hearing
which the hearing examiner shall adopt with the approval of
the bpoard.

(%) At the conclusion of the hearings the hearing
examiner shall declare the hearing closed and shalle within

60 days of that dates prepare and subsmit to the board and in

-16~ 53 376
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the case of a conjunctive hearings within 90 days to the

board and the board of health or_ departsent of health

proposed findings ofF Facty conclusions of lawe and a
recommended decisiona

(19) The hearing examiner appointed to conduct a
certification proceeding under this chapter shall insure
that the time of the proceedings from the date the
department's rebnrt is filed with the board until the
recommended report and order of the examiner: is filed with
the boarde does not exceed 9 calendar months unless extended
by the board for good cause.

{11) The board or hearing examiner wmay waive all ar o
portion of the procedures set forth in subsections (2}
through (B) of this section to expedite the hearing for a
facility when the department has recommended approval of a
facility and no objections have been filed.¥

Section T+ Section T5-20-301s HCA, is amended to read:

wJ5-20-30l. ODecision of bhoard —- findings necessary
for <certificationa (1!} Within 60 days after submission of
the recommended decisian by the hear ing examiners the board
shall make complete Findingss isSue an opinions and render a
decision upon the records either granting or denying the
application as filed or granting it wupon  such termse
conditionss or modifications of the constructiony operations

or maintenance of the facility as the board considers
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appropriatee

{2) The voard may not grant & . certificate  either as
proposed by the applicant or as modified by the board unless
it shall find and determine:

{a) the basis of the need for the facilityi

(b} the nature of the proboble envivronmental impact;

{c} that the facility represents the minimum adverse
environmental iapacty considering the state of available
technology and the nature and economics of @ the various
alternatives;

{d) each of the criteria listed in 795-20-503;

{e} in the case of an elactrics gase or Jiquid
transmission line or aqueduct:

{i} what parte if anys of the line or agqueduct shall
be located underground;

{ii’) that the facility is consistent with regional
plans for expansion of the appropriate grid of the wutility
systems serving the state and interconnected wotility
systems; and

{iii) that the facility will serve the interests of
vtility system economy and reliability;

{f) that the ltocation of the facility as praoposed
conforms to applicable state and local laws and regulatioms
issued thereunders except that the board may refuse to apply

any local Yaw or regulation if it finds thats as applied to

-18- S8 376
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the proposed facilitys the law or regulation is unreasonably
restrictive in vjew of the existing technologys of Factors
of cost or economicsy or of the needs of consumerss whether
located inside or outside of the directly affected
government subdivisions;

{g) that the facility will serve the public intereste
canveniencesy and necessity:

{h) that the department of health or board of health
have issued 2 decisions opinions ordery cerctifications or
permit as required by 75-20-216({3); and

(i) that the use of pubtic lands for lucation of the
facility was evaluated and public lands were selected
whenever their use is as economically practicable as the use
of private lands and compatible with the environmental
Ccriteria listed in 75~20-503.

{3) In determining that the facility wil} sarve the
public interests conveniences and necessity under subsection
{Z){g) of this sections the board shall consider:

fa} the items listed in subsections (2)(a) and (2 ){b)
of this sectioni

{Bh} the bLenafits to the applicant and the state
resulting from. the proposed facility;

{cy the effects of the economic activity resulting

- from the proposed facility:

(d)y the effects of the praposed facility on the public
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healthy welfares and safety;

{e} any other factors that it considers relevant.

{4} Considerations of needs public needs, or public
convenience and necessity and demonstration thereof by the

app!}Cant shall apply only to wutijility facilitiessi-moweverys

asturai-—gey-or-crode—eiri-fecitities-—gs-defined-inTsabsectjon
fiertert gt 35-20-4Be-—thatsre—interatete-pipelines_are
net—ori vty faeitiviese”

Section 8. Section T5-20-304y MCAs is amended to read:

"75-20-304. 4Waiver of  provisions of certification
proceedingse {1) The board aay waive compliance with any of
the provisjons of 73-20-21¢ through 75-20-222s 75~20-501s
and this part if the applicant makes a clear and convincing
showing to the board at a public hearing that an immediatey
urgent need for @ Facility exists and that the applicant did
not have knowledge that the need for the facility existed
sufficiently in advance to fully comply with the provisions
of 75-20-214 through T75-20-222¢ 75-20~301s and this part.

{2} The board wmay waive compliance with any of the
pravisions of this chapter upon receipt of notice by a
utility or person subject to this chapter that & facility aor
associated facility has been damaged or destroyed as a
result of fire, floode or other natural Jdisaster or as the
result of insurractions wars or other civil disorder and

there exists an immediate need for construction of a new

-20- 58 37¢
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faciliry or associated facility or the relocation of a
previously existing facility or associated facility in order
to promote the public welfares

{3) 1Ine board shall waive compliance with the

regquirements of 75-20-Zil4e_ subsections {Z)y{c)e {F}{b)s omd

(3){c) of I5-20-301,y and 75-20-501 and the reguirements of

subsections [(l1)(ajtiv) and {v) of T5-20-211ly 75-20-216{3}s

and__15-20-303{3}){a){iv])_ relating to consideration of

alternstive _sites _if _the applicant makes a_ _clear _and

convincing showing to the board at a publi¢ hearjng that:

{(a) a proposed facility will be constructed in a

county where a single__employer within _the county has

permanently curtailed or_ceased operations _cawsing a_loss of

250 _or more_ permanent__jobs _at _the _employer®'s operations

within the preceding l0-year period;

{by the county and municipal governing bodies in whose

jurisdiction the facility is proposed to be located support

by resoltution_such a waiveri and

{c]_the proposed facility will be constructed within a

15-mile radius _of the operations that have ceased or been

curtaileds
{4) The waiver provided for in subsection {3) applies

only to permanent job losses by a single emplayere The

waiver provided _for_in subsection {3} does not apply to jobs

of _a temporary or seasonal! naturey including but not limited

-2i- $B 37¢

10

I
12
12
14
15
L6
17
18
19
20
21
22
23
24

25

SB 03Ta6/02

to constructian _jobs or job losses during labor disputes.*

Section 9« Section 75-20-406s MCAs i5 amended to read:
"75-20—~406+ Judicial review of boardy dectsron board

ef healthy and_ _department of health decisionse (i) Any -

active party as defined in 75-20-221 aggrieved by the Ffinal
decision of the board on an application for a certificate
may obtain judicial review of that decision by the filing of
a petition in a state district court of competent
jurisdictions

{2} The judgicial review protedure snall be the same as
that Ffor contested cases under the Montana Administrative
Procedure Acta

£3) when the board of health or department of health

conducts hearings pursuant to T5-20-216(3) and ¥15-20-218 and

the applicant is granted_a permit or certificationy with or

without conditionss pursuant _to the laws administered by the

department _of health_ _and__the_ board of health and _this

chaptery _the_ decision may only be appealed in conjunction

with_ the final decision of the board as praovided in

15-20-406{1) ond (2). If a_permit or certification is denied

the departwent of_ health or the board of healths the

by
applicant may:

{2} _appeal the denial under the _appellate review

procedures provided in__the laws administered by _the

department of health_and_the board of health; or

-22- 58 376
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{b) reserve the right to__appeal _the denjal by _the
department of health or the board of health untjl after_ the
board _has issued a final_decjisione

{4} Nothing in this section may be construgd to
prohibit the board from holding 3 hearing as_herejn provided

on__all matters_that are ngt_the subject of a pending appeal
by the applicant under 73-20-%056{(3}[a)."

NEW-SEEFIENs —Settron—Hov-—Appitcabitityw—-[Sections—+
ond—-F4-~do——not--apply-te—any-pipetine—fae itity-for—which-a

eontroct~for-the-—preparstiosn——eof-——asn--environsentat-—-impaee
afadyat9-~has—beerenterad-into—with-eny-agency-of-the-state
of-Mantans-prior—te—jonasry-tv—1 984w

Section 10. Effective dates This act is effective on

passage and approvales

-23- SB 376



4Tth Legis)ature S8 0376/03 SB 0376703

1 SENATE BILL ND. 376 1 Section 1. Section T75-20-104+ MCA: is amended to read:
2 INTRODUCED BY S« BROWN 2 *75-20-104s Definitionse In this chaptery unless the
3 3 context requires otherwises the following definitions applys
4 A BELL FOR AN ACTY ENTITLED: “AN ACT REVISING AND CLARIFYING “ (1) "addition thereto™ means the installation of new

5 THE MONTANA MAJOR FACILITY SITING ACYT TO INCREASE THE 5 machinery and equipment which would significantly change the
& EXEMPTION LIMIT FOR AN ADDIYION YO A FACILITY;: REVISING THE & conditions. under which the eertificate—was—issved facjlity
T DEFINITION OF A FACILITY; INCEUBING—-MAIOR——PIPELINCS——hS——h 7 is_operated.

8 FACELETY EXEMPTING  FACILITIES SUBJECT TO THE MONTANA STRIP 8 t2) "application® means an application for a
3 AND UNDERGROUND MINE_RECLAMATION ACTE; EXPANDING EXEMPTION ? certificate submitted in accordance with this chapter and
10 CRITERIA FOR THE RELOCATIONs RECONSTRUCTIONs OR UPGRAGING OF 1o the rules adopted hereunder.

11 A FACTILITY; CLARIFYING APPELLATE  REVIEW PROCEDURES; 11 {3} "associated facilities® inctudes bout is not
12 CLARSFYING wHICH DECISIONS OF THE BOARD OF HEALTH AND 12 limited to transportation links of any kinds agueducts.
13 ENVIRONMENTAL  SCEENCES  AND  DEPARTHMENT OF HEALTH AND 13 diversion damss transmission substationss Storage pondsy
14 ENVIRONMENTAL SCEENCES ARE CONCLUSIVE: REQUIRING THE BDARD 14 reservoirsy and any other device or equipment associated
15 10 WAIVE THE ALTERNATIVE SITE STUDYs ADVANCE NOTICEs AND 15 with the production or delivery of the energy form or
16 MININUM ADVERSE ENVIRUNMENTAL IMPACT REQUIREMENTS WHEN A 16 product produced by a facilityy except that the term does
17 EACILITY  WiLi  BE  CONSTAUCTED IN A COUNTY THAT HAS 17 not include a facility.

18 CXPERIENCED SEVERE UNEMPLDYMEMNT PRODBLEMS BECAUSE OF A PLANT 18 {%#) "Board™ means the board of natural rescurces and
19 CLUOSURE;: PROVIBENE--FBR-APPLEIEABILEFF-OF-SECFIENS—AFFEETFEINS 19 conservation provided for in 2-15-3302.

20 MAJBR—FEPELENESS AMENDING SECTIONS T75-20-104y 75-20~202s 20 t5) "Board of health™ means the board of health and
21 75-20-211+ T5=-20=216y T5-20~218e T75~20-22Gy 35—-208-3081y 21 environmental sciences provided for in 2-15-Z104%.

22 75-20-~304s AND T5-20-40&y MCA; AND PROVIODING AN IMMEDIATE 22 {6} "Certificate™ means the certificate of
23 EFFECTIVE DATE.™ 23 environmental compatibility and public need issued by the
24 24 board wunder this chapter that is required for the
29 BE IT ENACTED BY THE LEGISLATURE GOF THE STATE OF MONTANA: 25 construction or oparation of a facilitye

-2~- 58 378
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{T7T) "Commence to construct™ means:

(a) any clearing of lands excavationy constructions o
other action that would affect the environment of the site
or route of a facility but does not mean changes needed for
temporary wuse of sites or routes for nonutility purposes or
uses in secwring geclogical! datar including necessary
borings to ascertain fFoundation conditions;

{b) the fracturing of underground formations by any
means if such activity is related to the possible future
develapment of a gasification facility or a facility
employing geotherwal resources but does not include the
gathering of gealogical data by boring of test holes or
other undergr ound explorations investigationsy ar
experimentation;

{c) the commencemant of eminent domain proceedings
under Title 70y chapter 30+ for lang or rights-of-way upon
or over which a facility may be constructed;

(d) the relocation or upgrading of an existing
fFacility defined by (b) or {(c) of subsection {10}s including
upgrading to & design capacity covered by subsection
{10)(b) ¥ » except “that the ‘term does not include normal
maintenance or repair of an existing facility.

{8) ™Department™ means the department of natural

resources and conservation provided For in Title 2¢ chapter

15¢ part 33.
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(9) "Department of health™ means the department of
health and environmental sciences provided for in Title 2«
chapter 15y part 2la

(10) “Facility™ means:

{a} except for crude o0il and natural gas refineriess
and facilities and associated facilities designed for or
capable of producings gatherings processings transmittings
transpourtings or distributing crude 0il or natural gass. AND

THOUSE FACELITIES SUBJSECT T4 THE MONTANA 5TRiP AND

UNDERGROUND MINE RECLAMATION ACTy each plants unite or other

—_—

facility and associated facilities designed for or capable
of:

{i)}) generating 50 megawatts of electricity or more ar
any addition thereto (except pollution control facilities
approved by the department of health and environmental
sciences added to an existing piant) having an estimated

cost in excess of $258y009 37569000 3510 MILLION;

1 B2,

{ii) producing 25 million cubic feet or more of gas
derived from coal per day or any addition thereto having an
estimated Ccost in excess of $256+v600 $3589y008 $10 MILLION;

{iii) producing 254000 Dbarrels of liquid hydrocarbon
products per day or more or any addition thereto having an

estimated cost in excess of 42509698 $350y0600 310 MILLION;

{iv}) enriching uranium wminerals or any addition thereto

having an estimated cost in excess of $258y088 $3500680 310

-y 53 376
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MILLIDN; or
(v} utilizinge-refiningy or converting 500,000 tons of

coal per year or more Or any addition theretoy-ENEEPY-FHESE

FAEELEFIES——-SHBIEET ~——FB-- -~ FHE r—- —MONTANA-———SFRIP~-———AND

UNBERGRAUND-MINE-—RECLAMATEON-——AETy having an estimated cost

in excess of $250+000 $756y860 $10 MILLION;

{b) each electric transmission line and associated
facilities of a design.capacity of more than 69 kilovolts,
except that the term does not inctude an electric
transmission Jline and associated facilities of a design
capacity of 230 kilovolts or Yess and 10 miles or lYess in
length;

{c) each pipeline and associated facilitiess

fri-—deyiqned-—for-—or-—capabie-—of-transporeing-watery

neter -—t3Ied- —as-—the--medivun——Ffor——the--transpart—of--other

matertotsy-—noturat——gasy—or--¢rode-—oit-—and--af--a-desiqn
copocity-greater—than-£8—inehes— in-dismeter-and—368-wites--or
greater—in-tengthi-or

it} designed for or capable of transporting gas

{except for natural gas)es watery or liquid hydrocarbon
products from or to a facility located within or without
this stote of the size indicated in subsection {10}{(a) of
this section;

{d) oany use of geathermal rsesourcesy including the use

of underground space in existence or to be createds for the

-5 s8 376
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creationy uses or conversion of energys designed for or
capable of producing geothermally derived power equivalent
to 25 million 3tu per hour or more or any addition thereto

having an estimated cost in excess of $250v660 $750,000;

{e) any underground in situ gasification of coal.

{11) "Person* means any individealy groupe Firme
partnershipe corporationy cooperatives associations
government subdivisions government agencyy local governments
or other organization or entity.

{12) "Transwission substation” means any structures
devices or equipment assemblages commonly Jocated and
designed for wvoltage regulations circuit protections or
switching necessary for the construction or operation of a
proposed transmission line.

(13) "Utility™ wmeans any person engaged in any aspect
of the productions storagee sales deliverys or furnishing of
heatr electricitye gasy hydrocarbon productsSe or energy in
any form for ultimate public use."

Section 2. Section 75-20-2024+ MLCA+ is amended to read:

*15-20-202+ Exemptionsa. {1} This chapter does not
apply to any aspect of a facitity over which an agency of
the federal government has exclusive jurisdictions Out
applies to any unpreempted aspect of a facility over which
an agency of the federal government has partial

jurisdiction.
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{2) A certificate is not required under this chapter
for a facitity under diligent ensite physical construction
or in operation on January l» 1973,

(3) The board may adopt reasonable rules establishing
exempt ions From this chapter for the relocationy
reconstructions or upgrading of a facility thac:

{a} would otherwise be covered by this chapter; and

Ib) thee is unlikely to have a significant
environmental iwpact by reason of lengths siée- locationy
available space or right~of-ways or construction methodsw;
or

[ utiliZzes _coaly wood iomassy Qrainy winds or sun
i res X WOOGy

as a fuel source_and the technology of which will result _in

greater efficiencys promote enerqgy conservationy and promote

greater system reliabjlity than_the existing facility.”

Section 3. Section 75-20~21l, MCAs is amended to read:
"T75-20-21k. Application —— filing and contents -~
proaf of service and motices (1) {a) An applicant shall file
with the department and department of health a joint
application for a certificate under this chapter and for the
peraits requirad o by-atate—air—end-woater—quatrty—daws under

the: taws administered by the departwent of _health and_ _the

board of health in such form as the board reguires under

applicable rulesy containing the following information:

(i} a description of the location and of the Ffacility
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to be built thereon;

(i) a summary of any studies which have been made of
the envisronmental impact of the facility;

{iii) a statement explaining the need for the facility;:

{iv) a description of reasonable alternate Jocations
far the proposed facilitye a general description of the
comparative merits and detriments of each Jocation
submittedo‘ and & statement of the reasons why the primary
proposed location is best suited for the Facility;

(v} bhaseline data for the primary and reasoﬁable
alternate locations;

{vi) at the applicant®s optione an environmental study
plan to satisfy the requirements of this chapter; and

{vii) such other information as the applicant considers
relevant or as the board and board of health by order_ _or
rule or the department and department of health by order or
rule may requiree

(b) A copy or copies of the studies vreferred to in
subsection {1){a){ii) above shall be Ffiled with the
departmenty if ordereds and shall be availeble for puhblic
inspectione

{2} An application may consist of an application for
two or more facilities in combination which are physically
and directly attached to each other and are operationally a

single operating entitye

-8~ 38 37s
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{3) An application shall be accompanied by proof of
service of 2 copy of the applicatian on the chief executiwve
officer of each unit of lccal gavernmentsy county
commissioners city or county planning boardss and federal
agencies charged with the duty of protecting the environment
or of planning Yand use in the area in which any portion of
the proposed facility may be locateds both as primarily and
as alternatively proposed and on the following state
Jovernsent agencies:

fa) environmental quality council;

(b) department of public service regulation;

{c) éepartment of fishe wildlifes and parksi

{d) department of state lands;

(e} department of community affairs;

(f) department of highways;

(9) department of revenuea

(%) The <copy of the application shall be accowpanied
by a notice specifying the date on or about which the
application is to be Filed.

{5) An application shall also be accompanied by proof
that public notice thereof was given to persons residing in
the area or alternative areas in which any portion of the
proposed facility wmay be locateds by publication of a
summary of the application in those newspapers that will

supstantially infarm those persons of the applicaticonas®

-9~ S8 378
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Section s. Section T5-20-21&6» NCAs is amended to read:

"T5~20-216s Studys evaluatjons and report on proposed
facility == assistance by other agencies. (1) After receipt
of an applicatione the department and department of health
shall within 90 days notify the applicant in writing thats

(a) the application is in compiiance and is accepted
as coaplete; or

{b) the application is not in compliance and list the
deficiencies thereini and upon correction of these
deficiencies and reshbnission by the applicants the
department and department of health shall within 30 days
notify the applicant in writing that the application is in
compliance and 1s accepted as complete.

(2) Upon receipt of an application complying with
75-20-211 thr ough T5-20-2154 and this sections the
department shall commence an intensive study and evaluation
of the proposed facility and its effectsy considering atl
applicable criteria Visted in 75-20-301 and 75-20-503 and
the departwent of health shall commence 3 Study to enable it
or the board of heaith to issue a decisions opiniony orders
certifications or permit as provided in subsection (3). The
department and department of health shall user to the extent
they consider applicables valid and useful existing studies
ang reports submitted by the applicant or compiled by a

state or federal agencys

~10- 5B 376
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{3) The department of health shall within 1 year
foellawing the date of acceptance of an applicationy and the

baard of health or _department of healths if applicables

within an additional & moathsy iSsue any dexisione opinions
arders certifications of perait required by-state-or—federal

it -—ond--woter——quettty-tawy under the laws_administered by

the department of health or the board eof health and this

chapters The department of health and the board of health
shall determine compliance with etr-—and-——water——quatity
stonderds alt

standardsy permit reguirementss and

implementation plans wunder their jurjsdiction for the

primary and reasonable alternate locations in their
dacisions opinions orders certifications or permite. The
decisions opinions orders certifications or permite with or
without conditionsy is conclusive on all matters of-air--ond
nater--quality-—iapecti-—under—the-federal-pnd-state-air—ond
water-qualtity-statores that the department of health and
board of health administery ond any of the criteria
specified in subsections _{2) through_ (7} of 75-20~-50343%-end
t%) that are a part of the determinations made under fedarsl
ang-—septe——air- -pat-—water—~guatity~——statotes the laws

adlinisterég By s the departsent of healeh and_the bogrd of

health. Al though the decisiony opiniony ardersy

certificationes or permit issued wunder this subsection is

conclusiver the board retains authority ¢to make the

=11~ 5B 37s
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determination required under 75-20~301({2)}(c)« The decisione
opinions ordery certifications or permit of the department
of health or the board of health satisfies the review
requirements by those agencies and shall be acceptable in
lieu of an environmental impact statement under the Montana
Environmental Policy Act. A copy of the decisions opinions
ordery certifications or permit shall be served upon the
departeent and the board and shall be uwtilized as part of
their final site selection process. Prior to the issuance of
a preliminary decision by the department of health and
pursuant te rules adopted by the board of healths the
departmwent of health shall provide an opportunity for public
review and comments A-deciston-by-the-deparssent-of-heatth
or-board-of-heatth-t3-subjett-teo-oppeltate--review-~pursunnt
2o-—the-—dir-—and-water-quaiitty-statutes-odwinistered-by-the
department-of-heatth-and—-board—of—healths

(4 within 22 aonths following acceptance of an
application for a facility as defined in (a) and {d) of
T5-20-104(10) and For a facility as defined in (b) and (¢}
of T5-20-104(10) which is more than 20 miles in length and
within 1 year for a facility as defined in (b) and (c) of
T5~20-104(10) which is 30 wmiles or less in lenythy the
departsent shall make 3 report to the board which shal}
studiess evaluationse

contain the department®s

recomrmendationss other pertinemt documents resulting from

-12- 58 376
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its study and evaluations and an environmsental impact
statement or analysis prepared pursuant to the Montana
Envaronmental Policy Acte if anye If the application is for
3 combination of twa or more facilitiess the department
shall make its report to the board within the greater of the
lengths of time provided for in this subsection for either
of the facilitioes.

(5) The aepartments of highways; community affairs;
Fishey wildlifey and parks; state lands} revenue; and public
servjce regulation shall vaport to the department
information relating to the impact of the proposed site on
each department®s area of expertise. The report may include
opinions as to the advisability of grantimnge denyings or
modifying the certificates The department shall allocate
funds obtained from filing fees to the departments making
reports to reimburse them for the costs of c<ompiling
information and issuing the required report.™

Section S. Section 75-20-218s MCAs is amended to read:

*73-20-218. Hearing dgate — location -— department to
act as staff -~ hearings to be held jointly. (L) Upon
receipt of the department®s repart submitted wunder
75-20-216+ the board shall set a date for a hearing to begin
not more than 120 days after the receipt. Except for those
hearings invelving applications submitted for facilities as

defined in (b} and (c} of 7T520-104{lG})» certification

~13~ S8 3718
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hearings shall be conducted by the board in the county seat
of tewis and C(Clark County ar the county in which the
facility or the greater portion thereof is to be located.

(2) Except as provided in 75-20-221(2)}s the department
shall act as the staff for the board throughout the
decisionmaking process and the board may request the
department to present testimony Or cross-examine witnesses
as the board considers necessary and appropriatea

{3) At the request of the applicant, the dudy
aurthorized--state-—gtr-and-water—quatity-agencies depariment

of health and the board_of heaith shall hold any required

permit hearings required under laws adeministered by those
agencies in conjunction with the board certification
hearings In such a conjunctive hearing the time periods
established for reviewing an application and for issuing a
decision on certification of a proposed Facility under this
chapter supersede the time periads specified in other laws
adeinistered by the é&uly--sothorized--state-orr-ond-water

quatity-agencies department of _health _and__the _board _of

health.®
Section 6. Section 75-20-220s MCAy is amended to read:
"75-20-220« Hearing examiner - restrictions ——

duties. (1) If the board appoints a bhearing examiner to

conduct any certification procecdings under this chapters

the hearing examiner may not be a mewmber of tha Dboards an

~14~— 56 376
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employee of the department: or @ member or employee of the
department of health or board of healths A hearing examiner,
if anyes shall be appointed by the board within 20 days after
the department®s report has been filed with the boarde. [F a
hearing is held before the hoard of health oy the department

of healths the board and the board of health or_ the

department of health shall amutually agree on the appointment
of a hearing examiner to preside at both hearings.

{2} A prehearing conference shall be held following
notice within 60 days after the department®s report has been
filed with the boarde.

{3) The prehearing conference shall be organized and
supervised by the hearing examinere

{4} The prehearing conference shall be directed toward
2 determination of the issuves presented by the applications
the department®s reports and an identification of the
witnesses and documentary exhibits to be presented by the
active parties who intend to participate in the hearings

{5) The hearing examiner shall require the active
parties to submity in writings and serve wupon the other
active ; partiass all direct testimony which they propose and
any: studiess itnwvestigationss sreportss or other exhibits that
any active party wishes the board to consideras These
written exhibits and any documents that the board itself

Wwishes to use or rely on shall he submitted and served in

-15=- SB 378
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Vike manners at Jecast 20 days prior to the date set for the
hearing. For 90ood cause showns the hearing examiner may
altow the introduction of new evidence at any times

(6) The hearing examiner shall allow discovery which
shall be completed before the commencement of the hearingy
upon good cause shown and under suech other conditions as the
hearing examiner shall prescribe.

{7) Public Witnesses and other interested public
parties may appear and present oral testimony at the hearing
or submit written testimony to the hearing examiner at the
time of their appearance. These witnesses are subject to
cross—examination.

(8) The hearing examiner shall issue a prehearing
order specifying the issues of fact and of lawy identifying
the witnesses of the active partiesy naming the public
witnesses and other interested parties who have submitted
written testimony in lieu of appearances outlining the order
10 which the hearing shall} proceeds: settiag Ffortn those
section 75-20-301 criteria as to which no issue of face or
law has been raised which are ta be conclusively presumed
and are not subject to further proof except for good cause
showny and any other special rules to expedite the hearing
which the hearing examiner shall adopt with the approval of
the boards

{9} At the conclusion of the hedrings the hearing

-16- 58 376
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examiner shall declare the hearing closed and shall, within
60 days of that dates prepare and submit to the board and in
the case of a3 conjunctive hearings within 90 days to the

board and the board of health or department of health

proposed findinys of facts conclusions of lawe and 3
recommended decision.

(IC} The hearing examiner appointed to conduct a
certification proceeding under this <chapter shall insure
that the time of the proceedings Ffrom the date the
department?®s report is filed with the board wuntil the
recommended report and order of the examiner is filed with
the boards does not exceed 9 calendar months unless extended
by the board for good causes

{11) The board or hearing examiner may waive alt or a
portion of the procedures set forth in subsections (2)
through {8) of this section to expedite the hearing for a
facility when the dlepartment has recoamended approval of a
facility and no objections have been filted.”

Sectton-Fv-—Section-¥5-26-38kv-NEAv-ta-amended-to-read:

45— 26~ 38t w~—Bee taian-of-board-—---findinga-—necassory
for——certifteations—-{i)-Hithin-60-days-after- yubmission-of
the—resommanded-dee frron—by-the-heacing-exaninsry—the—~board
shaii-make-compliete~findingsv-issuve-an-opinionv-and-render-n
decryion——opon--the-—recordy-—erther-gqrenting-or-denying-the

application--as~—fried-——or-—granting-—it--dpen - sueh--termsy
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cand i tronty—or-modi ficattons-of-the-constructionsy-operationy
or--maintenance——af——the-—faeid ity —as--the-——bosrd-conaiders
approprrates
t23--the-bosrd-moy-not-grant-o—-certificare-—~ejeher——as
proposed-by-the -appltcant—or-as-medrficd-by-the-board-unieas
it—sheii-find-and~¢eéerninef
toy——the-basis-of-the—need—for-che-foctiirtyt
8- —the—natare——of-the—probobie—enviromental-iapoeces
fer—thae-the-Ffaeiiity-represents—the-—mintmom-—adverse
environmental—impacty-—constdering-—tie-—stote-of-avaitabie
technotogy-ond-the-—nature——and-~econoaics——of——the—-vartony
sltermativest
tdi-~each-of-the-criteria-listed-in-F5-20-5634
tey-—rn--the--cose——of--an—-etectricvy--gasv——or-~-}iquid
transmtaston—tine-or-oquoeducts
tiy--what-partvy—tf-anyv-of-the-frne-or--saquedoct—-sheat}
te—tetoted-undergroondt
tity-that--che--faciirty—tr—comiistent—with-regionat
pFans-fer-expanaion-of-the—appropriote-grid-of-—the-~atitity
systemy--——serving--~-ethe—-state——ami--interconnected-—utitity
systemst—and
fttry-that-the-facitrty—wild-—serve——ehe—interestas——of
Httdrty-systemecanony-and-retrabirtrtyt
tf1--that-—-the--tecarion—eof-——the--faeitity—as-proposed

econforma—to-appticable-state-md-tocet-teawa-and--regutations

~18- s8 376
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T9sued-thereondervy-except—thot-the-bosrd-may-refuse—teo—spply
any--totat-taw-or-reguintron—if-it—finds-thatv-as-applicd-te
the-propoted-factittyr—the-daw—or—regutation—ia-unreasonebly
FEALT et ive— T~ view-of- the-existing-technotegyy—-of——Foctors
of-~cost-or-econemicsy—or-of-the-needs-of-consumersy—-whether
tocated-~instde-——or--eutrirde~——of---the--~direactty---affeceed
gqovernment- sutdivisionsy

tgy-—that--the-faettity-wit—serve-the-publ ic-inceresey
convenientey-and-necessityt

th)-~theat-the-depeartment-of —heastth-or-board--of-—hesleh
have-—issued--a--deetsionv-opiniony—ordery—certificativar—or
permit-as-requrred-by—-¥5-28-216¢314-and

$+i#y-——that-the—ugse-of-pubtie-tands-for-teoeastion--of-—the
facitity-—was—evalvated—-—and--public--iands-—were—-selecered
whenever-their-use-is—as-economically-preacticapie-as-the—use
of-prrvete-—-tanda-~and--compatible-—with--the—environmental
erjeeera—trsted-tn—95-20-503w

t3r——in——determining——that--the-facitity-—witi-serve—the
publie-interesty-conveniencey—and-necessity—under-ashsection
t2rtgyr—af-this-sectirony-the-board-shall-considers

o —the—ttens—tisted—ia-subscctiona-{23Ent—and-—{23£b}
of-this—sectiont

tbi-~the—benefita——to——the—appiicont—ond-—the--atate
reantting—From-the-proposed-facitityd

tey—tine—effecty—of-—the-—-peonomic——aetivity—resolting
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from-the-propesed-focititys
td¥——the-effects-of-the-propesed-facility-on-the-publie
Heatthy-wetfarev-and-aanfetyt
tey~-any-other-factsrea—that-rt-considers-relevones
t4)—--Eonsiderations-——of-—-needy--pubtie--needv-or-pubtic
esaventente-ond-necessity-and-desonstration—thereof--by—-the
applicant-shali-apply-oniy—to—vtrtity-faeititiesvi-howeveryy

notural -qas-or-grdde—ott-faeititica-as-defined-gnsubsection

tehfcytiy--of--75-28-184—that-are-interastate-pipetines-are

not-utitity—focititycar®

Section T. Section T5-20-30%s MCAry is amended to read:

"75-20-304. wWaiver of provisions of caertification
proceadings. (1) The board may waive compliance witn any of
tha provisions of 753-20-216 through 75-20-222. T5-20-501y
and this part if the applicant makes a3 clear and convincing
showing to the board at a public hearing that an immediates
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the Ffacility existed
sufficiently in advance to fully comply with the provisions
of 75-20-216 through T5-20-222s9 75-20-50l+ and this parts

{2) The board may waive compliance with any of the
provisions of this chapter wupon receipt ofF notice by a
utility or person subject to this chapter that a facility or
associated facility has been damaged or destroyed as a

result of fires floods or other natural disaster or as the

~-20- SB 3Té6



10
i
12
13
14
]
16
17
18
19
20
2t
22
23
24

25

$B 0376403

result of insurrectiony wary or other civil disorder and
there exists an immediate need for construction of a new
facility or associated facility ovr the relocation of a
previousty existing facility or associated facility in order

to promote the public welfare.

(3) The board shall waive compliance with the -

raguirements of F5-20-214y subsectjons {2)ic)e (3){b}+ and

{3}(c) of 75-20-301y and 75-20-501§{%) and_the _reqguirements

of subsections {1lia)(iv) and {v) of 75-20-211+

75-20-216(3)+ and T15-20=303(3)Y¢2a){iv) relating to

consideration__of alternative sites if the applicant makes a

clear and convincing showing to  the board at_ _a_ _public
hearing that:

{a) a _proposed__facility will be constructed _in_a

county where a_ single_ employer within the county _has

permanently curtailed or ceased operations causing a 1055 of

250__or more_permagnent jobs WITHIN 2 _YEARS at the employer®s

gperations within the preceding 10-year period;

[D) _the county and munjcipal governing bodies_jn whose

jurisdiction the facility i5 proposed to be located support

by resolution such a waiver; end

{c} the proposed fFacility will be constructed within a

L5-mile radius_of the cperatigns that_have gggsed ar _been

curtajleds; AND

[0) THE _PROPOSED__FACILITY WILL HAVE A BENEFICIAL
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EFFECT_ON_THE ECONOMY OF THE COUNTY IN WHICH THE_FACILITY IS

PROPOSED TG BE LOCATED.

[4} _The wajver pravided for in_subsection {3) opplies
only to permanent job _losses_ by a_ single employer._ _The

waiver provided for in _subsectjon (3) does not apply ta_jobs

of _a_temporary or segsonal _naturey including but not limjted

to constructjon_ jobs or_ job_losses during labor disputess
153~ FHE- WA T HER— PROVIBES-FAR—IN-SUBSEEFTEION- 13y - DBES ~-NST

APPEY——F O~ EONSTBERATION—BF —ALTERNATEVE S—OR—~ NN MUM-ABYERSE

ENVERONMENTAE - EHPACF—FOR-A—FAE FEFFY-—BEF ENEB-—EN=~{Bv-=1E}y

18y - —BR —tE}-BR-F5-28- 1041183 -BRFBR-AR—ASSOCIAFEB-FAEELIFY

BEFINED-FN-T75-28-104f3)n

£5) TYHE WAIVER OF SUBSECTION {2)({C) OF 75-20~3G1 SHALL

APPLY ONLY YO CONSIDERAYION OF ALTERNATIVE SITES _FOR A

FACILITY DEFINED IN 75-20-104{10}{A).

(6} TVHE APPLICANT SHALYL PAY ALL EXPENSES REQUIRED TO

e e e

PROCESS AND CONDUCT A HEARING ON__A__wAIVER__REQUEST _UNDER

SUBSECTION [3)s HOWEVERy ANY PAYMENTS MADE UNDER RIS

SUBSECTION SHALL BE CREDITED TOWARD THE__FEE _PAID UNDER

75-20-215 TO THE _EXTENT THE _DATA DR £VICENCUE PRESENTED AT

THE HEARING OR THE DECISION OF _THE _BOARD UNDER__SUBSECTION

43) _CAN BE_ USED__IN MAKING A CERTIFICATION DECISION UNDER

THIS CHAPTER,
{7} THE BOARD _MAY GRANT_ONLY ONE__ WAIVER __ UNDER

SUBSECTIONS _{3) AND_[4) FOR_EACH PERMANENT L0SS OF JOBS AS

-22- 58 376
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DEFINED IN SUBSECTION [3)(A)}."

Section 8« Section 75-20-406y MCAs is amended to read:

*7T5-20~-406e Judicial review of boards deetsion board

of healthy _and department_ of_ health decisionss (1) Any
active party as defined in 75-20-221 aggrieved by the final
decision of the board an an application for a certificate
may obtain judicial review of that decision by the filing of
a petition in a state district court aof cospetent
Jurisdictions

(2) The judicial review procedure shall he the same as
that for contested cases under the Montana Administrative
Procedure Acts

13)_ when_the board of health or department of health
conducts hearings pursuant tg 75-20-2146¢3) and 75-20-216_and

the _applicant is_granted a permit or certifications with or

without conditionsy pursuant to the laws_ administered by the

department of health and_ the board_of health and _this

chaptery the decisjon _may only be appgaled in conjuncrion

with__the final _decjsion of the board _as _provided _in

75-20-40611) and (21, If a parmit or certificatjon _is_denied
by the departmest of bhealth _or_the board of healths the

applicant may:

{3)] appeal the denial under the appellate review

procedures provided in__the laws administered by _the
department of health and_the board of healthi or

-23~ SB 376
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ib) reserve the right to appeal the denial by _the

departwent of health or _the board of _health until after the

board has issued a final decisions

{%} _Nothing _jn__this _Section_ _mMay be construed _to

prohibit the board from holding a hegring as_herein provided

on__all matters_that_are not the subject of a pending appeal

by the aspplicant under T75-20-406{3)[a}."

NEN-SEEFEONv—-Section-t8e——Applicabitityr——fSections——1
onvd-—F3J-—do--not--appty-to-any-pipeitne-focttity—For-which-n
eantract-for—the——preparation—of-—an--enviranmentad-—impoct
analysts—has-been—entered-into-with-eny-sgency-of-the-atace
of - Mentana—-prier-to-Janvery-lv-19fis

Section 9. Effective date. This act is effective on
passage and approvale

~End-

~24~ Sh ATe
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1 SENATE BILL NO. 375 i Section l. Section 75—20f[06s MCAy is amended to read:
2 .IﬂTRQOUCED BY Sa BROWN 2z "75*20-154. Definitions. In' this chapters unless the
3 ] ' 3 context requires otherwises the following definitions apply:
4 A BILL FOR AN ACT ENTITLED: AN ACT REVISING AND CLARIFYING % {1) . "Addition thereto® means the installation of new
5 THE MONTANA Hadéﬂ FACILITY SITING AMT TO !NtﬁEASE THE 5 " machinery and eﬁuip-ent which would significantly change the
& EXEMPYION LIMIT FOR AN ADDITION TO.A FACILITY; REVISING THE & conditions -under uh}ch the certificats-was—issued facility
T DEFINITION OF A #ACIL:TV; ENELUBENG--MAJOR-—PIPELENES— AS—-A T is _gperated. '
8 FAEFEFFY EXEMPTING FACILITIES SUBJECT IO _THE MONTANA_STRIP 8 {2) "Applicétion' means  an  applicatcion for a
) Aud UNDERGROUND MINE REtLAHAT!DN. ALT: EXPANDING EXEMPTION 9 ‘certificate submitted. in accordance with this chapter and
10 CRITERIA FOR THE RELOCATIONy RECONSTRUCTIONy OR UPGRADING OF 10 tha rules adopted hereunder.
11 A FACTLITY; CLARIFYING APPELLATE REV;EH PROCEDURES; 11 {3) “Associateg facilities® . includes but is not
12 CLARIEYING WHICH DECISIONS - OF THE BOARD OF HEALTH Anb_ 12 limited to transportation tinks of any kind,.aqueducts-
13 ENVIRONMENTAL = SCIENCES AND .UEPARTHEN‘I. OF. HEALTH . AND 13 diversion damsy transmissiom substationse storage pondss
14 ENMVIRONMENTAL SCIENCES ARE CONCLUSIVE; REQUIRING THE Bm_ﬂ.ﬁ 14 reservoirss and any other device or equipment associated
15 }u WAIVE THE ALTE&NAT&V& SITE STUDYs ADVANCE NOTICE+ AND 15 with the production or . delivery of the energy form or
16 MINIMUM ADVERSE ENVIRONMENTAL IMPACT REQUIREMENTS = WHEN A 16 product produced by a faci'itv? except that the term does
17 FACILTITY WILL ~BE  CONSTRUCTED in A COUNTY THAT HAS 17 ‘not inctude a-facility.
18 EXPERTENCED SEVERE UNEMPLOYMENT PROBLEMS BECAUSE OF A  PLANT 18 (%) “Board" means the board of natural rescurces and
19 CLOSURE; PREYEBENG——-FOR-ABPLIEADBIEFY-OF -SECTEONS~AFFEEFENG 19 conservation provided for in 2-15-3302.
20 MAJBR~PFPECENESY AHE&DING SECTIONS  75-20-104¢ T5-20-202+¢ 20 {5) "3oard of health® means the board of health and
21 75-20-211 T5~20~2L5y 75-20-218s 715-20-220+ F5—-£8-30+y 21 environmental sciences provided for in 2-15-2104e
22 75-20-3D4s AND T5-20-406s MCA; AND PROVIDING AN IMMEDIATE 22 (&} ®Certificate® means the certificate of
23 EFFECTIVE DATE."™ 23 envirenmental compatibility and public need issued by the
24 24 board wunder this chapter that is required for the
25 B8E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 25 construction or operation of a facilitye.

-2= 53 376
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t7)] ™Commence: tO CONSTruct™ means:
(al any clearing of Tands excavations constructions or
other ' action that would affect the environment oF the site

or route of a facility but does riot mean chawges neeged for

temporary use of sites or routes fov" nonuCiTity purposes or

uses ‘in securing geological data, itnctuding - necessary

' borings to ascertain foundation coﬁdition_s;

tb}  the Fracturing of wunderground formations by sy
weens i f such activity ¢s related to. the pnssi;uie futerd
J&vclapdunt of & gasification facility or & facilicy
employing geothermal r_esoqfec‘sl “but  does not  includd  the
gathering of geotugicsl dats by boring of test holes or
other  underground explorations
experimEntation;

{c} the commencement of
under Title 70y chapter 30y for land of rights—of-way upon
or a;::trr nﬁich a Facility may be construcied; .

{d} the relocation -

facitity defined by (b) or (c) of subsection (10}y incinding

upgrading to & design " capacity covared by  subsection

(LO){bYs except ™ that e¢heriters doms not include riormal
wEifivehance or Tepair 'Qf an ‘Existing. Fgﬁlity-' o

(8) “Department® means the department of  natural
.resou'rces anﬁ coﬂ#er'wai:i_on provided fo_f' in Title 2+ chapter

15y part 33.

3 S ' $B 376
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{9) "Department of health® means the department of
health and envircohmental scienceé provided for in Title 2»
chapter 15s part 21.

(10) *Facitity® means:

{a) except for crude 01l and notural gas refineriess

and facilities and associated facilities deéigned for or
capabte of producings gatheringy processings transmittings
transportings  or distributing trede 01t or natural gass AND
DRSE GACTLLIFES SUBSECT_ T TWE _MONTANA STRIP __AND
UNSERGEOUND MINE RECLARATION ACTs each plants units or other

Facibity  and a_szio%cia_ted facilities desigmed for or capable

ofz
{i) generating 50 wegawatts of electricity or more or
any a#ddition. thereto (except potlution control facilities

approved by the department of health and environmentatl

sciences added to an existing plarity having an estimated
cost in excess of $250+v500 $358y000 310 MILLION;

{ii) producing 2% mitlion cubic feet or more of gas
derived  from cooy per day or an‘y. addition théreu‘a haging an
estimated cést in_e.xéu-_s_s of 52597663 $756v000 $10 MILLION:

(iii)-prbugc;ng 254000 barrets of liquid hydrocarbon

products per aayl or wmore or any addition thereto having an

in excess of 4256+800 $756+4900 310 MILL ION:
fiv) -enfiching uranium minerals or any addition thereto

havifg an estimated cOst in excess of $250+008 $¥50y008 310

e SB 3T6
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MILLLIONS or
{v} utilizings-refimingy or converting 500,000 tons of
coal per year ar more or any addition theretoy—EXEEP¥-FHBSE

FAEIEIFEES—~~5UBIEEF o= FH————FHE——~ - HENFANA -~ - SFIRIP~———--AND

HNBERGREBUNB—MENE-~REEEAMATIGN-—-AEFyY having an estimated cost

in excess of 5%258y8088 $£359y680 $10 MILLION;

(b} each electric transmission line and assocciated
facilities of a design capacity of more than &9 kilovoltss
except that the term does not include an electric
transmission line and associated facilities of a design
capacity of 230 kilovolts or less and 10 wiles or less in
length;

{c)] each pipeline and associated facilitiess

tti-—designed--for--er--capable——of-transporting-watery

water——gSed--as——the--madium--far--the--transport--of--sther

materiatay-—nottral--qasy--or--erude-—ati~--and--of--a-desiagn

capacity-qreater—than-28-inches-—in-diameter-and-38-mitea--or

qreater-in-tengthi-or

tx1} designed for wor capable of transporting gas
{except for natural gas)s waters or liquid hydrocarbon
products from or to a facitity located within or without
this state of the size indicated in subsection ({(10){a) of
this section;

{d) any use of geothermal resourcesy including the use

of underground space in existence or to be createds for the

-5- 58 376
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creationy uses or conversion cof energys designed for or
capable of producing geothermally derived power eguivalent
to 25 million Btu per hour or more or any addition thereto
having an estimated cost in excess of $2568+668 $750,000;

{e) any underground in situ gasification of coal.

{11) *Person™ me ans any individualy groups firme
partnerships corporations cooperativey associationy
government subdivisions government agencys local governments
or other organization or entitye.

(l2) "Transmission substatjon™ means any structures
devicey oOrFr equipment assemblages commonly located and
designed for voltage regulations circuit protectiony or
switching necessary for the construction or operation of a
proposed transmission lines

{13) "Utility" means any person engaged in any aspect
of the productions storages saley deliverys or furnishing of
heats electricitys gase hydrocarbon productss or energy 1in
any form for ultimate public use."

Section 2. Section 75-20-202y MCAs is amended to read:

"75~-20-202« Exemptionss (1) This chapter does not
apply to any aspect of a facility over which an agency of
the federal government has exclusive jurisdictions but
applies to any unpreempted aspect of a Faciltity owver which

an agency of the federal government has partial

jurisdictions

-5~ S8 37s
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{2) A certificate is not required under this chapter
for a facility under diltigent onsite pnhysical construction
or in operation on January l. 1973,

{3) The board may adoept reasonable rules establishing
exemptions from this chapter for the relocations
reconsgructiony or upgrading of a facility that:

{3} would otherwise be covered by this chapter; and

(b} ¢thae is unlikely to have a significant
environmental impact by reason of lengths sizes locations
available space or right-eof-ways or construction methodsw;
er

fc)__utilizes coals wopdy bDiomasss Grains winds or _sun

as_a_fuel source _and the technology of which will result in

qreater _efficiencys promote energy conservations_ and promote

qreater_system reliability than_the existing facilitye"™

Section 3. Section T75-20-21ts MCAs is amended to read:
"75-20-211« Application -~ filing and contents -——
proof of service and notices (1) (a) An applicant shall file
with the department and department of nealth a joint
application for a certificate under this chapter and for the
permits requiréd bdy-seate—atr-and-water—quatity—taws under

the laws administered by the department of health and the

board of__health in such form as the beoard requires under

applicable rutess containing the following information:

{31} a description of the location and of the Facility
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to be built thereoni

(ii) @ summary of any studies which have been made of
the environmental impact of the facility;

{1ii) a statement explaining the need for the facilitys

{iv) a description of reasonable alternate locations
for the proposed facilitys a general description of the
camparative merits and detriments of each location
submittedes and a statement of the reasons why the primary
proposed location 1s best suited for the facility;

(v) paseline data for the primary and reasonable
alternate locations:

{vi) at the applicant's cptions an environmental study
plan to satisfy the reguirements of this chapter; and

{vii) such other 1nformation as the applicant considers

=

retevant or a2s the board and board of health by order__o

rule or the department and department of health by order g

"

rule may requires

{b) A copy or copies of the studies referred to in
subsection (L)(aXtisg) above shall be filed with the
departments if ordereds and shall be available for public
inspectione

{Z) An application may consist of an application for
two ar mare facilities in combanation which are physically
and directly attached to each other and are operationally a

single aperating entitye.

~-B— SA 376
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{3) An application shall be accompanied by proof of
service of a copy of the application on the chief executive
officer of each unit of Tocal governments county
commissionere: c€ity or county planning hoardss and federal
agencies charged with the duty of protecting the environment
or of planning land use in the area in which any portion of
the proposed facility may be locateds both as primarily and
as alternatively proposed end on the following state
government agencies:

{a} environmental quality council;

{b) department of public service regulation;

{c) department of fishy wildlife, and parks;

(g} department of state lands:

(e) department of community affairs;

(f) department of highways;

{(g) department of revenue.

(4) The copy of the application shall be accompanied
by a notice specifying the date on or about which the
application 15 to be fileds

(3) An application shall also be accompanied by proof

that public notice thereof was given to persons residing in

the area or alternative areas in which any portion of the

proposed facility may be locateds by publication of a
summary of the application in those newspapers that will

substantially inform those persons of the application.®
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Section 4+ Section T5-20-216s MCAy is amended to read:

"75-20-216+ Studyy evaluations and report on proposed
factlity -- assistance by other agenciese (1) After receipt
of an applications the department and department of health
shall within 90 days notify the applicant in writing that:

{a) the application is in compliance and i5 accepted
as complete; or

(b} the application is not in compliance and list the
deficiencies thereini and upon correction of these
deficiencies and resubmission by the applicants the
department and department of health shall within 30 days
notify the applicant in writing that the application is in
compliance and is accepted as complete.

{2) Upon receipt of an application complying with
75=-20-211 through T5-20-215 and this sections the
department shall commence an intensive study and evaluation
of the proposed facility and its effectsy considering all
applicable criteria listed in 75-20-301 and 75-20-503 and
the department of health shall commence a study to enabie it
or the board of health to issue a decisions Opinions ardery
certifications or permit as provided in subsection {3)e The
department and department of health shall user to the extent
they consider applicables valid and useful existing studies
and reports submitted by the applicant or compiled by a

state or federal agency.

-10- 58 3716
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{3) The department of health shall within 1 year
following the date of acceptance of an applicationy and the

toard of health or _department of healthy if applicables

within an additional 6 monthss i1ssue any decCisions Opinions
ordery certifications or permit required Py-state-or-federal

atr -and--water--gquatity-taws under the laws _administered by

the department of health_or the bocard of health and this

chapter. The department of health and the board of health

shall determine compliance with air--and--water——quakity

stendards all standardss permit requirementss and
implementation plans under their _jurisdiction for the
primary and reasonable alternate locations in their
decisiony opinions ofdery certifications or permite The

decisions opinions ordery certifications or permite with or
without conditionss 15 conclusive on all matters of-atr--and
water——gqustity--rmpacta--under-the-federal-and-state—atr-and
water-quottty-statotes that the department of health and
board of health administeres and any of the criteria

specified 1n subsections |2} through (T7) of 75-20-503t3%-and

t+4% that are a part of the determinations made under Federat

and--state-~gir--and--nater——gqoatity-~—statotes the___laws

decisiony opiniony orders
certifications or permit 1issued wunder this subsection is

conclusives the board retains authority to make the

-11- 5B 376
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determination required under 75-20-301(2)(c}e The decisions
opinions ordery certifications or permit of the department
of health or the board of health satisfies the review
requirements by those agencies and shall be acceptable in
lieu of an environmental 1mpact statement under the Montana
Environmental Policy Act. A copy of the decisions opiniony
ordery certifications or permit shall be served upon the
department and the board and shall be utilized as part of
their final site selection processs Prior to the issuance of
a preliminary decision by the department of health and
pursuant to rules adopted by the hoard of healths the
department of health shall provide an opportunity for public
review and comment., A-dectsion-by-the-dezsartment-of-heatth
ar-board-of-heateh-ts-tubjeet-to—appettate-—-revien--porsaant
to-—the-—atr--and-water—quat tty-—Statotes-adminratered-by—the
department-of-heatth-and-hoard-cf-heatths

(%) Within 27 months following acceptance of an
application for a facility as defined in (a) and (d) of
75-20-104(10) anc for a facility as defined in (D) and (<)
of 75-20-104(10} which is more than 30 miles in length and
within ! year for a facility as defined in (b) ana {c) of
75-20-104(10} which is 30 miles or Jless in lengths the
department shail make a report to the board which shall
evaluationsse

contain the department's studiess

recommendatiaonsy other pertinent documents resulting from

~12= 5B 376
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its study and evaluations and an environmental impact
statement or analysis prepared pursuant to the Montana
Environmental Policy Acts if anye IFf the application is for
a combination of two or more facilitiess the department
shall make its report to the board within the greater of the
lengths of time provided for in this subsection for either
of the facilities.

(%) The departments of highways; community affairs;
fishe wildlifer and parks; state landsi revenue; and public
service regulation shall repart to the depar tment
information relating to the impact of the proposed site on
each department®s area of expertise. The report may include
opinions as to the advisability of grantings denyings or
modi fying the certificate. The department stiall allocate
funds obtained from filing fees to the departments making
reports to reimburse them Ffor the costs of compiling
information and issuing the required report."

Section S« Section 75-20-218s MCAy is amended to read:

"75-20-218. Hearing date —- location -- department to
act as staff — hearings to be held jointlys. (1} Upon
receipt of the department's report submitted under
75-20-216+ the board shall set a date for a hearing to begin
not more than 120 days after the receipta. Except For those
hearings invelving applications submitted for facilities as

definped in (b) and (c¢) of 75-20-104(10)s certification

=13~ 58 376
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hearings shall be conducted by the board in the county seat
of tewis and Clark County or tne county in which the
facility or the greater portion thereof is to be locateds.

(2) Except as pravided in 75-20-221(2): the department
shall act as the staff Ffor the board throughout the
decisionmaking process and the board may request the
department to present testimony or Cross-—examine witnesses
as the board considers necessary and appropriatee.

{3) At the request of the applicant, the doty

suthorized--state-—oir-and-water-quetrey-agencres depa

of _health and_the board of health shall hold any reqguired

permit hearings required under laws administered by those
agencies in conjunction with the board certification
hearings In such a conjunctive hHhearing the time periods
established for reviewing an application and for 1issuing a
decision on certification of a proposed facility under this
chapter supersede the time periods specified in other laws
administered oy the duly-—authertred--state-arr-and-water

quatity-agenctes department _of_ health _and__the board_ _of

Section bs Section 75-20-220y MCAy is awended to read:
#75-20-220+« Hearing examiner -= restrictions --—
dutiess (1) If the board appoints 3 hearing examiner to
canduct any certification proceedings under this chapteras

the hearing examiner may not be a member of the boards an

—14- SB 3786
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employee of the departmenty or a member or employee of the
department of health or board of healthe A hearing examiner,
if anys shall be appointed by the board within 20 days after
the department*s report has been filed with the board. If a

hearing is held befare the board of health or_the department

of _healths the board and the board of health or _the

department_of health shall motually agree on the appointment

of a hearing examiner to preside at both hearingss

{z) A prehearing conference shall he held following
notice within 60 days after the department®s report has been
filed with the board.

{33 The prehearing conference shall be organized and
supervised by the hearing examiners

{4) The prehearing conference shall be directed toward
a determination of the issues presented by the applications
the deparitment®s reporte and an identificetion of the
witnesses and documentary exhibits to be presencted by the
active parties who intend to participate in the hearinge

(5} The hearing examiner shall require the active
parties to submite iIn wWritings and serve wupon the other
active partiess all direct testimony which they propose and
any studiess investigationss reportss or other exhibits that
any active party wishes the board to considers. These
written exhibits and any documents that the board itself

wishes to use or rely on shall be submitted and served in
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like manners at least 20 days prior to the date set for the
hearinge For good cause shownsy the hearing examiner may
allow the introduction of new evidence at any timee.

{6y The bhearing examirer shall allow discovery which
shall be completed before the commencement of the hearings
upon good cause shown and under such other c¢ondgitions as the
hearing examiner shall prescribes

{7y Pubtic witnesses and other interested public
parties may appear and present oral testimony at the hearing
or submit written testimony toc the hearing examiner at the
time of their appearance. These withesses are subject to
cross—examinations

{8) The hearing examiner shall issue a prehearing
order specifying the issues of fact and of laws identifying
the witnesses of the active partiess naming the public
witnesses and other interested parties who have submitted
written testimony i1n lieu of appearancer outlining tne order
in which the hearing shall oproceeds setting forth those
section T5-20-301 «criteria as to which no issue of fact or
law has been raised which are to be conclusively presumed
and are not subject to further proof except for good cause
showns and any other special rules to expedite the hearing
which the hearing examiner shall adopt with the approval of
the boards

{9) At the conclusion of the hearingy the hearing

-16- SR 378



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SB 0376704

examiner shall declare the hearing closed and shalls within
60 days of that date: prepare and submit to the board and in
the case of a conjunctive hearings within 90 days to the

board and the board of health or_ department of health

proposed findings of Facts conclusions of Jawe and a
recommended decisions

{L0) The hearing examiner appointed ¢ conduct o
certificatiaon proceeding under this chapter shall insure
that the time of the proceedingy from the date the
department®'s report is filed with the board wuntil the
recommended report and order of the examiner is filed with
the boards does not exceed ? calendar months unless extended
by the board for good causes

(11) The board or hearing examiner may waive all or a
portion of the procedures set forth in subsections {2)
through (8) of this section to expedite the hearing for a
facility when the department has recommended approval of a
facility and no objections have been filed."

Seection-Fu--Section—F5-20-368tv-MEAr-ts-amended-to-readt

B35-28-301iv-~Bectsron-of -board-~—---Ffrndings--necessary
for-—ecertificationy———-+{13-within-&9-days-afeter-submissron-of
the-recommended-dectsron-by-the-hearrng-examinery-the-—board
shati-make-complete-findrngsy-tssue-an-cptntrany-and-render-a
deersren--upon--the--recordy--erther—granting-or—denying—the

applreation-—as-—fited-—ar--grancing-——tt-—open--speh--termey
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eenditionsy-er-modifications-of-the-constructiony-operationy
or--marntenance——of-—the——facittrty—~as-—the-—-board-comsisers
appropriates
f2y--Fhe-poard-may-noet-qrant-d--certificate-—sither——-os
pgreposed-by-ehe-appltreant-or-as-modified-by-the-boasrd-ontess
tt-shatt-find-and-determines+
tay--the-basrs-of-the-need—-for—the-factitty+
tb)--the--nature--of-the-probable-environmental-—impaces
fe3——that-the-facrirty-represents-the--minrmum—-adverase
environmental-—-impaety--constdering-—-the--state-af-avattabie
technotogy-and-the-——nature-—and--sconemics——of--the—-various
alternattvest
tdy-—each-of-the-crrterta-tisted-tn-¥5-26-563+¢
te}—-in--the--case—-of-—an--electricy—-gasv——ar——tiqurd
transmisston-trpe—oc-aquedgett
fti--what-party—if-anyv-of-the-tine-or——aqueduer-—-shaid
be-tocated-undergroundt
trei-thet-—the-—facrtirty--rs--conrtrtent-—-with-regionat
pltans-for-expanston-of-the-appropriate-agrid-of--the——detiity
systemi---serving--—-the--state--and--interconnected--urtitty
sysetemsi-and
tttty-that-the-facitity-witt-——serve--the--interests——of
otrdrty-system—economy-and-relrabrirtyd
tfy-——that--ehe-—-taention--af--the-~-faciticy-as—proposed

econforms-to-applteable-seate-and-tocalr-taws-ana--regutations

-18~ 5B 376
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t93ved-thercandery-except-that-the-board-moy-refose-to-appty
amy--tecat-tow-or-regotatton-tf-tt-frnda-thatr-as-oppiied-ta
the-preposed-facitityy—the-taw-er-reguiation-is-unreasonabty
restrictrve-rn-view-of-the—existitng-technotogyy-—of-—Factors
of--cost-or-economresvy—or—of-the—needs—eof-consumeray-nhether
¥ocuted-—rnstde-—or--ootstde-—of-——the-——drrectdy———affected
governament-subdtvrstonst
tgt--that--the-faectttey-writ-serve-the-pubite-interesty
conventrentey-and-necessttyt
thy-~that-the-department-sf-hearth-or-board—-of-—healteh
have——tasped--a——deeistony-apiniony-ordery-certificatronv-or
permre-as-requrred-by—¥5-28-2t6{3}i-and
try——that-the-use-of-poblte-tands-for-tecatiton—-of--the
facirity--was--evatuated--and--publiie--tands--were-—selected
whenever-thetr-use-is-as—economicotty-practicabte-—as—the-use
of-private——tands--and--compattbie-~with--the——environmentat
ertterta-—trsted-in-¥5-26-563+
t33--in--determintng--that--the-facritty-writ-serve-the
pubife-ﬁnteresév—conveniencev‘and—necesatty*uﬂder-sub&eeefoﬂ
$2}t94-of-thts-sectiony-the-beard-shati-constders
oy -—the-ttmms-}tsted-rn-subsectrons-{24tor-and--t23tst
of-thts-secttront- -
t0)-——the-—benefrts--to--the--appiicant——-and--the--3tate
resattrng-from-the-proposed-facitrtys

ted-—the-effects—of-—the-—econnmic-—adtivity-—-resuiting
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froam-the-proposed-facitieyt
{td}-~the-effects—of-the-proposed-facttiey-on-the-pubtic
heatthy-welfarey-and-safecyt
te?——ﬂny-otherﬂfactora-that-tt-considers-re}evantv
tar—--conerderatrons-—of--needy--pubire—-needy-or-pubite
eonyentence-and-necessrty-and-demnstratron-thereof-—by--the
appireant-shati-apply-onty-to-uttiity-foacrittresvi-howeverys

Aatural-gas—or-crude-eri—factittirs-as-defimed-itn-subsectton

tigytertiy——ef——F5-28—i84—~that-are-tnterstate—pipedrnes—are

not-uttltey—fastirtresatt

Section Te Section 75-20-304s MCAs is amended to read:

"75-20-304. wWaiver of provisions of certification
proceedingss (1) The board may waive compliance with any of
the provisions of 75-20-216 through 75-20-222s T5-20-501»
and this part if the applticant makes a clear and convincing
showing to the board at a public hearing that an 1mmed: ates
urgent need for a facility exists and that the applicant did
not have knowledge that the need for the facility existeda
sufficiently in advance to fully comply with the provisions
of 75-20-216 through 75-20-222s+ 75-206-501» ond this part.

(2) The board may waive compliance with any of the
provisions of this chapter wupon receipt of notice by a
uti!}ty or person subject to this chapter that a facility or
associated facility has heen damaged or destroyed as 2

result of fires flpods or other natural disaster or as the

-20- 58 3716
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result of insurrections wars or other civil disorder and
there exists an immediate need for construction of a new
facility or associated facility or the relocation of a
previously existing faciltity or associated facility in order
to promote the public welfare.

{3] TYhe_ board__shall waive compl iance with the

requirements of F5-20-2%4y subsections {2)¥(c)y {3)(b}s_and

(3Ic} of 75-20-301ly and 75-20-501({5} and the requirements

of _ subsections {1){a)(iv]) and {v}) of 75-20-211,

75-20-216(3) =+ and 15-20-303(31(a){iv) relating to

consideration__of alternative_sites_ if _the applicant mokes_a

clear _and convincing_ _showing _to__the board at a public

{a) a3 proposed fFacility will be constructed in_a

county _where_ _a__single__employer _within _the_ _county _has

permanently curtailed or ceased operations causing a_loss of

operations within_the preceding lO-year period;

{b) the county and municipal _gqoverning bodies _in whose

jurisdiction the facility is propesed to be located support

by resolution such_a waiver; and

{c}__the proposed_facility will be constructed within a

15-mile radius__ocf_ _the operations that have ceased_or_been

[{D} THE PROPOSED FACILITY WILL HAVE A BENEFICIAL

~21- SB 376
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EFFECT DON_THE_ECONOMY OF THE COUNTY_ IM WHICH THE FACILITY IS

PROPOSED _TG_BE LOCATED.

{4} The waiver provided for in subsection (3} applies

only to permanent job losses by a _single employera.__The

waiver pravided for_ in_subsection (3) does not apply to jobs

of a_temporary or_seasonal natures including but not limited

to _construction_jobs or_ job losses during labor _disputeSe

£5y-—FHE-HAIVER-PROVIOED-FOR-IN-SUBSEEFXIEN-£31DOES-NEBF

APPLEY——FO——CEONS TBERATIEN - ~OF ~AL FERNAFEIVES-GR-MEINEMOM-ADYERSE

$18¥9--6R--$E3-BR-75-20-104110}-OR-FOR-AN-ASSOEIAFED-FAETLETY

BEFINED-EN-F5-28-1B413}s

54 ——FHE-WATY¥ER-BF —SUBSEETIBN- {21 E}-8F - F5-26-301-5HALE

APPE¥ -ONE¥-TB--CONSEBERAFIUN-—BF -~ AL FERNATIVE —SIFES——FAR--4A

FAETLIT¥-DEFINED-IN-75-20-102110}¢AYw

{5) _THE WAIVER_PROVIDED FOR_IN _SUBSECTION {3) DOES_NOT

APPLY TO CONSIODERATION_ OFf ALTERNATIVES OR MINIMUM_ADVERSE

ENVIRONMENYAL IMPACT FOR_A FACILITY DEFINED IN  SUBSECTIDNS

{103¢(B}s__{C)» _{D}y OR_{E) OF 75-20-10%4s FOR AN ASSOCIATED

FACILITY DEFINED_IN SUBSECTION (3) OF 75-20-104 0OR__FOR__ANY

PORTION_ OF OR__PROCESS IN A FACILITY DEFINED IN SUBSECTION

{10){A) OF_75-2D-104 TO _THE _EXTENT_ _THAT _THE__PROCESS OR

PORTION OF THE FACILITY IS NOT_ SUBJECT TGO A PERMIT ISSUED BY

THE_DEPARTMENT OF HEALTH DR_BOARD OF HEALTH.

{6) THE APPLICANY SHALL PAY atl EXPENSES REQUIRED_TO

22~ $8 376
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PROCESS_AND_CONDULT A _HEARING ON A_WAIVER_ REQUEST__UNDER

SUBSECTION [3). HOWEVERe ANY PAYMENTS MADE UNDER__THIS

SUBSECTION SHALL BE CREDITED TOWARD THE FEE_ _PAID__UNDER

75-20-215  TO THE_ _EXTENT THE DATA OR EVIDENCE PRESENTED AT

THE_HEARING OR THE DECISION GF THE BOARD_ _UNDER __SUBSECTION

{3} CAN__BE__USED IN MAKING A CERTIFICATION DECISION_ UNDER

IHIS CHAPTER.

{7} THE_ BOARD _MAY GRANT__ONLY_ONE WAIVER UNDER

SUBSECTIONS.  (3) AND_([4%) FOR_EACH_PERMANENT LOSS OF JOBS_AS

DEFINFD_IN SUBSECTION {3){A)."

Section Be. Section T5-20-406s MCAs 15 amended to read:
"75-20-406. Judicial review of boards decision board

of _healths_ _and__department__of health__decisionss (1) Any

active party as defined in 75-20-221 aggrieved by the final
decision of the board on an appltication for o certificate
may obtain judicial review of that decision by the filing of
a petition in a state district court of competent
jurisdictions

{2} The judicial review procedure shali be the same as
that for contested cases under the Montana Administrative
Procedure Acte

{3) _wWhen the board of health or department of health

conducts hearings pursuant to 15-20-216({3) and 75-20-218_and

the applicant is granted a permit or certificationsy with or

without conditionsy pursuant to the_laws_administered by _the

-23- SB 376
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department _of health and the board of health and _this

chapters _the decision_ _may only be_ appealed in conjupction

with__the final_ decision of the board as_ _provided _in

15-20-406(1) and_(2)s IF a permit or _certification is_denied

by _the _department_ of health_ _or_the boarg of bhealthy the

{a]l_ _appeal the denial under _the appellate_review

procedures provided in__the laws__administered by the

department of health and the board of health; ar

{b) _reserve the right to__appea! _the denial by the

department__of health or the board of bhealth until after the

board_has_tissued_a_final_decisions

(4} _Nothing in__this _section__may be copstrued to

prohibit _the board_from_holding a_hedgring as herein provided

on_all matters that _are not the subject of a peandiny appeal

by the applicant_under 75-20-406{3){a)«"

and-~¥J-—-de--mot--appty-to-any-pipetine-faeitivy-far—-nhiech-a
contract-for-the--preparatien——of——-an-—-—environmental-—rmpact
analyste——has—peen-entered-tnto-—wrth-any-agency-cf-the-state
sf-Montana-prior-to-Janvery-ty-198iw

Section 9. Effective date. This act 1is effective on
passage and approval.

-End-

- 2= 58 376



April 15, 81

FREE JOINT CONFERENCE COMMITTEE REPORT NO. 1

ON SENATE BILL NO. 376

MR. PRESIDENT AND MR. SPEAKER:

We, your Free Joint Conference Committee on Senate Bill No. 376,
met April 15, 1981, and considered:

1. House Natural Resources Amendments to the third reading copy
dated Marxrch 27, 1981, and

2. House Amendments to Senate Bill 376.
We recommend that:

1. The Senate accede to Committee amendment numbers 1 through 9
and the second part of amendment number 10 designated subsection
(6} and the House recede from the first part of amendment number
10 designated subsection (5);

2. The Senate accede to House amendments number 1 and 3 and the
House recede from House amendment number 2;

3. Senate Bill No. 376 be further amended as indicated in CLERICAL
INSTRUCTION number 1;

4. The reference copy of Senate Bill No. 376 read as specified in
the CLERICAL INSTRUCTIONS;

5. The Conference Committee Report to Senate Bill No. 376 be
adopted.

CLERICAL INSTRUCTIONS:

1. Page 22, lines 13 through 15.

Following: line 12

Strike: 1lines 13 through 15

Insert: "(5) The waiver provided for in subsection (3) does not
apply to consideration of alternatives or minimum
adverse environmental impact for a facility defined
in subsections (10) (b), (c), (@), or {e) of 75-20-104,
for an associated facility defined in subsection (3) of
75-20~104 or for any portion of or process in a facility
defined in subsection (10) {a) of 75-20-104 to the
extent that the process or portion of the facility is
not subject to a permit issued by the department of
health or board of health."

(CONTINUED)

Chairman.
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House amendments to Senate Bill 376:

1. Page 21, line 14.
Following: "jobs"
Insert: "within two years"

2. amendment to amendment #10 on House Natural Resources Committee
amendments of 3/27/81.
Strike: subsection (5) of Insert
Insert: " (5) The waiver of subsection (2) (¢) of 75-20-301 shall
apply only to consideration of alternative sites for a facility
defined in 75-20-104 (10) (a)."

3. amendment to amendment #10 on House Natural Resources Committee
amcndments of 3/27/81.
Following: line 13 cof Insert
Insert: " ({7} The board may grant only one waiver under subsections
(3) and (4) for each permanent loss of jobs as defined in subsection
(3) (a)."



HOUSE NATURAL RESOURCES AMENDMENTS TO SB 376

March 27,

1.

10.

1981

Title, line 7.
Following: "“FACILITY"

Strike:

'INCLUDING"

Page 4, line 8.

Following:

Insert:

Ilgas R "

"and those facilities subject to the Montana Strip- and

Underground-Mine Reclamation Act,"

Page 5, line 1.
Following: "thereto"

Strike: ", EXCEPT THOSE FACILITIES SUBJECT TO THE MONTANA STRIP-

- AND UNDERGROUND-MINE RECLAMATION ACT,"

Pages 17 through 20.
Following: 1line 16 on page 17
Strike: the entire section 7

‘Renumber :

Page 21,

subsequent sections.

line 5.

Following: -~"of"

Strike:

Page 21,

"75—20-214,"

line 6.

Following: "75-20- 501"

Insert:

Page 21,

1" (5) n

line 18.

Following: ";"

Strike:

Page 21,
Following
Strike:
Insert:

Page 21.

Following:

Insert:

Page 22.

L1} and 1"

line 21.
: "curtailed"

" : and n

line 21

"(d) the proposed facility will have a beneficial
effect on the economy of the county in which the
facility is proposed to be located."

Following: 1line 1

Insert:

"{5) The waiver provided for in subsection (3) does
not apply to consideration of alternatives or minimum
adverse environmental impact for a facility defined
in (b), (¢}, (d), or (e) of 75-20-104(10) or for an
associated facility defined in 75-20-104(3).

(6} The applicant shall pay all expenses required
to process and conduct a hearing on a waiver request
under subsection (3). However, any payments made
under this subsection shall be credited toward the
fee paid under 75-20-215 to the extent the data or
evidence presented at the hearing or the decision of
the board under subsection (3) can be used in making
a certification decision under this chapter."



