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February 6, 1981 

February 1, 1981 

February U, 1981 

February 20, 1981 

February 23 1 1981 

February 24, 1981 

February 25, 1981 

March 3, 1981 

lli1arch 28, 1981 

March 30, 1981 

SINATB BlbL NO. 376 

INTRODUCED BY s. B~OWN 

IN TBB SBNA'l'B 

Introduced and referred to 
Cosmittee on Matural 
Reaoureee. 

Fiscal note requested. 

Fiecal note returned. 

Committee recommend bill 
do pass aa amended. 
Report adopted. 

Bill printed and placed on 
mellbere• deeka. 

Second readinq, do pass. 

On •otion rules suspended. 
Bill placed on calendar for 
third raadinq this day. 

Tb 1 rd reatUnq, passed. 
Ayes, l9f Noes, 9. 
Transmitted to House. 

IN Tltll: !'lOUSE 

Introduced and referred 
to Co•aittee on ~atural 
Resources. 

Committee recoamend bill 
be concurred in as amended. 
Report adopted. 

On motion rulea suspended and 
bill allowed to be tran•aitted 
on 7llt leqialative day. 
Motion adopted. 
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March 31, 1981 

April l, 1981 

April 10, 1981 

April 11, 1981 

April 14, 1981 

April Hh 1981 

April 17, 1981 

Second reading, concurred 
in as amended. 

On sotion rules suspended 
and bill placed on third 
readin9 thi• day. 

Third readinq, concurred 
in ae a .. nded. Ayes, 611 
Noeo, 35. 

IN THE SENATE 

Returned from House with 
atMndMnte. 

Seeond reading, amend~nts 
not concurred in. 

On motion Free Conference 
Committee requested. 

Free Conference Committee 
appointed. 

Free Conference Committ~e 
dhaolved. 

On motion new free Conference 
C~ittee requested. 

New Free Conference C~ittee 
appoinud. 

New Free Conference Committee 
reported. 

Second reai'Unq, New Free 
Conference Comaittee report 
adopted. 

Third reading, New Free 
Conference committee report 
adopted. Ayes, 481 Hoes, o. 
Tranamitted to Rouse. 



April 21, 1981 

April 22, 1981 

Ut 'l'BB HOUSE 

New Free Conference Coamittee 
report adopted. 

IN 'l'RE SENATE 

1\et.urned from House. 
Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED BY ~~jD• ~ 
A BILL FOR AN ACT ENTITLED: •AN ACT REVISihG AND CLARIFYING 

THE HONTANA MAJOR FACILITY SITING ACT TO INCREASE THE 

EXE~~TION LIMIT FOR AN ADDITION TO A FACILITY; REYISBG THE 

DEFINITION OF A FACILITY; INCLUDING MAJOR PIPEliNES AS A 

FACILITY; EXPANDING EXE~PTION CRITERIA FOR THe RELOCATION, 

RECO~STRUCTIONt OR UPGRADING OF A FACILITY; CLARIFYING 

APPELLATE REVIEW PROCEDURES; CLARIFYING WHICH DECISIONS OF 

THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES AND 

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES ARc 

CONCLUSIVE; REQUIRING THE BOARD TO WAIVE THE ALTERNATIVE 

SITE STUDY, ADVANCE NOTICE, AND MINIMUI'\ ADVERSE 

ENVIRo;n'!ENTAL IHPACT REQUIREMENTS WHEN A FACILITY WILL BE 

CONSTRUCTED IN A COUNTY THAT HAS EXPERIENCED SEYE~E 

UIIEMPLOYI'.ENT PROBLEMS BECAUSE OF A PLANT CLOSURE; PROVIDING 

FOR APPLICABILITY OF SECTIONS AFFECTING MAJOR PIPELINES; 

AMENDHJG SECTIONS 75-20-104, 75-20-202, 75-20-211, 

75-20-216• 75-2D-218t 75-20-220, 75-20-301, 75-20-304, AND 

75-20-406, HCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.• 

9c IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

s~ction 1. section 15-20-104, ~CA, is amended to read: 

"75-20-104• Definitions• In this chapter, unless the 
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context requires otherwise, the following definitions apply: 

(1) "Addition thereto• means the installation o~ new 

machinery and equip•ent which would significantly change the 

conditions under which the eer~tf*ee~e-we~-+~s~ed facility 

Uo-~~ated• 

(2) •Application" means an application for a 

certificate submitted in accordance with this chapter and 

the rules adopted hereunder. 

(3) •Associated facilities• includes but is not 

limited to transportation links of any kind, aqueducts, 

diversion dams, transmission substations, storage ponds, 

reservoirst and any other device or equipment associated 

with the production or delivery of the energy form or 

product produced hy a facility, except that the terM does 

not include a facility. 

(4) •Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

C5) "Board of health• means the board of health and 

environmental sciences provided for in 2-15-2104. 

(6) •certificate" means the certificate of 

environmental compatibility and public need Issued by the 

board under this chapter that is requ1 red for the 

construction or oper~tion of a facility. 

(7) "Commence to construct" means: 

(a) any clearing of landt excavation, construction, or 

-2-
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other action that would affect the environment of the site 

or route of a facility but does not mean changes needed for 

temporary use of sites or routes for nonutility purposes or 

uses in securing geological data. 1ncludin9 necessary 

borings to ascertain foundation conditions; 

(b) the fracturing of underground formations by any 

means if such a·ctivlty is related to the possible future 

development of a gasification facility or a facility 

employing geothermal resources but does not include the 

gathering of geological data by boring of test holes or 

other underground exploration, investigation, or 

experiMentation; 

(c) the commence•ent of eminent domain proceedings 

under Title 10, chapter 30• for land or rights-ot-~ay upon 

or over which a facility may be constructed; 

(d) the relocation or upgrading of an existing 

facility defined by (b) or (C) of subsection (10), including 

upgrading- to a design capacity covered by subsection 

(lO)(b)• except that the term does not include normal 

maintenance or repair of an existing facility. 

(8) •Depart~nt· means the department of natural 

resources and conservation provided for in Title 2t chapter 

15, part 33. 

(9) •oepart•ent of health• means the department of 

health and environmental sciences provided for in Title 2t 
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chapter 15, part 21. 

(10) •Facility• means: 

(a) except for crude oil and natural gas refineries, 

and facilities and associated facilities designed for cr 

capabl~ of producing, gathering, processing, transmittingt 

transporting, or distributing crude oil or natural gas, each 

plant, unit• or other facility and associated facilities 

designed for or capable of: 

(i) generating 50 megawatts of electricity or more or 

any addition thereto (except pollution control facilities 

approved by the department of health and environmental 

sciences added to an existing plant) having an estimated 

cost in excess of •ese.eee S75o.ooo; 

(ii) producing 25 million cubic feet or more of gas 

derived from coal per day or any addition thereto having an 

estimated cost in excess of •~S9y&Q8 azsa.ooo; 

(iii) producing l5t00~ barrels of liquid hydro~arbon 

products per day or more or any addition thereto heving en 

estimated cost in excess of •~s&yeee sJso.ooo; 

(iv) enriching uranium minerals or any addition thereto 

having an estimated cost in excess of •~§&yeee 1~g; or 

(v) utilizing• refining, or converting 500,000 tons of 

coal per year or •ore or any addition thereto having an 

estimated cost in excess of •~§&y999 S15Q•QDO; 

[b) each electric transmission line and associated 

-4-
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facil itles of a design capacity of •ore than 69 kilovolts• 

except that the term does not include an electric 

transmission line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 miles or less in 

length; 

(c) each pipeline and associated facilitiesA 

~I) designed for or capable of transportln~~ 

~~~L- ysgd as the medjym for~e traospor~-~ 

mauJ:.ialsw natural gas• or cryde oil and gt_ a desjgn 

~kltx_gLeater than ZQ_jocbes jo djameter aod~lles or 

~~r in length: or 

Llil designed for or caoable of transporting gas 

(except for natural gas), water, or liquid hydrocarbon 

products from or to a facility located within or without 

this state of the size indicated in subsection (lO){a) of 

this section; 

(d) any use of geothermal resourc~sy including the use 

of und~rground space in existence or to be created, for the 

cregtion, us~, or conversion of energy, desi~ned for or 

capable of producing geothermally derived power equivalent 

to 2~ mill ion Btu per hour or more or any addition thereto 

having an estimated cost in excess of ~r58y898 JI?o,ooo; 

(e) any underqround In situ gasification of coal. 

(11) •Person" means any individual, group, firm, 

partnership, corporation, cooperative, association, 
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government subdivision• government agency, local government, 

or other organization or entity. 

(12) •Transmission substation• means any structure, 

commonly located and device, or equipment assemblage, 

designed for voltage regulation• circuit protection, or 

s~itching necessary for the construction or operation of a 

proposed transmission line, 

(13) •Utility• means any person engaged in any aspect 

of the productiony storage, salet delivery, or furnishing of 

heat, electricityy gas, hydrocarbon products, or energy in 

any form for ultimate public use.• 

Section 2. Section 75-20-202, HCA, is amended to read: 

•75-20-202. Exemptions. (1) This chapter does not 

apply to any aspect of a facility over which an agency of 

the federal government has exclusive jurisdictiony but 

ap~li~s to any unpreempted aspect of a facility over which 

an agency of the federal qovernment has partial 

jurisdiction. 

(Z) A certificate is not required under this chapter 

for a facility under diligent onsite physical construction 

or in operation on January lt 1973. 

C3) Th~ board may adopt reasonable rules establishing 

exem~tions from this chapt~r for the r~location, 

reconstruction? or upgrading of a facility that~ 

!al would oth~rwisc be covered by this chapter~ and 

-6- SB B?/e, 
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.UU -tf'lft't is unlikely to have ·a significant 

environmental impact by reason of length, size, location, 

available space or right-of-way, or construction methods•~ 

llL 

Lkl_ ytiljzes_ ega], wood. bjgma~~l~wjod. or suo 

a~~urcg ang the techooJggy of whjch wlll-Lesylt 1n 

gc~~~a_promote ~-cgoseryation. and-RLQ~ 

~[system celjablljty than the gxistjng fac~• 

Section 3. Section 75-20-211 1 HCAy is amended to read: 

•75-20-211. Application -- filing and contents 

proof of service and notice. (1) (a) An applicant shall file 

with the department and department of health a joint 

application for a certificate under this chapter and for the 

permits required by-$~e~e-e+P-eftft-we~er-~ae•+~y-~~ UQdeL 

t:.b§ 1 aws admi ni st;,ered by the department of -b.eaU.b--iiWL..i.b.e 

~ gf health in such form as the board requires under 

applicable rules. containing the following information: 

(i} a description of the location and of the facility 

to be built thereon; 

(ii) a summary of any studies which have been made of 

the environmental impact of the facility; 

(Iii) a statement explaining the need for the facility; 

(iv) a description of reasonable alternate locations 

~or the proposed ~acillty, a general description of the 

comparative merits and detriments of each location 
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submitted, and a stateaent of the reasons why the primary 

proposed location is best suited for the facility; 

(v) baseline data for the pri•ary and reasonable 

alternate locations; 

(vi) at the applicant•s option, an environmental study 

~Jan to satisfy the requirements of this chapter; dnd 

(vii) such other information as the applicant considers 

relevant or as the board and board of health by ~~~ 

rule or the departaent and department of health by order Q£ 

ryle may require. 

(b) A copy or copies of the studies referred to in 

subsection {1){a){iil above shall be filed with the 

department, if ordered• and shall be available for public 

inspection. 

(2) An application may consist of an application for 

two or more facilities in combination which are physically 

and directly attached to each other and are operationally a 

sinqle operating entity. 

(3) An application shall be accompanied by oroof of 

service of a copy of the application on the chief executive 

officer of each unit of local govern•ent, county 

commissioner• city or county planning boards, and federal 

agencies charged with the dutv of protecting the environment 

or of planning land use in the area in which any portion of 

the proposed facility may be located, both as pri•arily and 

-a-
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as alternatively proposed and on the folloMing 

government agencies: 

(a) environmental quality council; 

(b) department of public service regulation; 

(c) department of fish, wildlife• and parks; 

(d) deoartment of state lands; 

(e) department of comaunlty affairs; 

(f) d~partment of highways; 

(g) department of revenue. 

state 

(4) Th~ copy of the application shall be accompanied 

by a notice specifying the date on or about which the 

application is to be filed. 

(5) An application shall also be accompanied by proof 

that public notice thereof was given to persons residing in 

the area or alternative areas in which any portion of the 

proposed facility aay be located, by publication of a 

summary of the application in those newspapers that will 

substantially inform those persons of the application.• 

Section 4• Section 75-20-216, M~A 9 is amended to read: 

•75-20-216. S~udy, evaluation~ and report on proposed 

facility --assistance by other agencies. (1) After receipt 

of an appll ca·t I on~ the depart•ent and depart ~tent of health 

shall within 90 days notify the aoQlicant in writing that: 

(2) the apol ication is in compllanc~ and is accepted 

as c.ompl ete; or 
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(b) the application is not In compliance and list the 

deficiencies therein; and upon correction of these 

deficiencies and resubmission by the applicant, the 

department and department of health shall within 30 days 

notify the applicant In writing that the application is in 

compliance and is accepted as complete. 

(2) Upon receipt of an application coaplying with 

75-Z0-211 through 75-20-215, and this section, the 

department shall commence an intensive study and evaluation 

of the proposed facility and its effects, considering all 

applicable criteria listed in 75-20-301 and 75-Z0-503 and 

the department of health shall commence a study to enable it 

or the board of health to issue a decision• opinion, order. 

certification, or permit as provided in subsection (3). The 

depar·t111ent and department of health shall use, to the extent 

th.;y consider applicable, valid and useful existing studies 

and reports submitted by the applicant or compiled by a 

state or federal agency. 

(3) The dep~rtment of health shall within 1 year 

following the date of acceptance of an applicationy and the 

board of health Q£_~Ltment__af health• if applicable, 

within an additional 6 months• issue any decisiony opinion~ 

order, certification, or permit required by-~~e~e-o~-~edere~ 

eTr--e"~--we~er--que++ty-~ews und~~~mlnistered Dx 

tt!L~~lllll.- of Mal :t.11-lu:~l!i;ILd__2f-W:lll.:tb and thIs 

-10- 58 B7(, 
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chapter. The department of health and the board of health 

shall determine compliance with e+F--8ftd--wa~e~--~H~~~y 

~enderfts all __ ~andards, permjt rg~aentS£ and 

implementation plans under t~;r iutisdi~ for the 

primary and reasonable 

decision, opinion, order, 

alternate 1 ocati ons in 

certification, or per~it. 

their 

The 

decision, opinion• order• certification~ or permit, with or 

without conditions, is conclusive on all matters ~e+~--eftd 

we~e~--qae~~y--+apee~--uftde~-~he-4ede~~-end-s~e-e+r-e"d 

we~er-qae++~y-~~e~a~es that the department of health and 

board of health administer, and any of the criteria 

specified in sybsectigns (21 tbroygh Cll gf 75-20-503t3t-eftd 

~ that are a part of the determinations made under ~edere+ 

end--s~a~e--e+r--end--wa~e~--~~·~y---s~e~~es 1be laws 

AO.l.Dl~ by the dgpartJpent of health and ~~ 

il:UlJl· Although 

certification, or 

the 

per11lt 

decision, opinion 9 order, 

issued under this subsection Is 

conclusive, the board retains authority to make the 

deter•inatlon required under 75-20-301(2)(c). The decision. 

op~lont order, certification, or permit of the department 

of health or the bo~rd of health satisfies the review 

requirements by those agencies and shall be acceptable in 

lieu of an environmental impact statement under the Montana 

Environmental Policy Act. A copy of the decision, opinion. 

order, certification, or per~it shall be serveo upon the 
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department and the board and shall be utilized as part of 

their final site selection process. Prior to the issuance of 

a p~eliminary decision by the department of health and 

pursuant to rules adopted by the bogrd of healtht the 

department of health shall provide an opportunity for public 

review and comment. ~-dee+s+eft-hy-th~-deper~~~~-o~-hee+~h 

ar-&eftr~-o~-hee~~h-+s-s~bjee~-~e-~e+T~te--~@¥+ew--~ur~uen~ 

~o--~he--e~r--e~-we~er-~~a~~y-s~e~u~eS-ftd-+n~~er@~-ey-~he 

deper~~en~ef-hee+th-en~-boerd-of-he~~h• 

(4) Within 22 months following acc~ptance of an 

application for a facility as defined in (a) and (d) of 

75-20-104(10) and for a facility as defined in (b) and (c) 

of 75-20-104(10) ~hich is more than 30 miles In length and 

within 1 year for a facility as defined in (b) ana (c) of 

75-2G-104(10) which is 30 miles or less in length• the 

department shall make a report to the board which shall 

contain the department•s studies, evaluations. 

recommendations• other pertinent 

its study and evaluation, and 

documents resultinq from 

an environmental impact 

statement or analysis prepared pursuant to the Montan~ 

Environmental Policy Act, if any. If the application is for 

a combination of tNO or •ore facilities, the department 

shall make its ~eport to the board within the greater of the 

lengths of time provided for in this subsection for either 

of the facilities. 

-12-
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(5) The departments of highways; community affairs; 

fish, wildli~e, and parks; state lands; revenue; and public 

servi<e regulation shall report to the department 

information relating to the impact of the proposed site on 

each department's area of expertise. The report may include 

opinions as to the advisability of ~ranting. oenying, or 

modifying the certificate. The depart•ent shall allocate 

funds obtained from filing fees to the departm~nts making 

reports to reimburse the• for the costs of compiling 

information and Issuing the required report.• 

Section 5. Section 75-20-218t ~CAt is a•ended to read: 

•75-20-218. Hearing date -- location -- department to 

act as staff-- hearings to be held jointly. (1) Upon 

rec~ipt of the department•s report submitted un1er 

75-20-216, the board shall set a date for a hearing to begin 

not more than 120 days after the receipt. Except for those 

he3rings involving applications submitted for facilities as 

defined in (b) and (c) of 75-211-104(10)• certification 

hearings shall be conducted by the board in the county seat 

of Lewis and Clark County or the county in which th~ 

facility or the gr~ater portion thareof is to he located. 

(2) Except as provided in 75-Z0-221(2), tht department 

shall act as the staff for the hoard throughout the 

decisionmaking 

department to 

process and the board may request th€ 

present testimony or cross-examine witnesses 
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as the board conside~s necessary and appropriate. 

(3) At the request of the applicant. the dtt~y 

e~~her+2ed--~e~--e+r-e~d-we~er-~~e++~e~efte+es department 

gf._bi!allh and the board._g:Lbul:tb shall hold any required 

permit hearings required under laws administered by those 

agencies In conjunction with th8 board certification 

hearing. In such a conjunctive hearing the tiMe periods 

established for reviewing an application and for issuing a 

decision on certification of a proposed facility under this 

chapter supersede the time periods specified in other laws 

administered by the ~u+y--an~hor+zed--s~ate-e+r-eftd-wft~r 

~ue++~-agene+es UeQaLtwent of bea11b__and__tb~ bgard Qf 

ll~·· 

Section 6. Section 75-2o-220t MCA 9 is amended to read: 

•75-20-ZZO. Hearing examiner -- restrictions 

dut.ies. (1) If the board appoints a hearing exa11iner to 

conduct any certification proceedings under this chapter. 

the hearing examiner may not be a member of the board• an 

employee of the Oepartment• or a member or employee of the 

department of health or board of h~glth. A hearing examiner, 

if any, shall be appointed by the board ~ithin 20 days after 

the department•s report has been filed with the board. If a 

hearing is held before the board of health QL_tbe department 

nf--~• the board and the board of health ~ 

d~Ltment_oi_beal~b shall mutually aqree on the appointment 

-14- 58 o7' 
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of a hearing examiner to preside at both hearings. 

(2) A prehearlng conference shall be held following 

notice within 60 days after the depart•ent•s report has been 

filed with the board. 

(3) The prehearing conference shall be organized and 

supervised by the hearing exa•iner. 

(4) The prehearing conference shall be directed toward 

a determination of the issues presented by the application, 

the depart•ent•s report, and an identification of the 

witnesses and docu•entary exhibits to be )resented by the 

active partie$ who Intend to participate In the hearing. 

(5) The hearing exa•iner shall require the active 

parties to submit, in writing, and serve upon the other 

active parties• all direct testi11ony which they pr-opose and 

any studies• investigations, reportst or other exhibits that 

any active party wishes the b~ard to consider. These 

written exhibits and any docu•ents that the board itself 

wishes to use or rely on shall be submitted and served in 

like manner. at least 20 days ?rior to the date set for the 

hearing. For good cause shown• the hearing examiner may 

allow the introduction of new evidence at any ti•e• 

(6) The hearing examiner shall allow- discovery which 

shall be completed before the comaencement of the hearingy 

upon good cause shown and under such other conditions as the 

hearing examiner shall prescribe. 
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(1) Public witnesses and other interested public 

parties may appear and present oral testiR1ony at the heari!1,~ 

or submit written testimony to the hearing examiner at the 

time of their appearance. These witnesses are subject to 

cross-examination. 

(8) The hearing exa11iner shall issue a prenearing 

order specifying the issues of fact and o~ law, identifying 

the witnesses of the active parties, nacuing the public 

witnesses and other interested parties who have sub~itted 

written testimony in lieu of" appearance, outlining the o.rder 

in which the hearing shall proce~d, setting forth those 

section 75-2G-301 criteria as to which no Issue of fact or 

law has been raised which are to be conclusively presumed 

and are not subject to further proof except for good cause 

shown, and any other special rules to expedite the hearing 

which the hearing eXaminer shall adopt with the approval of 

the board. 

(~) At the conclusion of the hearing, th~ hearing 

examiner shall declare the hearing closed and shall, within 

60 days o~ that datet prepare and submit to the board and in 

the case of a conjunctive hearing• within 90 days to the 

board and the board of health or denartment-Af-baaltb 

proposed findings of 

recommended decision. 

(10) The hearing 

fact, conclusions of law, and a 

examiner appointed to conduct a 
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that the time of the proceedingy fro• 
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shall insure 

the date the 

department•s report is filed with the board until the 

recommended report and order of the examiner is filed with 

the board, does not exceed 9 calendar months unless extended 

by the board for good cause. 

(11) The bo3rd or hearing examiner may waive all or a 

portion of the procedures set forth in subsections (Z) 

through (8) of this section to expedite the hearing for a 

facility when the department has recommended approval of a 

facility and no objections have been filed." 

Section 1. Section 75-20-301• HCAt is amended to read: 

"75-20-301· Decision of board -- findings necessa~y 

fo~ certification. Cl) Within 60 days after submission of 

tne recommended decision by the hearing ex~miner, the board 

shall make complete findings~ issue an opinion~ and render a 

decision upon the record, either granting or denying the 

application as filed or grantinq it upon such terms, 

conditions, or ~odifications of the construction, operation, 

or maintenance of the facility as the board considers 

aporopriate. 

(2) The board may not grant a certificate either as 

proposed by the applicant or as modified by the board unless 

it shall find and determine: 

(a) the basis of the need for the facility; 
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(b) the nature of the probable envi~onmental impact; 

(c) that the facility represents the miniMum adve~se 

environ111ental impact, considering the. 

technology and the nature and economics 

alternatives; 

state of available 

of the various 

(d) each of the criteria listed in 75-20-503; 

(e) in the case of an electric, gas. or liquid 

transmission line or aqueduct: 

(i) what part. if any, of the line or aqueduct shall 

be located underground; 

(ii) that the facility is consistent with regional 

plans for expansion of the appropriate grid of the utility 

systems serving the state and interconnected utility 

systems; and 

(iii) that the facility will serve the Interests of 

utility system economy and reliability; 

(f) that the location of the facility as proposed 

conforms to applicable state and local laws and regulations 

issuBd thereunder, except that the board may refuse to apply 

any local law or regulation 1f it finds that, as applied to 

the proposed facility 9 the law or regulation is unreasonably 

restrictive in view of the existing technology, of factors 

of cost or economics, or of the needs of consumers, whether 

1 ocated inside or outside of th-~ directly affected 

government subdivisions; 
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{g) that the ~acllity will serve the public interest, 

convenience, and necessity; 

(h) that the department of health or board of health 

have issued a decision• opfnlont order, certification• or 

permit as required by 75-20-216(3); and 

(i) that the use of public lands for location of the 

facility was evaluated and public lands were s~lected 

whenever their use is as economically practicable as the use 

of private lands and compatible with the environmental 

criteria listed in 75-20-503. 

(3) In deter•ining that the facility will serve the 

public Interest• convenience, and necessity under subsection 

(2)(g) of this section, the board shall consider: 

(a) the items listed In subsections (Z)(a) and (2)(b) 

of this section; 

(b) the benefits to the applicant and the state 

resulting fro• the proposed facility; 

(c) the e~fects of the economic activity resulting 

fro• the proposed facility; 

1~1 the effects of the proposed facility on the public 

health, welfare, ~nd saretyi 

(e) any other facto.r5 that it considers relevant• 

(4) Considerations of need, public need, or public 

convenience and necessity and demonstration thereof by the 

applicant shall apply only to utility 
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oatyra1 gas or crude ojl faCjlilLAs-a~flDed jn s~~Lign 

llOl(c)lil pf 15-20~104 that_a£A__inter$tate pjpelines _g~ 

oot utility facilities.• 

Section a. Section 75-20-304, MCA, is amended to r~ad: 

"75-20-304. Waiver of provisions of certification 

proceedings. (1) The board may waive coMpliance with any of 

the provisions of 75-20-216 through 75-20-222• 75-20-501, 

and this part if the applicant makes a clear and convincing 

showing to the board at a public hearing that an immediate, 

urgent need for a facility exists and that the appl icarlt did 

not have knowledge that the need for the facility existed 

sufficiently in advance to fully co•ply with the provisions 

of 75-20-216 through 75-20-222, 75-20-501, and this part. 

{Z) The board may waive co•pliance with any of the 

provisions of this chapter upon receipt o£ notice by a 

util.ity or person subject to this chapter that a facfl ity or 

associated facility has been damaged or destroyed as a 

resul-t of firew flood, or other ndtural disaster or ':.15 the 

result of insurrection, war, or other civil disorder and 

there exists an imMediate need for construction of a new 

facility or associated facility or the relocation of a 

previously existing facility or associated ~acil1ty in order 

to promote the public welfare. 

Ill The bgard shall waiye cgwpliaoce ~~ 

~equiremggts of 15-2Q-2lte subsections r211G)• 13lCbt. apd 

-20-



1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

LC 119'1/01 

il1L~__l2:20-30la and 15-20-501 and the requirements of 

~~ (l)la\Ciy) and ty\ of 75-20-211£__15-Z0-216~!1 

and 75-20-303(3l{~jyl rglatjog to cons I deJ:.at..ian_Q.f 

alteroatjye sjtes _lf the applicant makes _a clear god 

k.OD.ll.lw;.l.o.g_sbgw i og 1io the bgars;L.aLg_gt.tJ;Ui~.tio.Q-1J:l.at..;. 

.Lill-.-'1- prgposed _fii£.LLU;;x-1Uli-lu!--~tLU.C..t!UL_.iJ!.-» 

cpunty wbet:~ a sjngle emnlQ~¥itbin the cpunty~ 

permanent] ¥-C.Utla I 1 ed or cea~_g~UO.a.L~~ng_a_lgs.s._.o.f 

Z_21l__gL,_ more permane-nt jobs at tbg e•pl QXW:!.L.Wl«.a.tls;m.s. 

~toin-the-precedjnp-l~~aL-~LioUL 

JJ,tt.u.d.U:t.ism the fatililx_is prop~to be located ~UJUlQ.U 

Qx~.QJ..u.:t.ign such a wajyeri aog 

~be proposed facjljty wjll be c~cted yithio_a 

ll::4li.le--LIUI.iU.S of the gperatjons tba:t ha~~fLfULQ~ 

I:I.L[f.a~ 

.(ll The wa j yer proyl.J1ed for iD_S.u.b.!i.~t.l21L~--'UlAll.e~ 

QDlx__~a_ permanent job ]OS$es h¥ a s;n,le_employer. ~ 

.w.a.illtl_p.rov j ded_Lgj:_lJl_5ybsect j iJO lJl-'i~~DJll-aQll}..¥._..t~ 

at a tempoLaL¥-QL-~gnal-n~~-iDclYaiug_but_ogt_l~l:t~ 

:t.Q_~.r:ut..ti.ao lobs or ion lgsses dyrjgg l.a.J;uu:_IJi~JJt.e.u.• 

Section 9. Section 75-20-406, MCAt Is amended to r~ad: 

"75-20-406. Judicial review of board~ dee+~+e~ bQaLa 

gf_o~tbt-aod depaLJ;ment of ~altb_ decjs!gn~. (1) Any 

active party as defined in 75-20-221 aqgrieved by the final 

-21-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

zz 

23 

24 

Z5 

LC 119'1/01 

decision of the board on an application ~or a certificate 

may obtain judicial review of that decision by the filing of 

a petition in a state district court of competent 

jurisdiction. 

(2) Tha judicial review procedure shall be the same as 

that for contested cases under the Montana Administrative 

Procedure Act. 

~ lib~n ~_lul;u d pf Qjjjjl.tlLJIL-a~it!:tltilQL_pf_lu!.alJ;.b 

I:QDl1w;.U;_~" s pur s yaflLtli.J~Zll:Zl~.l-il.lllLI2:.Z.Q:.l.l.J!_aw;j 

~-'"PQlil:illlL.i~ graoted a per!!U.L.QJ:_~jfj,atl~t!L.JU:. 

wjtbout cgnditiQ..O.U,_Q.UUJ.I.a~ the laws admjnjs~~ 

~tlilllnt __ gf__~ and tW:.-twas:lL_llf __ tu:alltl-.awL~ 

l:llilpt~rr th~t...ll~pD may PDJv be ~li:JL__lu_~~t..i.gn 

llli..t.b __ tW:.-flnaL...ll£1:.illiW pf toe _l!g,ud as -'ILWI..i.W:C---l.Jl 

12::Z.0-4P6(l) aa!LlZ)e If a il~rmit or =.il.LI:allllD.....i.L-Wml~ 

ll¥-~ll<I~QL_gf.Jll:illtii-W:: t be l!giti:.IL_af_~:Ul£__t.~ 

~Pll.l;;mLmii¥-l. 

(a) iiPw:al-tb~--ii.I:PLIL~-J.Ibl-..aPRcl.l ate revj ew 

~IW:lL-UJ:gJti.a!UL_.iD._tll.il---Lil~-aamioi~tui:lL-ll¥--.--J;~ 

llfuliltl!lliill:LPL.bilillltl-.aog_t~_l!gar d of ~al tb.Lw:: 

.Lb.l-~lLe.--:tbe-Li.ght~ appeal the den j al b~ 

~~nt_Qf_b~altb qr the bpard_of_Q~alth until after -the 

bgaJ:lLba.li i ssv<:a a_fiull.Jie&lllllll .. 

.l.!lJ._-l:l.o.t.llilul--in__tii.LL_uuilln--ma¥--l>l<--"llWi:t.t:.uJ::.U_;tg 

PJ:2hiUlt-t11<:~~-fLQm_bglgiag..a-DaaLiug_a~_o~~D prgyjtied 
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1 go_all mattecs that are ngt the subJect gf a pendiag__ag~ 

2 by thg applicant under 15-20-40&13)1a)e• 

3 NEW SECIIQN. Section 10. Applicability. [S9ctlons 1 

4 and 7] do not apply to any pipeline facility for Nhich a 

5 contract for the preparation of an environmental impact 

6 analysis has been entered into with any agency of the state 

7 of Montana prior to January 1, 1981• 

8 Section 11. Effective date. This act is effective on 

9 passage and approval. 

-End-
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STATE OF MONTANA 
REQUEST NO. _.-323..::.81.. __ ~ 

FISCAL NOTE 

Fmrn B0·/5 

In compliance with a written request received February 9 19 ---8.1~, there is hereby submitted a Fiscal Note 

for . S~e.13.i1L 3.26 --~--- pursuant to 'Title 5, Chapter 4. Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

Description of Proposed Legislation 

An act revising and clarifying the Major Facility Siting Act (MFSA) including major 
pipelines as a facility, expanding exemption criteria, clarifying the areas of decision 
by the Department of Health and Environmental Sciences, and providing for waiver of 
certain requirements for facilities proposed in areas experiencing severe unemployment. 

Assumptions 

1. Section 1(1) will bring a number of existing facilities under the Utility Siting Act 
as they expand. It is not known how many facilities will expand each year so the 
amount of revenue the Department of Health and Environmental5eiences would obtain 
cannot be estimated. 

2. Section 1(10)(c)(i) projects will be reviewed by the Department of Health and 
Environmental Sciences in the future as in the past. Therefore, there will be 
no additional financial gain or loss from this proposed change. 

3. Section 2(3)(c) and Section 8(3) projects which would have been previously reviewed 
under the "Utility Siting Act" will be reviewed through existing State Clean Air and 
Water Acts and rules and where appropriate MEPA provisions. The number of projects 
falling under these sections are estimated to be small in number (an average of less 
than one per year). Assuming that an EIS may be required for projects with substan­
tial environmental impact, and the EIS would be done by others, fees the Department 
of Health and Environmental Sciences would obtain from the EIS would probably be 
about the same as those received from the "Utility Siting Act". Projects on which 
an EIS would not be required will require some staff time but not knowing what these 
projects might be, a good estimate cannot be provided. However, it is believed that 
these costs will be less than $10,000 per year to the Department of Health and 
Environmental Sciences. 

Fiscal Impact to the Department of Health and Environmental Sciences (DHES) 

The measure will cost the DHES about $10,000 per year in lost fees. 

Fiscal Impact to the Department of Natural Resources and Conservation (DNRC) 

Waivers for facilities proposed in areas experiencing severe economic hardship will 
be processed in advance of filing an applica t ion. As a result, the DNRC will ~os' 

~~o~~i!l!~~~~r!~ fees for each facility of the type proposed R, ~ )M c~..._. . ..£ 

BUDGET DIRECTOR 

Otfice of Budget and Pr~ram Planning 

Liat<L _ "L- \ \ - .__(_ 
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SENATE Bill MJ. 316 

Approved by Committee 
on N.atur.a]_ Resources 

INTRODUCED BY So BROWN 

A Bill fOR AN ACT ENTITLED: •AN ACT REVISING AND ClARIFYING 

THE MONTANA MAJOR FA(ILITY 51 HNG ACT TO INCREASE THE 

EXEMPTION LIMIT FOR AN ADDITION TO A FACiliTY; REVISING THE 

DEFINITION OF A FACiliTY; INClUDING KAd8R--P+PEk~5--A5--A 

F~k~¥ ~~~!!~_fAC!~!!IES SUBJECT TO THE MONTANA STRIP­

AND UHOERGROUNQ-MINE_RE£lAHATION AC!i EXPANDING eXEMPTION 

CRITERIA FOR THE RElOCATION, RECONSTRUCTION, OR UPGRADING OF 

A FAClllT'fi ClARIFYING APPELLATE REVIEW PROCEDURES; 

CLARIFYING WHICH DECISIONS Of THE BOARD OF HEALTH AND 

ENVIRONMENTAL SCIENCES AND DEPARTMENT OF HEAlTH AND 

ENVIRONMENTAl SCIENCES ARE CONCLUSIVE; REQUIRING THE BOARD 

TO WAIVE THE AlTERNATIVE SITE STUOYo ADVANCE NOTICEo AND 

MINIMUM ADVERSE ENVIRONMENTAl IMPACT REQUIREMENTS WHEN A 

FACILITY Will. BE CONSTRUCTED IN A COUNTY THAT HAS 

EXPERIENCED 5EVERE UNEMPLOYMENT PROBLEMS BECAUSE OF A PLANT 

ClOSURE; PRe¥-fttHI6--f'8R-M'Pk-f~1011-ft-fH-8f-SEE'f-fBN5-10F~~'t-ffl6 

~*dBA-P~PEE't~€5~ AHENOING SECTIONS 75-ZO-l04o 75-Z0-202t 

75-Z0-211• 75-zo-z 1 1>. 75-ZD-Zl8t 75-20-220t 75-Z0-3Dlt 

75-Z0-30~, ANO 75-Z0-406o MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE OATEo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA' 
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Section 1. Section 75-ZD-1~, MCAw is a-ended to read: 

•75-2G-104. Definitions. In this chapter. unless the 

context .-equi.res otherwise .. the fo-11-o.ing definitions apply: 

(1) •Addition thereto• means the installat&on of new 

•achinery and equip~~tent which would signif-icantly ch-ange t.he 

conditions under •hich the ee~~t~e~e-~-+s~•ed faci-lity 

.!L2perat.ed. 

(ZJ •Appl ic-ation• 11eans an application for a 

cert if i c. ate subm:i tt:ed in accordanc·e with this chapter and 

the rules adopted hereunder. 

(l) "As.sociated f.acilities" tncludes but is no~ 

li~ited to transportdtion links of any kind9 aquedu~ts. 

diversion da~t~st trans•lssion substations. storage ponds, 

reservoirs. and any other device or equipment associated 

with the production or deli~ery of the energy for• or 

product produced by a facility• except that the terM does 

not include a facility. 

(4) •aoard" means t.he board of naturd1 re5ourc.es and 

conservation provided for in 2-15-3302· 

(5J •Board of health• means the boa·rd of health and 

environmental sciences provided f~ in 2-15-2104. 

{b) "Certificate" means the cert. if i cate of 

environmental compatibility and public. need issued by the 

board under this chapter that is required for ~he 

construction or operation of a facility. 

-2- s !l 376 
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( 1·) •com~e to construct • ~neans: 

(a) any cle~ring of .Jand. excavat-ion. construction. or 

othe~ action t.hat would affect the environMent of the site 

or route of a facility but does not •ean changes needed for 

temporary use of s.ites or routes for nonutll ity purposes or 

uses in securin9 geological data. including necessary 

borings to dScertain foundation conditions; 

(b) the fracturing of underground formations by any 

means if such activity i$ related to the possible future 

development of a gasification facility or a facility 

employing g@OthermaJ resources but does not include the 

gathering of geological data by bo~ing of test holes or 

other underground exploration• investigation. or 

experimenta~ion; 

·(C) the co~Raencetnent of e•inent dQJIIain proceed·ings 

under Ti t·1e ·lo., chapter 30• for land. or rights.-of-way upon 

or over which a facility~~ be constructed; 

(dt the relocation or upgrading of an e-lldSting 

fac&Jity defined by (b) ·or (c) of subsection (lOh includi-ng 

upgrad~~ to ~ design capacity co~ered by subsection 

ClO.).fbt•' ex.cept that the ter• does not include norntal 

aaainte·nanc.e or repair of an existing facility. 

{ 8) 91 0epart.ntent• means the departiM!nt. of natural 

resources and conservation provided for in Title z, chapter 

15., part 33. 
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(9) "Department of health• means the d~partment of 

health and environaental sciences provided for in Title l• 

chapter 15, part 21. 

C 10) .. Fac it i t·y .. ~teans: 

(a) except for crude oil and natural gas refioerie~* 

and facilities and as~ociated facilities designeo for or 

capable of producing. gathe~ing. proce~sing. transmitting, 

tran~porting. or distributing crude oil or n~tu~d1 gas .. each 

plant, unit, o~ other facility and associated facilities 

designed for o~ capable of: 

(iJ generating SO megawatts of electricity o~ more o~ 

any addition thereto (except pollution cont~ol facitaties 

qpproved by the department of health and envtronmental 

sciences added to an exi$tinq plant) having an estimated 

cost in excess of -§i!-§&yee& -§-l58.xtl69 $lQ_HilL!~i 

(ii) producing 25 ei11ion cubic- ·feet or IIOI'"e of gas 

derived from codl per day o..- any addition thereto having an 

estimated cost in ewcess of ~~T9&9 •~ser&ei 1!9__MllLION; 

(ai-i) producing z!j,OQO barrels of liquid hydrocarbon 

products per day or eore or any addition thereto having an 

estimated cost in exce~s of ·~~Y868 •f5&y~69 $10 MILL~; 

(iY) enriching uraniuM •inerals or any addition thereto 

having an estimated cost in excess or $~~&&8 •~§8y899 !!Q 

HILLIOiol; or 

(v) ut~i·l-izing-.-refii'ft-i-mJy or converti-ng "500 .. 000 tons of 
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coal per year or •ore or any addition thereto. EXCEPT !MOSE 

FAC!LITIES SUB~ECT TO THE HONTANA STRIP- AND 

UNO.£kGROUNO-HHtE REtlA'HATlON ACT. hav·ing an est.i .. ted cost. 

in excess of s~~9w999 ·~~!!! ~!Q_~!~ON; 

(b) each electric transntission line and associated 

faciliti@S of a design capacity of more than 69 kilovolts. 

except that the term does not. include an electric 

trans•ission line and associated facilities of a design 

capacity of Z30 kilovolts or less and 10 ntiles or less an 

1 ength; 

(C) each pipeline and associated facil itl:e·s~ 

~-'-*~=~=~-eapel!-te·-·-of--t:rttf'!MJ~i-"9-wate'l"'y 

~~-=!!~tt-~==-t."'e-==atett+-..--.fe..--!~::'!!:e"~.t.t:--of--ot:he'r 

!!!!;~rta-f-~x=~!!!:e+-.:...§!.!~!-~~=.!.!.).--=-eru!==ef--~riTI 

e!!!pe!!*1:~!~r-"ti'ten-~§-1-"eAe-s--i-ft-tf.j-aee~tef'td-:l8-!!±+e.,.~ 

gt'"eft~f"-.....,_ .. ~l'tt-e:t 

t±±i designed fo~ or 

(except for natural gas}• 

capable of transporting gas 

watert or 1 iquid hydroc_arbon 

products. fro• or t:o a facili.ty located within or without 

t:his state of the size indicated in subsection (lO~(a) of 

this section; 

(d) any use of geother•al re~ources. including t:he use 

of underground space in exi~teoce or to be created, for the 

creation• use. or conversion of energy. designed for or 

Cdpable of producinq geotherma·Jly derived power equivalent 
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to 15 •ill ion Btu per hour or acre or any addition thereto 

having an esti-.ated cost in excess of -t-ise.eee .,!750,000; 

(e) any unuerground in situ 9asification of coal. 

( 11 J •Person" Means any individual, qroupt ft.-m. 

partnership• corporation, cooperative. assoc. iat ion. 

governMent subdivision. govern-nt agency. local ·governtaent, 

or other organization or entity. 

(12) "Transmission substation" means any structure. 

device, or equip.ent asse~lage, co•.anly located and 

designed for voltage regulation• circuit protection• o~ 

SNitching necessary for the construct.,o·n or operation of a 

proposed trans•ission line. 

(13) nutility" .eans any person engaged in any dS~ect 

of the production• storage, sale• deJivery, or furnishing of 

heat• e1ectrlcity, 9as~ hydrocarbon products, or energy in 

ant form for u1ti~ate public use." 

Section 1.. Section 75-ZQ-202,. MCA, is amended to read: 

"75-20-202. Exemption~. fl) lhis chapter does not 

apply to any aspect of a facility over which an agency of 

the federal government has exclusive jurisdiction. but 

applies to any unpree~pted aspect of a facility over which 

an agency of the federcTl qovern-.ent has partial 

jurisdiction. 

(2) A certificate is not required under this chapter 

for a facility under diligent onsite physical construc·t.ion 
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or in operation on ·January 1, 1973. 

(3) The board may adopt reasonable rules establishing 

exe•pt ions from this. chapter for the relocation .. 

reconstruction, or upgrading of a facility that~ 

1!1 would otherwise be covered by this chapterl and 

~ ~~ is unlikely to haye a significant 

environmental impact by reason of length, stze,· location., 

available space or right-of-way, or const~uction ~ethods•i 

.2!: 

1£1 utilizes coal, wood, QLO!!!a'SS• grain1 w·ind, or --l..!!.n 

.il,_!!_fuel source and the techno1.291_of which wi 11 resol t. an 

~~~ff!cie!!£t.!_J!~_ener9X._.f~U!!!i2!:!~ and proaote 

greater svste• re1iakl!l~_!~~~!iug_fscilltv.• 

Section 3· Section 75-2D-2ll• MCAt is alllended to read: 

"75-Z0-211. Application f i 1 i n.g and contents 

proof of service and notice. (l) (a) -An applicant shall file 

., it.h the depar t-.ent: and depart·.-nt of he a 1 th a joint. 

appl teat ion for a ce-rt·i fie ate under this cha-pt.er ·and for the 

pertlli ts. required hy-·s~e'te.....;eir-.,.,_wete-r-qtteh-t!y-f.~ !!~ 

!_he .lp ad•-tnLs"-er'i!d by the department of heatth and the 

boac& O.fi healtt! in sue~ fonn as the board requires under 

applicable rule-s. containing the fol Jowing infonaat.ion: 

(i) a description of the location and of the facl1 it.y 

to be built. thereon; 

( i i) a su•aary of any· studies. which have been made of 
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the environmental impact of 'the faci 1 ity; 

f i i'i, a state~Mn'l: expJ a-ining t.he need for the foe i.l i ty; 

( i v J a description of reasondbl e alternate locations 

for the proposed facility. a general description of the 

comparative merits and detriments of each location 

submi~ted• and a statement of ~he reasons Mhy the primary 

proposed location is best suited for the facility; 

(v) baseline data for the pri•ary and reasonable 

alternate 1oco31tions; 

lviJ at the applicant•s option, an environ-ental study 

plan to satisfy the requirement~ of this chapter; and 

(vii) s~h other inforMation as the applicant considers 

relevant or as the board and board of health by ordeL-_2£ 

rule or the departw.e·nt and department. of health by order 2!:. 

D:!.l.!__!:U f"equ ire. 

(b) A copy Of" copies of the studies referred to in 

subsection (l)(at(ii) above shall be filed with the 

departraent, if ordered., and sha.t 1 be available fof' public 

inspection. 

(2) An appli·cat.ion may consist. of an application for 

two or 111ore fac.il-i"ties in cOilbina"t.ion which Me physical)!y 

and di,f'ectl)' attached t.o each other and ar-e operationally a 

Single operatinq entity. 

(3) An awlication shall be accompanied by proof of 

service of a copy· of the applic-ation on the chief executive 
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officer of each unit· of local govern~tent• county 

COMaissione~• city or county planning boards. and feder~l 

agencies charged with the duty of prOte<tlng the environMent 

or of p1anni·n·g ldnd use in the al"ea in •hich any portion af 

the proposed facility m•y be located. bo~h as prlmarily and 

as alternatively proposed and on the following 

govern .. nt agencies: 

(a) environtnental quality coun<:il; 

(b) department of public service regulat.ion; 

(ct depart~ent of fish. wildlif~. and park~; 

(d) depart•ent of state lands; 

(e) depart~nt of co .. unity affairs; 

(f) department of highways; 

C g) depac tment of reveoue. 

state 

(~) The copy of the application shall be accompanied 

by a notice specifying the date on or about. .,hic.h the 

application is to be filed. 

(5) An application shall also be accompanied by proof 

that public notice thereof .. as given to persons residing in 

the area or alternative areas in which any por~ion of the 

proposed facility •ay be located• by publication of a 

summary of the application in those newspapers that will 

substantially inform those persons of the application.• 

Section 4. Section 75-lQ-216, MCA, is a~nded to read: 

"75-20-210. Study• evaluation, and report on proposed 
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facility -- ass i.-stance by ot:·her agencies. (1") After rece-ipt 

of an application, the depart-ent and depar~aent of health 

shall within 90 days notify the applicant in writing t.hat: 

(d) the application is in cOMplianC"e and is accepted 

as complete; or-

(b) the app-lication is not in c.a.pJi·ance and ll1st. the 

deficiencies therein; and upon correction of these 

deficiencies and ~esubais~ion by ~he applicant, the 

depart.ent and depart:Rent of health sBall within 30 days 

notify the applicant in writing that. :the application is in 

compliance and i~ accepted as complete. 

(Z) Upon receipt of an application co~lying with 

15-20-lll through 75-20-215t and this section, the 

departMent shall com~~ence an ·int.ensive study and evaluation 

of the proposed facility and its eff~cts• conside~ing all 

applicable cri~eria listed in 75-20-301 and 7~-Z0-503 and 

t~ depart~nt of health shall commence a study to enable it 

or the board of health to issue a decision, opinion• urder• 

certifacation. or permit as provided in subsection (3)• The 

department and depart~nt of health shall use, to the ~•tent 

they consider applicable. valid and useful existing studies 

and reports submitted by the app1icant or compiled by a 

~tate or federal agency. 

{3) The depart~~ent of health shall within ye.ar 

following the date of acceptance of an application~ and ~he 
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board of heal t·h .2!_departl'lenL~L~., if applicable., 

within an additional b monthS• issue any decision• opinion, 

order, certif'i<:at.ion, or per•it requi·red tr.,-"!!~t:e-er-~e+ 

o~--eftd--wster--~~e~~~y-~ws under the_laws ad•inis~ered ~ 

t.he departMent _gf health-.!![_!b!!__~g_gf_ heal!!! and this 

chapter. The department of health and the board of health 

shall determine COiftp1 i·ance with et-~---emd--.. 8~--e,ae+.f-~y 

s~rtd-81"fts all __ sU!!,!!ardsp per•iL_~Yi.!:!•entsr 

implementation plans ~~--ln!l£ _ _jurisdicti9ll for 

dnd 

the 

primary dnd reasonable alternate locations. in their 

de,isiont opinion• order, certification• or per•it. The 

deci~iont opinion., order. certification, or per•it• with or 

without conditions. is conclusive on aJ1 Matte~s &~-e+P--and 

w~e~--~ae+ity--+~e~--H~de~t~f~eP~-aftd-~~~e-ei~-end 

·~·~-~~~*tT-~t~~~~~ that the depart•ent of health and 

boar-d of health administer, and any of the criteria 

specified in subsections !21 through-L!l-2! 75-20-503~~t-end 

t~ that are a part of the determinations made under ~e~~ei 

eftd--~~e--~--eft4--.e~er--qaa+~y---~~at~ ~-la~ 

•df!,j;Si st.ered__2y t.he deoartmant of ·he a 1 t!L.~!!~.:L!.t!!LbOd!;.d of 

~~~· Although th•_ , decision, opinion, order• 

cer-tif"ica·tion, o~ per•it issued under this subsection iS 

conclusive,. the board rei:ai·ns authority to ,...ke the 

determination required under 75-20-301(2){c)• The dectsiont 

opinion, order, certification, or· per•it of the departaent 
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of health or the board of health sa-tisfies the revi~ 

requireMents by those agencies and shall be accep~abJe in 

lieu of an .environMental impact state~nt unde~ the Montana 

Environmental Poljcy Act. A copy of the decision. opinion, 

orde~, certification, or perait shall be served upon the 

departMent and the board and 5hal1 be utilized as part of 

their fi·nal sit.e select.ton proce.ss. Prior to the issuance of 

a preli•indry decisi~n by the departmant of health and 

pursuant to rules adopted by the board of health• the 

depar~.ent of health shall provide an opportunity for public 

review and com•ent. A-ttee+~·~-b,.--the-tleJ!HS-r-t:flteftt!-e-f-he-e+th 

ot""·-~e-M"d-&f--1\ee-J.t:.,_-1-e--st~lt~~·-eppe++e-te--~e-w-t-ew--ptw~ttftft't 

~o--~~--e+r-~ftd-~r-~a~+~y-~~~te~-ad•T~~~e...ed-fty-~ft@ 

depar~ft~-e~e~~h-end-~eard-e+~~a•~~· 

(4) Within ZZ Months following acceptance of an 

application for a facility as defined in (a) and (d) Qf 

75-20-l04(10t and for a facil i:ty as defined in (b) and (c) 

of 75-20-lO~ClO) which is ~~e than 30 miles in len9th and 

Nithin 1 -year for a facility as defined in (b, and tc) of 

75-Z0-104(101 which is 30 ai les 

depart~nt shall make a report to 

contain the depart-.ent •s 

or less in length• the 

the board Nhtch shall 

studi-es. eva 1 uat ions., 

recomaendatiOn$• other pertinent docu.ents resulting fro. 

it5 study and evaluation, and an erw·ironDMrntal impact: 

stateeent or ana1ysis prepared pursuant to the Montana 
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Environ•ental Policy Act., if an,-. If the application is. for 

a combination of t~o or •ore facilities, the depdrt-.nt 

shall aake its report to the board within the greater of the 

lengths of ti~~e provided fDI' in this subsection for either 

of tne Facilities. 

(5) The departments of highways; communi~y affairs; 

fish, wildlife. and parKs; state lands; revenue; and public 

service requlation shall report to the department 

anfor.ation relating to the i~pact of the proposed site on 

each depart•ent•s area of expertise. The report •ay include 

opanaons as to the advi~ability of granting. denyinq. or 

modifyln9 the ce~tjficate. The depart.ent shall allocate 

funds obtained from filing fees to the departMents mdking 

reports to reiabu~se them for the costs of coapiling 

anformation and issuing the required report.• 

Section 5. Section 75-ZD-218• MCA. is amnded t.o read: 

•75-Z0-218. Hearing date -- location -- department to 

cK:t as staff- hearings to be held jointly. (1) Upon 

receipt of the department's report submitted under 

15-2:0-Zlb• the board shall 'Set a dat.e for a hearing to begin 

not more than lZO day'S after the receipt. except for tho~ 

hearings involving applications sub•itted for facilities as 

defined in (b) and (CI of 75-Z0-104(10b certification 

hear 1ngs sha1t be conducted by the bo.ard- in the county seat 

of lewis and Clark County or the county an which the 
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facil-i-ty or the greater portion thereof is to be located. 

(Z) Except. a• provided in 75-ZO-ZZ1(il• the depart..ent. 

sha 11 act as the staff"- for the board throughout the 

decision.akinq process and the board .ay request the 

depar t-.ent to present. t.e.sti 110ny or cross-exa•i·ne witnesses 

as the· board considers necessary and appropriate. 

(3) At the request of the appl iciant. the dri7 

e~he~~ed--~~~e--e~~-eftd-we~·-~~e•*~y-e~~e' ~~ 

of hea1th and ~he ooard_of health shall hotd any required 

permit hearings required under laws a~•inistered by those 

agencies in conjunction with the board cert-ifi-cation 

hearing. In such a conjuncti we he.af'" ing the tiae periods 

established for reviewing an application and for issuing a 

decis.ion on certification of a p~oposed facil-ity under this 

chapter supersede the tiMe periods specified in other laws 

ad•inistered by the d.+y--~ft8r+~--~~e~e-e+P-~~~ 

~a~+~y-agene+e~ de~rt~nt of health and t~e b~--2! 

health.• 

Section 6. Section 75-Zo-zzo. HCA• is aaended to read: 

"75-20-220. Hearing exantaner restrictions 

duttes. (lJ If the board appoints a hearing exa•iner to 

conduct any certification proceedings under this chapter. 

the hearing exa•iner may not be a ~mber of the board• an 

employee of ~he departMent• or a meabef or e~loyee of ~he 

department of heal~h or board.of heal~h. A hearing e•aminer. 

-lit- SB 376 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

,zl, 

22 

23 

24 

25 

SB 0376/02 

if a-ny.,- sh-atl be appoint:ed by the board within 20 days after 

the depart.~nt•s report has been filed ~ith the board. If a 

hearing is held before the board of health 2L!b~2.!!.!:..!!!!!.1 

2.L__~!t'h~ the board and the board of heal-th 2!.~ 

~~nt of health shall •utually agree on the appointMent 

of a hearing e~a•iner to prestde at both hearing~· 

(2) A prehearing conference shall be held following 

notice within 60 days after the depart.ent's report has been 

filed with the board. 

(lt The prehearing conference shall be organized and 

supervis·ed by the hearing exa•iner. 

(4) The prehearing conference shall be directed toward 

a deter•ination of the issues presented by the application., 

the departllent•s report., arid an identlflcat.ion of the 

~itnesses and docu~ntary exhibits to be presented by ~he 

active parties who intend to participate in the hea,-ing. 

(5) The hearing exaMine,. shalt require the ac~ive 

parties to submit• in writing• and serve upon the other 

active parties, all dtrect testiMOny ~ich they propose and 

any- studies, investi.;-.ations.. reports. or other 'eJCtlibits that: 

any active party wishes the board to consider. These 

written exhibits and ~ny documents that the board itself 

wishes t.o u&e or rely on shall be sut.i tted and served 1n 

J i-ke taanner·., a-t least ZO days prior to the date set for the 

hearing. for good cause ~hown• the hearinq examitlf!'r ~~~ay 
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aJ·1ow the introduction of new evidence at. any tiate• 

C6) The hearing examiner shall allow discovery which 

shall -be coMpleted before the co.mence-ent of the hear inge 

upon good cause ~ho•n and under such other conditions as the 

hearjng exd•iner shall prescribe. 

(7) Publtc witnesses and other interested publtc 

parties may appear and present. oral testt.ony at ·the hearing 

or sub•it written testi•ony t.o the hearing exa•iner at the 

time of their appearance. These witnesses are subjec~ to 

cross-exa•inatton. 

C 8) The hear &ng exa•i ner shalt tssue a prebearing 

order specifring the issues of fact and of law. ldentifyio9 

the witnesses of the active parties. na•ing the public 

witnesses and other interested parties who have sub•itted 

written testimony in lieu of appearance• outtining the order 

in which the hea~ing shall proceedw setting forth those 

section 75-2D-30l criteria as to •hich no issue of fact~ 

law has been raised ~hich are to be conclusively pr@Sumed 

and are not subject to further proof except for good cause 

shown. and any other special rules to expedite the hearing 

which the hearing exa•iner shall adopt with the approv~l of 

the board. 

(9) At the conc1usion of the hearing, the hea~ing 

examiner shall declare the hearing closed and shallw within 

60 days of that date. prepare and sub•it to the board and in 

-16- S3 316 
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the case of a conjunctive hearing. Nithin 90 days to the 

board and ~he board of health 2£__departMent of h~alth 

proposed findings of fact., conclusions of 1aw 9 and a 

recommended decision. 

(lOJ The hearing examiner appointed to conduct a 

certification proceeding under this. chapter sh-alt insure 

thdt. the ti.e of the proceeding. fro• the date the 

department.•s l"eport iS filed with the board until the 

recomMended report and order of the exa•iner. is filed with 

the ooard• does not exceed 9 calendar MOnths unless extended 

by the board·for good cause. 

Ill, The board or hearing e xa•i ner 11ay waive all or a 

portion of the procedures set forth in subsections (2t 

through (8) of this section to expedite the hearing for a 

facility when the depart.ent has recommended approval of a 

facility and no objections ·have been filed." 

Section 7. Section 75-2Q-30lt MCA. is a~nded to read: 

"75-Z0-301. Oet:i5ion of board findings necessary 

for cert:ification. (1) Within 60 days after submis.ston of 

the recoMmended decision by the hearing exami~er~ the board 

shall •ake complete findings. lssue an op1nio~. and render a 

decision upon the record~ either granting or denying the 

applilca1:ion as filed or granting lt upon r.uch terMs, 

conditions. or modifications of the construction. operation, 

or maintenance of the facility as the board considers 
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app.-opriat.e. 

(2) the boa .. d aay not grant d certificate either as 

proposed by t.he app1 i·cant or as IIIDdi•fied by the board unless 

it shall find and deter•ine: 

(a) the basis of the need for the facil;ty; 

Cb) the nature of the· probable environmental impact; 

(c) that. the faci 1 i·ty represents "the •inl.u• adverse 

envi ronlltental i•pact• considering the state of ava·i fable 

technology and the nature and econo~ics of the various 

alt.erna.ti~es; 

(d) each of the Cf"iteria 1 isted in 7S-Z(r503i 

(e) in the case of an electric, gas., or liquid 

transaission line or aqueduct: 

(i) what parte if anye of the line or aqueduct shall 

be located underground; 

(ii) that the facility is consistent 

ptans for expansion of ~he appropriate grid of 

with regional 

the utihty 

systems serving the state and interconnected utility 

systems; and 

(iii) that the facility will se.rve the intel'ests of 

utility system econoMy and reliability; 

CfJ that the Joc.ation of the facH it.y as proposed 

confor•s to applicdble state and local laws and regulations 

issued thereunder. except that the board may refuse to apply 

any local law or regulation if it finds that. as applied to 
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'the proposed facility, the law or -regulation is unreasonably 

rest.ric~ive in view of the exis~ing technology, of factor~ 

of cost. or economics. or of the needs of consumers., whether 

located inside or outside of 

govern~nt subdivisions; 

the directly affected 

(g) that the facility vtJ·J serve the public interest• 

convenience. and necessity; 

(h) ~ha~ the depart~t of health or board of health 

have issued a decision• opinion, order. certification. or 

perati t as requi·red by 75-Z0-216 [ 3); and 

(i) that the use of public lands for location of the 

faci 1 ity was evaluated and public lands Nere selected 

whenever their use is as economically practicable as the use 

of private land~ and co•patible with the environaental 

criteria listed in 75-20-503. 

(3) In det.er•ining that. the facilitt will serve the 

public interest.,. convenience. and nec·es.sity under subsection 

CZ){g) of this section• the board shall conside~: 

(aj the ite•s I isted in subsections. (2)(a) and (21{bl 

of this section; 

. -(b-+ the benefits to the applicant and the st:at.e 

resul·ting fro• the propo•ed faci 1 it:y;; 

(c' the ~ffects of the econo•ic activity resulting 

fro• the proposed facility; 

(d) the effects of the proposed fac i H.ty on the pub! iC 
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hedltht welfare. and safety; 

(e) any other factors that. it considers. relevant.. 

(4) Considerations of need. public need• o ... pub lac 

convenience and necessity and deMOnstration thereof by the 

applicant shall apply only to utility facilitteS•t-t'towever..,. 

~" ... ="e-s-~~~o-1'-l-f-ect+i''tru.=.!!!::1e++rted-fn-~ttb.,eeti~ 

ft!!±iett+t=-<>f--'f~-iil~.r_~~~-l!+P"'4~~~ 

~ttn±nt+..., .. ~...,-· 

Section 8. Section 75-Z0-304. MCA. is amended to read: 

•75-20-304. Waiver of proviSJons of certifica-tion 

proceedings. (1} The board aay waive COIPp1 iance wi:th any of 

~he pr~visians of 75-ZO-Zlb ~hrough 75-20-ZZl, 75-Z0-501. 

and this p~rt if the applicant makes a clear and convincing 

showing to the board at a public hearing that an iamediate, 

urgent. need for" a fac i 1 i ty exists and that the appl icaot did 

not have knowledge that the need for the facility existed 

sufficiently in advance to fully c~ply with the provastons 

of 75-20-211> through 75-ZD-222• 75-20-501, and this part. 

f2J The board tRay waive coepli·anc@ with any of the 

provisions of this chapter upon receipt of notice by a 

utility or person subject to this chapter that a facility or 

associated facility has been damaged or destroyed as a 

result of fjret flood, or other na~ural disaster or as the 

result of insurrection, w~• or other civil disorder and 

there exist.s an i•~diate need for construction of a new 
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facility or associated facility or the relocation of a 

previou~Jy existing fac.i1 it.y or associat.ed fa<:i-lt·t.y in order 

to pro•ote the pub-1 ic wei fara. 

1.!L_The board shall_ wain_ coJRpl i·ance_ with _ the 

! .. !~!U!.i.ttt'£!!.ll--2!-.!~.::I!.ll_!ubsec! ions_!llill.t f 3:1 Cbl, BOd 

11l1£1_gf 75-20-301• and T5-Zo-5~~!ha __ ragujreMeots of 

subsections ....L! I {a!! i VL...£!!L.ll!l--2L7~-l0-ll1.L..75-ZO-Zl611Lt 

_!~ __ !5-~Q.ll~J Calc ivJ relati!19._~ _ _sg!l!l9erat·ion_--2f 

~tt.et~- sites if _!b!__!Qpli<a~_Ma«es a clear _ _!DQ 

;_on~J..nci nq showing !2-!.!l!L!:!.Qard n_~_!!!!!!liL~ing thd!,=._ 

ll.l __ a_2.!2P05ed f .!illi.U._!!il!_!!!_£2!lll!:~ted _ _!,!!.._~ 

~!!,U_where ~-__ll!l9.!!__!_!2l2.r:!!..__Mith!.a_!~~L.l!~ 

per•~nen~curtailed 2!: ceased ~ations causing a 1ols of 

1;50 or more ~~~j.22.§: __ n_~ e!!tlloyer•s __ ~!!!.ions 

witbin_!~Rreceding 10=%~~!iodj 

ll!l~!....£.Quntr~~!!icip~verning bodie'5 in whose 

l!!.!:.ildiction-.1~-fa£l!i!Li.L.QLOOOSed to be los!S!!.!~~e2.!.! 

Ql_resolution ~uch a wai~i~ 

1£1-!!:!~!.222-i~sLfacil in_ will be construc·t.ed wit!:! in a 

!~!!!i!.!L~di.!!.!_2f the o~ions~!_~l!,!_S!..!!~_been 

£_ur!ai 1e~ 

llL-.l.!:!.!_!!aiver.J!rOvided for in subsec.~on (3) appl ie!!. 

~.X-l.!L.e!:!.!!~!!!_lob_!~~.L.-2.-!!!!9!!L~~~- The 

~X!.LQ!OVi ded_ for !.!L~~.2!L11!_d2es n.2L!!IU!..!.L!2- lobs 

Qf_~~~P.Qr~~~r seasonal natur~lnclu9!nq but~linited 
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to cons:t.ruc!.iJ!!L--.LOfl::Lor ·job to~_9!f!:i.!!g_J abo!.._S!~!,ll· 

Section 9. 

"75-2Q-'t06. 

.2f__!!ealt;hf ~ 

Sect. ion 75-2G-It06,. Me A.. i s a~~ended to read: 

Judicial review of board~ dee~~ ~ 

dm.!!.!!!!!!!!--!!!_"!;alth decisions. (1.) Any 

active party as defined in 75-ZU-ZZI agg~ieved by the final 

decision of the board on an application for a certificate 

•ay obtain judicial revie~ of that decision by the filing of 

a petition in a state district court of coepet.ent· 

jurisdiction. 

(2) The judicial ~evie~ procedure sha11 be the sa~e as 

that for contested cases under the Montana Administrative 

Procedure Act. 

lll__When the board of health ~L_2~partm!Q!--2f_ health 

conducts hea.rinqs pursuant to 15-lQ-216{31 and 1-5-ZQ=--ZUl •nd 

l!:!2--~1 ica!!.l_lL.9!.ant:ed a ~.i..!_2r cer-ttficationt witt:L!n. 

wi~hout conditions. pursuant to the la~s admini~tered by the 

2~~!!!_.2f~a1t_!!~~~-!n!L_boa!.d of heal!h_~this 

cha(!tert__!.!:!~decisio!.L~X~!~~ealeQ_i.u-£.2njun£~ 

!!l!!L_!.h_!__fi na!_~s i on __ .2f._ the_~oa.!JL_2!__provi de!!-l.!! 

75-Z0-406( ll~Q__!ll~_!!~er•i.LQ£~tif!cat.i on i~~nied 

.!U:_~~M:!.!Ient _ _2.! __ ~l th _ _Q£_.i!!g_.22H&_2f-~1 t:h~ the 

SlUl!lcant_~:t.!, 

121~~~1-.-!!:!~Qenial under_-l!!!L-..!21!!!ll'ate review 

proC~!tl--.1!!.2Y i d!tQ _ _i~--!ruL_!&!~L~dM.i.!! j s te red ~---1":..!:!! 

~~~nt_QL.!:!~alth ~d the~rd oL_~althi_2! 
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.1!1.l.__!:!!!~~~r:i!I!!L:M!_~al __ YJL__denlll__!!.L--t.!l!t 

2 ~epartaen~ of health or the boa~t_health un!l!_afte~~ 

3 board has issued ·a final deci~lon. 

4 (\) tlothi!'!9~ this_~~- NY be construed to 

5 prohibit t~J!B!rd froa_hol!t_.i!!g_a he-aring as herein provided 

6 Q!!__all Atatte,-s_t:ha~-!!.91.~ sub ject_!l~!Hl~g_~peal 

7 by th!!_2ealiCant under 75-Z0-~061111~· 

8 N~W-5E£Ff9M.--See~~&R-~~---~~eb~J~y.--fSee~+eft~--t 

9 dftd--~j--do--~-~~y-~o-&ftr-p+pe~ffte-~eeT+~y-~wft+e~~ 

10 eon~~aet-~-the--prepa~e~eft--ef--eft--eftw~~en.e~e~--T•pec~ 

11 aftft~~~~--~~-b.en-en~ere.-*~wt~~-efty-~ftey-e~-the-s~.te 

12 o~efte-p~~~-~enwery-+y-+~~ 

13 Section 10. Effective date. This act is effective on 

lit pass.age and app-rova 1. 

-End-
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SENATE BIU. NO. 37·b 

INTRODUCED BY ·s. BROWN 

A BILL FOR AN ACT ENTITLED: •AN ACT REVISING AND CLARIFYING 

THE 140NTANA MAJOR FACILITY SIHNG ACT TO INCREASE THE 

EXEMPTION LIMIT FOR AN ADDITION TO A FACILITY; REVISING THE 

DEFINITION lJF A FIICILtTY; INCLUDING IWI--~Ect.-tHES~~·s--A 

FIE+t.W¥ EXS!!f!IHG FruLIT!ilJ\!MCT TQ_THL!!ll!f!ANA S!!W!:: 

AND U!QERGROUND-MtNE_RE~lAMA~__!f!; EXPANDING EXEMPTION 

CRITERIA FOR THE RELOCATION• RECONSTRUCTION• OR UPGRADING OF 

A FACIL!T'f; CLARIFYING APPELlATE REVIEW 

ClARIFYING WHICH DECISIONS OF THE BOARD OF 

ENVIRONMENTAL SCIENCES AND DEPARTMENT OF 

ENVIRONMENTAL SCIENCES ARE CONCLUSIVE; REQUIRING 

PROCEDURES; 

HEALTH AND 

HEALTH AND 

THI:' BOARD 

TO WAIVE THE ALTERNATIVE SITE STUOYt ADVANCE NOTICEt AND 

MINIHUH ADVERSE ENVIRONMENTAL IMPACT REQUIREMENTS WHEN A 

FACILITY WILL BE CONSTRUCTED IN A COUNTY THAT HAS 

EXPERIENCED SEVERE UNEMPLOYMENT PROBLEMS BECAUSE OF A PLANT 

Cl 0 SURE ; PR 8¥tflfN6--F8R-APP~.fEA&fld''f¥-8F-SEEH BHS-AFF£fHtff6 

H*d8R-PtP€~.f~~ AHEHOING SECTIONS 75-2D-lO~t 75-20-202o 

75-ZO-Z l Lt 15-ZD-ZH>t 75-ZD-218, 75-20-ZZO. 

75-Z0-304, AND 75-20-406, MCA; AND PROVIDING AN 

EFFECTIVE DATE.• 

75-Z0-30lo 

IMMEDIATE 

BE IT ENACTED BY THE LEGISlATURE OF THE STATE OF MONTANA: 
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Section 1. Section 7S-2D-1~, MtA. is a~nded to read: 

"75-Zo-10~. Definitions. In this chapter. unless ~he 

context requ if'eS otherwise, the fo1 lONi ng definitions ap-ply: 

(1) •Addition thereto• means th• installation of new 

•achinery and equipaent. which would signif,'icant1y change the 

conditions under which the eer1!H+ea-te-~H"!t-e Us_llity 

!.!:_~perated. 

(2) •Applicat.ioft• taeans an applic.-t.ion for a 

certif·icate sublni t:t:ed in accordanc·e with 't.hi s chapt:er and 

the rules adopted hereunder. 

(3) "Associated facilities.• im:-ludes but. is RO~ 

li•ited to transport~tion links of any kind. aqueduc~s9 

diversion dams. transuission substations. sto~age ponds 9 

reservoirS• and any other device or equipMent associated 

wi~h the production or deliYery of the energy form or 

product produced by a facility. except that the terM does 

not include a facility. 

(4) •Board11 tneans t.he board of na~'Ura1 resources and 

conservation provided for in 2-15-3302. 

( 5) "Board of health" •eans the boa-rd of health and 

environmental sciences provld~d for 

(6) •tert.ificate" means 

environmental co•patibi·lity and 

board under thi !t chapte.- that 

in 2-15-2104. 

the certifica~e of 

public need issued by the 

is requt.red for ~he 

construction or operation of. a facility. 

-z- SB 316 
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f 7-J "Ca.Mnee to cons.t.ruct• aeans: 

(at any cle-aring of •Jitftd. excavat-ion. con-struction. or 

othar action that would affect the environ.ant of the site 

or route of a f ac i 1-i ty but does nat taean changes needed for 

teqporar~ use of sites or routes for nonutility purposes or 

u$es in securi-ng geological data, including ne-cessary 

borings to ascertain foundation conditions; 

Cb) the fracturing of underground for.ations by any 

means if such activitv is related to the possible future 

development of a ga5ificat.ion facility or a facility 

include the e-.ploying geoth-ermal resources but does not 

gatherinq of geological data by boring of test: hole$ or 

other underground exploration, :invest:.i~Jation• or 

expe~i~ntatjonf 

( c J the cot~.ence:-nt. of e-a nent do.aa-i n prCKHd'i ngs 

under Ti t·Je ;yo, chapter 30• for I .and: or l"ights.-ot-.. -ay upon 

or over which a facili~y .. Y be <Onstructedt 

1 dl the relocation or upqradl ng of ..., eKi sUng 

facility defined by lbl ·.,r tc) of subsection (10)t including 

upqradt-ng to a 

(lO)Cbl• except 

design capacity cov'ered 

that the ter• does not 

by subsection 

include nor~~~~al 

•ainten~e or repair of an existing facility. 

C Bl "Depart-.nt• means the depar~-.nt of nat. ural 

r-esources and conservation providecf for in cfit.le z. chapter 

l5• part 33. 
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( 9) •oepartllent. of health" ~Hans the aep.ar-t.meAt. ol 

health and eBvtron.en~al sciences provided for in Title lt 

chapter 15, part 21. 

ClO) •Faci J it.y• -..11'5: 

(a) except for crude oil and natyral gas refineries, 

and facilities and associ4ted faciliti&s designed for or 

capable of prOducing, g•thering• processing. trans•itting. 

tranr.porting, or ·distributing crude oil or natural gas• each 

plant.• unttt or other facility and a&sociat.ed fac.ltities 

designed for or capable of: 

(i) genera~inq 50 .. gawatts of elec~ricity or More or 

any addition thereto Cexcept pollution con~rot facilities 

approved by the depat'tiiiE!f:Jt of health and envtrontnental 

sciences added to an e•isting plant) having an estimated 

cost in excess of ~rse..eee •ne..eea !!Q_!UIJ,IQ!!!i 

( i i, producing 25 •i 1 t ion cubic- ·feet or 11ore o~ gas 

derived frOM coal per day or any ~ddition thereto having an 

estimdted cost in excess of ~i!-58- H!~ 110 Mlllli!!!i 

(ii-i) producing Z5.,0DO ba-rrels of liquid hydrocarbon 

products per day or •ore or any ackt.i t.i.on- thereto having an 

esti01ated cost In exc .. ss of •i!§&o8Qe •~Mil!! $10 HILLION; 

CivJ enriching uraniuM •tnerals or any addition thereto 

having an est.i•at:ed cost. in excess of ..,~...,. ... •·~HYBM 

!!.!!.!,!!!!! ; or 

!lQ 

(vi ut<i·lizing•-rwflft.i.ft9T or conv .. rt:'l.ng !100,000 tons of 

_,_ 
58 376 
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coal per year or •ore or ·an, addition thereto.!-{XCEP.T T-HOSE 

ill!illill_2\!B.IEC T TO THE -~!~ _ _lTRIP- ANO 

UND~kGROUND-MINE RECt~MATION A£!1 having an estl .. ted co~t 

in excess of •Meweee .,B .. - !!lL~IlllON; 

(b) each electric ~rans•ission line and associated 

facilities of a design capacity of .ore than 69 kilovolts. 

except that the ter• does not include an electric 

t.rans•i.ssion li·ne and associated facil iti.es of a design 

capacity of l30 kilovolts Of" less and 10 Miles or less: tn 

length; 

(c) each pipeline and associated faci·l itie·s!. 

:ti:1~~~=f-=-""~eb+e-'-Of-'tr~t:t!!<!-w"~ 

~~~~ed--~=~==.-e+~.--•o.--Sh•--~~~~--Of--o~heT 

~Tefl%:.::.!!!!!•~"•*-::!J!..-"""'Or-...:e'f"'l:rdie--oi-.f--eftd--of-'-'81-deft'CII'! 

~+t:t-vee·~.,.~n-i9-+fte1'11H-1-tt-fl*eeetef'....;_etttt--3,·e-tw-t--"'e~~-or 

~•ea~e~-+ft-~eftg!~ 

.t±±:t designed for or capable of transpor~ing gas 

(except. for natural gas)• water• or li·quid h1dJ"ocarbon 

products frolft or t.o a facility located within or without 

this state of the size indicated in subsection (lO)(a) of 

ttlis section; 

(d) any use of geother•al resources. including the use 

of underground space in existence or to be created, for the 

creationt use. or conversion of energy. designed for or 

cap6b1e of prOducing geother•ally derived power equivalent 
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to zs •i 11 ion Btu per ·hour or 1t0re or any addition theret.o 

having an e·stiaat:.ed cost. in excess of •~s-e.eee j7S(),gOO; 

(e) any underground in situ gasif'icati.on of' coal. 

(11) •Person• ~~eans any indi vi·dual. group, f ir•• 

partnership• corporat ion• cooperative• association, 

govern~~eot subdivision, govef'n.-nt agency. locdl 'govern.aent, 

or othe~ organization or entity. 

(12) Mfransmission substation• Means any structure, 

device, or equip'lll:!nt: assellblage, co•a>nly Joc·at.ed and 

designed for voltage regulation, circuit protection, or 

switching necessary for the construction or operation of a 

proposed transmission line. 

(13) "Utility" ~ans any person engaged in any aspect 

of t.he product.iOf'tto storage, sale. de·livery• or furnishing of 

heat, electric i ty• gas ... hydrocarbon products, or ene·rgy in 

any form for ulti~ate public us@.• 

Section z. Section 75-Zo-zoz. MCA, is amended to ~ead: 

•15-lO-lOZ. Exemption~. fl) This chapter does not 

apply to any aspect of a facility over w~ich an agency of 

the federal government has exclus-ive jurisdiction, but 

applies to any unpreempted aspect of a factlitr over which 

an agenc.y of the federal gover·natent ha" parti.a1 

juri"Sdiction. 

t2J A certificate is not required under this chapter 

for a faci 1 ity under diligent ansi te physical construc·tion 

-6- SB 376 
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or in opeTHion ·on ·Januaf'y 1, 191-h 

( 1) The board may -.adopt re.as.onabt-e -rutes establ:.i-Shin.g 

exea~pti-ons fr·011 t:his chapter for t.he rtt·tocat.ton. 

reconstr11etion. or upgr-ading of e faciti~t.y tna-e.:. 

in would other-Wi s.e be covered by ·this chapter..i ,and 

1!!1 toltft is unltJoely to h""e a si9flificant 

envt-ron•nta 1 i•pact by r-eason of lengtht si zv.· locat iOth 

avail-able Slf"ace -or t"ight-of-... ay, Of" canst.ruct.iO'ft · nMtthodS•i 

2[ 

.1tl ut:·i li"Ze$ coal, woo!h._bio!,!ass, gralnr w-ind, or~ 

.!.1-!.-f!!~l sourc-e and the t.echnolwr of .,hich wi J.l resut t tn 

9.!!i!UL.::!!f fi c ie~pt'oaote ener-sax._s:onse.rvat iont :JOd pn,.ot;e 

ga_at.er :;y st- reI I al!ill'U...!l!I!Llt!!LU.Ulill9 f acj I I t 'f• • 

·Section 3· Sec--tion 75-2o-21lt MtAt iii ._.nded to ..-ead: 

"75-20-211. ~lic•tion fi lin.g and conten·t·s 

. pt'oof ·of service ..and -notice. (1) (a) -An app1ic_ant shai-J file 

.wIth the depar t.aent and depB"~nt of hea I. th a joint 

applh::a-t.ion for --.a ce:rt·i ficat.e un:.ct.r tttisc chapter 'and for the 

par•its required to,......to-r----e.-q-~1:,..-+aws !!!!!!!!!: 

!he laws ad•<nio;t....-ed b-r ti'MI depart"'!!!!1-!!! heahh anq -1!!!! 

board of h~!n in such for• as the board requires under 

appl jcabl.e rule-s .. -con-t.ai-ning the fo:nowing infor•ation: 

(i) a descri_ption of the location and of the facility 

to be bui·1t. thereon; 

( i i) a su ... ary of any' -studie' ... nich have been atade of 
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the envi roowaental itnpact of :the faci J i·ty i 

fii .. iJ a staw•nt'·expaa-ining ·the need for t.fte f~K:·i1ity; 

(ivJ a <Mscription of re-asonable alt.ernat:e locations. 

for the proposed f'acil ity, a gener.Jl descript·ion of t.he 

comparative ·-r·i·ts and detriMents of edCh locatton 

-sub-Mi t:t.e-c:h and a sta-tement of the rea56As why the -primary 

proposed location iS bt!-S't Sui~ed ror the faciJit.y; 

(vJ baseline data f·or the pri•ary and reasonable 

alternate locations; 

(vi 1 at the appllcant•s option. an environ~~ental study 

plan t.o s-atisfy the t"equire-Mnt·s of t.hi'S chapter; and 

(vii) such other i nfor•ati on as the app~ icant. considers 

relevant: or a-s t:he 'bo-ard and baat"d of health by order qr 

rule or the depart•nt and ct.partWient. of health by order 2!, 

LY!!~~ require. 

fb) A copy or copies of the studies referred t.o in 

subsection (l)(a)(iiJ above shall be filed with the 

departMent, if ordered• and shall be available far public 

inspection• 

(2} An appJi·cat.ion •ay cOn5iSt:. of an application for 

two or •_ore faciJ.i.ties in cOBbtn.rtion which are physical l•y 

and di·rect.l y attached to each ot:her a~d ar,e ope rat i ona 11 y a 

singl• operating entity-. 

(3) "" application shall lte accompanied 11y proof of 

servi-ce of a copy· of the appli·c·at:ion on t.he chief executive. 

-8- SB 376 
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off it:er of each unit· of local govermnent, county 

corutissioner. city or county planning boards" and federal 

agencies charged with the duty of prote~ting the enwironment 

or of planni·ng land use. in the area in Mhich any portion af 

the proposed facility •~Y be located, both a~ primarily and 

as alternatively proposed and on the followinq state 

govern.ent agencies: 

(a) environmental quat ity counci 1; 

(b) department of public service regUlation; 

(c) department of fi~h" wildlife, and park~; 

(d) depart .. nt of state lands; 

(e) depart.ent of co.-unity affairs; 

(f} depart.ent of highways; 

19) depar t:ment of revenue. 

1 It 1 The copy of the app licatlon sha 11 be accompanl ed 

by a notice specifying the date on or about which the 

app1 icat ion is to be filed. 

t5) An applicat-ion ·shall also be accorapanied by proof 

that public notice thereof was given to persons residing in 

the area or aJ~ernative areas in which any portion of the 

proposed facility ~aay be located., by pub1i·ca1:iOR of a 

-su~~t~nary of the application in thos.v ne•spapers that: will 

substantially inform those persons of the application.• 

Section 4. Section 75-Zo-216t MCA• is amended to read: 

n·rs-zo-216. Study• evaluation. and report on proposed 
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facil it.y -- assi-stance by other agencies. Cl.) After receipt 

of an app-1 ication. the depart11e11t and depart~~ent. of health 

shall within 90 days not:ify the applic'ant in wrl·tlng that: 

(a) the appl ica1:ion is in COtRpl i.anc·e and is accepted 

as complete; or 

(b) -the app-licatiOn is not in c.0111pl i·a.nce and J i1s·t 'the 

deficiencies there-in; and upon corr'ec<tion of these 

deficiencies and resub•is:sion -by the applicant., the 

department and department of health shall within lO days 

notify the applicant in writing that the application is tn 

compliance and is accep~ed as complete. 

(2) Upon receipt of an application co~lying ~ith 

75-ZO-lll through 7~-ZO-Zl5• and this section, the 

depart.ment. shaJ 1 com~~ence an ·in~enS>i ve 5tudy- and evaluation 

of the proposed facilit.y and it.s e·ffects, considiecing all 

applicable criteria 1 is.ted- in 75-20-301 and 7'5-20-'503 and 

the department of health shall coralllenCe a st·udy to enable it 

or the boa~d of health to issue a dec.isiont opiniont ordery 

certification. or permit as p..-ovided in s.ubsection ("3). The 

depart11ent and depart~nt. of health shalt· use., to the lri!Jltent. 

they con-sider app1 icablli:h valid and useful exis1:inq studies 

and reports submitted by the applicant or c.ompiled by a 

st~te or federal agency. 

(3) The depart.ent of health shall wtthin 1 year 

follo.,.ing r.he date of accept.ance of an application-. and the 

-10- ss 371> 
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board of healt-h ,2!__departMent of health, if appJ icable., 

within an additional 6 Month&• i55ue any decision. opinion, 

order, certi t·icat.i on, or- per•i t requi-red &y-s'tle't'e er ~•••·•' 

...... --OUHt--wet ... --_,.rly-- unc1er the_Jaws ad!tini stere'L!U 

the depaf"t!ent of healt.h or t.he· board of hftl$.!! and this 

chapter. The department of health and the board of health 

sha 11 determine 

S~fltl-ds ~II' 

itapleiRentati on 

primary and 

c.oap-1 i-ance with ei'l"'--etM--weter--ttt:te+-rt.y 

standard§, ~11_-~!ti!!:B!:!!h and 

plan~ !!!l.Sl!.!:__!heir _J!:!!:.issuc ti 2!! for the 

reasonable alternate location$ in their 

decision, opinion. order, certification, or per•it• The 

decision, opinion, order• certi f·ication, or per•it• wit.h or 

without conditions, is conclusive on all •atters ef-e~--~ 

wMe.---qae·Hty--.;.IOp'lets--.... d--1:1\t-f'_,.. __ ,~ete-ei-.. --a 

wet:er-"t~IIH+~.,-"S'tet:fte-s that the depar-t11ent of health and 

board of health ad .. inistef'., and any of the criteria 

>peclfied in !Ybsection$ l?l-!hl~-l!l-2! 75-2D-503~-eftd 

f4rt that aTe a part. of the det.er.llia.etions -~naQe uncter --~­

-~stfte-- ...... -,-----<1:----+fty---.. tet:at:- the -~ 

ac~.;nute~e!l blf the <19Qert::,.,..t of~h •nd the !)g<!GI._2f 

!'!!li!.!l.!!• Although the deci-sion• opinaon., order. 

certi.fica:tion• or per•it issued under thi~ subsection is 

conclus-ive, the board retains authority to Mke the 

deterMination required under 15-Z0-30l('ZJ(C}• The decision• 

opi nion• order• cer-tif tcati on,. or periWi t ·of the depart-.ent 
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of healt·trt Of' . the board of hea.lth sat·isfi·as the ,.~iew 

require~s by those agencie~ and shall be ~cceptable 1n 

lieu of an enwiroo~nta1 i•pact state .. nt under the Montana 

EnvirOnmental Policy Act• A copy of the decision• opiniont 

order. certific.at:..ion. or per"'tt shall be served upon t.he 

depart-nt aru:t the board and sha-ll be uti 1 i zed a5 pat"t of 

their fi·nal site selection pro.ce-s.s. Prjor to t.he· issuance of 

a preli•inary decisioA by the d~artMent of health and 

pu.:suant ·to rules adopted by thv board of h•alth• the 

depart-nt of he•lth shall provide an opportunity for i>UbHc 

rev i e·w and comllent. -A-tlee*''S'''i'Gft-lty-t;lte-de-per-a.entt-~e+~h 

er--~d-ef-hee~~~~•-swo;.e.-.e-eppe++w~e--•~~ew--per'~ 

~-~-~r--.ne-~~~-+~~-~a~~-•~+~~ed-ey-~he 

<~epe .. -1:-e-e+t:to---b...,f'tl-e.f...,.e+.,._. 

(4J Within 22 llonths fott·owing acceptance of an 

app.lication fof' a facility as defined in (a) and td) of 

75-Z0-104(101 and fo~ a fac.ility a> define<! in (b) and CCJ 

of 75-Z0-104(10) whl~h is ao~e than 30 ailes in length and 

within 1 .year for a facility as defined In {b) and (~) of 

75-20-104(10) which is 30 ailes or less in length• the 

depart .. nt shall •ake a report to the board which shall 

contain the depart-nt.•s studi·es.. evaluat-ions., 

recoallencJ.ations-. other pertinent docu-nts resulting frOift 

its. study and ev.-Jua-t:ion-. and an efW'ir·Gn~ntal irnpact 

state .. nt or dnalysis prepared pursuant ~o the Montana 
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Environ•ental Policy Act. if any. If the application is for 

a coa.binat.ion of two Of' mor·a fac:i 1 ities., the depart.ent 

5ha11 aake its report to the· board within the greater of the 

lengths of ti'ie p.-ovi.ded for in this subsection for either 

of the facilities. 

(5) The departments of highw~ys; community affdirsi 

fisht wildlifee and parks; state lands; revenuei and public 

service regu1ation shall report to the department 

anformation relatin9 to the impact of the proposed site on 

each department•s area of expertise. The report •ay include 

opinions as to the advi~ability of grantin9• den,ing, or 

modifying the certificate. The depart~ent shall •llocate 

funds obtain•d from filing fees to the departments making 

reports to reiMburse them for the cost& of compiling 

information and is~uinq the required report.• 

Section 5. Section 75-ZQ-Zl8t HCAt is a~nded to read: 

"75-20-ZlB. Hearing date - location -- depar'tment to 

act as staff -- hearing!!t to be held jointly. (lJ Upon 

receipt of the department•• report sub~itted unde~ 

15-20-libt the board shall- set a date for a hearing to begin 

not more than 120 days after t.he receipt. Except for tho·se 

hearings involving app1ica~ions submitted for facili~ies as 

defined in (b) and (C) of 75-20-104(10), certification 

hearings shalt be conducted by the board in the county seat 

of lewis and Clark County or the county in which ~he 
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facility or the greater portion thereof iS to be located. 

(2) Except: as provided In 75-Z0-221(ith the depart..,.,t 

shall act as the staff for the board throu9hout the 

decision•aking process and the board -.ay r•quest the 

depart~~en't to present te.sti 110ny or cross-exaAii·ne witnesses 

as the· board considers necessar, and appropriate. 

Ill At the reque~t of the applicant. the <lriy 

authar~~ee--~te~e--a+~-e~wate~-~e~*~-e~fte~~ ~~~ 

of health and tne board_2f_~!! shall hold any requi-red 

pe~mit hearings required under laws ad•inistered by those 

agencies in conju-nction with the board cert-ifi-cation 

hearing. In such a conjunctive hedring the tj~ periods 

established for reviewing an application and for issuing a 

decis&on on ce-rtification of a propos.ed facil-ity under this 

chapter supersede the time periods specified in other Jaws 

ad•inistered by the dw+y--~hor+~--~a•e-e~eft4-~~ 

q"e++ty-agenetes deMtl~_!!L hea!!JL and~l!!L-!!..02L!l--l!! 

health.• 

Section 6. Section 75-Zo-zzo. MCA. is amended to read: 

"15-zo-zzo. Hearing exaflll iner -- restr i·ctions 

duties. (lJ If the board appoints a hearing examiner to 

conduct any certification proceediA9S under ~his chapter• 

the hearing exa .. iner ntay not be a atember .of tbe board., an 

employee of the depdrt•ant• or a me.Oef or enployee of the 

department of health or -boanJ of healt-h. A he-aring exaMiner. 
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·if any• sh•-1'1 be •ppointed by the board -within 20 csa.,-s illft:er 

the departeent•s report has been filed with the board. If a 

hearing is held beftwe the bo-arD of health 2L!h• fepar_t.,nt 

of httalt:h.. the board and the board of health gL-...t!!!; 

deoart:llilln\ of- heelth ·shall •utual 1-y agree on the appoint~~~ent: 

of a hearing exa•ine~ ta pre$ide at both hearings. 

(2) A preh-inq conference shall be held following 

notice wit.hin 60 Oays. ·aft.er the depart-.ent•s report has been 

filed with the board. 

( 3) The pr .... :ar-i·ng confvrence shall H organized and 

supervised by the hearing ex .. iner. 

(4) The prehe-ar ing conference shall be directed to.wud 

a deter•ination of the issues presented bJ the application, 

the depart-.nt•s report, and an identification of the 

witnesses and docu~ntary exhibits to be presen~ed by ~he 

active parties whn intend to partiC-ipate in· the hea-ring. 

(SJ The hearing exa•aner shall require ~ha active 

part-ies. to subei-t. .. in w'l'it:ing. aad serve t.~pon t.he Other 

active partie:r.. •·ll Cli:rect. testi.ony wnich they prapos.e and 

any studies •. invest.i-:1-.tions .. r«por.t:s, or other eliGhibits that 

•"Y active par.ty wishes the beard t.o conside.-. These 

w.ri t·ten .... h..ibi·ts. an·l!f any docueent.s that the boar1J. i t:s.eJ f 

wishes to u&-e or r-ely· on -sha11 be sw~i tted and served in 

llke wsnneJ"·t •t least 20 days prioT t.o the date set fof" the 

heaf"ing. For goOd cause shown• the hearing exa•f'll&r aay 
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a-1-tow the introduction of new evidenc-e at. .ctny t.iae. 

(6} The hea·ring exaainer shall allow discovery which 

sh~ll be coMpleted before the c~nce~nt of the hearing• 

upon good cause sho•n and under such other conditions as the 

hearing ex~•aner shall prescribe. 

(7) Public •1tnesses and other interes~ed public 

parties .ay appear and present oral ·testit~any at .the hea..-ing 

or sub•it Nritten testi•ony to the haa..ing examiner at t.he 

t.ille of their appearance. These witnes54!-S are subject ·to 

cross-ex._ination. 

(8, The hea.-ing exa.Unar shall .assue a prehearing 

order specifying the is~ues of fact and of law, identifying 

the witnesse~ of the active partie&• ndMing the public 

witnesses and other interested parties .Jho ha"-• sub•it.t.ed 

~rit.ten teStiMOn~ in lieu of appearance. outlining th~ order 

in which the hea,-ing shaft proceed• setting forth those 

section 75-Zo-301 criteria as to which no i$Sue of f~ct ~r 

law h~s been rai~ed which are to be conclusively presu.ed 

ana are not subject to further proof except for good cause 

sho~n. and an, other special rules to e~pedite the hearing 

which the hearing e~a•iner shall ~dopt with the approval of 

the board. 

(9) At the conclusion of the hearing, the hea~ing 

examiner-- ~hall declare the hearing closed .Jnd 'S·hall. within 

60 days of that date. prepare and subejt to the board and in 

-11>- S3 376 
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the case of a conjunc~ive hearing• within 90 days to the 

board and the board of health 2!__depart~nt of health 

proposed findings of fact, conclusions of 1aw, and a 

recommended decision. 

I 10 I The hearing examiner appointed to conduct a 

certification proceeding under this chapter shalt 1nsure 

thdt the time of the proceedin9t froe the date the 

depart.ent•~ report is filed with the board until the 

recoaunended report and order of the exaMiner. ,is filed with 

the board• does not exceed 9 calendar months unless extended 

by tne board for good cause. 

( ll) The board or hearing exaainer •ay waive a11 or a 

portion of the procedures set forth Jn subsections (2) 

through (8• of th.is section to expedite the hearing for a 

f<!cll ity when the depart.ee-nt has recontmended approval of a 

facility and no objections have ·been filed.• 

Section 1. Section 75-2~301• MCA• is aMended to read: 

"75-20-301. Dec is·i-on of board findings necessary 

for certificati.on• (1) With,in 60 d-ays aft.er subtAissio-n of 

th~ reco•aended decision by the hearing exami~er. the board 

shall •ake complete findings. issue an opjnion. and render a 

decision upon the record• either granting or denying the 

application as filed or granting it upon such terms. 

conditions, or modifications of the construction. operation• 

or maintenance of the facility as the board considers 
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appropriate. 

(2) The board •ay not. gra·nt. a cer-t.:if·ic.at.e either as 

proposed by the appl i·cant or as •och<fied b., "the board unless 

it shall find and det·er•ine: 

(a) the basis of the need· for t.he faci·J ity; 

(b) ~he nature of the• probable envir~men~al impdCt; 

(C) that the faci-,1 i·t.y represents -the •ini.Ufl adv-erse 

environllental iepact:• considering the state of .;wa11·ab1e 

technology and the nature and economics of the various 

a1te,.nat:ives; 

(d)· each of t.he crit:eria I isted in 7S-2G-503; 

(eJ in the case of an electric, ga-S• or liquid 

trans~ission line or aqueduct: 

(i} what. part, if any. of the line or aqueduct shall 

be located undergrnund; 

(ii) that the facility is consistent with regional 

plans for expansion of the appropriate grid of the utili~t.y 

systems S{i;'rvi.ng the state and inte,.c-onnect.ed uti I it.y 

systems; and 

(iii) that the facility will serve the interests of 

uti 1 i t.y system economy and rel iabi 1 j·t.y; 

(f) that the location of the fac:iHty as proposed 

confor~as to app-licable state and local law~ and regulations 

issued the,eunder• except. that the board may refuse to apply 

any 1oc.al law or regulation if it. finds that...- as applied to 

-18- se 376 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

Zl 

u. 
23 

H 

25 

SB 0376/02 

the propo5ed facilitY• the law or regulation iS unreasonably 

restrictive In vi·ew of the e:xistinq technology, of f.actol's 

of cost or econoaics, or of ~he needs of consu•ers. whether 

located inside ,or outside of 

governaent subdivisi-ons; 

the directly affec·ted 

191 that the- faci 1 it.y wi II s.erve the public interest. 

convenience, and nece-ssityi 

(hi ~ha~ the depa.-t-..t of health or board of health 

have issUE-d a decis·ion• opinion• order, certification, or 

per•it as r~qui·red b~ 75-2'0-216(3); and 

( i) that the use of public -lands fo,.. loc<iiti.on of the 

faci -1 it:y was eval ua.ted and pubt ic lands were sel ec.ted 

whenever their use is as econOMically practicable as the use 

of private lands and ca.patible with the environ~ntal 

criteria listed in 75-2Q-S03. 

(3) In dete~•ining ~hat the facility wil1 serve ~he 

public interest• convenience• and nece-ssity under subsection 

(Z)(g) of this section• -the board shall cons.l.der: 

(a) the ite•• I isted in 5ubsec:tions. C2Hal and (21(1>1 

of this section; 

,Jt.) the -fits to the applicant and the state 

re!lul·ting fro•. tbe .proj>Or.ed f.aci I tty; 

(c) the eff.ec:ts .of the ecan-ic activity res.wltit19 

fro• t.tle propos:.ed faci.l ityi 

(d) the ef.fect• of the proposed fac.ll'i.ty on the public 
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health, welfare• and safety; 

(e) any other factors that it consider~ re1~vant. 

(~) Considerations of need, pu~lic need, or public 

convenience and necessity and de~stration thereof by the 

applicant shall apply only to utility faci1itieS•t~~·~~ 

......... e+-~.,.._e.,--<rt!::Usrli!t.,..-l!!=l!ltfi'm!<l-tf0-;1lfl>~!£~ 

H!:ttet1:i::2::...'"!!f::-.J:tH=*"'--~-~~!'tJ!!!t'fte~-,....,· 

!!!!L'"'ib'ty::f!!!i!:t$H::u• 

Section 8. Section 75-2G-30tu MCA,- is •mended to read: 

.. 7S-20-304. waiver of provisJ.ons of cef"tif-lcation 

proceedings. (lJ The board ••1 wai"'e coeplianc.e with any or 

the pr~wisions of 75-Z0-2lb through 75-Z0-222o 75-ZO-SOlo 

and this p•rt if the applicant makes a c1ear and 'onvincing 

showing to the boa-rd at. a public hearing that an itaediate, 

Uf"gent need for a faciljty exists and that the appli·cant did 

not. hitve knowledge that the need for the faci1it.y exis·ted 

sufficientlr in advance to fully coaply with the provisions 

of 75-ZO-Zl6 through 75-ZG-222• 7~Z0-50lo and this part. 

(2) The board ••Y waive co.ph·ance with. any of the 

provisions of this chapter upon receipt. of noti'e by a 

ut.ility or -person subject to tflis ch-apter that a f.acifit.y or 

associated facility has been ~aged or destroyed as a 

re5ult of fjre, flood• or other natural di$aster- or as the 

result -of insurr.ection. Nar9 or other civil disorder and 

there exis·ts an i~twediate need f.or construction of a new 

-2o- 511 3 76 
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facility or associated faciljty or the relocation of a 

previously existing fac.il i-ty or associated faci-Si·ty in order 

to pro110te the pub'l ic wei fare. 

!ll_The J>oard shall ~ve compli·ance with the 

~!!.i~~!:!.ll--2:.!_15-lQ=~ subste!.i.2.!n...Inru.!- 1~1 Cbl, and 

ill1£1_of 75-Z0-301! and 75-lQ-501 and the regui re~~~ents of 

J!Ub]!ec;tions _ill( a I( i vi a1"i!Li!!.L!!LT5-20-2ll·, 75-ZO-ZJ6ll.U 

2!!.!L_.!5-ZG-3lli.!J..L!ll.!!l rei atiJ!!L_-1JL_LO!!h!leration_--2f 

~lteTnative_ sites if _the appli~ant _•akes a clear_~nd 

£2..!ll.!ncing_~howi!!..9_!~~etL~~1 ic hearing thdt.:, 

12l __ a_e!2posed __ f!Cility will be constructed in a 

£_ount.y -~.!.__!!_ single e•e.l.!!.ler with-in the count.y has 

~aanently curtailed or ceased·gperations causing a lo~s of 

~2~L.Q.!_.!2..(!!_1!!t!_!ta_fl!!!!l_j~-~ -lt!!:--!§.!f!.X&r • s --~ dt ions 

~in t~Qreceding l.Q=.l~~!iOdi 

1Ql~~~ty and MUnicipj[_governing bodies in whose 

l!rrl~dictio_!!__!he~s.lli!.l._iL..Q!.OOOSed to be lo~!!l_!d sup.Q2!.! 

~~solution such a waiwer; and 

J£l-1t!!L2£.2eOSeL.fac i 1.i.!Y_wi I! be con~tructed wit hi~ 

!~~ile radius of the opera!ions tha~--~ed or been 

~!aile~ 

~l_ The waiver provided f9L_!~bsectlon f3J applies 

~l_!B_Q£~ane~t job __ !~!~!- a single employer. The 

waiver provided_ for i!L~ecti..Q!L..{_~~gn_ng!_,!!pply to 122.§. 

2.L.!_!~~I!2!:~.!:X_.2!:__!!!llQ!!a 1 n~l.!!!.!tLl!!!:-!.Yd i !!9.JlY!-!!!!.Ll!!!l t.ed 
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to cons1:.r-uc!ion - jobs !!Ll!!!L:Io~_duri·ng I~L!U.~!.h" 

Section 9. Sec'tjon 15-20-4'06• MeA,.- is a~~ended to read: 

"75-ZD-"t06. 

~!!ea 1 t:hi and 

Judicial rewiew of board~ ~ei~ ~ 

d!f!art-nt of health-J!!C Is t~· Ut !Any 

active party as defined in 75-20-221 aggrieved by t.ha f.in.at 

dec.ision of the board on an a-pplication for a certift;cate 

111ay obtain· judicial review of t.hat. decision by the fiJ.ing of 

a petition in a st:ate distri·ct. court of coepet·Rnt· 

jurisdiction. 

(2) The judicial review procedure shall -be -the sa .. e as 

that for ~ontested cas•s under the Montana ~dmini$trative 

Procedure Act.. 

ill_!i!!!!!L!!!!Lboarg...2f_heall!!_2L_l!!!Da~t!!!!ID! of health 

~ducts hea.!ings pursuant t.o l5-20-·ll6t3J and l~Zo-218 and 

!!!!__~li£~!!.LilL.9!:~LQ.!!!!J-t. or cer-ti.f·icat ion. wi t:h or 

with~condi!i2~ pursuant to ·the Jaws adminl~~~_y~~ 

2epartaent of he~lth~~~~boa£Q__Qf_ health ~nd this 

chaQ!er,__!h! __ 2ecision ~~only be appealed ill conjunc!fon 

ill.t! _ _!h~_! i na!~ll~!!f_!!:!g_~~.!:.!L_n__ru:ov i de~_in 

.ll=,£Q~~ and fZ). If a permit· or_~t:ification i~_de~ 

Ql_ the~arL•ent of health or the board 2!~~~~ the 

~!l.~!~E 

12l--2>!ll~L-Sl!!L_ll!!!!iJ!L-!!!!!!l!LJ!l!L...!Il.l!!!.!b!!:!L.J:!!V iew 

arocedu£tl_-'!!:2Yid!..Q___i!!__ll!!L~!!!L_S!~inistered _2L~ 

Q~~.!'!.!._gf_!!~al th~~~ board of_~al thi-2!: 
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lbl reUJ:u..l!:!L!:ioht to ~2L-!h!L~ill_..Ja..~ 

2 J!§!rt-nt of hepl th o.t-l!!!! board of h!!&lth ynti.L!lli.t...:!.he 

3 ~~:!.....l,!sued a final deci5io!!!_ 

4 ill Hothjng i!!_thh--l!!S!.i.2!! MY b.! conHryed--15! 

5 prohibit the board fro•_holding a Marina as herein uro~ 

6 2!!__ill_!!!n!J1U_1!l>!.LH!!-.!!!l!~! subj.!U_2LL.e.!ndjn9 a11Qti.! 

1 by the apclicaot: ·ynder 75i-Z0-~06f31 raJ.• 

8 NEW-:$Ef;-•-See1:~on-~'llr--App4-tee!J~-f"See~-~--+ 

9 eftd--~~-de--fte~-epp+y-~e-eny-~*pe~*fte-•eet+~y-+eP-~~-e 

10 eeft•~oet-~or-~e--prepe?~+&R--ef--aft--eftwf•~"'e~--+apee~ 

11 eM-fy<Ois--toes--e-.... ~e .. e<f-*-11T1:h--y-~M"f-vf'-1:IHI-~-

lZ o~---.. -~---•-,.-h-+Mt .. 
13 Section to. Effective date. This act is effec~ive on 

1~ passage and approval. 

-End-
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SENATE BILL NO. 376 

I NTRODUCEO BY s. BROWN 

A BILL FOR AN ACT ENTITLED: •AN ACT REVISING AND CLARIFYING 

THE "ONTANA MAJOR FACILITY SITING ACT TO INCREASE THE 

EXEMPTION LIMIT FOR AN ADDITION TO A FACILITY; REVISING THE 

DEFINITION OF A FACILITY; ~NE~~+H&--HAd9R--P~PE~+NE5--A5--* 

F.eftf~¥ ~!ING FACILITIES SUBJECT TO THE MONTANA STRIP 

ANO_y~ERGRQUND MINE REtLAMATION AC!; EXPANDING EXEMPTION 

CRITERIA FOR THE RELDCATIONt RECONSTRUCTION, OR UPGRADING OF 

A fACILITY; CLARIFYING APPELLATE REVIEW PROCEDURES; 

CLARIFYING WHICH DECISIONS OF THE BOARD OF HEALTH AND 

ENVIRONMENTAL SCIENCES AND DEPARTMENT OF HEALTH AND 

tNVIRONMlNTAL SCIENCES ARE CONCLUSIVE; REQUIRING THE BDARO 

TO WAIVE THE ALTERNATIVE SITE STUDY, ADVANCE NOTICE, AND 

MINIMUM ADVERSt tNVIRON~ENTAL IMPACT REQUIRE~ENTS WHEN A 

FACILIIY WILL BE CONST~UCTED IN A COUNTY THAT HAS 

EXPERIEIICEO SEVERE UNEMPLOYMENT PROBLEMS BECAUSE OF A PLANT 

lLuSURE; PR8¥1&tN6--FBR-APPtfEA&ftf+¥-BF-SEE+tBKS-~FFEE~tH6 

M·~-~fPEtt~5~ AMENDING SECTIONS 75-Z0-104t 75-ZO-ZOZo 

75-20-Zllt 75-2Q-ll6t 75-Z0-218, 75-20-220, 

75-20-304, AND 75-Z0-406, MCA; AND PROVIDING AN 

EFFECTIVE OATE.• 

:J5-i!B-3Bh 

IMMEDIATE 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 
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Sect. ion 1. Section 75-2G-l<l'n MCA. is a.-nded to read: 

•75-20-104. Definitions. In this chapter. unless· the 

conteJCt requires otherwise .. the following defini-tions apply: 

Cl) •Addition the~eto• aeans the insta1lation of new 

~achinery and equipment which would significantly change the 

conditions under which the eeri:-i++ee~--~1-s~t:ted faci.!..!.!.! 

!.L!!pera~. 

( 2) •Appl ication .. Means an app 1 ic:at ion fo• a 

certificate submitted in accorddnce with this chapt~r and 

the rules adopted hereunder. 

(3} .. 4ssoc.iated facili"t.ies" inc-ludes but. is not 

1 i'•i ted to transportation 1 inks of .any kind. aqu~ducts. 

diversion ddms,. trans111ission substations. storage ponds, 

reservoirs, and any other device or equipment associated 

with the production or delivery of the energy fora or 

product produced by a facility, except that the ter• does 

not include a facility. 

(4) "Board• ~eans the board of natural resources and 

~onservation provided for in Z-15-llOZ. 

(5) "Board of health19 means the board of health and 

environmental sciences provided for in 2-15-2104. 

(6) "Certific~te• •eans the certi f lcate of 

environ.ental compatibility and public need issued by the 

boar-d under tt"l.is chapter that. is required for the 

construction or operation of a facility. 

-2- SB 376 

REF E R"E il C E B I L L 



2 

3 

" 
5 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

17 

18 

19 

zo 

u 

, ?:Z 

23 

24 

25 

SB 0376/03 

C 7) •co,...nce to cons.1:ruct • Means: 

Ca) any clea~inq of land• excavationw construction~ or 

other action that would affect the enwtron-.nt of the site 

or route of a fa~ility but does not mean cha~s needed for 

teMporary use of sites ·or routes for nonutility purposes or 

us@s in securing geological data. including necessary 

borings to ascert•in founda~ion conditions; 

tb) the fracturing of underground foraations by any 

•eans if such activi-ty is related to the possible future 

develop~t of a gasification facility or a facility 

e~~~ployinq geot:her•al resources but does not include the 

gathering of geological data by boring of test holes or 

other underground ekploration• investi gationw or 

experi~ntation: 

(C) the co..enceaent of eainent domain proceedings 

under Title 70• chapter 30~ for land or rights-of-~ay upon 

or over which a facility may be construc~ed; 

(d') the relocatjon or upgrading of an existing 

f~il ity defined by (b) or (c) of subsection (10)• including 

upgrading to a de-sign capacity c.ove.red 

(lO)CbJ• • except •,that the "teriR does not 

by subsection 

include no,-mal 

111ai. ntena-nce or ·repai·r of an existing f ac i lit Y• 

(8) •oepart~ot• means the departMent of nat: ural 

resources and conservation provided for in Title 2• chapter 

15• part 33. 
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(9) •Depart~nt of health• means the department of 

health and environaent:al sciences provided for in ·ritle z,. 

chapter 15• part 21. 

( 10) ••Faci lity• .aeans: 

(a) except for crude oil and natural gas refineries. 

and facili~ies and associated facilities designed for or 

capable of producing, gathe~ing. processing. trans•itting. 

transporting• or distributing crude oil or natural gas.~ 

THOSE FACILl!!~BJECT TO THE MONTANA STRIP ~ 

VNOE~QUNO MINE RECLNPIAT10N ACT~ each plant, unit• or other 

facility and associated facilities designed for or capable 

of: 

(i) generating 50 megawatts of electricity or •ore or 

any addition thereto (except: pollution control facilities 

approved by the department of health and en~ironaental 

sciences added to an existiny plant) having an estimated 

cost in excess of *~~9y999 ~~ 510 HI~~~; 

Iii) pro~ucing 25 •illion cubic feet or •ore of gas 

derjved fro• coal per day or any addition thereto hc:tvinq an 

estima~ed cost in excess of ~~eee ~~eej ~10 MIL~~; 

Ciii) producing 25.000 barrels of liquid hydrocarbon 

products per day or eore or any addition thereto having an 

estimated cost in exces$ of ~~§8.6a9 !~!z6&e 110 MIL~IO~; 

Civ) enrichin9 uraniu• .•inerals. or any addition thereto 

having an esti•ated cost in excess of •l,eYeee •~~eee !!Q 
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MILLION; or 

(v, utilizingy-H!fi.f.M~ or converting soo.ooo tons of 

coal per yea~ or .are or any addition theret0%=E*EEP~~H&SE 

FAEfkf!!fi===SY~~EE~===~e--=-~ME----M&NJA~----~fAtP-----ANB 

~H9ER6RBYH&-M4H§--RE§tAKA~i&N--•i!% haYing an esti•ated cost 

in excess of +l-5ik-89B .!:!~8&8 !_!g_~ILLIQ!H 

(b) each electric ~rans•ission line and associated 

facilities of a design capacity of •ore t:han 6'9 kilovolts• 

except that the ter• does not include an electric 

trans•Jssion 1ine and associdted facilities of a design 

cdpacity of Z30 kilovolts or less and 10 •iles or less in 

lengt.h; 

tc) e.:tch pipeli-ne and associated faci-lities~ 

trt--d<o.!.tg~::f!!!:=-er--rapeb+e--of-~ri!-.tttl!g=-~~ 

weteP--~~-es--~e--aee+..--for--~he--~~~~--e~-=~ther 

M§te~~d•S•=="~•r~--gts~--e~--e~~--o+•--eft~-e+--e-~~~~1" 

~~tty-greeter-tften-i8-Tfte~-tn-d,a.e~er-and-i!:Mt+e~~ 

!lnJ!ter-t..-•~~~~t'"' 

t*~t designed fo~ or capable of tran5porting gas 

(except for ndtut"al gas) • water. or t iquid hydroc.arbon 

products from or ~o a facility located within or without 

this state of the size indicated in subsection ClO)(d) of 

this sectjO>li 

(d) dny use of geothermal resou~ces. in~Juding the use 

of underg~ound space in existence or to be created, for the 
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crea~ion, use. or conversion of ener91• designed for or 

capable of producing geother.aJly derived power equiyalent 

to 25 •iJlion 3tu per hour or .are or any addition thereto 

having an estimated cost in excess of 4CS9T688 j750wOOO; 

(eJ 

( ll) 

any underground in sit.u gasifica·t.ion of coat. 

•Person• ~~eans any individual, groupw fir•w 

partnership• corporation, cooperative• as sex: iation. 

gQvernment subdivision, gove~n.en~ agency~ local government., 

or other o~ganization or entity. 

(12) "Trans~ission substation• means any structure, 

devicew or equipment assemblage, coM.anly Jocated and 

designed for voltage regulation, circuit protection. or 

s•itchlng nece5sary for the construction or operation of a 

proposed transMission line. 

(13) ~utility" eeans any person engaged in any aspect 

of the produc~ion, storage, sa1e 9 delivery. or furnishing of 

hedtt electricity. gast hydrocarbon products. or energy in 

any fo~~ for ultimate public use.• 

Section 2. Section 75-2Q-2C2t HCA, is a~nded to read: 

•75-Z0-202. Exemptions. tl) This chapter does not 

apply to any aspect of a facility over ~hich an agency of 

the federal government has exclusive jurisdiction, Out 

~pplies to any unpreempted aspect of a facility over ~hlch 

an a gene. y of the federal government has partial 

jurisdiction. 
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CZ] A certificate is not requi~ed under this chapter 

for a facility under diligent onsite physical construction 

or in operation on January lt 1973. 

(3} The board may adopt reasonable rules establishing 

exe•ptions fro. this chapter for the relocation• 

reconstruction. or up9rading of a facility thatl 

~ would otherwise be covered by this chapter1 and 

121 ~~e~ as unlikely to have a significant 

environ~ntdl iMpact by reason of lengtht size, location, 

available space or right-of-way. or construc·tion methods'i 

~ 

1Sl--Y!illn.L~l~.2!!!_!U.!l!!~raint._windr_!!.!.-1Y!! 

as a fuel sourc~ and~~~29l-~hich vilJ resul~__jn 

greater efficiency, pro•o~e ener9X_f~rv2!iony and~~ 

~~~~!e• relia~ll%_1nan ~he existing facilitx.• 

Section 3. Section 7S-2D-Zll• HCAw is a~nded to read: 

•75-20-211. Application -- filiny and cont@nts 

proof of servic~ .and notice. (1) (d) An applicant shall file 

with the depart~nt and depart~nt of health a joint 

application for a certificate under this chapter and for the 

per•iU . requir:_ed .-:-a.,.-~'teh •ir eiM-wt'tHp-~.J..t.~.,-+ew'§ ~ 

the' 1.._ ad•.i.!!!.,;tered by the-.!!§.Art!!!!!!Ll!!_hea!th an!L...!..!J!t 

board of healt~ in such fora as the board requires under 

applicable rules, containing the following inforMation: 

li) a description of the location and of the facility 
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to be built thereon; 

(ii) a summary of anr studies which have been .ode of 

the env-iron-.ental i~tpact of t.he fac.i I ity; 

(iii} a state•ent explaining the need for the facility; 

{Jv) a description of reasonable alternate locations 

for t.he proposed facility, a general description of t.he 

comparative Merits and detr i -.ents of ""ch 1oC<;3tion 

submi~ted• and a stdtement of the reasons why the pra•arr 

proposed location is best suited for the facility; 

(v) basel i.ne data for the priflhUY and reasonable­

alternate locations; 

(v1) d~ the applicant's optionw an environmental study 

plan to satisfy t~ requiremen~s of this chapter; and 

(viit such other inforMation as t.he applicant considers 

relevant or as the board and board of health br 2rde~-~ 

rule or the depart~nt. and departMent of health by order ~ 

!Ul~~ require. 

(b) A copy or- copies of the studies referred to in 

subsection (l)(al(iil above shall be filed with ttu> 

depart~nt• if ordered• and shall be available for public 

inspection. 

{2) An application •ay consist of an application for 

two or more facilities in combination which are physically 

and directly attached to each other and are op~rationaiJy a 

single operating entity. 
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(3) An app1 icat.ion sha-11- be acco•panied by proof of 

service of a copy of the application on the chief executive 

officer of each unit of local governaent., couot:y 

commi5$iOner. city or caun~y planning boards. and federal 

agencies charged wit:h ~he duty of protecting the environment 

or of planning ldnd use in the area in which any portion of 

the proposed facility •ay be located, both as pri~rily and 

as alternatively proposed and on the following 

·lOV!i!rn~~ent .agencies: 

(a) environmental quality council' 

(b) depar~ment of public service regulation; 

(C) department of fish• wildlife. dnd parks; 

(d) department of state lands; 

(et department of co.,.unity dffair5i 

(f) department. of highways; 

(g) department of revenue. 

state 

(4) The copy of ~he application shall be acco•panied 

by a notice ~pecifying the date on or about which the 

application is to be filed. 

(5) An application shall also be accompanied by proof 

that public notice thereuf was given to persons residin9 '" 

the a~ea or alte~native areas in which any portion of the 

proposed f.n:ility may be located• by publication of a 

su~~nnary of the applicdtton in those newspapers that will 

substantially tnfor~ those perso~s of the application.• 
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Section ~. Section 75-Zo-Zl6• HCAto is a~~ended t.o read: 

•75-20-216. Study• evaluationt and report on proposed 

facility --assistance by other agencies. Cl) After receipt 

of an application, the depdrtMent and department of health 

shall within 90 ddyS notify t.he applicant in Nriting that: 

(a) the appli-cation is in coapliance and is accepted 

as conplete; o,-

(b) the application is not in compliance and 1 i~t the 

d@ficiencies thenn,ni .:tnd upon correction of these 

deficiencies and resub•ission bV the applicant• the 

departmPnt and department of health shall within 30 days 

notify the applicant in writing that the application is in 

co•pliance and is dCcepted as complete• 

(2) Upon receipt of an application coMplying wi~h 

75-20-211 through 75-Z0-2159 and this section. the 

depart~nt shall ca-~ence an intensive study and evaluation 

of the proposed facility and its effects. considering all 

applicable crit•ria listed in 75-20-301 and 75-Zo-503 and 

the depa~tment of health shall commence a study to enable it 

or the board ~f health to issue a decision9 opinion• order. 

certification. or permit as pro~ided in subsection (3)• The 

department and depdr~ment of health shall use. to the extent 

they consider applicable. valid and useful existing studies 

and report:s s.ubmi tt€d Oy the appl icdnt or campi le..i by a 

state or feder-gl agency. 
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( 3) The depart.aent. of health shall tlili thin 1 year 

following the da-te of acceptance of an appl icati om and the 

board of health or depart.ant of health, if applicable, 

within an additional 6 aonthsy issue any decision. opinion. 

order. certification, or per•it required hy-~~~e-or-federe+ 

~~--~ft~--~~er--que++~y-~w~ ~~-~laws~g•inistere~ 

the departMent .§!f_bealth-2.[--Y!!L~!.L9L_hillth and this 

chapter. The department of health and the board of health 

shall deteraine cot~rpllance with a....,.--end--we'te-r--qua+-i-1:-y 

~~'f'llt!lttrd-s al ! __ s.t.!!!H~U!!.t.__D!l'•i t r!!!Jyire!!Sn!ll and 

ieple•ntation plans under _ _!:!!eir_~isdiction for t.b! 

pri•ary and reasonable alternate locations in their 

decision, opinion, order• certification. or permit. The 

decision, opinion, order, certification. or per•it., with or 

without conditions, is conclusive on all Ma~ters o~-e~--end 

w~e~--~~e+~~-T•peets--und~he-~e~e+-a~~~ate-~~-eftd 

w~er-~~~•~y-~~~~~~ ~hat the departMent of heal~h and 

board of health ad•inistert and any of the criteria 

specified in subsectjons_jl}_!btough_!ll_gf 75-ZG-503~-Bftd 

t~ that are a part of the deter-ainat ions Made under N~~trtrf 

ena--,..•e--e+r-~-·a~-~++ty---sta~~es ~---~ 

adaini s.tered by" .'tthe depart.~nt. of health and_t.he bq:!rd of 

heafth. Although the decision. opinion, order, 

certification• or per•it issued under this subsection is 

conclusive, the board retains authority to make the 
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deter•ination required under 75-20-301(2)(c)• The decision, 

opinion, order. certificat.iont or per•it of the depart~nent 

of health or the board of health satisfies the review 

requi~eaents by thuse agencies and shall be acceptable Ln 

lieu of an environmental i•pact statement under the "ontana 

EnvironmentAl Policy Act. A copy of the decision. opinion. 

order• certification, or perMit shall be served upon the 

depart.eent and the board and shall be utilized as par-t of 

their final site selection process. Prior to the issuance of 

a preliminary decision by the depart~nt of he~tth and 

pursuant to rules adopted by the board of heal~h. the 

department of health shall provide ~n opportunity for public 

review and comment. 1\-deei's-ton--b-y-ette-ee~~'ftt:-ef.-hll!'e .. th 

e~-~ee~d-of-hee+~h-~s-~~hjee~-~e-eppe+~ete--?~Tew--~~~a&n~ 

~&--~he--~~--end-weter-~~~i~y-~~~e~-e~~s~ered-by-th@ 

dep~~~nt-o~-ft~h-~d-&ea~~ee~t:h• 

(4) Within 22 Months follgwing accepta~e of an 

application for a fdcility as defined in (a) and (d) of 

75-20-104(10) and for a facility as defined in (b) and (C) 

of 15-20-104(10) which is 1110,.& than 30 Mi.les in length and 

within 1 ~ear for a facility as defined in (bt and (c) Qf 

75-20-10~(10) which is 30 •iles or Jess .tn lenyth• the 

depart~~Em·t shall •ake a report to the board which shall 

contain the depart.Ment•s studies• evaluat i onst 

recom.endations. other pertinent docu.ents resulting from 
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its study and evaluation• and an environ~ntal i•pact 

state.ent or analysis prepared pursuant to the Montana 

Environmental Policy Act• if any. If the application is for 

d combination of ~wo or more facilities, the depart~nt 

shall make its report to the board within the greater of the 

ten9ths of ti•e provided for in this subsection for either 

of the facilities. 

(5) The oepartMents of highway$; co•BUnity affairs; 

fi~h• wildlife, and pa~ksi state lands; revenuei and public 

service regulation shalt report to the department 

information relating to the impact of the proposed site on 

each department's area of expertise• The report ~ay include 

opinions dS to the advisability of granting, denying, or 

modifying the certificate. The department shall allocate 

funds obtained from filing fees to the departments .aking 

~eport$ to reimburse theM for the co$tS of coopiling 

information and issuing the required ~eport.• 

Section s. Sec~ion 7~ZG-Zl8• MCA• is amended to read: 

•7s-zo-Zl8. Hearing date -- location -- depart~nt to 

act as st.Jff hearings to be held join~ly. (l) Upon 

receipt of the depart•ent • s report submitted under 

75-20-216• the bodrd shall set a date for a hearing to begin 

oot more than 120 days after the receipt. Except for those 

hearings 1nvolving applicat1ons sub•itted for facilities as 

defined in (b) and (C) of 7,_20-10~(10)• certificdtion 
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hearings shall be conducted by the board in the county seat 

of Levis and Clark County or the county in Nhich the 

facility or the greater portion thereof is to be Jocdted. 

(2) Except as provided in 75-20-221(2) 9 the depart.en~ 

sh~ll act as the staff for the board throughout the 

de~isionmakinq process and the board may request the 

department to present testi.any or cross-exaMine witnesses 

as the board con~iders necessary and appropriate. 

(3) At the request of the applicant• the dary 

~utho~~~ed--5~~e--e~~-aftd-w~~+~y-agefte+e~ depar1~ 

gt_nea1~2_!he bofrd of healt~ shall hold any required 

per~it hearing$ requlred under laws ad•in)ster~d by those 

agencie~ in conjunction Nlth the board certification 

hearing. In such a conjoncti ve hedr ing the tiMe periods 

established for reviewing an application and for issuing a 

decision on certification of a proposed facility under this 

chapter ~upersede t~e time periods specified in other laws 

ad~ti ni stered by the d~ ...... --ttt:tt=hcwi-~etf--!1-te~'l!-e*r-end-wete-r 

t~"e-l"i-ty-~rtei-e-s 2~.!!!!!!__!!.!_~2.!..!!!_~2-l!!!L~!l~ 

~--
Section 6. Section 75-2D-220• HCA• is amended to read: 

•75-Z0-220. Hearing exa•iner -- restrictions 

duties. (1) If the board appoints a hearing examiner to 

conduct any certification proceedings under this chupt.er 9 

th~ hearin~ exdmlner mdy not be a member of the bodrd. an 
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e•ployee of the dep~rt~ot. or a •~er or employee of the 

depart~nt of health or bOar~ of health. A hearing examiner. 

if any. shall be appointed by the baard within 20 days after 

the depar~.ent•s report has been f1led with the board. If a 

heat"i.ng is held be-fore t.he board of health ~U!:!~~!!!!!m! 

of health. the board and the board of health Q.!. the 

2!2~~~f health shall •utually agree on the appointment 

of a hearin9 exa•iner to preside at both hearings. 

(2) A prehea,-ing conference shall be held following 

notice within 60 days dfter the depdrt.ent•s report llas been 

filed with the board. 

(3) The prehearin9 conference shall be organized and 

supervised by the hearing exaMiner. 

(4) The prehearing conference shall be directed toward 

a deter•ination of the issues presented by the appllcation. 

the depart•ent•~ report. and an identification of the 

witne~$e~ and docusentary exhibits to be presented by the 

active parties who intend to pa~ticipate in the hearing. 

C5} The hearing exa•iner shall require the active 

parties to subMit• in writing. and serve upon the other 

active • parties. d I direct .;t;estillk>ny which they propose and 

any:. st.ucHes. inwest-i'}at ions, r'eports • or other e~~thibi ts that 

any active party wishes the board to consider. These 

written exhibits and any docu~nts that the board itself 

~ishes to use or rely on shall be submitted and served in 
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like manner• at least lO days prior to the date set for the 

hearing. For goOd cause shown. the hearing exa•iner aav 

allow the introduction of new evidence at any time. 

(6) The hea~ing exa•iner ~hall allow discowery which 

shall be completed before ~he coMmencement of the hearing. 

upon good cause shown and under such other conditions dS the 

hearing exa•iner snall prEscribe. 

(7) Public witnesses and other interested public 

parties may appear and present oral testimon, at the hearing 

or submit written te5ti•ony to the hearing examiner at the 

time of their appearance. These witnesses are subject to 

cross-exa~ination. 

(81 The hedring exa•iner shall issue a prehearing 

o.rder specifying the issues of fact and of law. identifying 

the witnesses Qf the active parties. na•ing the public 

witnesses and other interested parties Mho have submitted 

written testimony in lieu of appearance. outlining the order 

'"which the hearing shall proceed• setting forth those 

section 15-ZG-301 criteria as to which no issue of fdct. or 

law has been ~aised which are to be conclusively presu.ed 

dOd a~e not subject to further proof except for good cause 

5hown. and any o~her special rules to expedite the hearinq 

which the hearing exa•iner shall adopt with the approval of 

the board. 

(9) At the conc1usion of the he.3r.in~j'., the hearing 
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exa•iner shall declare the hearing closed and shall. within 

60 days of that date., prepare and subMit to the board and in 

the case of a conjunctive hearlng. within 90 days to the 

board and the board of health 2!__depa~~2!_~alth 

proposed findinys of fact. conclusions of law. and a 

recommended decision. 

( 10 I The hearing exa•iner appointed to conduct a 

certification proceeding under this chapter shall i n5ure 

that. the time of the proceedin9., fro• the date the 

department. • s report is filed with the b0<3f"d until the 

reco111mended report. and order of the exa•iner is filed 11111ith 

the boardt does not exceed 9 calendar MOnths unless extended 

b~ the board far goOd cause. 

(11) The board or he«ing examiner "'ay waive all or a 

portion of the procedures set forth in subsections (l) 

th~ough (8) of this section to exp~dite the hearing for a 

facility when ~he jepart.ent has recoamended approval of a 

facl1 ity and no objections have been filed." 

5ec~•on-~.--se~~~en~S-%6-~8i~-MtA,-~~-a~nded-~c-~ee~ 

~~5-iQ-,eiw--B~ef~f~ef-beerd------fiftdfft~~--neee~~~y 

+e~--ee~~•f+e~•eft•---1•t-WTthTn-68-dey~-ef~e~-~ub~s,fon-~ 

~-~@e~nd~-d~~Teft-&y-~fte-~~+~-exeM+n~~y-~he--besrd 

~he~~-•e~e-e~~e~e-f+ftd~n~~y-f~~ue-dft-ep~ft~-ftnd-~eftee~-~ 

dee~~Te"--~pen--t~--ree~~--e*~r-~e~in~-o~-defty~"~-~~ 

~~fe~~~eft--e~--ff+ed--er--g~antTng--it--~p~-~beh--~@r~, 
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eenft+e~eft§T-&r-~~+e8~+eft~-o+-~-eOft,traet+on.-epera~+eftT 

or--me+n~eftenee--e4--~fte--fae~Tty-~~---~e--boerd-eons~ders 

appropr*atew 

~t--•~e-Bee~d-•ey~not-grB"t-e--ee~~~+e~e--e*~~~--as 

p~~~d-&y-~~-epp~?e~ft.-er-e~-esd*~Ted-by-~he-beerd-~ft~e~ 

T~~he~4-++nd-«nd-de~er•+ne+ 

tet--the-bas~-&f-the-fteed-#&p-the-~e~+ity~ 

f~t--~~e--ne~b~e--o+-~he-probe~•e-env~~~~~+•~ae~~ 

tet--~het-~he-fee~~~~y-repr~~~~fte--~*~-e~r~ 

eftYtren•eft~~~--+·~~e~y--eeft~*de~+ftgl-tfte--~~te-o¥-eyei~sh~e 

technot~y-e"d-the--"e~•re--sftd--eeen~e~--o~-~~--we~T~ 

a~erne~+we~t 

fdt--e~eh-ef-~he-c~tte~~t+sted-i"-~~~e-~e~~ 

~t--~"--the--ee~e--e~--en--~e~~~ey--~~~--e#--~+~+d 

~rsn~~~~~e"-~ne-or-~eedde~• 

ttt--whe~-par~~-~F-aftY~-e4-~-·~-or--~eedae~--she4~ 

be-~eee~ed-eftdergre~n~ 

ti+t-~~~-~fte--+ae~~~y--+~e~f~eftt--wTth-r~ene• 

p~n~-~e~-expen~Ton-o~-~fte-s~pre~f~~e-~~d-oF--~fte--bt*~~y 

sy~~e-s---~erYin~---the--s~~te--eftd--~~ereenftPeted--ut~+~y 

sy~~~~-eftd 

tT+~t-thet-the-~ec+fr~~-wi~+--~ePYe--~he--T~ere~t~--of 

~t+~t~y-~~~~e.-eee"e•y-dftd-~~~~~~*~T~ 

t~t--~"a~--the--+ee~eft--ef--~~e--ffteT++t~~-pre~osed 

~o~~~~-~o-~pp+~e~~e-s~ete-aftd~ed~-~ews-eftd--re~~~+en~ 
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~~ .. .-~her@~er~-e•ee~~~~et-~~boer~-•a,-~@4~§e~e-ftpp+y 

eny- --f.oee.f.-·+aw-er-re>'§tt~ts'4:i-en-t+-tt-.Jt-M~-~heh-e§-e1'f't.J..i-ed-t:e 

t~-p~d-~e*~•~yy-~~-~.w-~ega+e~~-+s-Wft~~~Y 

r~~~~~~~Tft-~Tew-ef-t"e-e~+~ttftg-~ee~fte+eg~--of--~ctors 

e+--e~~-er-ee&ft--*~~.-~-o~~he-need~-8#-eon~•er~~-~~~~r 

+oea~ed--fn9+~--er--~t~~--~~---~he---d*r•~+y---s~*ee~ 

~overft~ft~-~~~+v~+e~ 

t~t--th~--t~-~ee~~fty~~~erve-~~e-p~+~-*ft~Pe§~ 

eon•eftie~e~-end-fte~e~~+~ 

tftt--t~the-deperteeftt-e~~e•tn-er-boerd--of- health 

ttewe--i--s~aed--e--deei-riORT-ep*"ienT-&rftr.,.-e-e,..t-t-fteet-i'Ofl.-or 

perett-~-re~~red-by-~S~e-~&t~-aftd 

t+t--thet-~~e-ef-pab~e-feftds-~er-~t~&ft--of--th@ 

#ac+~~y--was--ew~aated--eftd--pab+~c--~•nd~-we•e--~e+e~ 

wheftewer-~+~~e-+~-e,-ecot~Mical+y~~ae~teeb+e-e~-t~e-u~ 

eF-p~r•e~e--+and"S--e~-e~+~~-wi~~--the--e~~e~~e+ 

eri~e~e--•T-~'ted-T-rt--JS-i8-S8~. 

t~t--~~--deter~~g--~~--otfte-#ee+~+~y-_.~._~~·e-tne 

pGb+~e~+n~r~~~enveft+eftee~-end-fte~~~y-aftder-~•~see•+eft 

titt~t-~th~~~eet~e~-the-beerd-sha+~-eeft§~der• 

twt--t~tees-+~~ed-+~baee~+eft§-t~tt~t-eftd--t~ttbt 

o+-~ft~s-seee;ea~ 

t&t--the--be~~~~--te--the--epp~e~t--end--the--~tete 

re~~t~~~·OM-~he-preposed-~+~~~~ 

tet--~he-ef~e~~-e~--~he--eeefte-+e--ee~*v+~y--re~+~tftg 
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fre•-the-pr~&s~-~ee+t~t~ 

tdt--~he-e44ee~~-o4~fte-propese4-fAe+~~•y-en-the-p~b++e 

heefthT--~.ore .. --8-se~ety-t 

tet--eny-etfter-fee~~~het-tt-eons+d•~-r@~~eft~ 

t"tt--Eoftri~~'i-fJft"S--e-F--ft-e~ --ptt~f-i•e--need..--er -pu~f.Te 

eeftveftfeftee-end-neee~~~y-e~~~tre~~on-the~e&f--hy--~ 

~~teent-~ha++-~pp+y-eft+y-to-G~~+~y-fae+~+~~e~·~~~~~~ 

~•ref-§e!-~e~ott-foet+it~=•9-define~tn-~Gbse~tton 

:HH:ttliit.:=~=~s-~-+e" tt~ot ~~~!...~!t:!!mH"e~~ 

~-.. ~++~x-~+Ttte•~· 

Section 1. Section 75-ZD-3~ .. MCA, is a~~ended to read: 

R75-20-304. Waive~ of provisions of certification 

proceedings. (1) The board may "'aive coaplianc.e "'i.tn any of 

the provisions of 7$-20-216 t:hnlugh 75-Zo-zzz.. 75-20-50h 

and this part if the applicant makes a clear and convincing 

showing to the board at a public hearing that an iMMediate• 

urgent need for a facility exists and that the applicant did 

no-t have knOlofledge that the need for the facility exist.ed 

sufficiently in advance to fully comply "'ith the provisions 

of 75-20-216 through 75-20-ZZZt 75-20-501~ and this part. 

IZI The board ... y waive coapliance with any of the 

provisions of this chapter upon receipt or notice by a 

utility or person subject to this chapter that a facility or 

associated faci 1 ity has been da11aged or destroyed as a 

re5ult of fire. flood• or other natural di sast.er or as the 
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result of insurrection, war, or other civil ·disorder and 

there exists an i•~iate need for construction of a new 

facility or ass-ociated facility or the reloca-tion of a 

p.-eviously existing facility-or associated facility in order 

to promote the public welfare. 

111 The board shall w~ive compl i aoce Mith the 

reguireaents of ~§-~!=~•~Y subsec!ions C2llct~ (~JCbt, and 

1Jl1£l_Of 75-20-3012 ~ng 75-Z0-501!51 and the ~!~~~ 

2f..___ _ _!~ ti o!l.L_lll!al l i v 1 and__1Yl of __ _TI::ZO=lli.!_ 

75-20-2lb13lr and 75-20-303lll12l!iX1__ relating t.Q 

~sider~n--2f-!!ternative sites if the aRQ!!cant •ahes a 

clear ana c~n!l~Cin9 showing to the board at a _Qy~ 

!!!.2!..i..ruL~ 

.LU _ _,S!_-1!.[ ooosed __ f ac il.!.!L...!!i!_l_t!L-S2f!.!l:~ed __ in a 

~!Y_ ~here a Single emoloyer _within the_ county has 

~~!!.!ill!!LCUt'tailed or ceased ~a~ions cauSin<J a lo_i.s of 

250 or more per!!5!nent j~WlTH~ YEARS a~~lox~ 

~!~li2ns within the precediug_lQ-~~-periodj 

l~l--!h~B~nl~~~ municjp~90verning bo~~n_~hose 

~isdi~tion_m.! facili-ty is prOR!!.!!d to~loc_2~-~P22!.! 

~~esolution such a waiver; ~ 

1£1---l.!:!~!.OPOsed faci lit:Lill!~~l£.!!£~ithin <l 

!2=ill~ radius _ _Qf _ _!!!~!!rati!!Q!_!h2! hav_!L£~ased_Q!._~en 

f!:!!.!ai led .. ; ~NO 

LQ!~t__fBQ!QSEO_ FACILITY WILL HAVE A BENEF!CIAL 
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EFFECT ON THE ECONOMY OF THE COUNTY JN WHICH THE FACIL fTLJ.:! 

PROPOSEJL!Q_J!L lOC ATEO. 

~1--ln~~aiyer provided for i~~tion 131 aPplies 

2!!!.r-.!!L~~~!!t job_loss~-X._A single e~r- ~ 

waiver provided for in subsectio9_!1~s not ~pply to jobs 

!!!_~ te•Rora!:t_,2r seasonal !!~!!L.!OCluding but not 1 imited 

!Q_~~~i2n jobs or ~-losses during labor dispute~~ 

t~--'fHE~~f¥Efi-Pii9YfBfB-AI~II-51:1MtiHf8N'-'tlt-e&El!-N&f 

~Pf'~!::=!f!::-E!!H§f'BEfiA't"fj!l'l Sf'-.ot'f~HV£ S-l!R-Mf~M A~t:115E 

E~f119H~NfA~-f~f-F911-A-~f~Ff¥--9EFENE8--f~--tBtY-=iEt% 

:t!lb::=!i!~ tEt-tJII-~8-+84ftl!:t=!!R-+!!II-AN~A558E-lA'FE!!-FAEfl;:fH 

~~E!!-fN-~5~9-f84f3t~ 

~ THE WAIVER OF_SUB~ECTI~~l_OF 75-2D-301 SHALL 

APPL!_Q~b!_!Q__CONSIOER!TIDN OF ALTERNATIVE SITES FOR A 

lli!lln-1!f!:INE.!1....!!Ln::lD-10li!.Qllih 

.{hl_l!:!_E -~m!~M!l_2!All ID_ALLgPENSEL!\LO\l!!l~D TO 

PROCESS AND CONQ!!£U..J:!fARJ .. G ON A_.2l!fif!!~2l!fl!___l!l'l_!!f!! 

SUBSEUl!W_ill• HOWEV];;R, ANY PA!.!!f!!llL_!!!QL UPIOER THIS 

SUB~££1~~1 BE CREOITfQ__!~BD THE FEE PAID UNDER 

75-ZD-215 TO THE EXTENf l~QATA DR EVIOENCE_PRESENTEO AT 

THE HE!~Q!L!!!f_DECJS!O .. OF T~_ft!l!!!O I,II!!!ER SUBSECTION 

l.lL.-f!!!_BE_!!~~llL!!AKI"'U....~!£1fAllON OH IS tO .. U!WER 

TH I ~__f!!!fll!!~ 

i!L_!!!L_!!OARQ __!!!L._!<!!M!!__!!!!!,L_li!!L__!i!!!f!L_!.!m!ER 

SUBSECTIONS ~I AND 141 FOR EACH PERKANE .. T_bQ~S OF JOBS AS 
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DEFltfED !!L}illECTiotL1111.!l....• 

Section 8. Section 75-lQ-~06• MCA, iS a~nded to ~ead: 

•7s-zo-~06. Judicial review of board~ eee~~eft ~oard 

g_t __ neaJthL- and depart~~ of health decisi~· (lJ Any 

active party as defined in 75-20-Zll aggrieved by the final 

decision of the board on an application for a certificate 

•ay obtain judicial review of that decision by the filing of 

a petition in a state district 

jurisdiction• 

court of co•petent 

(2• The judicial review procedure shall be the same as 

that for contested cases under the "ontana AdMinistrative 

Procedure Act. 

!]! When the boars! of heal.!i!L!!L..d!!l!¥t'""n!_2!_~alth 

conducts hear;ng~ pursuan!_!o 75-ZO-ll6l31 and 7'-2Q-Zl~~ 

the applicant is grant~d a oer•it gr certification, with or 

without eonditi ons, pu..-S!!S!!!t to the l;Jws a~ini_!t.ef'ed by the 

depart~nt gf health and the boa~d of hea11h and _tni! 

18 chapter, tbe decision ~ onl~~eated in conj_un~~ 

19 .., i th the ! ina 1 dec is ion of the -~!.SL_~-.IK.!l~--.in 

20 75-20-~06!11 and__ill1-!f o1 per•l!...!!!...£!!.!!li~ion is~njed 

,~; br U, !l!!p.art!!ftt of_ hfa;lth or the boar<! of health~ 

,zz., 
Z3 

Zit 

25 

apolicant .ay:~ 

tal aope-al thv denial under the ~ln!L_r.~viete 

e..t,QCedures provided in !!!!L.-l!!.!!!S adMinistered -~ t:he 

~L1!!nt of health and the bo@~f health; OL 
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i.QL_[~H!!_~~-!.ighL!.fL_~~~- the -~!.'!.~L_!U_ the 

~~~!!L_2!_healt!:!._!!L!he boa!.Q_g~!~lth~1i' af!£!: the 

~!.!L!:!!!Lll..i.!B.sLL!i!!!!l--!l!!£ is l o~ 

~L_!!Qthi !!.9-1!! this secl..!Qg___!~:t-!!L-S2!!.Ur.yg~~ 

2£2nibit the board fro• hold~~~aring_as herein provided 

on 111 matters that_are not the sub~~_Qf_~!nding~e~! 

~!~~i~!~~~J~Q-40~ill1~" 

H€~~€·~--5eet~an-~8.--~l+e&b~+~T.--t5eett0fts--l 

~-~i--do--~t--e~ply-~-~fty-~~ttfte-#ee++*tT-~-whteh-~ 

eeft~·ee~-~P~e--pre~re~~e~ef--en--eftY+~e~~~e~-T~pee~ 

eftdlY'*~--~,-heen-e~tered-+~to-wT~h-~y-e~ft~-e~-+~@-~~ete 

e#-~efte-~Ter-~denue~-~.-~~w 

S€ction 9. Effective da~e. This ac~ is effective on 

passage and app~oval. 

-End-
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SENATE Bill ~. 176 

INTRODUCED BY So BROWN 

A BILl FOR AN ACT ENTITLED: "AN ACT REVISINIO AND ClARIFYING . 
THE MONTANA MAJOR FACiliTY SITIN<O ACT TO INCREASE THE 

EXEMPTION liMIT FOR AN ADDITION TO A FAClllTYl REVISING THE 

OEFINITlOM OF A fACiliTY; fNE~&tH6--~~eA--P+P~~fNES--AS--A 

FAHioff¥ EXENPTIN<O FACILITIES ill,!~liL.!!::!L.!!!J!ll_A!!!,_ll!!f 

ANO_l!r!Q~I!!!!JLMlNE RECLAMATION~!; EXPAIIOINC EXEMPTION 

CRITERIA FOR THE RElOCATIONt RECONSTRUCTION, OR UPGRADING OF 

A fA<.lllTY; CLARI FYINC APPEllATE REVIEW PROCEDURES; 

ClARIFYING WHICH. DECISIONS Of THE SOARD OF HEAlTH AND 

ENVIRONMENTAL SCIENCES AND DEPARTMENT OF HEALTH AND 

ENVIRONMENTAl SCIENCES ARE COIICLUSIVE; REQUIRING THE BOARD 

TO WAIVE THE AlTERNATIVE SITE STUDY, ADVANCE NOTICE, AND 

MINIMUM ADVERSE ENVIRONMENTAL IMPACT REQUIREMENTS WHEN A 

FACILITY WILL BE CONSTRUCTED IN A COUNTY THAT HAS 

EXPERIENCED SEVERE ur.IEHPlOYMEI'IT PRDB LEHS BECAUSE OF A PlANT 

CLOSURE; PRBYf&tN6--F8A-APP~t~ABftff¥-9F-SE&f~BNS-AFFi&ftH6 

HAdBA-PfPE~tNE5~ AMENDING ~ECTIONS 75-20-104• 75-ZO-ZOZt 

75-20-211• n-zo-216, 1~-2o-zts, 15-zo-zzo, ~s-~a-3BtT 

75-20-304, ANO 75-20-406, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE OATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Sect ion 1. Sect ion 75-2.0-l0411 MCA• is a ~~ended t.o read: 

w75-2D-10~. Definitions. In this chapter. unless the 

context requires otherwise. the following definitions apply: 

(1) "Addition thereto" means ~he installation of new 

eachinery and equipaent which would significantly change the 

conditions under which the ~e~~+e~e-wes-i~s~d !esi~ 

1 .. !-~at.ed• 

(2.) "Appl ic.at.ion• means an app 1 icat ion for a 

certificate sub~itted in accordance with this chapter and 

the rules adopted hereunder. 

(3) "A"'sociated facilities• includes but is not 

liMited to transportation links of any kind, aqueducts, 

divtrsion daMs, tran~mission sUbstations, storage ponds, 

reservoirs, and any other device or equipMent associated 

with the p~oduction or delivery Of the energy form or 

product produced by a facility, except that the term does 

no-t include a facility. 

(~) •Soard• means the board of natura1 resour~es and 

conservation provided for in Z-15-3302· 

{5) •Soard of health* means the board of health and 

environmental sciences prowided for in 2-15-2104. 

(b) •certificate• means the certificate of 

environmental compatibility and public need issued by the 

board under this chapter that is required for the 

construction or operation of a facility. 

-l- S3 376 
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t7) •tot~~~~enc:e to cons.truc.t .. means: 

(a) any cleaTing o-f la,<ndt eJtcavat.ion .. construction, or 

other ac.tion th.ait would a.ffec:t. the environnMmt o"f the site 

or rouite of a f.-:1 litY blrt <foes not ,..,..., ch<mqes neeftd fM 

t.e.poraT·y us.e of sic;e·s. or rout.-es for nfJAUt.il it.y purp-OSaes Of' 

use'S in securing geological data• inct·udh't·9 

bOring• to a$ce .. rtatn founda·tion condit·tons;. 

necessary 

11>1 the fr«t.uring of underground fo•rutions by _,, 

-• if such activit¥ h tel at.,.tt to tne pos'S.I'bit! f1<1t#N! 

develop•nt O'f a <t-ificati'on facility or a fac.; I H;y 

e11ploying goootn..f'~~al resouf'ces but -" not include t:ne 

gat ........ tng of ge(>leg•iC<rl <fat• bY boring of USit hOles O'r 

oUrer undertrovnd ex.p 1 o:r •·t ·ion• inft-s·~i. qa·ti'Gr• -
""P"I'r ~•tttat:iviH 

(c·) tne co•~~encetoent o.f eiRi.wnt d-in proceedings 

unde-r Tit1e· 70., chapter 30., for land o,. ri9Ms-of-,;,ay upon 

or over which a f.a'cility may be const.ruc:·t9di 

{d) the relocation or upgradif'l9 of an exi''Sting 

facility defi-d by (b) or (c:l of -ction lllll• in<:luding 

up<Jrading to a de$ ign capaei'ty cl>Vllred by sul>secct.ion· 

(UJ)tb·'"' exc<ip't · tmot Olo!'">i-t'• does n<Jt include f>ormal 

Mt;rt\,~e N- ,._. •. ,. -~f iiiA 'ex-ist:inq f·Hil tty. 

(8J •o.part..,nt" ..,ans the depart ... nt of nat .. ural 

re•our·cea and conserVation provtd.ed fof' in Title 2• cha-pter 

15, part 13. 

~3- SB 316 

l 

z 
3 

4 

' 
6 

1 

8 ., 
l& 

11 

12 

13 

1 .. 

15 

16 

11 

18 

19 

20 

.u 

u 

23 

24 

Z5 

SB 037bf04 

(9) •Depa·rtJflent of health" means t:he department~ of 

health and environmental sciences provided for in Title z, 

chapter l'h !)art ll• 

(10) •Facili€y* ~anS: 

(a) exc-ep't fo-t er-v.:N oil ~rut n•tural gas r&ftne·r i·es·• 

and faciliti-es and associated facilities de-si9ned .for or 

capable of p--roduc;ing, gat'he'fii:ftg, proce$sinq, trans•itt:i.ng. 

t.ran-sportlng• cw dis--tcribvt.ittg c-r""Oe oi 1 or nat:tJra1 gas. AND 

J!I!H .. fA'D-~-..!f!--l:!!& f!O!:!Ufi!; ~mll-- Af>lll 

~~rui each p·lanto unit• or other 

fact,li1:Y ano a'o&rSOC:ioift:E'd fa<:..ilit'ies de-'Slqned for o-r ca.p&ble 

o·f: 

(i.) gef\e,rati-i'rg 50 ll'litqawat.ts. o-f elec;t·ri·city o-r mor-e oT 

any •ddition '1fbe:rlll't-o (exc:ep-t potlutn.•n con~rol f-ac-i 1 i t.ies 

app-roVe-d by the <Jepa't"t-lft'nt: o'f hea1th and environme-ntal 

s.ciences add&d to an existing plar1t) havi.ng an estimated 

con in excess of $'l§ily9e9 $-ffu!!§!! !!Q_HILL!Q!:!; 

{'iiJ produ-ci.n9 2''5 million cubic feet or •ore of gas 

.,.,. i......... fr- c- fH!'I" day Of' any addi'tion thereto ha•i ng an 

estiMat.,d cost i.n e><cess of •-.. eee Af5!!T9ll! !llL.J!l;LL!.Q!!; 

(lit) producing zs•ooo barrels of liquid hydroca~bon 

produ~ts per day or more or any addition thereto having an 

est.ilftated cost in excess of Ai!~&69 !Hi:!!!!!! Sl!L!!!h!,!.Q!il 

(iv) enriching uranium minerals or any addition thereto 

having an estimated cost in excess of .-Me.,eee !t:!iey&ee !.:!Q 
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~~11Y~; or 

(v) utilizingy-~ef+~+ft~y or converting soo,ooo tons of 

coal per year or more or any addition thereto%=~CE~!~85E 

f!~t~~~!E5===;~~dEe!===!9--==!~~=:==M~!~~====~!~!f=====A~~ 

~H9§~~~@~~~=~!~§=-A~~~~~~!!~~==~e~. having an estimated cost 

in excess of S~59yB89 !!~9?~~~ !lO_~lLL!ON; 

(b) each electric trans~ission line and associated 

facilities of a design capacity of more than 69 kilovolts, 

except that the term does not include an electric 

transm1ssion line dnd associated facilities of a design 

capacity of 230 kilovolts or less and 10 ~iles or less 10 

Jengthi 

(c) each pipeline and associated facilities~ 

t±i==~l±g~e~--f~t==!!==~~8b~~~f-t~$ft§2~~ttftq~~~e~? 

~~~!=~~~~=~==!h~==~~d+~~==!~!==t~=~~~~~~t--of-=~th~ 

~~~!±~!~•==ft~~~a~=~~~~r=-e~~=~±t--and-=of--~~~1±90 

~~~~f~~~~~§~~~-th~n-i~=in~b~=io=~~~~~~~=~e-m~!e~=-o~ 

g~~~~e~=i"-~~!bt=~ 

t1ii designed for or 

(except for natural gas)• 

capable of tran~porting qas 

water. or 1 iquid hydrocarbon 

products from or to a fac:;i1ity located within or wathout 

this state of the size indlCdted in subsection (lO)(a) of 

th1s section; 

(d) any use of geothermal resources. including the use 

of underqround space in existence or to be created• for the 
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creation 9 use. or conversion of energy. designed for or 

capable of producing geothermally derived power equivalent 

to 25 million Btu per hour or more or any addition thereto 

having an estimated cost in exce~s of *i,e~eee !150•QQQ; 

I e I 

Ill} 

any underground in situ gasification of coal. 

•Person" means any individual, g~oup, firm, 

partnership• corporation. cooperative, association., 

government subdivision, govern.ent agencv• local government, 

or other organiZdtion or entity• 

(12) "Transmission substation" means any structure• 

device, or equipment assemblage., commonly located and 

designed for voltage regulation. circuit protection, or 

switching necessary for the construction or operation of a 

proposed transmission line. 

(13) autility" means any person engaged in any aspect 

of the production, storage. sale. delivery. or furnishing of 

heot. electricity. gas, hydrocarbon products, or energy in 

any form for ultimate public use." 

Section z. Section 75-20-202• MCA., is amended to read: 

"75-20-202· Exemptions. (1) This Chdpter does not 

apply to any aspect of a facll Lty over which an agency of 

the federal government has exclusive JUrisdiction, but 

applaes to any unpreempted aspect of a facility over which 

an agency of the federal government has pdrtidl 

jurisdiction. 
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(2) A cert1ficate i5 not required under this chapter 

for a facility under diligent onsite physical con~truction 

or in operat1on on January L, 1973. 

( 3) The board may adopt reasonable rules establ 1shing 

exemptions from this chapter for the relocation, 

rec0nstruction~ or upgrading of a facility thati 

15!1 

Hti 

would otherwise be covered by this chapteri and 

thdt: is unlikely to have a significant 

environmental impact by reason of length, size, location. 

available spdce or right-of-way, or 

Q! 

construct1on methods.i 

i£l __ ~!~l~--£2~!~oo~-~Q~~ss~_grain,_~ind, OL sun 

~~-~-f~~l-~2~L£~~Q_!b!_te£bnOlQSl_Qf_~hi£b_wi!l_resul!~ 

~~!g[_~[fi£ienc~L-e£2~21~-~~~tgy_£~g£Y~1ion~_anQ_QLQmote 

gre~ter_~~t~relt2~i!i!Y_ib2U-the_~li1in~-fa£~!~" 

Section 3. Section 75-20-211, MCA• is amended to .-ead: 

"75-20-211. Application filtng and contents 

proof of service and notice. (1) (a) An applicant shall file 

with the department and department of health a joint 

application for a certificate under this chapter and for the 

permits required ~y-~~e~e-~+~-~c-we~er-q~~~+~y-~ew~ ~~ 

!b~_!aw~_ad~lni~ter~Q_Q~-!~~-deeart~~~1_of __ hea!~~nd_~ 

~~~!Q __ Qf__~~~!~ in such form as the board requ1res under 

applicable rules. containing the following information: 

(1) a description of the location and of the faciJity 
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to be built thereon; 

( i i) a summary of any studies which havt! been made of 

the environMental impact of the faci 1 ityi 

(iii) a statement explaan~ng the need for the faci 11ty; 

(iv) a description of reasonable altern<~te locdtaons. 

for the proposed facility, a general description of the 

comparative merits and detriment~ of each loCc'ltion 

submitted• and a statement of the reasons Nhy the primary 

proposed location i.s best suited for the facility; 

(v) baseline data for the ;:>ri.mary and reasonable 

alternate locattons; 

(vi J at the appt,cant•s option, an environmental study 

plan to satisfy the requ1rements of thi.s chapt~r; and 

(vii) such other tnformation as the applicant considers 

relevant or as the board and board of health by orQ~£_-2£ 

rule or the department and department of health by order ~[ 

r~~-~~~ require. 

(b) A copy or copies of the studies referred to in 

subsection (l)(a)(ii) above shall be filed with the 

department. if ordered, and shall be available for public 

inspection. 

(2) An application may consist of an application for 

tNo or more facilities tn combination which are physically 

and directly attached to each other and are operationdlly ~ 

single operating ent1ty. 
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(3) An application shall be accompanied by proof of 

servtce of a copy of the application on the chief executive 

officer of each unit of local government, county 

commissioner, city or county planning boards. and federal 

agencies charged with the duty of protecting the environment 

or of planning land use in the area 1n which any portion of 

the propo~ed facility may be located, both as primarily and 

as alternatively proposed and on the following state 

governm@nt agenctes: 

(a) environmental qualtty council; 

(b) department of public service regulation; 

(c) department of fish, wildlife, and parks; 

( d J department of state 1 ands; 

(e) department of community affairsi 

(f) department of highways; 

(g) department of revenue. 

(4) The copy of the appl icat1on shall be accompanied 

by a notice s.pecifying the date on or about which the 

application 1s to be filed. 

(5) An appl1cati.on sha11 also be accompanied by proof 

that public notice thereof was g1ven to persons residing in 

the area or alternative areas in which any portion of the 

proposed facility may be located• by publication of a 

summary of the application in-those newspapers that will 

substantially 1nform those persons of the application.• 
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Section 4. Section l5-ZO-l16t HCA. is amended to read: 

"75-20-216. Study, evaluation. and report on proposed 

facility --assistance by other agencies. (l) After receipt 

of an application, the department and department of health 

shall ~ithin 90 days notify the applicant in Mriting that: 

(a) the application is in compliance and is accepted 

as complete; or 

(bt the application is not incompliance and 1 ist ttl@ 

deficiencies therein; and upon correction of these 

def ic ienc ies and .-esubmission by the app1 icant, the 

depart~nt and department of health shall within 30 days 

notify the applicant in w~iting that the application is tn 

compliance and is accepted as complete. 

(2) Upon receipt of an application complying with 

75-20-211 through 75-20-215, and this section, the 

department shall commence an intensive study and evaluation 

of the proposed facility and its effects~ considerinq all 

applicable criteria 1 isted in 75-20-301 and 75-20-503 and 

the depa~tment of health shall commence a study to enable it 

or th~ board of health to issue a decision, opinion~ orde~, 

certification, or permit as provided in subsection (31• The 

department and department of ~ealth shall use. to the e~tent. 

they conside~ applicable~ valid and useful existing studies 

and reports submitted by the applicant or compiled by a 

state or federal agency. 
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(3) The department of health shall within yedr 

following the date of acceptance of an application~ and the 

board of health QL __ Q~R~L!~~Q~_Qf_~~2!th, if applicable, 

within an additional 6 months• issue any decision, opanionw 

order, certification, or permit required by-~ta~e-or-~edere~ 

atr -aftd--w~~er--~~a~~~y-~~-~ ~~~£-~~-!Q~~~anastergg_~ 

the_Q~u~r~~nt_~f_b~~!~b_Q£_!~~~1__2f__b~~!n and thas 

chapter. The department of health and the board of health 

sha11 determine compliance with efr--eftd--wa~er--~~a~fty 

~~aftd8rd~ ~1---~!~n~~g~~---~[~i!_ __ ~~g~lr~~!~~ 

implementation plans ~nde~ __ !beir _ _j~~~Qi~!l2D for 

and 

the 

pr1mar-y and reasonable alternate locations in their 

decl~ion. opinion9 order~ certification, or permit• The 

decision, opinion, order, certification, or permit, with or 

without conditions, is con~lusive on al1 matters ef-af~--and 

~~e~--~~e~~~y--T•pee~~--unde~-the-federel-end-~te~e-air-~nd 

wete¥-~~e~+~~-~~e~~~e~ that the department of health and 

board of health administer, and any of the criteria 

specified 1n su~~~£!lQ~~~1-th£~9b-11l-2f 75-20-503t~t-end 

t~t that are a part of the determinattons ~ade under ~edere~ 

and-~~tate--6~¥--end--•~~e~--~~e~tty---~tet~ee~ 1t!g __ l2~~ 

~Q~iD!~!ergQ __ Q~ __ !b§ __ Q~~~!~~!_Qf_b~~l!h_2nd_!bg_QQ2!~_of 

b~lth. Although the decision, opinion, order, 

cert•f•cat•on, or perm1t issued under this subsection is 

conclu~ive~ the board retains authority to make the 
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~etermtnatlOn required under 75-20-301(2)(c). The decisaon. 

opan1on. order. certification~ or permit of the department 

of health or the board of health satisfies the review 

requirements by those agencies and shall be acceptable tn 

lieu of an environmental am~act statement under the Montana 

Environmental Pol icy Act. A copy of the dectSIOOt opanaon., 

oroer• certification~ or permit 5ha11 be served up0n the 

department and the board and shall be utilized as part of 

their final site selection process. Prior to the issuance of 

a preliminary decision bi the department of health and 

pur s.uant to rules adopted by the board of he a I th• the 

department of health shall provide dO opportuntty for publtc 

review and comment. A-dee~5~on-by-~"e-de~a~~~ftt-e~-A~a+th 

e~-~eerd-ef-"ee+t~-T~-~oeje~t-to-eppettdte--revtew--~ttrstiant 

to--the--e~~--cnd-wa~er-~tiaftty-~~&~btes-~dMTntsteree-ey-~~ 

de~e~t~ft~-~f-"ee+t"-end-boerd-of-heettn~ 

(4) Withan 22 months following acceptance of an 

application for a facility as defined in (a) and (d) of 

75-Z0-104(10) and for a facility as defined in (b) and (c) 

of 75-20-104(10) which is more than 30 males in length and 

within L year for a facility as defined in (b) dnd (C) of 

75-20-104(10) which is 30 miles 

depa~tment 5hall make a report to 

contain the department's 

or less in length• thP 

the board whtch shall 

studies., evaluations~ 

recommendations. other pertinent documents resulting from 
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its study and evaluation, and an environmental tmpact 

stdtement or analysis prepared pursuant to the Montana 

Environmental Policy Ac~. if any. If the appltcat1on is for 

a combination of two or more facilities, the department 

shdll make its report to the board within the greater of the 

lengths of time provided for in this subsection for either 

of the facilitie$. 

(5) The departments of highwaysi community affairs; 

fish~ wildlife, and parks; state landsi revenue; and public 

serv1ce regulation shall report to the department 

information relating to the impact of the proposed site on 

each depart~ent's area of e~pertise. The report may include 

op1n10ns as to the advisability of granting. denying. or 

~edifying the certificdte. The department shall allocate 

funds obta1ned from filing fees to the department5 ma~ing 

reports to reimburse th~m for the costs of compiling 

information and l55uing the required report•" 

Section 5. Section 75-20-218• HCA, is amended to read: 

"75-20-218. Hearing date -- location-- department to 

act as ~taff-- hearings to be held jointly. (1) Upon 

rece1pt of the department's report submitted under 

75-Z0-21~. the board Shall set a date for a hearing to begin 

not more than 120 days after the receipt. Except for those 

neartngs involving applications submitted for facillttes as 

defined 1n (bJ and (C) of 75-20-104{10)• certification 
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hear1ngs shall be conducted by the board in the county seat 

of lewis and Clark County or the county in which the 

facility or the greater portion thereof is to be located. 

{2) Except as provided in 75-ZO-ZZl(Z)t the department 

shall act as the staff for the board throughout the 

decision•aking process and the board may request the 

depar~ment to present testimony or cross-examine Nitnesses 

as the board considers necessary and appropriate. 

(3) At the request of the applicant. the dtt~,. 

e~the~~r~e--~~a~e--e+~-e"S-we~er-~~e+f~y-ege"e~~~ ~~!~ 

Qf_~!~l!h-~~q~n~Q~£~_Qf_b~attn shall hold any required 

permlt hearings required under laws administered by thOse 

agenctes tn conjunction \Iiiith the board cel"tification 

hearing. In such a conjunctive hearing the time periods 

established for revie"ing an application and for lSSUlng a 

decision on certification of a proposed facility under this 

chdpter supersede the time periods ~pecified in other la\lils 

administered by the d~+y--ea~herf~ed--~~8te-eTr-e~d-weter 

~~~4tty-~qe"e~~ QgQ~!!~~--of _ _ng~lth_~nd _ _in£__~2~£~ __ of 

n~~lth." 

Section &. Section 75-20-220• MCAt is aMended to read: 

"15-20-llO. Heariny examlner -- restrictions 

duties. (1) Jf the board gppotnts a hearing e~am1ner to 

conduct any certif&cat1on proceedings under this chdpter. 

the hearing examiner may not be a member of the board, ctn 
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employee of the depa~tment 9 or a member or employee of the 

department of health or board of health. A hearing examiner, 

if any. shall be appointed by the board within 20 days after 

the department's report has been fLled with the board. If a 

hearing is held before the board of health Q!_~Qg_~eear!~Q! 

2f __ ~ealth, the board and the board of health Q£ the 

Q~~!l~~l-2f_bg~!!~ shall mutually agree on the appointment 

of a hearing examiner to preside at both hearings. 

(l) A prehearing conference shall be held following 

notice within 60 days after the departMent's report has been 

filed with the board. 

(31 The prehearing conference shall be organized and 

supervised by the hear1ng examiner. 

f4) The ~~ehea~ing confe~ence shall be d1~ected towa~d 

d dete~mination of the issues presented by the application. 

the department'~ report, and an identif&cdtion of the 

witnesses and documentary exhibits to be presented by the 

active parties who intend to participate in the hearing. 

(51 The hearing exa~iner shall ~equire the active 

parties to submit• in writing~ and serve upon the other 

active parties, all dtrecL testimony which they propose and 

an.y studies., investigations, reports. or other exhibits that 

any active party 

written exhibits 

wishes 

and any 

the boa~d to consider. These 

documents that the boarO itself 

wishes to use or rely on shall be submttted and served in 
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like manner, at least 20 days prior to the date set for the 

hearing. For good cause shown, the hearing examiner may 

at low the introduction of new evidence at any tame. 

(6) The hea~ing examiner shall allow discovery which 

shall be completed before Lhe commence~nt of the hedr&ng. 

upon qood caus~ shown and under such other conaitions as the 

hearing examiner shall prescribe. 

(71 Public witnesses and other interested pubt ic 

parties may appear and present oral testimony at the hearing 

or submit written testimony to the hearinq eKaminer at the 

ti.ne of their appea~ance. These witnesses are suUJeCt to 

cross-examination. 

(6) The heariny examin€r sha 11 ISSue a prehecr ing 

order specifying the issues of fact and of law• ident1 fying 

the witnesses of the active parties, nam1ng the public 

witnesses and other int~rested parties who have submitted 

written testimony an lieu of appearance, outlining tne order 

in which the hearing shall proceed• setting forth those 

sect1on 75-20-301 cr&teria as to which no issue of fdct or 

law has been raised which are to be conclusively ~resumed 

ana are not subject to furthe~ proof except for good cause 

sho~n• and any othe~ special ru1es to expedite the hearing 

which the hearing examiner shall odopt with the approval of 

the board. 

(91 At the conclusion of the hearing, the hedrinq 
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examtner shall declare the hearin9 closed and shall. within 

60 days of that date. prepare and submit to the board and in 

th~ case of a conjunctive hearing, w1thin 90 days to the 

board and the board of health Q!___flgQ~!_tln_g!}!__Qf_!!!,~th 

proposed findin9s of 

recommended deci5ion. 

fact. conclusions of law. and a 

I 10 I The hearing examtner appointed to conduct a 

certification proceeding under this chapter shall in sure 

that the time of the proceeding, from the date the 

department • s report is filed with the board until the 

recommended report and order of the examiner is f i 1 ed with 

the board, does not exceed 9 calendar months unless extended 

by the board for good cause. 

( 11) The board or hearinq examiner may waive all or a 

portion of the procedures set forth i.n subsections t.Z) 

through (8) of this sect1on to expedite the hearing for a 

facti ity when the department has recommended approval of a 

faci 1 ity and no ObJeCt.&ons have been filed." 

~ectton-~.--sectteM-i5-ie-3et~-M~Ay-t~-emended-to-~eed~ 

·~~-re-3e~.--aeeT~to"-of-bee~d------f?~d+n9~--ne~e~~e~y 

fer--eer~tfieetton.---tit-Wt~hi~-69-day~-af~er-~~bmi~~ion-ef 

the-reeem~ended-dee~~+en-~y-~he-heer+ng-e~a~tne~y-t~e--eoerd 

~"~~t-~ke-c~te~e-ftndin9s~-t~~ue-an-e~tnten.-and-ren6er-a 

eect~ton--~~on--the--~eeerdT--etther-greMt+n9-o~-deMytn~-th~ 

ep~~~ea~ton--e~--~++e~--or--~rent+n~--+t--a~on--~~eh--term~~ 
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COft8f~fOft~y-Or-~ofttf~CStfon~-of-the-eOn~~ruetfony-O~e~dtionT 

or--Metntenenee--of--the--feet~~ty--a~--~he--eee~d-~e~T6e~~ 

e~~~e~r?e~e• 

t~t--~he-Deard-mey-~et-gr~n~-a--eer~?f~eete--e+ther--a~ 

~re~o~e~-ey-~he-e~p~~ee~~-or-e5-med+~+ed-ey-~he-eoe~e-~n+e~~ 

~t-she++-ftnd-enO-determ~ne+ 

tet--t~e-ba~~~-o~-~he-need-~er-the-fee~+t~y~ 

tbt--the--nat~re--ef-~he-~rebeh}e-eftwiroftm@"tat-~mpee~~ 

tet--thdt-the-fae~~~ty-~epre~ent~-the--m+ntmum--e~wer~e 

envfre"ment~~--fMpoe~.--eens~~ertn~--tfle--~tote-e~-~wet+ah~e 

~eehno+egy-and-the--neture--end--eeenem+es--cf--the--war~o~~ 

a~ternat~ves~ 

tdt--eeeh-ef-the-cr~terte-+t~ted-tn-~5-iB-~93~ 

tet--+n--the--~a~e--ef--eft--e+eetrfey--~e~~--er--++~~tft 

~ran~m+~~+on-+~ne-er-e~~edcet+ 

t+t--what-party-~f-enyy-ef-the-++ne-or--~~de~~et--~hB++ 

be-~oeeted-undergreund~ 

t~tt-thet--the--~oe~+T~T--~~--e~n~+~tent--wtth-re~+ond+ 

~+ens-fer-expens+on-ef-~"e-a~p,ep~~a~e-~~~~-ef--~~@--ut++f~y 

sy~~em~---5e,vinq---~he--s~ete--and--tnte,~ennee~ed--H~+~+ty 

~Y~~em~~-end 

ti+~t-tn~~-t"e-+~e+++ty-w+++--~e,ye--~he--+nte~e~t~--o+ 

~~~~Tty-5y~tem-eeonomT-en~-~e~TebTlt~y~ 

tf~--t~~~--the--+~~6tfo"--ef--~~~--+a~+++ty-e~-prepe~~~ 

een~e¥m5-~e-a~plieae+e-5tat~-~n~-leeal-+ew~-an~--,e~a+dtien~ 
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~~~~ee-~~~r~~ftde~•-e~ee~~-~het-~he-bee~d-Mey-refo~e-~e-ep~~Y 

e~y--+e~e+-+~w-or-rego+e~~en-+f-i~-fTft8~-t~e~~-e~-e~~~e~-~e 

~~-~re~ed-fae+~+~y·-~he-+a~-er-r@g~~atfeft-i~-unreesen~~Y 

re~tr*etrve-~n-yfew-o+-tfte-ex+~t~~-tee"no+egy~--ef--~ee~r~ 

of--e~t-or-eeono~e~T-or-o~-the-need~-ot-eon~omer~y-whether 

~oeete~--Tn~+de--or--oat~Tde--of---the---dTreet~y---effeeted 

~e~er~~~*-~o~d+•+~~en~~ 

tgt--thet--the-fee+++ty-w+++-~erwe-the-~oe•+e-+ntere~t~ 

eonwenTeneey-&nd-neee~~+ty~ 

t"i--thet-tfte-depertment-of-hee~tft-or-he8rd--of--hee~th 

h&Ye--+~sue6--d--dee+s+en.-o~inien~-erde~y-eert~~+ee~~en.-or 

~erm~t-e;-~~~~t~~e-e,-+5-~a-r~ot~t~-~ftd 

t~t--~ha~-~"e-u~e-e~-~~e~+~-+e"~~-fc~-+eeatfan--a~--~he 

~ect~+~y--wa3--eyetuet~d--end--pub++e--+~nd~--we~e--~e+eeted 

whenever-~heir-u~e-~~-e~-econom+eel+y-preet~eab+e-e~-the-u~e 

o~-pr~vate--tends--end--ecmpet+b+e--w~th--the--enY+Ton.ente• 

er+te~+e-+~~~ed-+n-~5-ce-~e3~ 

t3t--In--de~er~nfn9--that--the-~de~+tty-w~++-~er~e-th@ 

~db++e-intere3t~-eonven+ence.-end-neee$~~ty-under-~ub~ee~+o~ 

t~ttgt-e~-tfl+~-~eet~en~-the-beerd-~he++-eon~tder• 

~--t"e-~tems-++3ted-+n-~ubseet~~~-t~ttet-&nd--trttbt 

of-"-t<n+~-~eet-t-&ni--· 

~bt--the--beneffts--te--t"e--app+tednt--end--the--stete 

re~u+~~n~-from-the-propo~ed-fec+++ty~ 

tet--the-e~feet~-e~--the--eeonem+e--~et+v~ty--~esu+t+nq 
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fra~-~he-~re~~sed-~ee++f~y~ 

tdt--the-effeets-e~-~"e-~~epe~ed-~ae++~~y-en-t~e-~~b+te 

hee+~h.-w~fere~-ene-~8fe~y~ 

~et--~n1-othe~-~ecto~~-t"~t-+t-een~+der3-re+ev~nt• 

t~t--Cen~~de~~t+en~--e~--needT--~ae++c--need~-o~-p~e~~e 

eenve~~enee-e~e-~eces~~t~-eno-eemen~tret~en-ther~f--b,--the 

~PP~~~ent-~~a~~-epp~y-en+y-~~-~tt+~ty-fee++ttTe~•t=~~~~~£~ 

~~~~a~=q~-~!=~r~d~-a+!-~~~±+~!Te~=&~-~e~t~~~i~~~l~~!±~~ 

f!!i~f~±==e~==~~-~~=!e~==!~=~=±n!~~l~!~~±~!in~~=~~ 

~!!=u~~!~~tae±~+~±e§•• 

Section 1. Section 75-20-304, MCA, is amended to read: 

"75-20-304. Walver of provlslons of certific~tion 

proceedings. (1) The board ma1 waive compliance with any of 

the prOVISiOnS of 75-20-Zl6 through 75-20-222t 75-Z0-501t 

and this part if th~ dpplicant makes d clear and convincing 

showing to the board at a public hearing that an 1mmediat~, 

urgent need for a facility exists and that the applicant did 

not have knowledge that the need for the facility existed 

sufficiently in advance to fully comply with the prov•s,ons 

of 15-20-Zlb through 15-20-Zllw 75-Z0-50lw dOd thi~ ~art. 

( l) The board may waive compliance with any of the 

provisions of this chapter upon receipt of notice by " 
utility or person subject to this chapter that a fac i 1 it y or 

associated facility has been damaged or aestroyed as a 

resu1t of fire, f 1 ood, or other natural disaster- or as the 
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result of insurrection, wart or other civil disorder and 

th~re exists an im~ediate need for construction of a ne~ 

facility or associated facility or the relocation of a 

previously existing facility or associated facility in order 

to promoLe the public welfare. 

iJl __ !hg __ Q~2--~b2!! __ ~~~~--~m2li2n£g ___ ~lth ___ ~ 

£~~iL~mgnts _ _Qf__i~-i~=i*~~-subsec!io~~_ifli£l~-1llihi~-~QQ 

1lll£i_Qf_l~=zo=~Q!~-~Qg_l1=£Q-50112l_~Q__!he __ ~Yi~~~~ 

of ____ ~~~~g£~iO~! ___ i!l1~iYl __ ~~~---1Yl ___ of ___ 75-~Q=lllY 

1~=~2=~1211l~---~U2 ____ 12=~Q:1Qlll11~11i~----L~lating_ __ _!2 

£QQ~i~g~~!iQ~ __ Qf_~l!~!QatlY!~ltes_if_!he_~QQ!lcan!_~~es a 

£lg~~~~2-£~nvi~cing __ ~bowing __ !2 __ !he __ ~~[Q __ ~!_~-Q~Q!ic 

hea£in~_!nat~ 

~l-~ _ _erge~~g __ f2£ill!~-~ill--~~-£Bn5truc1ed __ in_~ 

£2~~1Y--~b~!~--~--~l29l~--~!Q!21~--~l!biu __ !b~-_£Q~Q!Y __ hdS 

Q~~~~~!l~-£~!~~Q-2£_£~~~gQ_2Q2£~~-~i29-~l2~~of 

~~Q __ Q£_~Qr~-~L~~~Q!_jQ~~-~I!~~£_!§~RS_~~_!~g-~~Q-~Ql~~~~ 

Q~[~!iQ~~-~ithln_!h~_Qtec~QlQg_lO-y~ar_~~tiQ~i 

~Ql __ Sh~_£2~X-~uQ __ myul£AQ2!_9Q~rnin9_QQ2l~~-in_~h2~ 

i~l~1i£~l2~-!D~-f2£lll!~-l1_er2QQ~~g_s2-2~-l2£~l~-~Q£££! 

Qy_rg~Q!~!lQ~_!~£n_~-~~l~i ~~~ 

i£l __ !b~_QtQ~Q~~Q_faci!~!1-~l-~~-£Q~~!r~~!~Q-~i!Qin a 

!2=~ll~--£2tl~_-2f __ !b~_2Qg£atl~_th2!_b2~~£~2~~2_Q[_Q~~~ 

£~£!~l!~Q~i-~ND 

1Ql __ r~s__f~QfQ~sQ __ f~f!~lrr __ ~l~~-~~~s--~-_§~Eflfl•L 
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~f~~Q~~~~~~!_Qf~s_COQNTY_~~Hlf~-!~~-fAC!LI!!-11 

f3Q~QSED_!Q_~f_bQ~~!~Q~ 

1~1--l~!--~2i~![_Q£OViQ!Q_!2!_i~bS~£!iQ~_ill_~QQ1ies 

Qn11_!Q_~!~~nent_Job __ los~g~--~~-~--jlU9~--2~~~-_!he 

waiy~!_QrO~lded_~!-l~-~ub~~£!i2D-1Jl_9~es~RQl~JoOs 

Qf_~_!!~~g£~~l-~L-~~~~Qn~~~tu£~_in£!~diug_~~2!-li~tted 

12-~2n~!~~ion_~~~-2£_iQ2_!os~~g~l~g_!~bo£_disQ~S~~~ 

±~t--~~~-~~!YE~=~~~Yl~~~-F~R-i~=~~~~~§!!~~=f!t=~~~~-~ 

APt~¥-=!8--E~NSlB§~~!!~~--6f=At!~~~!!~~i=§~-H!~lM~~=A~ER5E 

ENNfR~~f~t-f~PA§f=f~~~=f~E!~+f!==9Ef~§B-=~==f~~=I§~ 

f~~==§~==t§±=§~=~~=~~=!~~!~t-8R-F~R-~~-A558E!~lE&-F~Elt+f¥ 

~EFf~~=!~=~~-~~~~iit~ 

f~i==fH§-W~!~§~=~E=5~~~§§f!9N=f~tf§t=§f=~5=~9=~~!=~tlAtt 

APPt¥-§~t¥=f§==§6N5!~§~~!!~~=~==!~~E~~~!~~==~flE5==E~~--A 

E~§!tlf¥-BEF!~§§=!~=~~=~~=!~~t!~it~i~ 

i2l __ !~~~!Y£~-~~QYlQ~Q_fQB_j~_2Y~SECT!ON_l]l_OOES_~OT 

~~fb!__!Q__fQNS!Q§~~!!ON__QE_~b!ERN~!l~§i_Q~_MI~IM~~~Q~ERSE 

§~~!~Q~~§~!~~_!~~~f!_EQ~-~-f~~l~IT!_DEE!NEQ__l~- SUBSE~!IONS 

i!Ql1~~--1f~ __ lQl~--Q~-1£l_Qf_75=~0-lQ4o_fQ~-~~~~~~!ATED 

E~~!bl!!_Q~f!NEQ_~-~~~~§~!!Q~_!ll_Qf_7S-20-l04_~--f~-~NY 

~OR!!Q~-~-QE __ OR __ ~~Q~§~~-!~-~-f~Cl~!TY_Q§fl~§Q_!~-~~~~~~!!ON 

1lQl~l_Qf_12~Q=lQi_lQ_~f__§~!EN! __ !~~--!~~-_f~Q~ESS __ uR 

~Q~!!Q~_Qf_!~§_f~~lbl!r_l~-~QI_~~~~~~-lQ_~-f~~~!L_!~SU§~r 

ltl§_Q§f~~!~§~!_Qf_~f~~!~_OR_~Q~Q_Qf_~§~LT~~ 

121 __ !~~-~f~~!~~~!--~~~~h_~-~LL_s~f§~SE~_REOUIR§Q_!Q 
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~£fSS_~NO_~DNQ~~!-~-~EA~!~~--Q~-~-~~!~ER_~~QUE~!_-~~QER 

~~~SECT!~--111~--~Q~f~~~~~!--~~!~~~!~--~~~--~~ER __ TH!~ 

~UB~E£!!Q~-~~~bb_§£ __ CR£Q!!fQ __ !~~Q__!HE __ f£~-_f~!Q __ ~~QER 

75-~0-~!~ _ _!Q __ !HE __ S!!E~-!~t-Q~-Q~-~V!Qf~_PRES£NT£0 AT 

!~~-~E~~!~~-Q&_!~g_OE£!~10~-Qt_!~-~~~Q__y~~-~~~S~l!DN 

i~l--~~~--~E~~fQ__l~-~~~!~~-~-CER!!£!£~!!Q~-Q~fl~!Qtt-~~Q~ 

!Hl~-~t:t~PTE!!~ 

11l __ TH£ __ BOARO __ ~~r__§~~~! __ Q~LY~--~~~~~~QER 

~UB~£~!!0N~--~1--~~Q_1~1-fQB_EACH_f~~NE~!_hQ~i_Q~Q~~-AS 

OE!:l~S!L!~~UBSECT IQ!Li1ll.H~" 

Section s. Section 75-ZD-40b., ~CA., is amended to read: 

"75-20-406. Judicial rev1ew of board..! dee-t~+on ~_gard 

Qf __ ~~~!Sh~--~Q __ g~~~r!~~~! __ Q!__b~~!!~ __ decisions. (1) Any 

active party as defined in 75-20-221 aggrieved by the final 

decision of the board on an application for a certificate 

may obtain judicial review of that decision by the filing of 

a petition in a state district court of competent 

jurisdiction. 

(2, The JUdiCidl ,.eview p,.ocedu,.e 5ha11 be the same a5 

thdt fo,. contes.ted ca'!:.e~ unoe,. the Montana Administrative 

P,.ocedu.re Act. 

i~l--~~u_!~-22~L2-2!_nedl£h_QL-Q~~r!~1--2f__b~~lth 

£~~~!~-n~~LlQ~_Q~~~~Dl-12-12=1Q=~1Jl_~n1_15-~Q=~~-and 

tn~-~Beli£~21-i1_gL2~!~g_~-~~it_QL_~~,.tifi££~t2n~~!Q~ 

~itnQ~t-~QQQi!lQQ~~-g~~uan!_!2_the_!~~~-2~~iui~~L~g_g~~ 
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~~~rt~nt_Qf_h~2!1b __ ~QQ __ !Q~ __ bo~£~ __ Qf__b~el!b__~~Q __ !h~2 

£h2Bte~ __ !b~--~~£l~lQD_~~-QQ!~-Q~-~QQg~!~~-l~_£Q~J~Q£!i~ 

~i!~ __ !n~ __ final _ _Q££l~l~ __ Qf __ th2 __ QQ~~--~-QLB~i1!~--~ 

12=~Q=~Q21!l_~Q_i£1~_lf_~-Q~~i1-2£_£~1lfi~~i2D-l~-~~nie~ 

Q~ __ she __ deQ2,.t~~-21--b~2l!h __ 2r_!n2_bo~LQ-2f_b~~l!n~_!he 

~gQ!ic~~1_!~Y~ 

l~l--~BQ~l __ 1h~-Q~l~l __ ~rrQgr __ !ng __ 2e~!!~!g _ _rgylg~ 

Q!~£gQ~r~---QL~viQed ___ i~--1~~-_!~~~--~dml~i~~£ed __ ~l- the 

g~~~tm~rr!_Qf_D~~l~h-~~Q_!b~-Q~~!Q_Qf__~el!~l_Q£ 

lQl __ £~~e~y~-~n~_r~ght_!Q __ ~Q~~!__thg __ deD~l--Qx _ _tng 

Q~~!!~~t __ Qf_b~~!tn_Q~_!b~Q~~-Qf_heal!b_~!il_2f!g£_!he 

bo~rQ_n~~-i~~~~-f~n~!~~£i~lQ~ 

~l--~Q1~~g__i~ __ !hl~--sectio~--~~y __ Q~_£QD~t,.~~Q __ to 

~£2h!2i!_!ng-2B~L~-f~Q~_hol~i~g-~-b~2Li~g_as_heL~in_~LQYided 

Q~-~l!-~att~rs_!D2!-~r~l_!ng~~Ql~£!-2!_~R~~ding~QQg2} 

Qy_!ng~QQlican!_~DQ~r_l5-£Q=~Q~11l1~1~" 

~~~=~~~fT9~~--5ee~~o"-~e~--A~~+feah+~+~y.--f5ee~+en~--~ 

~nd--~i--de--ftot--~pp+y-~o-afty-p~e++ne-~ae+++~y-fe~-Hhieh-a 

eeft~r8et-~e~-~~--preporet~en--of--en--en•Tronmenta+--~mpaet 

ene~y~T~--"e~-been-enteTed-Tnto-w+th-eny-e~eney-o~-the-~tate 

e~-Mefttene-p~To~-to-~en~e~7-*T-T98i• 

Section 9. Effective date. This act is effective on 

passaqe and app,.oval. 

-End-
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April 15, 

FREE JOINT CONFERENCE COMMITTEE REPORT NO. 1 

ON SENATE BILL NO. 376 

MR. PRESIDENT AND MR. SPEAKER: 

81 
1(1 

We, your Free Joint Conference Committee on Senate Bill No. 376, 
met April 15, 1981, and considered: 

l. House Natural Resources Amendments to the third reading copy 
dated March 27, 1981, and 

2. House Amendments to Senate Bill 376. 

We recommend that: 

1. The Senate accede to Committee amendment numbers 1 through 9 
and the second part of amendment number 10 designated subsection 
(6) and the House recede from the first part of amendment number 
10 designated subsection (5); 

2. The Senate accede to House amendments number l and 3 and the 
House recede from House amendment number 2; 

3. Senate Bill No. 376 be further amended as indicated in CLERICAL 
INSTRUCTION number 1; 

4. The reference copy of Senate Bill No. 376 read as specified 1n 
the CLERICAL INSTRUCTIONS; 

5. The Conference Committee Report to Senate Bill No. 376 be 
adopted. 

CLERICAL INSTRUCTIONS: 

1. Page 22, lines 13 through 15. 
Following: line 12 
Strike: lines 13 through 15 
Insert: "(5) The waiver provided for in subsection (3) does not 

apply to consideration of alternatives or minimum 
adverse environmental impact for a facility defined 

(CONTINUED) 

in subsections (10) (b), (c), (d), or (e) of 75-20-104, 
for an associated facility defined in subsection (3) of 
75-20-104 or for any portion of or process in a facility 
defined in subsection (10) (a) of 75-20-104 to tne 
extent that the process or portion of the facility is 
not subject to a permit issued by the department of 
health or board of health." 

U 
1 ~£/ A<!v ................... . ~A. Chairman. 
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FOR THE SENATE; FOR THE HOUSE: 

KEATING BURNETT 



House amendments to Senate Bill 376: 

1. Page 21, line 14. 
Following: "jobs" 
Insert: "within two years" 

2. amendment to amendment #10 on House Natural Resources Committee 
amendments of 3/27/81. 

Strike: subsection (5) of Insert 
Insert: "(5) The waiver of subsection (2) (c) of 75-20-301 shall 

apply only to consideration of alternative sites for a facility 
defined in 75-20-104 (10) (a)." 

3. amendment to amendment #10 on House Natural Resources Committee 
amendments of 3/27/81. 

Following: line 13 of Insert 
Insert: "(7) The board may grant only one waiver under subsections 

(3) and {4) for each permanent loss of jobs as defined in subsection 
(3) (a)." 



HOUSE NATURAL RESOURCES AMENDMENTS TO SB 376 
March 27, 1981 

1. Title, line 7. 
Following: "FACILITY" 
Strike: "INCLUDING" 

2. Page 4, line 8. 
Following: "gas," 
Insert: ·~and those facilities subject to the Montana Strip- and 

Underground-Mine Reclamation Act," 

3. Page 5, line 1. 
Following: "thereto" 
Strike: ",EXCEPT THOSE FACILITIES SUBJECT TO THE MONTANA STRIP­

AND UNDERGROUND-MINE RECLAMATION ACT," 

4. Pages 17 through 20. 
Following: line 16 on page 17 
Strike: the entire section 7 
:Renumber: subsequent sections. 

5. Page 21, line 5. 
Following: ·"of" 
Strike: "75-20-214," 

6. Page 21, line 6. 
Following: "75-20-501" 
Insert: " ( 5)" 

7. Page 21, line 18. 
Following: ";" 
Strike: "and" 

8. Page 21, line 21. 
Following: "curtailed" 
Strike: "." 
Insert: "; and" 

9. Page 21. 
Following: line 21 
Insert: "(d) the proposed facility will have a beneficial 

effect on the economy of the county in which the 
facility is proposed to be located." 

10. Page 22. 
Following: line 1 
Insert: "(5) The waiver provided for in subsection {3) does 

not apply to consideration of alternatives or minimum 
adverse environmental impact for a facility defined 
in (b), (c), (d), or (e) of 75-20-104 (10) or for an 
associated facility defined in 75-20-104(3). 
(6) The applicant shall pay all expenses required 
to process and conduct a hearing on a waiver request 
under subsection (3). However, any payments made 
under this subsection shall be credited toward the 
fee paid under 75-20-215 to the extent the data or 
evidence presented at the hearing or the decision of 
the board under subsection {3) can be used in making 
a certification decision under this chapter." 


