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4 A BILL FOR AN AC7 ENTITLED: "AN ACT 

5 OF ASE~CY RULES THAT WOULD IMPLEMENT LEGISLATION PREVIOUSLY 

6 DEFEATED BY THE LEGISLATURE OR A LEGISLATIVE COMHITTEEo" 

7 

B dE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 Section 1. Adoption of rule substantially identical to 

10 defeated bill prohibited. No state agency may adopt a rule 

11 that is substantially identical to or implements any major 

12 portion of any bill previously rejected ~y either house or 

lJ anl $t.mciing coa~mittee of the 1..;-gislaturc 9 unless authorized 

14 by other law. 

15 Section 2. Codification instruction. Section 1 is 

16 intended to De codified as an integral part of Title 2, 

17 chapter 4t and th~ provisions of Title lt chapter 49 apply 

18 to section 1. 

-End-

I N T R 0 D U C E D B I L L 
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Approved by Committee 
on State Administration 

SENATE BILL NO. 298 

INTROOUCEO BY HAZELBAKER, TURPlAGE, BLAYLOCK 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PREV~NT THE ADOPTION 

OF AGENCY RULES THAT WOULD IHPLEHENT LEGISLATION PREVIOUSLY 

DEFEATED BY THE LEGISLATURE OR A LEGISLATIVE COMMITTEE•" 

8 BE IT ENACT£D BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 Section 1. Adoption of rule substantially identical to 

10 defeated bi 11 prohibited. ill No stdte agency ~nay adopt d 

11 rule that i~ sub~t;;~ntially identical to or i•plements any 

12 maJOr portion of any bill previously rejected by eithe~ 

13 house or any standing committee of the legislature .. unless 

14 authorized by other law. 

15 .Ul_!!'_~ __ PERSQ'i_Q!L!!!L~Q!'I!!:!!.HRAT IVUQQL~QMM! TT Et 

16 OB~£~!2-!Q_~_RULt_Q~_THE BASIS OE_i~BSECTION_i!l_, __ !~£--~~~£ 

17 HAV_~Q~£~QQt!£Q __ y~LEii__!tt£__~~EN~-~£~!~!TfE!:! 

1B Qll£~1NATIQU_!!AT: 

19 ~! THE Bill HAS REJECTED FOR REASONS NOT RELATED TO 

20 TH£_~OR!!Q!:!_BEI~§~~h£~ENTEQi 

21 l~l--I~£--~Ilh__~!~_RE1ECT£0 AS BEING_~EDU~Q!NT HIT~ 

22 E!JiTING~~_!Y!HDR!f!!:!§_!~£~~£l_Q~ 

23 l!;l_A_LAW_PA~~£Q_ll_!!!fi.2!!!LQ~-~ORE __ REfENT __ g~S ION 

24 AUT!!~ffi_!~AOOP!!Qii_OF THE RULE.._ 

25 lll___l!:!L___PROY!i!DNi_ __ QE___l::!!-305 ~L_AP~j,L_!Q__ THIS 

SB 0298/02 

~fi.U!~ 

2 Section 2. Codification instruction. Section is 

3 int~nded to be codified a~ an integral part of Title 7• 

4 chapter 4, and the provisions or Title 2. chapter 4r apply 

5 to section 1. 

-End-

-2- s fl 298 
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SENATE BILL NO. 298 

2 

3 

INTPODUCEO BY HAZELBAKER• TURNAGE• BLAYLOCK 

4 

5 

6 

1 

A RILL FOR AN ACT ENTITLED: "AN ACT TO PREVENT THE .• DOPTIO~ 

OF AGENCY RULES THAT WOULD IMPLEMENT LEGISLATION PREVIOUSLY 

OEFHTED BY THE LEGISLATURE OR A LEGISLATIVE COMMITTEE." 

B BE IT ENACTED BY THE LEGISLATURE OF THE STATE DF MONTANA: 

9 Section 1. Adoption of ,-ule subst . .;mtial ly identical to 

10 defeatP-i L"li 11 p,-ohibi ted. ill No Stdtl"' agency may adopt d 

11 rule- that 1S substantially identical to or implements any 

12 rndJOr portion of any bill previously reJected by eith~r 

13 nou5e or- any ~t.andin'J committee of the legislaturP• unless 

14 authorized bv ;)ther 1 aw. 

15 1£l __ !E--~--~~~~Q~_OR_JHE_~~!~!STEAT!Yf_!QQf_!QMM!TTEE 

16 OBJf£TS_TO A_RULLQ~_THf BAS!LQE_~yBSECTI~_ill.!_THE _RULE 

17 ~-~Q!__Q~-~QQPTE!! __ YNLESS _!~_AGENCY __ M~~E~--~-~E!!TEN 

18 QETftMI~AT!Q~_!~~!i 

19 ~l _ _!~E_2!b~~~i_~~~~£TEQ_FO~_RE~~i_~!_-~fbATED__!Q 

20 ~f-~Q~!!Q~-~E!~~_!~~h~~~~o; 

21 1§1 __ !~~--~!bb__~~~~~ECTE~~-~f!~_EEDU~DA~!~ld_Ml 

2l f~~!!~g_LA~~!HOR!k!~~~~~b£i_Q~ 

23 1~1--~-~~-~~~fQ-~l_!~f-~~~Q~--~ORE _Rc~EN! __ ~Ed~ON 

24 ~~!~Q~!ffd_!~f-~QQ~!!Q~_Qf_l~~ULE~ 

l5 lil __ !~f_ __ PROY!~!0Ni_ __ OF _ _1=~305i£l__~~~LY __ IQ__TH~ 

2 

3 

4 

5 

SB 0298/02 

~EC!tQ~~ 

Sect.on 2. Codification instruction. Section 1 is 

i nto2nd~H~ to ne cod if i cd a5 an tnteg..-al part of Title 2. 

ch.:::ipter 4• and the provi'3ion~ of Title;. chapter 4. ~pply 

to section 1. 

-End-

-2- S'l 2 98 
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SEPIA TE BILL NO. 298 

INTRODUCED BY HAZELBAKERo TURNAGEt BLAYLOCK 

A Bill FOR AN ACT ENTITLED: •AN ACT TO PREVENT THE ADOPTION 

OF AGENCY RULES THAT WOULD IIIPLEIIENT LEG! SLI:TION PREVJOUSL Y 

DEFEATED BY THE LEGlSLATUREi_!NO A~~SECJIDN 2-4=~ 

MCA BR-•-~E6~StA~FVE-E8~~EE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF IIDNTANA: 

Section 1 .. Adoption of" rulesubstanti·ally identical t.o 

defeated bi 11 prohibited. ill Ho ~a-te-agency---t~~ey--edep'i:--e 

rule ~~ that is substantially identical to or 

iMple~tent~ any •ajOf" portion of any bill- previously rejected 

by either house er--eny--s~ftd+ftg---e~~ of the 

legislature DURING THE TWO PREVIOUS !,EGIS!,ATJ.!LSESS!~• 

unless authorized by other law. 

!ll_-lf !=~§!-__ Q! THE ADMlNJ~TRA!lVE CODE CDIIMITTEE 

OBJECTS IN WRITING TO A RULE ON THE BASIS OF SUBSECTION ~ 

!HE RULE MAY NOT BE ADOPTED UNLESS THE AGENCY MA!$ES A 

WRITTEN DETERIIl!ATION THAT: 

llL...!J:!L!l!ll_!!!LRE.JEllf!LFOR_REASONS NOI __!!ll!TE.Q____!Q 

THE PORTION BEING IMPLEMENTED; 0~ 

!]1~£__8Ill _WAS REJECTED AS BEING REDUNDANT WITH AN 

EXISTING LAW AUTHORIZING THE RULEj OR 

ill A LAW PASSED AT T~!!L!!!LJ!.Q!~L~!;f.!!!__ll~SION 
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58 0298/03 

AUTHORIZES THE ADOPTION OF THE RULE. 

Ill THE PROVISIONS OF ~-305Ul_~ll__.TI!_ THIS 

SECTION. 

lli!!!!!_~ _ _gCTI.Q!~-305,L..!!!;Ao JS AMENDI!l__!Q READ: 

"2-4-30~ .. Requisites for validity 

stdte.ent of reasons. (1) The agency shall 

authorl~y and 

consider fully 

written and oral ~ubmissions respecting the p~oposed rule. 

Upon adoption of a ru1e. an aqency shall issue a concise 

stateaent of the principal reasons for and against its 

adoption. incorporating therein its reasons for overruling 

the considerations urged against its adoption. When no 

written or oral sub•lssions have been receivedt an agency 

•ay o~it the state.ent of reasons. 

(2) Rules •ar not unnecessarily repeat statutory 

language. Whenever it is necessary to 

1 anguage in order to convey the 

refer ~o statutory 

Meaning of a rule 

interp~eting the language, the reference shall clearly 

indic~te that portion of the language which is -st.at.ut:ory and 

the po~tion which iS amplification of the language. 

(3) Each rule shall include a citation to t.he specific 

grant of rulemaking authority pursuan~ to which it or any 

part thereof is adopted. In addition. each rule shall 

include a citation to the specific section or sec·tions in 

the Montana Code Annotated which the rule pu~ports to 

i •P 1 elle'nt.. 

-z- SB 298 

R E F E R E ~ C E B I L L 



SB 0298/03 

1 (4) To be effective, each substantive ~ule adopted 

2 must be within the scope of au~hority conferred and in 

3 accordance with standards prescribed by other provjsions of 

4 Ia ... 

5 ( 5) Whenever by the express ar illpl ied ter-11s of any 

6 statute a state agency has authority to adopt ruli?s to 

1 implewent9 interpret, •ake specific• or otherwise carry out 

8 the provisions of the statute, no rule adopted is "alid or 

9 effective unless consistent and not in conf1ict with the 

10 statute and reasonably necessary to effectuate the purpose 

11 of the statute. 

12 (6) No rule is valid unless adopted in substantial 

13 COtllpHance with 2-lt-302 or 2-lt--303 and U,ectiun 1 I and this 

14 section and unless notice of adoption thereof is published 

15 within 6 .onths of the publishing of notice of the proposed 

16 

17 

rule ... 

Section 3. Codifica1:.ion instruction. Section iS 

18 intended to be codified as an integral part of Title 2• 

19 chapter 4• and the provisions of Title Zt chapter 4t apply 

20 to section 1. 

-End-

-3- SB Z98 
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SENATE Bill NO. 298 

INTRODUCED BY HAZELBAKE~t TURNAGE, BlAYlOCK 

A Bill FOR AN ACT ENTITLED: "A~ ACT TO PREVE~T THE ADOPTION 

OF AGENCY RULES THAT WOULD IMPLEMENT LEGISLATION PREVIOUSLY 

DEFEATED 8Y THE LEG!SlATUREi_~ND_!ME~Q~§-~EC!!ON_2-~=305t 

~~~ 9R-A-~£6T~~A~T~E-EBMHTf~EE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Adoption of rule substan~ially identical to 

defeated bill prohibited. 111 No ~e~e-agen~y--m~y--edopt--e 

rule !i__Y!klQ that is substantially identical to or 

implements any major portion of any bill previously ,!!iQ 

fiNALLY rejected by ~~!-~OTE OF either house ar-eny-~~and+"~ 

~e1Rift1-~t-ee of the legislature Q~~IN§ __ THE__!~-f~fY1DUS 

lEG!~LA!!Yf_SESiiONS __ f~~--TO_ THE_~QOP~Q!__f~QfQ~ED 

!QQ~!ION __ QE __ !~~-~UL~' unless ~XPR~i~! authorized by other 

1 aw. 

ill_!!: ~fERJ!!l~=!l!! !!!LAD~ill2!3~1 YL_CDQL_.!;Q~!l! TT E!; 

Q!llfJ;!~-l~-~~!!!NG_!Q_~_RUbf_Q~_l!!£_~~!i_OF SU!l}EC!10~_1!1~ 

!!!E--~~b£_~~y __ NOT __ !lf _ _!QOPTED UNLESS THE AGENCY MAK£2_! 

~~!!!f~_DE!£RM1~~!!Q~_!!jAT~ 

i~1 __ !~f_!l!!l_~~j-~£1fCTfQ_FOR_RE~~uN~-~Q!_~EL~TEQ __ !Q 

!!!f_fQ~!!~-~E!~§_!!lfbf~ENI~Ql_Q~ 

~1--!~~--~ILL __ ~~j~f~f~!!';Q_~i-~f!NG_~EDU~QANT_~!!~~ 
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SB 0298/04 

f~!}TIN§_b~~-~!!jOR!f!~g~~-RUlEi_Q~ 

.lfl __ ~-~-fAS}fQ_~!_!~~_i!!lf_Q~-~L_RE~~~SIQN 

~~!~Q~!ff}_!!!E__~OOP!!Q~_Y!_!!!f_~ULE. 

iJl __ !~~---PRO~~i!QNS ___ QE_-E=~-30~~1-~ffh! _ _!Q__THJS 

SE~!!Q~~ 

SEf!ION_f~ __ SEf!!QN 2-~=JQ2• HC~!i_~~Q__!Q __ ~EAD: 

"2-4-JOS. Requisites for validity autho...-ity and 

statement of reasons. {l~ The agency shall consider fully 

written and oral submissions respecting the p...-oposed rule• 

Upon adoptlon of a rule~ an agency shall issue a concise 

statemen~ of the principal reasons for and against its 

adoption .. incorporating therein its. r-easons for overruling 

the considerations urged against its adoption. When no 

written or oral submissions have been received, an agency 

may omat the statement of reasons. 

C2l Rule~ ~ay not unnecessarily repeat statutory 

language. ~heneve...- it ts necessary to refer to statu~ory 

1 anguage in order to convey the meaning of a rule 

inte~preting the language• ~he referen~e shall clearly 

indicate that portion of th~ language which ls statutory and 

the portion which is amplification of the lanquage. 

(3) Each ~ule shall anclude a citation to the specific 

grant of ~ulemak1ny authority pursuant to which it or any 

part thereof 1s adopted. In addition, each rule shall 

1nclude a citation to the specific section or sections in 

-2- SB 298 
REFERENCE BILL: Includes Free 
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SB ozqB/04 

the Montana Code Annotated which the rule purports to 

Z implement.. 

3 (4) To be effective. each substantive rule adopted 

4 must be within the scope of authority conferred and 10 

5 accord~nce ~ith standards prescribed by ether prevision~ of 

6 law. 

1 C5) Whenever by the express or implied terms ot any 

8 statute a state agency has authortty to ddopt rules to 

9 implement~ interpret, make specific, or otherwise carry out 

10 the provisions of th.i! statute. no rule adopted is valid or 

11 effective unless con!iistent and not in confl•ct w1th the 

12 statute and reasonably necessary to effectuate the purpose 

13 of the statute. 

14 (6) No rule is val1d unless adopted in substantial 

15 compliance with 2-4-302 or Z-4-303 and L!~£ti~_!j_~ this 

16 section and unless notice of adoption the~eof is published 

17 ~ithin 6 months of the publishing of notice of the proposed 

1B rule." 

19 Section 3. Codification instruction. Section .. 
ZO intended to be codified as an integral part of Title z, 

21 chapter 4, and the provisions of Title 2. chapter 4• apply 

22 to section 1. 

-End-

-3- SB 298 
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FREE CONFERENCE COMMITTEE 
ON SENATE BILL NO. 298 

(Report No. 1, April 14, 1981) 

MR. PRESIDENT AND SPEAKER OF THE HOUSE: 

We, your Free Conference Committee on Senate Bill No. 298, 
met April 14, 1981, and considered: 

House State Administration Committee Amendments to the third 
re.ading copy, dated March 23, 1981, and; 

Committee of the Whole Amendments to the third reading copy 
dated March 30, 1981, and recommend as follows: 

That the Senate accede to Committee amendment nos. 1 through 7 
dated March 23, 1981; 

That the Senate accede to the House Committee of the Whole 
Amendment nos. 1 and 2 dated March 30, 1981; 

That the reference copy of Senate Bill No. 298 be further 
amended as specified in CLERICAL INSTRUCTIONS nos. 1 through 4; 

That the reference copy of Senate Bill No. 298 read as specified 
in the CLERICAL INSTRUCTIONS; 

And, that the Free Conference Committee Report to Senate Bill 
No. 298 be adopted. 

CLERICAL INSTRUCTIONS: 

1. Page 1, line 13. 
Following: "previously" 
Insert: "and finally" 

2. Page 1, line 14. 
Fallowing : "by" 
Insert: "any vote of" 

3. Page 1, line 15. 
Following: "SESSIONS" 
Insert: "prior to the adoption or proposed adoption of the rule" 

4. Page 1, line 16. 
Following: "unless" 
Insert: "expressly" 

~ . if:' '• I . I . 
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FREE CONFERENCE COMMITTEE 
ON SENATE BILL NO. 298 
(Report No. 1, April 14, 1981) 

Hazelbaket, Chairman 

~ 

Tu 

.................. }\J?.;l;".i.l ... .:IA ........................... 19 .. ~J .... . 

Page 2 

FOR THE HOUSE: 

Sob~ Chairman 



House amendments to Senate Bill 298: 

1. Title, line 6. 
Following: "LEGISLATURE" 
Insert: ", AND AMENDING SECTION 2-4-305, MCA" 

2. Page 1, line 15. 
Following: "IF" 
Strike: "A PERSON OR" 



STATE ADMINISTRATION 

HOUSE AMENDMENTS TO SB 298 

1. Title, line 6. 
Following: "LEGISLATURE" 
Strike: "OR" through "COMMITTEE" 

2. Page 1, line 10. 
Following: "No" 
Strike: remainder of line 10 

3. Page 1, line 11. 
Following: "rule" 
Insert: "is valid" 

4. Page 1, line 13. 
Following: "house" 
Strike: "or any standing committee" 
Following: "legislature" 

MARCH 23, 1981 

Insert: "during the two previous legislative sessions" 

5. Page 1, line 16. 
Following: "OBJECTS" 
Insert: "in writing" 

6. Page 1, line 20. 
Following: ";" 
Insert: "or" 

7. Page 2. 
Following: line 1 
Insert: "Section 2. Section 2-4-305, MCA, is amended to read: 

2-4-305. Requisites for validity - authority and statement 
of reasons." Subsections (1) through (5) remain unchanged 

"(6) No rule is valid unless adopted in substantial 
compliance with 2-4-302 Qr 2-4-303 and [section 1] and this 
section and unless notice of adoption thereof is published 
within 6 months of the publishing of notice of the 
proposed rule." 

Renumber: subsequent section 
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TED SCHWINDEN 

COH·_f<:"tj()R 

The Honorable Robert L. Marks 
Speaker of the House 
State Capitol 
Helena, Montana 59620 

The Honorable Jean Turnage 
President of the Senate 
State Capitol 
Helena, Montana 59620 

May 8, 1981 

Dear Representative Marks and Senator Turnage: 

In accordance with the power vested in me as Governor 
by the Constitution and the laws of the State of Montana, 
I hereby veto Senate Bill No. 298, "AN ACT TO PREVENT THE 
ADOPTION OF AGENC~ RULES THAT WOULD IMPLEMENT LEGISLATION 
PREVIOUSLY DEFEATED BY THE LEGISLATURE; AND AMENDING SEC
TION 2-4-305, MCA," for the following reasons. 

Senate Bil,l 298 as passed, allows the Administrative 
Code Committee to object to an agency's proposed rule and 
prevent its adoption if the rule is identical to, or imple
ments any portion of, a bill previously rejected by either 
house of the legislature during two previous legislative 
sessions. While the bill is conceptually attractive, 
practical problems associated with its implementation 
render it unacceptable. 

Senate Bill 298 does not place specific and respon
sible limitations on agency rulemaking. Instead, it pro
poses an overly broad limitation on rulemaking based on 
a past legislature's rejection of a bill. In this respect, 
Senate Bill 298 requires an agency's staff to possess a 
clear knowledge of all defeated bills, and more signifi
cantly the reasons for their defeat. In order for SB 298 
to work effectively, an indexed codification of defeated 
bills with their legislative histories must be prepared 
and made available to the executive agencies. Since 



Representative Marks and Senator Turnage 
May 8, 1981 
Page Two 

such a codification is not provided by SB 298, the task it 
imposes is virtually impossible to accomplish. 

Constitutionally the lawmaking process requires, at a 
minimum, a majority vote of the legislature to pass each bill.
SB 298 establishes a novel and undemocratic precedent whereby 
rejection of a bill by one house can have as binding an effect 
on an agency as a bill passed by a constitutional majority of 
the Legislature. SB 298 encourages tyrany by the minority. 
An attempt to restrict agency rulemaking by legislative 
'inaction•is an affront to principles set forth by the Montana 
Constitution. 

The solution provided by SB 298 to address alleged rule
making abuses of the past poses more problems than solutions. 
If executive agencies abuse their rulemaking authority, that 
authority should be legislatively curtailed or more clearly 
defined. 

For these reasons, I hereby veto SB 298. 

x~~ 
TED SCHWINDEN 
Governor 


