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Bill NOo <i!Lz... 
INTROOUCEO BY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE BOARD 

OF NATURAL RESOURCES AND CONSERVATION FROM GRANTING A 

MINIMUM FLOW RESERVATION A PREFERENCE OVER OR PRIORITY DATE 

EARLIER THAN AN AGRICULTURAL RESERVATION CONSIOEREO 

CONCURRENTLY; TO REQUIRE THE BOARD TO CONFORM PRESENT 

RESERVATIONS TO THAT PROVISION; AMENDING SECTION 85-Z-316o 

"''"-•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316, HCA, Is amended to read: 

•as-2-316. Reservation of waters. (1) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow 9 leve1 9 or quality of water throughout the 

year or at such periods or for such length of time as the 

board designates. 

(2) Upon receiving an application. the department 

shall proceed in accordance with 85-2-301 through 85-Z-309. 

After the hearing provided in 85-2-309 9 the board shall 

decide whether to reserve the water for the applicant. The 

department's costs of giving notice, holding the hearing, 
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conducting investigations• and •aking records Incurred in 

acting upon the application to reserve water, except the 

cost of salaries of the department•s personnely shall be 

paid by the applicant. 

(3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the amount of water necessary for the purpose of 

the reservation; 

{d) that the reservation Is in the public interest. 

(4) If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility dOd accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 

(5) The board shall ll•it any reservations after "ay 

9 9 1919 1 for maintenance of minimum flow, level, or quality 

of water that it awards at any point on a stream or river to 

a maximum of 50% of the average annual flow of record on 

gauged streams. Ungauged streams can be allocated at the 

discretion of the board. The boacd__aax_ not gran~ 

L2~~tign foe majotenance of minjmym flow. leyel. gr 

N T R 0 D U C E D B I L L 
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JUIA!ity of watel:._a preference_g~r or an ~QLliec grisu:i~ 

rgseryatjoos are acted on cggcurreotly.__Iba__boa(d sha111 

~U£~ant tg~~oo 'lDJ• godlfy a reseryatign_gLYuteg 

prjor to~etfe~tiye date p~~--8~ necss~ar1~ 

~--Lt__-lnXg_-k~formjty -~ltb-~bl~-~Yb~~laDL--lbat 

AlUilficatjon daf:L....nQt.._~;.IIIULL~li.L-11w_-l.llllit go tbe 

~D~¥-0! reallocatjoo jg sub$ectjon 1101& 

(6t After the adoption of an order reserving waters, 

the department may reject an application and refuse a permit 

for the appropriation of reserved waters or may, with the 

approval of the board, issue the permit subject to such 

terms and conditions it considers necessary ~or the 

protection of the objectives of the reservation. 

(7) Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for such use with the distric~ 9 and the district 

upon approval of the application must inform the department 

of the approved use. The department shall aaintain records 

of all uses of water reserved to conservation districts and 

be responsible for rendering technical and administrative 

assistance within the depart.ent•s staffing and budgeting 

liaitatlons in the processing of such applications for the 

conservation districts. 

(8t A reservation under this section shall date from 
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the date the order reserving the water is adopted by the 

board and shall not adversely affect any rights in existence 

at that time. 

(9) The board shall• periodically but at least once 

every 10 years 9 review existing reservations to ensure that 

the objectives of the reservation are being met. Where the 

objectives of the reservation are not being met~ the board 

may axtendt revoke 9 or modify the reservation. 

(10) The board may modify an existing or futufe order 

originally adopted to reserve water for the purpose of 

maintaining minlaum flow, 1eve1 9 or quality of water, so as 

to reallocate such reservation or portion thereof to an 

applicant who is a qualified reservant under this sectiort• 

Reallocation of reserved water may be made by the board 

following notice and hearing wherein the board finds that 

all or part of the reservation is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to outwei~h the need shown by the 

original reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation9 and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. The 

board may not reallocate water reserved under this section 

on any stream or river more frequently than once every 5 

years. 

-4-
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l (11) Nothing in this section vests the board with the 

2 authority to alter a water right that is not a r~servation." 

3 Section z. Severability. If a part of this act is 

4 invalid, all valid parts that are severable ~~om the invalid 

5 part remain in effect. If a part of this act ls invalid In 

6 one or more of its applications, the part remains in effect 

7 in all valid applications that are severable from the 

a invalid applications. 

-End-

-5- 513 ;;t S·j S 
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INTRODUCED BY 

Approved by Co~ittee 
on Agrivulture Livestock 
& Irrigation 

Bill NO. ofb 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROHIBIT THE BOARD 

OF NATURAL RESOURCES AND CONSERVATION FROM GRANTING A 

MINIMUM FLOW RESeRVATION A PREFERENCE OVER OR PRIORITY DATE 

EARLIER THAN AN AGRICULTURAL RESERVATION CONSIDERED 

Cu~CURRENTLY; TO REQUIRE THE BOARD TO CONFORM PRESENT 

RESERVATIONS TO THAT PROVISION; AMENDING SECTION 85-2-316• 

!"!CA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316• HCA 9 is amended to read: 

•ss-Z-316. Reservation of ~aters. (1) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters f(,.· existing or future beneficial uses or to maintal.. 

a r.inimum flow 9 level, or quality of water throughout the 

year or at such periods or for such length of time as the 

board designates. 

(2) Upon receiving an application• the department 

shall proceed in accordance with 85-2-301 through 85-2-309. 

Afte~ the hearing provided in 85-2-309, the board Shall 

decide whether to reserve the water forth~ applicant. The 

department•s costs of giving notice, holding the hearing, 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

LC 2063/01 

conducting investigations, and •aking records incurred in 

acting upon the application to reserve water, except the 

cost of salaries of the department•s personnel• shall be 

paid by the applicant. 

{3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the amount of water necessary for the purpose of 

the reservation; 

(d) that the reservation Is in the public Interest. 

(41 If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to ~he satisfaction of the board 

that there will be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diligence In accordance with an established plan. 

(5) The board shall liait any reservations after May 

9• 1979• for maintenance of Minimum flow. level, or quality 

of water that it a~ards at any point on a stream or river to 

a maximum of 50% of the average annual flow of record on 

gauged streams. Unqauged streams can be al-located at the 

discretion of the board. The board Jla.L-DD.:L.-Q.CilllL-'1 

Le~cyatioa _ _foL _ _maintenaa,e of mjnjmym ~£--l~vel• or 

-2-
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QUill.iu...IILJora:t.llr a pre~LIIlUILQL.-an... .. e;u:l.lu- pr lgr i t~t 

Jia.t.e__Lbao._a reser-yatJ QD-fgc-i).Q[i:CuJty(al \)U[QQ:ieS iL..Iib.e 

rg,gryatjons ace a,tad gQ concyrreotly.__tbt__board shall. 

gyrsuont to sybsectlgn flQ), modifx_a_ce~luo granted 

prigr to [the effectlye d~f~~-8~-~~~ 

l :l.Lll- 1 j: into coofor•i ty .. lllltb....tbll....s..u.baui.ooa....llli1t 

•od if i C~..Jlllt....i:IIUIIL~.i.L..tbe .. ..l.l.llit on tile 

froquency gf reallgc~ion in su~tigp 110). 

(6) Af~er the adoption of an order reserving waters, 

the department •ay reject an application and refuse a permit 

for the appropriation of reserved waters or may, with the 

approval of the board, issue ~he permit subject to such 

terms and conditions It considers necessary for the 

protection of the objectives of the reservation• 

(7) Any person desiring to use water reserved to a 

conservation district for agricultural purposes shall make 

application for such use with the dis~rlctt and the district 

upon approval of the application must inform the department 

of the approved use. The department sha11 •aintain records 

of all uses of water reserved to conservation districts and 

be responsible for rendering technical and administrative 

assistance wlthln the depart.ent•s staffing and budgeting 

ll•ltations In the processing of such applications for the 

conservation districts. 

(8) A reservation under this section shall date fro• 
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the date the order reserving the water- is adopted by the 

board and shall not adversely affect any rights in existence 

at that time. 

(9) The board shall, periodically but at least once 

every 10 years. review existing reservdtions to ensure that 

the objectives o~ the reservation a~e being met. Where the 

objectives of the reservation are not being ,~ety the board 

may axtend, revoke9 or BDdlfy the reservation. 

(10) The board may modify an existing or future order 

originally adopted to reserve water for the purpose of 

maintaining minimum flow, level, or quality of watery so as 

to reallocate such reservation or portion thereof to an 

applicant who is a qualified reservant under this section. 

Reallocation of reserved water may be made by the board 

following notice and hearing wherein the board finds that 

all or part of the reservation Is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to out~ei~h the need shown by the 

origina1 reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation• and 

the reservation shall retain its priority date despite 

reallocation to a dif~erent entity for a different use. lh~ 

board may not reallocate water reserved under this section 

on any stream or river more frequent1y than once every 5 

years. 

-4-
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1 (11) Nothing in this section vests the board with the 

2 authOrity to alter a water right that is not a reservation.• 

3 Section 2. Severability. If a part of this act is 

4 invalid• all valid parts that are severable fro• the invalid 

5 part remain in effect. If a part of this act is invalid in 

6 one or more of its applicationsy the part remains in effect 

7 in all valid applications that are severable from the 

S invalid applications. 

-End-

-5- ~B ;;. ?15 
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BILL NOo "!!!h.. 
INTRODUCED BY "W""'f ---

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROHIBIT THE BOARD 

OF NATURAL RESOURCES AND CONSERVATION FROM GRANTING A 

MINIMUM FLOW RESERVATION A PREFERENCE OVER OR PRIORITY DATE 

~ARLIER THAN AN AGRICULTURAL RESERVATION CONSIDERED 

CONCURRENTLY; TO REQUIRE THE BOARD TO CONFORM PRESENT 

RESERVATIONS TO THAT PROVISION; AMENDING SECTION 85-Z-316, 

:-\CA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-316• HCA, is amended to read: 

•as-2-316. Reservation of waters. (1) The state or any 

political subdivision or agEncy thereof or the United States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to maintain 

a minimum flow. leVel, or quality of water throughout the 

year or at such periods or for such length of time as the 

board designates. 

{2) Upon recetvlng an appllcatlony the department 

shall proceed in accordance with 85-2-307 through 85-Z-309. 

After the hearing provided in 85-2-309~ the bo~rd shall 

decide whether to reserve the water for the applicant. The 

department•s costs of giving notice, holding the hearing, 
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conducting investigations, and making records incurred in 

acting upon the application to reserve watert except the 

cost of salaries of the departMent's personnel, shall be 

paid by the applicant. 

(3) The board may not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

Ca) the purpose of the reservation; 

(b) the need for the reservation! 

(e) the amount of water necessary for the purpose of 

the reservation; 

(d) that the reservation Is in the public Interest. 

(4) It' the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward completion of the 

facility dnd accomplishment ot' the purpose with reasonable 

diligence in accordance with an established plano 

(5) The board shall ll•it any reservations after May 

9• 1979r for aaintenance of •lnimum floMt level, or quality 

of water that it awards at any point on a strea• or river to 

a maximum of 501 of the average annual flow of record on 

gauged streams. Ungauged streams can be allocated at the 

discretion of the board. The bgard may not grant a 

£&Se(yation for maintenance pf mjojmum flQW• leyels Qr 
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QU)-it::y __ pt wattr-. pcefgr.gm;a -nw.r oc Ml e:atJ.ier peJqr!ik 

d.IIL....sttao • ~tue!'¥8.\M" fw aw•cwJ-&Mr·aJ ._.. ,,, ta 

resegjrpt-lPQf •t• M!zd- PD SPPSnJM:lrl¥• JM be'er4 MA.1.;b, 

pyr.suegt; ;tp &vbaec&l-ap 'lJP• ppf.l-fy _. (MkyHJie ... .,. 

prl-pr M {'the ef!Mytlq d@ af t;kis stJ M C"MS•..:Y to 

lr£:l.Dg_ 1 t; Jato £C10fmz41k Ml:t;b W a suhyttJ.en·- ...:a.& 

eedJ·fi.c;at;Joa neu opt. c;PMPt ·agaJau t.lle ilal1t • t-b 

tmsma;y qt .rw l9£'M#en ta SJ''>"rt IM 'llh 

('6.) A~toJr ttte adoJ*I"" of "" order r-hg waters. 

tf'le depart-ftt _., reject 8A appHcatfan and refu&e a perait 

~or the approprlatl- a¥ reserve<! wat.rs or N\'• w>• ttlilt 

approval o¥ the bo,...d, i.-.ue - peralt &abject to 5IICtl 

ter.s <1ncl cCiftdftlons It ew>siders IMee•s•ry for t1>e 

prfteetion et tile ollJ-ctlves ·ef t,. reservat:iOft• 

(7) ARJ .,.....,.. desiriftg iiO osa vner reseryed to a 

colfservatlon district for agrtcvttoral purpOses •f'laU ...... 

application ~or sUCfl u"" wltlt the district, - tile district 

upon approval o~ thoa appflgtlon 8USt llffano the depart•trt 

of tne approwee ••• Ttl4> depar"-t shaH -·lnteln r-<fs. 

.. ~ . .,!QII.J ••-·'Of -t•r 'f'eserY*<t to cOQservaUon districts -

b .. 'reeflonslble . ._ ......sertn9 t.ecltnleal end -•-'·s-1crat:tw 

as~f~ta- vlt:tsla ~ tlepilf't-•s staf~ing - budget<lfl9 

Haftetl-s tn tfle 9rocassing ef' suett applicatlans 1'09" the 

conservett on dt-rlets• 

(8J A resarv.etlon tilld&r this section shall dat» fro• 
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the ·date the order re-rvhig the water is adopted by the 

boa·rtl and shall not adversely affect any riglfts in e><l stence 

at the't tiM• 

(9) Tl'le board shaHy periOCitcally bllt at least once 

..,.,...., lCI years. review exts>ti"g re'serv'atl- t<1> ensure that 

~ <ibjectt<lr•s ef' the tfl<ff'llatl on are !HI n9 11et. Where the 

otrjec:t:'hoes of ·the reservatfon are not b41'1ng lfte'tt the board 

.a, li~ ,..,Yolt.., or -cttf'y the reservat Utno 

(lO) The l>o<Wrd H'f ao<tlty iin -lsUng or future order 

orlgiaany acroptad to tner'ft 'W'ittk for '£114! potrpose o'f 

-IMa'JIIfng •tnt.,. fl01ilt lavl!lw or quality <if wa'ter, so as 

to reallocate such A'Ser•atlan or po.-tlon thereof to an 

appHc:snt Who fs a qUa'H'fl-.i r-rv<IM: under tltfs sec:tl

lle•tlocatlon ef' reserved watet llliay be 11ade by the board 

following notice - hear,tng -rein the board finds that 

all or paTt o~ thoa roi!servftlon Is nat re<~Uired for Its 

purp0$e and that tlte .,..<I for the reallocation has <>een 

shown by the applicant to out-i;Jh the ll'eed sltown by the 

orlglm~l uservant: .• Rioalloc:atiCM of reserved wat..r shall wot 

-wsely affect - prf<>rlty datil of tche reservatllll><t an(! 

the res....-vatlon altall retain its p·rlortty date desp·tt:e 

realloc:ftl..., to a differeftt: ..,Uty for a dlfferttftt use. 'lll'e 

board 1111'\' not rea·1loocate 1111t:..,. reserved undel' this ..-euon 

on any stream er- r •••r -r• frelfU'Kltl y than flftce ever~ 5 

years .. 

~ 
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1 (111 Nothing In this section vests the board with the 

2 authority to alter a water right that is not a reservation.• 

3 Section 2. severability. If a part of this act is 

4 inval idt all valid parts that are severable from the inValid 

5 part remain in effEct. If a part of this act is invalid In 

6 one or more of its applications, the part remains in effect 

1 in all valid applications that are severable from the 

3 invalid applications. 

-End-

Q/8 S1>5 
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