Senate Bill 285
In The Senate
January 26, 1981 Introduced and referred

to Committee on Agriculture,
Livestock and Irrigation.

February 4, 1981 Committee recommend bill
do pass.

February 5, 1981 Bill printed and placed
on members' desks.

February 6, 1981 Second reading do pass.

February 7, 1981 Correctly engrossed.

February 9, 1981 Third reading passed.

In The House

February 10, 1981 Introduced and referred
to Committee on Water.

March 28, 1981 Committee recommend bill
not concurred.

In The Senate

March 31, 1981 Returned from House not
concurred.
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BILL NO. QZ&’_

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROHIBIT THE BOARD
OF NATURAL RESOURCES AND CONSERVATION FROM GRANTING A
MINIMUM FLOW RESERYVATIDON A PREFERENCE OYER OR PRIDRITY DRATE
EARLIER THAN AN AGRICULTURAL RESERVATION CONSIDERED
CONCURRENTLY; TO REQUIRE THE BOARD TO CONFORM PRESENT
RESERVATIONS TQ THAT PROVISION; AMENDING SECTION 85-2-316y

MChe™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAKA:
Section 1. Section 85-2-316+ MCA, is amended to read:
“g5-2-316« Reservation of waters. (1} The state or any

potitical subdivision or agency thereof or the United States

or any aqency thereof may apply to the board to reserve
waters for existing or future beneficial uses ar to maintain

a minimum flowy levely, or quality of water throughout the

year or at such periods or for such length of time as the

board designatese
{2) Upon receiving an applications the department
shall proceed in accordance with 85-2-307 through B5~2-309.

After the hearing provided in 85-2-309¢ the board shall

decide whether +to reserve the water for the applicant. The

department®s costs of giving notices holding the hearings
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conducting investigationss and making records Incurred in
acting upon the application to reserve watery except the
cost of salaries of the department®s personnely shall be
pald by the applicant.

(3} The board may not adopt an order reserving water
unless +the applicant establishes to the satisfaction of the
board:

{a) the purpose of the reservationg

{b) the need for the reservation;

{c) the amount of water necessary for the purpose of
the reservation;

{d} that the reservation Is in the public interest.

{4y If the purpose of the reservation reguires
construction of a storage or diversion faclilityy the
applicant shall establish to the satisfaction of the bcard
that there will be progress toward completion of the
facility oand accomplishment of the purpose with reasonable
diligence in accordance with an established pltane

{5) The board shall limit any reservations after May
9y 1979y for maintenance of minimum flows levels or quality
of water that it awards at any point on a stream or river to
2 maximum of 50% of the average annual flow of record on
gauged streamse Upgauged streams can be allocated at the
discretion of the boarde Iba__.bgacd-.may_ _not__graot .a
reseryation  for. maintkenance of _mini g¥els. 0K

INTRODUCED BILL
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Quality.of water g preference over or an_ _garlier priority
date_ _than. _a reseryvatigo _fer.agriculitural purgeses.if the
reseryations are acted on. coocurrentlys The beard _shalls
gursuant. . to__subsection. (1P)» godify a reservation graoted
prior to fihe effective dare pf this act) as oecessary. - to
bring _.i%t _into _conformity with this _.subsectlon. . Ihat
medification does not  coupnt _against the  limit _on the
frequency. of reallocation.in subsection i10)a

{6} After the adoption of an order reserving watersy
the department may reject an application and refuse a permit
for the appropriation of reserved waters or mays with the
approval of the board, issue the perwit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservaticne

{(7) Any person desiring to use water reserved to 3
conservation district for agricultural purposes shall make
application for such use with the districty, and the district
upon appreoval of the application must inform the department
of the approved use. The department shall maintain records
of all uses of water reserved to conservation districts and
be responsible for rendering technical and administrative
assistance within the department’s staffing and budgeting
limitations ip the processing of such applications for the
conservation districts.

(8) A reservation undar this section shall date from
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the date the order reserving the water is adopted by the
board and shall not adversely affect any rights in existence
at that time.

(9) The oboard VshaIIq periodically but at least once
evary 10 years, review existing reservations toc ensure that
the objectives of the reservation are being mets Where the
objectives of the reservation are not being mety the board
may axtendy revokes or wodify the reservatione

{10} The board may modify an existing or future order
originally adopted to reserve water for the purpose of
maintaining minisum flows level, or quality of waters so as
to reallocate such reservation or portion thereof +to an
applicant whe is a qualified reservant under this sectione
Reallocation of reserved water may be made by the board
following notice and hearing wherein the hoard finds that
all or part of the reservation is not required for its
purpose and that the need for the reallocation has been
shown by the applicant to outweigyh the need shown by the
original reservant. Reallocation of reserved water shal! not
adversely affect the priority date of the reservations and
the reservation shall retain its priority date despite
reaTlocation to a different entity for 2 different usee The
board may not reallocate water reserved under this s=ction
on any stream or river more frequently than once every 5

yearse
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(i1} Nothing in this section vests the board with the
authority to alter a water right that is not a reservation.™

Section 2« Severabilitye If =2 part of this act is
invalidsy all valid parts that are severable from the invalid
part rem3in in effect. If a part of this act is invalid in
one or more of its applicationsy the part remains in effect
in al1 valid applications that are severable from the
invalid applications.

~End-
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Approved by Committee
on Agrigulture Livestock
& Irrigation

1 BILL NO. a_?Z.f_

1 conducting investigationss and making records incurred in
2 INTRODUCED BY 2 acting upon the application to reserve waters except the
3 3 cast of salaries of the department®s personnels shall be
& A BILL FOR AH ACT ENTITLED: “AN ACT TO PROHIBIT THE BOARD 4 paid by the applicant.
5 OF NATURAL RESOURCES ANMD CONSERVATION FROM GRANTING A s (3) The board may not adopt an order reserving water
@ MINIMUM FLOW RESERVATION A PREFERENCE OVER OR PRIORITY DATE & unless the applicant establishes to the satisfaction of the
7 EARLIER THAN AN  AGRICULTURAL  RESERVATION CONSIDERED 1 board:
8 COGMCURRENTLY: T0O REQUIRE THE BOARD TO CONFORM PRESENT 8 . (a) the purpose of the reservation;
? RESERVATIONS TQ THAT PROVISION; AMENDING SECTICH 85-2-31é&s 9 (b} the need for the reservation;
10 ALY 10 (c} the amount of water necessary for the purpose of
11 1l the reservation;
i2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 12 (d) that the reservation is in the public interest.
i3 Section l. Section 85-2-31&y #MCAy is amended to read: 13 (4) If the purpose of the reservation reguires
14 wg5-2-316. Reservation of waters, (1) The state or any 1% construction of a storage or diversion facilityy the
15 potitical subdivision or agency thereof or the United States 15 applicant shall establish to the satisfaction of the board
10 or any agency thereof may apply to the board to reserve 16 that there witl be progress toward completion of the
7 waters fc. existing or future beneficial uses or to maintal. 17 facility and accomplishment of the purpose with reasonable
18 a minimum flowy levely or quality of watar throughout the 18 diligence in accordance with an establjshed plane
19 year or at such periods or for such length of time as the 19 (5) The board shall 1imit any reservations after May
20 board designates. 20 9+ 1979, for maintenance of minimum flowy levels or quality
21 {2) Upon receiving an applications the department 21 of water that it awards at any point on a stream or river to
22 shall proceed in accotdance With B5-2-307 through 85-2-309. 2z a maximum of 50% of the average annual flow of vecord on
23 After the hearing provided in B85-2-30%, the board shall 23 gauged streamss Ungauged streams can be allocated at the
24 decide whether +to reserve the water for the applicante The 24 discretion of the boarde 1t hoard _may_ ¢ _grapkt..a
25 department®s costs of giving poticey hnolding the hearings 25 rese tion _for _maint £ - _flews _lavel
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quality of water a preference g¥er or -ap..earlier. priority
date _than _3. resecvation. for.agricultural purposes if Lhe
raservations are acted on concurrentlys Ibe _hoacd.. shalls
pursuant _to _subsectlon _{10Vs modify.a reservatioon.granted
arior to fihe effective date of this act) as  oecessary. to
{dpg ..j%  _into cooformity with . this _subsections. Ibat
modification dees _not count against the limit op the
freguency Of reallocation in subsection (10)a

{6) After the adoption of an order reserving waterssy
the department may reject an application and refuse a permit
for the appropriation of reserved waters or mays with the
approval of the boardy issue the permit subject to such
terms and conditlons It considers necessary for the
protection of the objectives of the reservations

{7) Any person desiring to use water reserved to a
conservatijon district for agricultural purposes shall make
application for such use with the districts and the district
upon approval of the application must inform the department
of the approved use. The department shall maintain records
of all uses of water reserved to conservation districts and
be responsible for rendering technical and administrative
assistance wlithin the department®s staffing and budgeting
limitations in the procaessing of such applications for the
conservation districts.

(8) A reservation under this section shall date from
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the date the order reserving the water is adopted by the
board and shall not adversely affect any rights in existence
at that timee

(9) The Dboard shally periodically but at least once
evary 1¢ yearse review existing reservastions ro ensure that
the objectives of the reservation are being mete Where the
objectives of the reservation are not being ~ete the board
may extendy revokes or modify the reservatione

{(10) The board mey modify an existing or future order
originally adopted to resarve water for the purpose of
maintaining minimum flows levely or quality of watere so as
to reallocate such reservation or portion thereof to an
applicant who is a gualified reservant under this sections
Reallocation of reserved water may be made by the board
following notice and hearing wherein the board finds that
all or part of the reservation {is not required for its
purpose and that the need for the reallocation has been
shown by the applicant to cutweigh the need shown by the
original reservant. Reallocation of reserved water shall not
adversely affect the priority date of the reservations and
the reservation shall retain its priority date despite
reallocation to a different entity for a different use., The
board may not reallocate water reserved under this section
on any stream or river more frequently than once every S

yearse
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{11) Nothing in this section vests the board with the
authority to alter a water right that is not a reservatione®
Sectian 2« Severabilitys If a part of this act is
invalidy all valid parts that are severable from the invalid
part remain in effecte 1If a part of this act is invalid in
one or more of its applicationss the part remains in effect

in a1l valid oapplications that are severable from the

- invalid applications.

~End-
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BILL NOe Jé’é

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROHIBIT THE BOARD
OF NATURAL RESOURCES AND CONSERVATION FROM GRANTING A
MINIMUM FLOW RESERVATION A PREFERENCE OVER OR PRIDRITY -DATE
EARLIER THAN AN AGRICULTURAL RESERVATION CONSIDERED
CONCURRENTLY; TO REQUIRE THE BOARD TO CGNFORM PRESENT
RESERVATIONS TO THAT PROVISION; AMENDING SECTION 85-2-316s

MCAL"™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 85-2-316y MCAy is amended to read:
*35~-2-316. Reservation of waters. {1} The state or any

politicatl subdivision or agency theraof or the United States

or any agency +thereof may apply to the baard to reserve
waters for existing or future beneficial uses or to maintain

a minipum flows levely or quality of water throughout the

year or at such periods or for such length of time as the

board designateses
{2) Upon receiving an applicationy the department
shall proceed in accerdance with 85-2-307 through B85-2-30%.

After the hearing provided in B5-2-309, the board shall

decide whether +to reserve the water for the applicant. The

departoent®s costs of giving notices nolding the hearings
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conducting investigationsy and making records incurred in
acting upon the application to reserve waters except the
cost o©of sataries of the department®s parsonnels shall be
paid by the applicante

{3) The board may not adopt an order reserving water
unless the applicant establishas to the satisfaction of the
board:

{a)} the purpose of the reservation;

{b} the need for the reservationj

(cYy the amount of water necessary for the purpose of
the reservation;

{d) that the reservation Is in the public interests

{4} 1If the pUrpose rof the reservation requires
construction of a storage or diversion facilitys the
applicant shall ‘estainsh to the satisfaction of the ooard
that there will be progress toward completion of the
facllity and accomplishment of the purpose with reasonable
dilligence in accordance with an established plane

{5} The bpoard shall Timit any reservations after May
9s 1979y for maintenance of minimum flows levels or quality
of water that it awards at any point on a stream or river to
a maximum of 50% of the average annual flow of record on
gaugaed streamse Ungauged streams can be alleocated at the
discretion of the board. Iha _board _.m
feservation for_ _mai ini

-z- THIRD READING
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(6) After the adoption of an order reserving waterss
the department way reject an application and refuse a permit
for the appropriation of reserved waters or wayy with the
approval of the board, issue the permit subject to such
teres and conditions it considers Recessity for the
protection of the objectivas of the reservations

{7) Any persom desiring to use water reserved to 3
cotservat forr district for agricwitural purposes whall wake
application for such use with the districty and the district
upon approval of the application sust inform the departsent
of the approved use. The departiment shall msaintsin records
of #rald uses-of water rasorved to conservation districts and
besresponsible for renddéring tachnical and asdeislstrative
assistance within the daparteent's staffing and budgeting
limitations in the processing of such applications for the
conservation districtse

t8) A reservation undar this section shall date frowm
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the 'dafe the order reserving the water is adopted by the
boa¥fd and shall not adversely affect any rights in existence
at thst times

{9) The board shaTly perjodically bat at least onca
every 10 yedrsy review existing reservations to ensure that
the objectives of the reservation are being meta Where the
objectTovs of the regservation Sre not being métey the board
may antefds révokédy or medify the rc‘sméti:m.

(10) The board way wodiFy dn existing or Future order
originally adopted to ienérve water for €he purpose of
matirtatning wiabsuh flows Yevels or quality of watery so0 as
to restlocate such reservation or por:tl'm thereof to an
applicant who Fs a qualifled reservaie dnder this sectioms
Reallocation of roserved wator Way tHe wade by the board
following notice and hearing whereln the board finds that
a1l or part of tﬁo reservation is ndt.. required for its
purpose and that the need for the reallocation has been
shown by the applicant to ocutweigh the need shown by the
original resesrvamt. Reallocation of reserved water shall hot
adversely affect the priority date of the reservatidne and
the reservation shal¥l retaln its priority data despite
reallocation to a different entity for a dlfferent use. THe
board mdy not reallocate water reservad ohder this section
ofi ahy Etream or Tiver wmore frequently than once every S

yeHaT Se
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{11) Nothing in this section vests the board with the
author ity to alter a water right that is not a reservatione."™

Section 2. Seéverabilitys If a part of this act is
invalidsy all valia parts that arec severable from the Invalid
part remain in effects If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all1 valid applications that are severable from the
invalid applicationse.

-End-
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