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INTRODUCED 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REMOVE THE 

PROHIBITION AGAINST GRANTING A MINING PERMIT BECAUSE OF 

ECOLOGICAL FRAGILITY OF THE AREA TO BE MINEO; AMENDING 

SECTION 62-~-227• HCA·" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section sz-4-227, MCA, is amended to read: 

"82-4-221• Refusal of permit. (1) An application for a 

prospecting, strip-mining, or underground-mining permit or 

major revision shall not be approved by the department 

unless, on the basis of the information set forth in the 

application, an on-site inspection, and an evaluation of the 

op~rution by the depa~tment, the applicant has affirmatively 

demonstrated that the requirements of this part and rules 

will be observed and that the proposed method of operation, 

backfilling, qrading, subsidence stabilization, water 

control, highwall reduction, topsoiling, revegetation, or 

reclamation of the affected area can be carried out 

consistently with the purpose of this part. The applicant 

for a permit or major revision has the burden of 

establishing that his application is in compliance with this 

part and the rules adopted under it. 
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(21 The department shall not approve the application 

for a prospecting, strip-mining• or underground-mining 

permit where the area of land described in the application 

includes land having specialt exceptional, critical, or 

unique characteristics or that mining or prospecting on that 

area would adversely affect the use, enj oymentt or 

fundamental character of neighboring land ha~ing special, 

exceptional, critical, or unique characteristics. For the 

pur~oses of this part, land is defined as having such 

characteristics if it possesses special. exceptional~ 

critical, or unique: 

(a) biological productivity. the loss of which would 

jeopardize certain species of wildlife or don1estic stock; 

tbt--eee~e~+ea~~~eg+++~yy-+n-~he-se~~e-~he~-~he--~endy 

enee--ee¥e~se+T--e~~ee~e~T--eeuTd--not--~~~rn-~o-+~s-~orme~ 

eeo+og+ee+-~e+e-+n-~e-r~enee~e-fe~e~eeeb+e-f~~u~e• 

tetLhl ecological i~portance, in the sense that the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

unpredictable scope or dimensions; or 

tftt~ scenic, historic, archeologic, topographic, 

geologic• ethnolo9ict scientific, cultural, or recreational 

significance. (In applying this subsection, particular 

attention should be paid to the inadequate preservation 

-2- I N T R 0 D U C E D B I L L 
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previously accorded Plains Indian history and culture.) 

(3) The department may not approve an application for 

a strip- or underground-coal-mining permit or major revision 

unless the application affirmatively demonstrates that: 

(a) the assess•ent of the probable cumulative impact 

of all anticipated mining in the area on the hydrologic 

balance has been made by the department and the proposed 

operation thereof has been designed to prevent material 

damage to the hydrologic balance outside the permit area; 

and 

(b) the proposed strip- or underground-coal-mining 

operation would not: 

(i) interrupt, discontinue, 

alluvial valley floors that are 

or preclude farming on 

irrig~ted or naturally 

subirrigated, excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which the regulatory authority finds that if the 

farming that will be interrupted, discontinued• or preclud~d 

is of such small acreage as to be of negligible impact on 

the farm•s agricultural production; or 

(ii) materially damage the quantity or quality of water 

in surface-water or underground-water systems that supply 

these valley floors in subsection (3)(b){il• 

(4) Subsection (3J(b) does not affect those strip- or 

underground-coal-mining operations that in the year 

-3-
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preceding the enactment of Public Law 95-87 produced coal in 

commercial quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific pennit 

approval by the department to 

operations 

conduct strip- or 

within alluvial valley underground-coal-mining 

floors. If coal deposits are precluded from being mined 

under this subsection, the COMmissioner shall certify to the 

secretary of interior that the mineral owner or lessee may 

be eligible for participation in coal exchange programs 

pursuant to section 510(5) of Public law 95-87. 

(5) If the area proposed to be mined contain5 prime 

farmland, the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technoloqical capability to restore the 

~ined area, within a reasonable time, to equivalent or 

higher levels of yield as nanmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-232(3). 

Nothing in this subsection applies to any perMit issued 

prior to August 3, 1977, or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operations for which a permit was issued prior to August 3• 

1977· 

(6) If the department finds that the overburden on any 

~art of the area of land described in the application for a 

-4-
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prospecting, strip-~ining, or underground-mining permit is 

such that experience In the state with a similar type of 

operation upon land with similar overburden shows that 

substantial deposition of sediment in streambeds, 

subsidence, 1andslides 9 or water pollution cannot feasibly 

be preventedt the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any Jrea should not be deleted under this subsection. 

(7) If the department finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school, chu~ch, 

building, public 

cemetery, commercial 

road~ stream, lake, 

or 

or 

i nsti tut i anal 

other public 

property~ the department shall delete those areas from the 

prospecting, st~ip-mining, or underground-mining penai t 

ap?lication before It can be approved. In no case may strip

or un1erground-coal-mining be allowed within 300 feet of any 

occupied dwell inq, unless waived by the owner, nor within 

300 feet of any public building, school, church, community• 

or institutional building, or public park; nor within 100 

feet of a cemetery; nor within 100 feet of the outside 

right-of-way line of any public roadt except where mine 

access roads or haulage roads join such right-of-way line. 

The department may permit such roads to be relocated or the 

area affected to 1 ie within 100 feet of the road if, after 

-5-

1 

2 

3 

4 

5 

b 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 2165/01 

public notice and opportunity for public hearing in the 

locality. a written findln~ is made that the interests of 

the public and the landowners affected will be protected. 

(8) No strip- or underground-mining may be conducted 

within 500 feet of active or abandoned underground mines in 

order to prevent breakthroughs and to protect health or 

safety of miners. The department shall permit an operator to 

mine near, through, or partially through an abandoned 

underground mine or closer to an active underground mine if: 

(a) the nature, tlming 9 and sequencing of specific 

strip-mine activities and specific underground-mine 

activities a~e jointly approved by the department and the 

regulatory authority concerned with the health and safety of 

underqround miners; and 

(b) such operations will result in improved resource 

recovery. abatement of water pollution, or elimination of 

hazards to the health and safety of the public. 

(9) The department may not approve an application for 

a strip- or underground-coal-mining operation if the area 

proposed to be »•ined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this designation under an 

administrative proceedinq, unless in such an area as to 

which an administrative proceeding has commenced pursuant to 

this part, the operator making the permit application 

-6- 58 ;).7/ 
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demonstrates that prior to January ly 1977, he made 

substantial leqal and financial commitm~nts in relation to 

the operation for which he is applying for a permit. 

(10) No permit or major permit revisiun for Q strip- or 

underground-coal-•ining operation may b~ issued unless the 

demonstrated by its coal applicant has affirmatively 

conservation plan that no failure to conserve coal will 

occur. The department may require the applicant to submit 

any information it considers necessary for review of the 

coal conservation plan. 

(11) Whenever Information available to the department 

indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant is currently 

in violation of Public Law 95-87~ as amended, or any state 

law required by Public Law 95-87, as amended, or any law, 

rule, or regulation of the United States or of any 

department or agency in the United States pertaining to air 

18 or water environmental protection, the department shall not 

19 issue a strip- or underground-coal-mining permit or major 

20 revision until the applicant submits proof that the 

21 violation has been corrected or is in the process of being 

Z2 corrected to the satisfaction of the administering agency. 

23 (12) The department may not issue a strip- or 

2~ underground-coal-mining permit or major revision to any 

25 applicant which It finds, after an opportunity for hearing, 

-7-
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owns or controls any stripor underground-coal-Mining 

operation which has demonstrated a pattern vf willful 

violations of Public Law 95-87t as amended, or any state law 

required by Public Law 95-87• as amended, of such a nature 

and duration and with such resulting irreparable damage to 

the environment to indicate an intent not to comply with the 

provisions of this part. 

{13) Subject to valid existing rightst no strip- or 

underground-coal-mining operations except those which 

existed as of August 3, 19T7• may be conducted on private 

lands within the boundaries of units of the national park 

system, the national wildlife refuge systems' the national 

wilderness preservation system, the wild and scenic rivers 

system, including study rivers designated under section S(a) 

of the Wild and Scenic Rivers Act• or national recreation 

areas designated by act of congress." 

-End-

-a-
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Approved by Committee 
on Natur=l Resources 
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~'!2f.c_ BILL ~_,_1 
BY~ NOo~ 

L ctEc --, r INTRJDUCED 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REMOVE THE 

PROHIBITION AGAINST GRANTING A MINING PERMIT BECAUSE OF 

ECOLOGICAL FRAGILITY OF THE AREA TO BE MINED; AMENDING 

S:tTION 82-lt-227• HCAo• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA: 

Section 1. Section 82-4-227, MCAt is amended to read: 

•az-4-227. Refusal of permit. (1) An application for a 

prospecting, strip-mining, or underground-mining per•it or 

Major revision shall not be approved by the department 

unless, on the basis o~ the information set forth in the 

application, an on-site inspection, and an evaluation of the 

operation by the depart•entt the applicant has affir•atively 

demonstrated that the require•ents of this part and rules 

will be observed and that the proposed method of operation, 

backfill ing• grading, subsidence stabilization, water 

control, highwall reduction, topsoiling, revegetation, or 

recla•ation of the affected area can be carried out 

consistently with the purpose of this part. The applicant 

for • per11it or major revision has the burden of 

establishing that his application is in compliance with this 

part and the rules adopted under it. 
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(2) The department shall not approve the application 

for a prospecting, strlp-•ining, or underground-•ining 

permit where the area of land described in the application 

includes land having special• exceptional• critical, or 

unique characteristics or that mining or prospecting on that 

area would adversely affect the use, en j oy•ent, or 

funda•ental character of neighboring land having special, 

exceptional• critical, or unique characteristics. For the 

purposes of this part, land Is defined as having such 

characteristics if it possesses special, exceptional. 

critical, or unique: 

(a) biological productivity• the loss of which would 

jeopardize certain species of wildlife or domestic stock; 

fbt--eeo~og+ee+-f~egt~ttyy-Tn-the-~~et-~e--~endy 

onee--ed•erse+y--af~etedT--~~--n~--~~~-te-+ts-~mer 

eee}~ee+-ro+e-+"-the-reesoneb+e-fo~eseeeb+e-~~~re~ 

tet!Ql ecological i~ortance• in the sense that the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

un~redictable scope or dimensions; or 

t«tLkl scenic, historic, archeologic 9 topographic, 

geologic, ethnolo9ic 9 scientific, cultural, or recreational 

significance. (In applying this subsection, particular 

attention should be paid to the inadequate preservation 

S E C 0 N D R E A D l N G 
-2-
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previously accorded Plains Indian history and culture•) 

(3) The department •ay not approve an application for 

a strip- or underground-coal-•ining permit or sajor revision 

unless the application affirmatively demonstrates that: 

(a) the assessaent of the probable cumulative impact 

of all anticipated mining in the area on the hydrologic 

bal~nce has been made by the department and the proposed 

operation thereof has been designed to prevent •aterial 

damage to the hydrologic balance outside the per•it area; 

and 

(b) the proposed strip- or underground-coal-mining 

operation would not: 

(I] interrupt, discontinue, or preclude far•ing on 

alluvial valley floors that are Irrigated or naturally 

subirri9ated, excluding undeveloped rangelands that are not 

slgnifican~ to farming on alluvial valley floors and those 

landS as to which the regulatory authority finds that if the 

farming that will be Interrupted, discontinued, or precluded 

is of such s•all acreage as to be of negligible impact on 

the farm•s ag~icultural ~oduction; or 

(ii) Materially damage the quantity or quality of water 

in surface-water or underground-water systems that supply 

these valley floors in subsection (3)(b)(i)• 

(4) Subsection (3)(b) does not affect those strip- or 

underground-coal-mining operations that in the year 

-3-
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preceding the enactment of Public Law 95-87 produced coal in 

co•aerclal quantities and were located within or adjacent to 

alluvi-al valley floors or had obtained specific permit 

approval by the depart•ent to conduct strip- or 

underground-coal-Mining operations within alluvial valley 

floors. If coal deposits are precluded from being mined 

under this subsection, the co•missfoner shall certf~y to the 

secretary of interior that the mineral owner or lessee may 

be eligible for participation in coal exchange programs 

pursuant to section 510(51 of Public Law 95-87• 

(5) If the area proposed to be mined contains prime 

farmland, the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technological capability to restore the 

mined area, within a reasonable time. to equivalent or 

hiqher levels o~ yield as nonmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstruction standards of 82-4-232(3). 

Nothin9 In this subsection applies to any permit issued 

prior to August 3, 1977, or to any revisions or renewals 

thereof• or to any existing strip- or underground-mining 

operations for which a per•it was issued prior to August 3, 

1977· 

(6) If the departMent finds that the overburden on any 

~art of the area of land described in the application for a 

-It-
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prospecttngy strip-mining, or underground-mining permit Is 

such that experience in the state with a similar type of 

operation upon land with 

substantial deposition of 

si•ilar overburden 

sedimeM in 

shows that 

streambeds,. 

subsidence, landslides, or water pollution cannot feasibly 

be prevented,. the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any area should not be deleted under this subsection. 

(71 If the department finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school. church, cemetery, comaercial or Institutional 

building, public roadt stream, lake, or other public 

property. the depart8ent shall delete those areas from the 

prospecting, strip-•ining, or underground-•Jning permit 

application before it can be approved. In no case may strip

or underground-coal-mining be allowed within 300 feet of any 

occupied dwelling, unless waived by the ownert nor within 

300 feet of any public building. school, church• co .. unity 9 

or institutional building, or public park; nor within 100 

feet of a cemetery; nor within too feet of the outside 

right-of-way line of any public road 9 except where mine 

access roads or haulage roads join such right-o~-way line. 

The department may permit such roads to be relocated or the 

area affected to lie within 100 feet of the road if, after 
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public notice and opportunity for public hearing In the 

locality, a written finding is •ade that the interests of 

the public and the landowners affected will be protected. 

(8) No strip- or underground-•ining may be conducted 

within SOO feet of actlva or abandoned underground Mines in 

order to prevent breakthroughs and to protect health or 

safety o~ miners. The departaent shall permit an ope~ator to 

mine near• through, or partially through an abandoned 

underground mine or closer to an active underground mine if: 

(a) the nature, timing, 

strip-ltine activities and 

and sequencing of specific 

specific underground-•ine 

activities are jointly approved by the depart•ent and the 

regulatory authority concerned with the health and safety of 

underground miners; and 

(b) such operations will result in improved resource 

recovery. abatement of water pollution, or elimination of 

hazards to the health and safety of the public. 

(9) The department may not approve an application for 

a strip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underground coal mining or within an 

area under review for this designation under an 

administrative proceeding, unless in such an area as to 

which an administrative proceeding has com•enced pursuant to 

this part, the operator making the permit application 

-6- ..S8 2 78 
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demonstrates that prior to 4anuary l• 1977~ he •ade 

substantial legal and £inancia1 commitments in relation to 

the operation for which he Is applying for a perMit. 

(10) No pernit or •ajor per•it revision for a strip- or 

underground-coal-•ining operation may be issued unless the 

de•onstrated by Its coal applicant has afflr•atlvely 

conservation plan that no failure to conserve coal will 

occur. The department aay require the applicant to submit 

any information it considers necessary for review of the 

coal conservation plan. 

(llJ Whenever lnfor•ation available to the department 

indicates that any strip- or underground-coal-•ining 

operation owned or controlled by the applicant Is currently 

In violation of Public Law 95-87, as amended, or any state 

law requir~d by Public Law 95-87, as amended, or any law, 

rule, or regulation of the United States or of any 

departaent or agency in the United States pertaining to air 

18 or water environmental protection, the department shall not 

19 issue a strip- or underground-coal-mining permit or .ajar 

20 revision untiJ the applicant submits proof that the 

21 violation has been corrected or is in the process of being 

22 corrected to the satisfaction of the administering agency. 

23 (12) The departeent may not issue a strip- or 

2~ underground-coal-Mining permit or major revision to any 

25 applicant which It finds, after an opportunity for hearing• 

-7-
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owns or controls any stripor underground-coal-Mining 

operation which has demonstrated a pattern of willful 

violations of Public Law 95-87t as amended• or any state law 

required by Public Law 95-87 9 as amended, of such a nature 

and duration and with such resulting Irreparable damage to 

the environment to indicate an Intent not to comply with the 

provisions of this part. 

(13) Subject to valid existing rightst no strip- or 

underground-coal-•fnlng operations except those which 

existed as of August 3 9 1977• may be conducted on private 

lands within the boundaries o~ units of the national park 

system, the national wildlife refuge systems, the national 

wilderness preservation syste•, the wild and scenic rivers 

syste•• including study rivers designated under section S(a) 

of the ~ild and Scenic Rivers Act, or national recreation 

areas designated by act of congress.• 

-End-
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~c1f.. BILL NOo .ld 
INTRODUCED 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REMOVE THE 

PROHIBITION AGAINST GRANTING A MINING PERMIT BECAUSE OF 

ECOLOGICAL FRAGILITY OF THE AREA TO BE ~INED; AMENDING 

SECTION 82-4-227• MeA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA: 

Section 1. Section 82-4-2L7, XCA~ is amended to read: 

•az-4-ZZ7. Refusal of permit• (1) An application for a 

prospecting, strip-mining, or underground-mining permit or 

major revision shall not be approved by the department 

unless, on the basis of the information set forth in the 

applicationt an on-site inspection, and an evaluation of the 

operation by the department, the applicant has affirmatively 

demonstrated that the requirements of this part and rules 

will be observed and that the proposed method of operation, 

backfilling, grading., subsidence stabilization., Nater. 

control,- hlghwall reduction, topsoiling, revegetation<f' or-

reclaJRation of the affected area can be carried out 

consistently with the purpose of this part. The applicant 

for a penni t or major revision has the burden of 

establishing that his application is in compliancs with this 

oart and the rules adopted under it• 
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for 

(2) The department shall not approve the application 

a prospecting, strip-mining, or underground-mining 

permit where the area of land described In the application 

includes land having special, exceptional, critical, or 

unique characteristics or that mining or prospecting on that 

area would adversely affect the use., enj oy11ent, or 

fundamental character of neighboring land having special, 

exceptional, c~itical, or unique characteristics. For the 

purposes of this part, land is defined as having such 

characteristics if it possesses special, exceptional• 

critical, or unique: 

(a) biological productivity• the loss of which would 

jeopardize certain species of wildlife or domestic stock; 

tet--eee~egtcef-f~egt~Ttyy-Tn-the-sense-thet-the--~endy 

onee--edver~y--af~ee~edy--~~~--reeHrn-~e-+~s-~eFmer 

eee}e~+ee+-ro+e-+n-~e-reesonee+e-~~~eeb~e-f~~~e• 

tetibl ecological iMportance, in the sense that the 

particula~ land has such a strong influence on the total 

ecosystem of which it is a part that even temporary effects 

felt by it could precipitate a system-wide reaction of 

un~redictable scope or dimensions; or 

tdt~ scenic, historic, archeologic, topographic., 

geologic• ethnologic, scientific, cultural• or recreational 

significance. (In applying this subsection., particular 

attention should be paid to the inadequate preservation 
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previously accorded Pla•ns Indian history and culture.) 

(3) The department IDiiY not approve an application for 

a str-ip- or underground-coal-fning permit or •ajor revision 

unless the application affirmatively demonstrates that: 

(a.) the assess•ent of the probable cumulative impact 

of all anticipated mining In the area on the hydrologic 

balance has been made by the department and the proposed 

operation thereof has been designed to prevent material 

damage to the hydrologic balance outside the permit area; 

and 

(b) tha· proposed strip- or underground-coal-mining 

operation would not: 

(i) interrupt~ discontinue, or preclude farming on 

alluvial valley floors that are irrigated or naturally 

sublrrigated• excluding undeveloped rangelands that are not 

significant to farming on alluvial valley floors and those 

lands as to which the regulatory authority finds that if the 

farming that will be interrupted, discontinued• or precluded 

is of such s•all acreage as to be of negligible impact on 

thal~•s agricultural production; or 

"'tiN'~' 11a1:eriailllyi da.._ the quantity or quality o~ water 

in surface-water or underground-water systems that supply 

these valley floors in subsection (3)(b)(i). 

(4) Subsection (3)(b) does not af~ect those strip- or 

underground-coal-mining operations that in the year 

-3-
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preceding the enactment of PUblic law 95-87 produced coal in 

commer~ial quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific ~ermit 

approval by the department to conduct strip- or 

underground-coal-mining operations within alluvial valley 

floors •. If coal deposits are precluded fro11 being mined 

under this subsection, the coamissioner shall certify to the 

secretary of interior that the mineral owner or lessee may 

be eligible for participation in coal exchange programs 

pursuant to section 510(5) of Public law 95-87. 

(5} If the area proposed to be mined contains prime 

farmland. the department may not grant a permit to mine coal 

on the prime farmland unless it finds in writing that the 

applicant has the technological capability to restore the 

mined area. within a reasonable time• to equivalent or 

higher levels of yield as nonmined prime farmland in the 

surrounding area under equivalent levels of management and 

can meet the soil reconstructio.n standards o-f 82-4-232(3)• 

Nothing in this subsection applie.s to any per•it I-ssued 

prior to August 3• 1977• or to any revisions or renewals 

thereof, or to any existing strip- or underground-mining 

operations for which a per-mit was issued prior to August 3• 

1977. 

(6) I~ the department ~inds that the overburden on any 

part of the area of land described in the application for a 

-4-
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prospecting., strip-mi-ning,. or underground-mining permit is 

such that experience in the state with a similar type of 

operation upon land with similar overburden shows that 

substantial deposition of sediment in strea•beds, 

subsidence, landslides, or water pollution cannot feasibly 

be prevented• the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrate that 

any area should not be deleted under this subsection. 

(7) If the department finds that the operation will 

constitute a hazard to a dwelling house, public building, 

school,. 

building. 

church, 

public 

cemetery? c~mmercial 

road, stream, lake, 

or institutional 

or other public 

property, the department shall delete those areas from the 

prospecting, strip-ain1ng1 or underground-mining permit 

ap?lication before it can be approved. In no case may strip

or underground-coal-mining be allowed within 300 feet of any 

occupied dwelling, unless waived by the owner, nor within 

300 feet of any public building, school, church, coamunity, 

or institutional building, or public parki nor within 100 

feet of a cemetery; nor within 100 feet of the outside 

right-of-way line of any public road, except where mine 

access roads or haulage roads join such right-of-way line. 

The department may permit such roads to be relocated or the 

area affected to lie within 100 feet of the road if, after 
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public notice and opportunity for public hearing in the 

locality. a written finding is aade that the interests of 

the public and the landowners affected will be protected. 

(8) No strip- or underground-mining •ay be conducted 

within 500 feet of active or abandoned underground mines in 

order to prevent breakthroughs and to protect health or 

safety of miners. The department shall permit an operator to 

mine neart through, or partially through an abandoned 

underground aine or closer to an active underground mine if: 

(at the nature, timing, and sequencing of specific 

strip-mine "'activities and specific underground-IDlne 

activities are jointly approved by the depart•ent and the 

regulatory authority concerned with the health and safety of 

underground miners; and 

(b) such operations will result in Improved resource 

recovery, abatement of water pollution, or elimination of 

hazards to the health and safety of the public. 

(9) The department may not approve an application for 

a strip- or underground-coal-mining operation if the area 

proposed to be mined is included within an area designated 

unsuitable for strip or underqround coal mining or within an 

area under review ·for this designation under an 

administrative proceeding, unless in such an area as to 

which an administrative proceeding has commenced pursuant to 

this part, the operator making the permit application 

-6- s (3 ~ 78 
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demonstrates that prior to January 1, 1977• he •ade 

substantial legal and financial commitments in relation to 

the operation for which he Is applying for a permit. 

(10) No permit or major permit revision for a strip- or 

underground-coal~•ining operation may be issued unless the 

applicant has affirmatively demonstrated by its coal 

conservation plan that no failure to conserve coal will 

occur. The department may require the applicant to submit 

any Information it considers necessary for revi~w of the 

coal conservation plan. 

(11) Nhenever Information available to the department 

Indicates that any strip- or underground-coal-mining 

operation owned or controlled by the applicant is currently 

In violation o'f Pub-lic Law 95-87• as amended• or any state 

law required by Public Law 95-87• as amended, 

rule, or regulation of the United States 

or 

or 

any law. 

of any 

depart•ent or agency in the United States pertaining to air 

18 or water environmental p~otection• the department shall not 

19 issue a strip- or underqr·ound-coal-•ining pertlli t or 11ajor 

ao rev lsi-on Un1>i1' the appt lcant submits proof that the 

,. ' ' 'oil< vlo--l•-tort- has J:t~_.<correcte.t or is in the process of being 

22 corrected to the satisfaction of the administering agency. 

23 (12) The departeent ~ray not issue a strfp- or 

2~ underground-coal-mining permit or major revision to any 

25 applicant which It findso after an opportunity for hearing, 
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owns or controls any stripor underground-coal-mining 

operation which has demonstrated a pattern of willful 

violations of Public Law 95-87, as amended• or any state law 

required by Public Law 95-87 1 as amended• of such a nature 

and duration and with such resulting irreparable damage to 

the environMent to indicate an intent not to comply with the 

provisions of this part. 

(13} Subject to valid existing rights, no strip- or 

underground-coal-•Jning operations except those which 

existed as of August 3, 1977• may be conducted on private 

lands within the boundaries of units of the national park 

system, the national wildlife refuge systems• the national 

wilderness preservation syste•• the wild and scenic rivers 

syste•, including study rivers designated under section 5(a) 

of the Wild and Scenic Rivers Act, or national recreation 

are~s designated by act of congress.• 

-End-
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SENATE Bill NO. 278 

INTRODUCED BY GRAHA" 

A BILL FOR AN ACT ENTITLED: •AN ACT fa REMOVE THE 

PROHIBITION AGAINST GRANTING A MINING PERMIT BECAUSE OF 

ECOLOGICAL FRAGILITY OF THE AREA TO BE MINED; AMENDING 

SECTIO~ 82-4-227• HCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-227, ~(A, is a-ended to read: 

"62-4-227. Refusal of per• it• (1) An application for a 

prospecting. strip-eining, or underground-mining per,.it or 

maJor re•islon shall not be approved by the department 

unless. on the basis of the information set fo,-th in the 

applicdtion• an on-site inspection. and an evaluation of the 

operation by the departMent, the applicant has affirmatively 

demonstrated that the requireMents of this part and rules 

will be observed and that the proposed method of operation, 

backfi 11 ing, grading, subs i denc::e stabilization. water 

control, highw~ll reduction. topsoiling, revegetation. or 

reclamation of the affected area 

consistent 1 y wl th the purpose of thl ~ 

can be carrted out 

part. The applicant 

for " permit or major revtsion has the burden of 

establishing that his applicatton is in compliance with this 

part and the rules adopted under it. 
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(2t The department shall not approve the application 

for a prospecting• strip-mining• or unde~ground-•inlng 

permit where the area of land described in the application 

includes land having special. exceptional, critical, or 

unique characteristics or that •in-i.ng or prospecting on that 

area would adversely affect the use, enjoyment, or 

funda~ntal character of neighboring land having special. 

exceptional. critical, or unique characte,istics. For the 

~urposes of this part, land is defined as having such 

characteristics if it possesses 

criticdlt or unique: 

special, excepti onaJ, 

(at biological p~oductivity• the 1oss of which would 

jeopardize certain species of wildlife or domestic stock; 

t~t--ees~e~~eal-fra~+~+~TT-~~h~§eft~e-thet-the--~~ 

eftee--ad•~~e+y--ef+eete~y--ee.+e--n~--~~wr~to-~ts-#erMer 

eee~e~ee+-re+e-*A-~fte-~e~e~e-f~eseeab+e-fat~ 

iJll_ECOLOCit 4l _ _f!!4G!h!LL__!!L THE_gNSE_--lt!!!.!_ THE 

HYD!!QLOCIC __ ~YS~~QCIATED WITH THE LAND ONCt AFFECTED 

WO~~~~~ SIGNIFICANT AQVER~E IMPACT TO A SIGNIFiCANT 

NU"BER OF THE MEMBERS OF SPECIES OF WlLOllfE OR 00f1ESTlC 

;!TOfK. 

tetf!ti1fl ecological i~ortance9 in the sense ~hat the 

particular land has such a strong influence on the total 

ecosystem of which it is a part that even te~orary effects 

felt by it could precipitate a systeM-wide reaction of 

-l- ss 278 
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unpredic~able scope or dimensions; or 

t~t±_et!Ql scenic, historit, archeologicw topographiC• 

geologict ethnologic. scientific, cultural• or recreational 

significance. Cln applying thi:r. subsection, particular 

attention should be paid to the inadequate preservation 

previously accorded Plains lndian history and culture•) 

(l) The depdrtMent aay not approve an application for 

a strip- or underground-coal-•ining permit or •aJOr revision 

un1ess the application affirmatively demonstrates that: 

(a, ~he assessment of the probable cumulative impact 

of al) anticipated mining in the area on the hydrologic 

balance has been Made by the department and the proposed 

operation thereof has been designed to prewent material 

damage to the hydrologic balance outside the per•it areai 

and 

(b) the proposed strip- or underground-coal-mininq 

operation ~oula not: 

(i) interrupt• dtscontinue, or preclude farnting on 

alluvial va1Jey floors that are irri9ated or n~turally 

subirrigated, e•cluding undeveloped rangelands that are not 

significant to farming on alluwial valley floors and those 

~ands as to which the regulatory authority finds that if the 

farming that will be interrupted, discontinued, or precluded 

is of such small acreage as to be of negligible impact on 

the farm•s agricultural production; or 
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(ii) materially damage the quantity or quality of water 

in surface-water or underground-water syste•s that supply 

these valley floors in subsection (3)(bJ(i)• 

( 41 Subsection (l)(b) doe~ not affect those strip- or 

underground-coal-Mining ope rat ions that '" the year 

preceding the enactment of Public Law 95-87 produced coal an 

comaercial quantities and were located within or adjacent to 

alluvial valley floors or had obtained specific perMJt 

approval by the depart ~tent to coriduct st:r ip- or 

underground-coal-mining operations within alluvial valley 

floors. Jf coal deposits are precluded from being mined 

under this subsection, the commissioner shall certify to the 

secretary of interior that the mineral owner or lessee mdy 

be eligible for participation an coat e•change ~rograms 

pursuant to section 510(5) of Public law 95-87. 

(51 If the area proposed to be ~ined contain~ prime 

farmland• the department: may not grant a permit to mine coal 

on the pri~e far~land unless it finds in writing thdt the 

applicant has the technological capability to restore the 

mined area. ~ithin a reasonable ti~e• to equivalent or 

higher levels of yield as nonmined prame f~rmland in the 

surrounding area under equivalent levels of manage•ent and 

can meet the soil reconstruction standards of 82-4-232(31• 

Nothing in this subsection applies to any perMit assued 

prior to August 3, 19T7y or to any revisions or renewals 

-4- SB 278 
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thereof, o~ to any existing strip- or underground-•&ning 

operations for which a per•it was issued prior to August 3 9 

1911. 

(6) If the department finds that the overburden on any 

part of the area of land described in the application for a 

prospecting, strip-•ining, or underground-•ining permit i.S 

such that experience in the state with a simt1ar type of 

operation upon land with si•i1ar overburden shows that 

substantial deposition of sedintEmt in strea11bedse 

subsadence, landslides. or water pollution cannot feasibly 

be prevented, the department shall delete that part of the 

land described in the application upon which the overburden 

exists. The burden is on the applicant to demonstrdte thdt 

any area should not be deleted under this subsection. 

(7t If the department finds that the operation .,.ill 

constitute a hazard t.o a dwelling house, public building,. 

school, church, cemetery, com~~cial or institutional 

building, public road, stream, lak.e, or other public 

property, the department shall delete those a~eas fro• the 

prospec-ting, stri.p-mininq• or underground-mining permit 

application before it can be approved. In no case ady strip

or underyround-coa1-mining be allo~ed ~ithin 300 feet of any 

occupied dwelllnq, unless waived by the owner. nor within 

300 feet of any pub1 ic building, school, church, community, 

or institutional building, or public park; nor within 100 
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feet of a cemetery; nor within 100 feet of the outside 

right-of-way line of any public road, e•cept where mine 

access roads or haulage roads join such right-of-way line. 

The department may permit such roads to be relocated or the 

area affected to lie within 100 feet of the road ifw after 

public notice and opportunity for public hearing In the 

locality, a wr&tten finding is •ade that the interests of 

the public and the landowners affected will be protected. 

(8) No strip- or underground-mining may be conducted 

within 500 feet of active or abandoned under~round mines in 

order to prevent breakthroughs and to protect health or 

~afety of Miners. The depart•ent shall permit an operator to 

m1ne near, throuqh, or partially through an abandoned 

underground mine or closer to an active underground Mine if: 

(at the nature, timing, and sequencing of specific 

s-tr ip-~Ri ne activities dOd specific underground-•ine 

activities are jointly approved by the depart.ent and the 

re9ulatory authority concerned with the health and safety of 

underground miners; and 

(b) such operations wi 11 result in i~t~proved resource 

recovery• abate•ent of water pollution, or eli•lnation of 

hazards to the health and safety of the public. 

(9} The depar~ment may not approve an application for 

a strip- or underground-coal-·mining operation if the area 

proposed to be mined is included within an area de~igndted 

-b- SB 278 
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unsuitable for strip or underground coal Mining or within an 

area under revie~ for this designation under an 

ad~inistrative p~oceeding. unless in such an area as to 

~hich an adminis~rative proceeding has com.enced pursuant to 

this part. ~he operator making the permit application 

d@~n~trates that prior to January l• 1977 9 he made 

substantial legal and financial commitments in relation to 

the operation for which he is applying for a permit. 

(10) No permit or major permit revision for a strip- or 

underground-coal-mining operation ~ay be issued unless the 

applicant has affirMatively deMOnstrated by its COdt 

conservation plan that no failure to conserve coal Nill 

occur. The departMent aay require the applicant to ~ubmit 

any info~Mation it consider~ necessa~y for review of the 

coat conservation plan. 

(11, Whenever information available to the depart~nt 

indicates that any str•p- or underg~ound-coaJ-mining 

operation owned or controlled by the applicant is curren~ly 

in violation of Public Law 95-87, as amended. or any state 

law requi~ed by Public law 95-87, as a.ended, o~ any law, 

rule--. or ~egulation of the United States or of any 

depa~tment or agency in the United States pertaining to air 

23 or water environmental protection. the department shalt not 

24 issue a st~ip- or underg~ound-coal-•ining permit or major 

l5 revision until the applicant submits proof that the 
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violation has been corrected or is in the process of being 

corrected to the satisfaction of the ad•inistering agency. 

(121 The departMent. .,ay not issue a strip- or 

underground-coal-mining permit or •aJor revision to any 

applican~ which it finds. after an opportunity for hearing• 

owns or controls any st.ripor underground-coal-mining 

operation which has de.anst.rated a pattern of willful 

violations of Public law 9~87, as amended 9 or any state law 

required by Public Law 95-87• as a.ended, of such a nature 

and duration and wi~h such resulting irreparable da~age to 

the environment to indicate an intent not to comply with the 

provisions of this part. 

(13) Subject to valid existing rightS• no strip- or 

underground-coal-mining operations except those which 

e~isted as of August J. 1977, may be conducted on private 

land~ within the boundaries of units of the national park 

system. the national waldJife refuge syste~s. the national 

wilderness preservation syste•• the wild and scenic rivers 

systec. including study rive~s designated under section 5(a) 

of the Wild and Scenic Rivers Act• or 

areas designated by act of congress.• 

-End-
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House amendments to Senate Bill 278: 

1. Page 2. 
Following: line 13 
Insert: " (b) Ecological fragility in the sense that the 

hydrologic system associated with the land once affected 
would have a significant adverse impact to a significant 
number of the members of species of wildlife or domestic 
stock." 

Reletter: subsequent subsections 


