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BILL ND-

INTRODUCED BY __J Wi gmr
A BILL FOR AN ACT ENTITLED: ™AN ACT TO ALLONW
ADMINISTRATIVE CODE COMMITTEE TO TEMPORARILY SUSPEND AGENCY

RULES; AMENDING SECTION 2-4-412y MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MGNTANA:

NEM_SECTION. Section 1. Temporary suspension of rules
by the committees {1) The committee may suspend any rule or
portiecn of a rule by the affirmative vote cf at least
two-thirds of its members« A rule or portion thereof may be
suspended only on the basis of testimony in relation to that
rule or portlon +thereof recelved at a public hearing and
only for one or more of the following reasons:

{a) an absence of statutory authorityi

(b} an emergency relating to public healths safetys or
welfare;

{c) fallure to comply with legislatlive intent;

(¢} being contrary te state law; or

(e} being arbitrary and capricious or iwmposing an
undue hardship.

{2) Suspension is effective upon the transzission of
notice of tha committee's action to the agency and until the

end of the 20th day of +the next regular session of the
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Tegislature.

Section 2« Section 2-4-412y MHCAy is amended to reads:

Wo=h-412- Legislative review of ruless (1) The
legislature wmays by joint resolutione repeal any rule in
ARMs If a rule is repealedy the 1legislature shall in the
joint resolution state its objections to the repealed rules
If an agency adapts & new rule to replace the repealed ruley
the agency shall adept the new rule in accerdance wWith the
objections stated by the legislature in the joint
resclutions If the legislature does not repeal a rule filed
with it before the adjournment of that regular sessions the
rule remains valide

(2) The legislature may alsoy by Joint resclutiony
direct a change tc be made in any rule Iin ARM or direct the
adoption of an additional rules If a change in any rule or
the adoption of an additional rule is directed to be madey
the legislature shall in the joint resclution state the
nature of the change or the additional rule to be made and
its reasons therefore The agency shally in the manner
provided in the Montana Administrative pProcedure Acty adopt
a new rule in accordance with the legislative directions

13) The legislature shalles by Jolot resolutions at. the
next regubar . sessfon . following _an.  _action  _of _the
administrative code cosmittee takepn an a0y rule under phe
pravisions. of [section l)s either. approve or reverse _the

—_P-

SB 27>
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+3¥44) Rules made by agencies and changes in rules
directed by the legislature under subsection (2} of this
section shall conform and be pursuant +to statutory
authority."

Section 3. Cedification instruction. S5ection 1 is
intended to be codifiad as ap integral part of Title 2y
chapter 4¢ and the provisions of Title 2y chapter #&» apply
to section 1.

-End-
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Approved by Committee
on State Administration

SENATE BILL NQ. 273

INTRODUCED BY HAZELBAKERy TURNAGEs STORY

A BILL FOR AN ACT ENTITLED: "AN ACT T3 ALLOW THE
ADMINISTRATIVE LODE COMMITYEE TO TEMPORARILY SUSPEND AGENCY

RULES; AMENOING SECTION 2-4-412+¢ MCAL*

BE 1T ENACTEDC BY THE LEGISLATURE OF THE STATE UF MONTANA:

NEW _SECTION. Section l. Temporary suspension of rules
by the committee., (1} The committee may suspend any rule or
portion of a rule by the affirmative vote of at least
two-thirds of its memberse. A rule or portion thereof may Gbe
suspended only on the basis of testimony in reltation to that
rule or portion thereof received at a pudlic hearing and
only for one or more of the following reasons:

(a) an absence of statutory authority;

{b) an emergency relating to public health. safetys or
welfare;

{(¢) failure to comply with JTegislative intent;

{d] being contrary to state law; or

{e) being arbitrary and capricious or imposing an
undue hardshipe

{2} Suspension is effective upon the transmission of
notice of the committee®’s action to the agency and until the

end-of-the-2oth-day-—of--the——next--regultar-—session-—of - -the
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tegtstotores COMMITTEE CERTIFIES THE RESULT OF A POLL OF ALL

MEMBERS _OF THE LEGISLATURE. THE COMMITTEE SHALL CONDUCT THE

POLL UNDER THE PROVISIONS OF 2-4-403 AND THIS SUBSECTION

WITHIN 2 _WEEKS DF_LI1S_ACTION.

Section 2. Section 2-4-412+s MCAs i5 amended to read:

®2-4=412+. Legislative review of ruless (1) The
legisTature mays by joint resolutions repeal any rule in
ARMs If a rule is repealedy the Jlegislature shall in the
joint resolution state i1ts objections to the repealed rule.
If an agency adopts a new rule to replace the repealed rule,
the agency shall adopt the new rule in accurdance with the
objections stated by the legislature in the joint
resolution. If the tegistature does not repeal o rule filed
with 1t before the ad)journment of that regular sessions the
rule remains wvalid.

(2) The Jegislature may alsos by joint resclutions
direct a change to be made in any rule in ARM or direct the
adeption of an additional rule. If a3 change in any rule or
the adoption of an additional rule is directad to be mades
the legislature shall in the joint resolution state the
nature of the change or the additional rule to be made and
its reasons therefor. The agency shalls 1i1n  the manner
provided in the Montana Administrative Procedure Acty adopt
a new rule in accordance with the legisliative directions

{3} __Ihe legislature_shalls by—jotnt-rescidtiony—at—the

-2- 52 273
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fext--regplar---sessian following an action __of the

administrative _code committee taken on_any rule under the

provisions of [section 1 ]r VOTE BY MAIL BALLOT PURSLANT _fO

2-4-403 TGO either__approve__or_ reverse the actione 1f-the
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becomes_effective_and_any rulemaking_proceedings__praviously

suspended may _be continuedy Subject to the provisions of

this chapters If the asction_of the _committee

the__rule__is rescinded and the_ggency may_not 3q2in _propose

or adopt _any rule_substantiaily the same as_the disapproved

UNAPPROVED rule UNLESS__A__SUBSEQUENT_ L EGISLATURE__GRANTS

AUTHORITY TO_AQUPT THE RULE.

¢34({4s]} Rules made by agencies and chsnges in rutes
directed by the Jlegisltature under subsection {2} of this
section shall conform and be pursuant ta statutory
authority.”

Section 3. Codification instructione. Section 1 is
intended to be codified as an integral! part of Title 2,
chapter 4s and the provisions of Titte 24 chapter 4s apply
to section L.

-End-

-3 s3 273
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SENATE BILL NO. 273

INTRODUCED 8Y HAZELBAKERs TURNAGEs STDRY

A BILL FOR AN ACT ENTITLED: AN ACT Td ALLOW THE
ADMINISTRATIVE CODE COMMITTEE TO TEMPORARILY SUSPEND AGENCY

RULES; AMENDING SECFION 2-4-6412¢ MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OUF MONTANA:

NEW_ SECYIDN. Section L. Temporary suspension of rules
by the committee. (l) The committee may suspend any rule or
portion of & rule by the affirmative wvote of at least
two-thirds of its memberse. A rule or portion thereof may be
suspended only on the Dasis of rtestimony in relation tu that
rule or portion thereof received at a public hearing and
only for one or more of the following reaspns:

{a) an absence of statutory authority;

(b) an emergency relating to public healthy safetys or
welfares

(cy failure to comply with legislative intent;

(¢) being contrary ta state law; or

{e) bteing arbitrary and capricious or imposing 4an
undue hardships

{2} Suspension is effective upon the transmission of
notice of the committee®s action to the agency and until the

end-of-tha-20th-day-of--the--next-—regular--session——of——the
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Yegistatures COMMITIEE CERTIFIES THE _RESULT OF A_POLL OF ALL

MEMBERS __OF THE LEGISLATURE. THE COMMITTEE SHALL _CONDULTY THE

POLL UNDER THE PROVISIONS OF 2-4-~403 AND THIS _SUBSECTION

WITHIN 2 WEEXS OF ITS _ACTION.

Section 2. Section 2-4-412y MCA. is amended to read:

¥2-4-412. Legislative review of rulese {1) The
legislatuse mays by joint resolutions repeal any rule in
ARMs If & rule is repealeds the Jegislature shall in the
joint resolution state its objections to the repealed rule.
If an agency adopts a4 new rule to replace the repealed rules
the agency shall adapt the new rule in accordance with the
objections statred by the legislature in the joint
resolution. [f the legislature does not repeal a rule Filed
with it before the adjournment of that regular sessions the
rule remains wvalid.

(2) The legislature may alsos by joint resolutions
diract a change tu be made In any rule in ARM or direct the
adoption of an additional rule. If & change in any rule or
the adoption of an additiconal rule is directed to be mades
the legislature shall in the jeoint resolution State the
nature of the change or the additional rule to be made and
its reasons therefor. The agency shally in the manner
provided n the Montana Administrative Procedure Act. adopt
a new rule in accordance with the legistative direction.

{3) _The legislature_shalle By-jeint-resotuntiony-nt-the

-2~ 53 273
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next--regular—-gesston following an___action of the

administrative code__committee _taken_op any rule_under the

provistons of [section 1]y YOTE 3Y MAIt SALLOT__PURSUANT _TC

2-4-403_ TO either _approve _or__reverse the actions if-the

legistarure—fails—to-act-nnder-this-subsectiony-—the-—aetion

of——the—-committee—_—is-consdidered-reverseds If the action of

the committee 15_reverseds 2_rule previously _suspended 3gain

becomes effectjive and any rulemaking proceedings praeviously

suspended may_ _be continueds subject to_the provisions of

this_chaptere. If the action of the caommittee_ is _approveds

the _rule _1s5 rescinded and ggg_agegcx may_not_again_propose

or_adopt_any rule substantially the same as_the disapproved

UNAPPROVED rule UNLESS _A__SUBSEQUENT LEGISLATURE GRANTS

AUTHORITY TO AQGPT THE RULE.

+3¥{4) Rules made by agencies aﬁd changes in rules
directed by the ltegislature under subsaection (2} ot this
section shall conform and be pursuant to statutory
authoritye.™

Section 3. (odification tnstructions Section 1 s
intended to be codified as an integral part of Title 2
chapter 4» and the provisions of Title 2. chapter 4» apply
to section la

-End-

-3 S8 273



47Tth Legislature 58 0273732
1 SENATE RILL NJe 273

P4 INTRODUCED BY HAZELBAKER, TURNAGEs STORY

3

4 A BILL FGR AN ALT ENTITLED: AN ACT TO ALLOW THE
5 ADMINISTRATIVE COCE COMMITTEE YO TEMPORARILY SUSPEND AGENCY
6 RULES;:; AMENDING SECTIDN 2-4-412s MCAL™

7

3 BE [T ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:

9 NEwW_SECTION. Section l. Temporary suspension of rules
i0 by the committees (1) The committee may suspend any rule or
il portion of a vrule by the affirmative vote of at least
iz two-thirds of its memberss A rule or portion thereof may be
13 suspended only on the basis of testimony in relation to that
14 rule or portion thereof received at a public hearing and
15 only far one or more of the fellowing reasons:

16 fa) an absence of statutory suthority;

17 (b} an emergency relating to public healths safety, or
i8 welfare;

19 (c} failure to comply with legislative intent;
20 (d) being contrary to state law; or

21 (e¢) Dbeing arbitrary and capricious or imposing an
22 undue hardshipa
23 [2) Suspension‘ 1s effective upon the transmission of
24 notice of the commjttes's action to the agency and until tha
25 end-of-the-Z28th-day-cf--the-—next-—-reguiar--sessron——of--thn
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tegratatores COMMITTEE CERTIFIES THE RESULT OF A POLL_UF_ALL

MEMBERS OF THE LEGISLATURE. THE COMMITTEE SHALL CONDUCY_THE

POLL _UNBER_THE PROVISIONS OF 2-4-403 AND__THIS SUBSECTION

AITHIN_ 2 WEEKS OF ITS_ACTION.

Section Z. Section 2-4-412s MCAs i5 amended to read:

"2-4-412. lLegislative review of rulese {1) The
legislature waye by joint resolutieny repeal any rule in
ARM. 1f a rule is repealeds the lggislature shall in the
joint resolution state its objections to the repealed rule.
If an agency adopts a new rule to replace the repealed ruley
the agency shall adopt the new rule in accordance with the
objections stated by the legislature in the joint
resolutiaon. If the legislature does not repeal a rute filed
with i1t before the adjournment of that regular sessiony the
rule remains valide.

(2) The legislature may alsos by joint resolutions
direct a thange to be made in any rule in ARM or direct the
adoption of an aaditional rules. If a change in any rule or
the adoption of an additional rule is directed to be mades
the legislature shall in the joint resolution state the
nature of the change or the additional rule to be made and
its reasons therefor. The agemncy shalle in the manner
provided in the Montana Administrative Procedure Acts adopt
a new rule in accordance with the legislative direction.

(3)_ _The legislature _shally by-jeint-resstottony-at-the

-2=- 5B 273
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next-—requiar-—~-session following an action of the

admipistrative code cgommittee taken on_any rule under the

provisions of [section !ly VOTE BY MAIL BALLOT PURSUANT TO

2=4-403 ¥0 either__approve or_ reaverse the actione if—ehe

legistature-fatis—to-act-under—this-sgbsectiony—-—the--action

of --the--—committee—-is—considered-reverseds If the action of

the committeg is reversedsy a_rule previously suspended_again

becomes effective and any rulemakjng proceedings _previously

suspended may be _continueds sub ject 10 the provisions of

this_chapters If_the action of the _committee is_ _approveds

the rule__is rescinded and the agency _may not again _propose

gr adopt any rule substantially the same as the disapproved

UNAPPROVED rule UYNLESS__A__SUBSEQUENT__LEGISLATURE__GRANTS

AUTHORITY TO_ADOPYT THE RULES

£3¥(4) Rules made Dy agencies and changes in rules
directed by the 1legislature under subsectiorn (2) of this
sectian 5hall conform and be pursuant to statutory
authority."

Section 3+ Codification instructions Section 1 s
intended to be codifiéd as an integral part of Title 2,
chapter 4. and the provisions of Title 2+ chapter 4y appiy
to section l.

~-End-
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State of outaua
Office of the Goveruer
Heteng 39520

TED SCHWINDEN
GOVERNOR

April 8, 1981

The Honorable Robert L. Marks
Speaker of the House

,State Capitol

"Helena, Montana 59620

The Honorable Jean Turnage
President of the Senate
State Capitol

Helena, Montana 59620

Dear Representative Marks and Senator Turnage:

In accordance with the power vested in me as Governor
by the Constitution and the laws of the State of Montana,
I hereby veto Senate Bill No. 273, "AN ACT TO ALLOW THE AD-
MINISTRATIVE CODE COMMITTEE TO TEMPORARILY SUSPEND AGENCY
RULES; AMENDING SECTION 2-4-412, MCa," for the following
reasons. ’

Senate Bill No. 273 as passed, raises a number of gues-
tions, Section 1 of the bill grants the Administrative Code
- Committee of the Legislature the power to temporarily suspend
an agency rule. Under Judge v. Legislative Finance Committee,
168 Mont. 470, 543 P.2d 1317 (1975) this legislative grant of
power appears to constitute an unlawful delegation of legisla-
tive authority to a committee of the Legislature. The tempor-

ary nature of the suspension does not alter the fact that the
grant of power at issue here lies with the entire Legislature.

In addition, the criteria set forth in Section 1, which
serve as the basis upon which the committee may suspend an
agency rule, are so overly broad and so vague, they provide
the committee with a "carte blanche® ticket for interference
with the executive branch's constitutional duty to responsibly
execute and administer the laws of Montana. The guarantee of
"Separation of Powers" provided in Article III, Section 1 of
the Montana Constitution may be violated by the exercise of this
legislative committee power.



Representative Marks and Senator Turnage
April 8, 1981
Page Two

Section 1 of the bill also provides that a suspension of a
rule is effective until the committee certifies the results of
a legislative poll, and that a poll be conducted within 2 weeks
after the suspension. Section 2 of the bill provides for a
"vote by mail ballot." Article V, Section 6 of the Montana
Constitution, states in pertinent part, that the Legislature
shall "meet” each odd-numbered year in regular "session" of
not more than 90 legislative days and may be "convened” in
special sessions by the Governor or at the written request of
a majority of its members. Since the Constitution also re- -
quires that the seat of government be in Helena (Article III, -
Section 2) it appears that 'legislating by mail' is not con-
stitutionally sanctioned. When the Legislature acts collec-

- tively to set public policy without being in session, without

public participation, and without legislative deliberation,

the legislative process is stripped of its essential elements

and the citizens denied their fundamental rights. Fundamental
democratic principles must not be summarily dismissed. If the _
Legislature is dissatisfied with agency rules, it should restrict
the rulemaking authority it grants to the agencies.

Assurances of reasonable committee and legislative action
under SB 273 do not diminish the seriousness of the constitution-
al questions raised. If the Legislature desires more control over
the executive branch, let the record show that I ‘urge and support
annual sessions.

-

For these reasons, I hereby veto SB 273.
Sincerely,

/a%m&

TED SCHWINDEN
Governor
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