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IN THB SBNA'l'E 

.Introduced an.d referred to 
Committee on Taxation. 

Couittee ree011Nnd bill 
do pass as a.anded. 
Report adopted. 

Bill printed and placed on 
members' deska. 

Second reading, do pass 
aa omended. 

Correctly engrossed. 

Third readin9, paaaed. 
Ayes, 49r Noea, o. 
Transmitted to House. 

IN THE BOUSB 

Introduced and referred to 
Committee on Taxation. 

Committee reooamend bill be 
concurred in •• amended.· 
Rfllport adopted. 

Second reading, concurred in. 

On action rules suspended 
and bill placed on third 
reading this day. 

Third readinq, concurred in 
as amended. Ayes, 73r Noes, 24. 



April 17,. 1981 

April 20, 1981 

IN TRE SENATE 
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Returned frOl'll House with 
amendments. 

Second reading, amendment~ 
concurred in. 

On motion rules suspended. 
Bill placed on calendar for 
third reading this day. 

Third reading, amendments 
concurred in. Ayes, 47t 
Hoes, o. Sent to enrollinq. 

Reported correctly enrolled. 
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A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE METHODS 

OF PAYMENT IN EMINENT DOMAIN PROCEEDINGS; PRDYIOING FOR 

PAYMENT DF CURRENT FAIR MARKET VALUE; REQUIRING PRORATION OF 

TAXES AND WEED CONTROL; AND AMENDING SECTIONS 70-30-301, 

70-lD-302, ANO 70-30-308• HCAo• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 70-30-301, MCA, is amended to read: 

•70-30-301. Hearing judge to preside 

deter~inations by co•missloners. (1} l•mediately upon 

nomination and appointment of com~issioners under 70-3o-2o7, 

the same shall proceed to •eet at the time and place stated 

in the order appointing the•, which time shall not be more 

than 10 days after the order of appointing, and proceed to 

examine the lands sought to be appropriated. At a time 

appointed by the judge and within said 10-day period they 

shall hear the allegations and evidence of all persons 

interested in each of the several parcels of land. 

(2) Such hearing shall be attended by and presideO 

over by the presiding judge who shall make all necessary 

rulings upon procedure and the admissibility of evidence. 

(3) At the conclusion of the aforesaid hearing, the 
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1 court or judge shall instruct the comMissioners as to the 
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law applicable to their deliberations and shall instruct 

them that their duty is to determine, solely upon the basis 

of said examination of lands, the evidence produced at the 

hearing or hearings. and the instructions of the court• the 

following: 

(a) the ~Ltsnt--faiL__.~ value of the property 

sought to be appropr1ated and all improvements thereon 

pertaining to the realty and of each and every separate 

estate and interest therein. If it consists of different 

parcels, the ~~ fair ma£ket value of each parcel and 

each estate or interest therein must be separately assessed. 

(b) if the property sought to be approprIated 

constitutes only a part of a larqer parcely the depreciation 

in ~uxreot faic waLk~~ value which will accrue to the 

portion nat sou9ht to be condemned by reason of Its 

severance from the portion sought to be condemned and the 

construction of the improvements in the manner proposed by 

the plaintiff; 

(c) separately, how ~uch the portion not sought to be 

condemned and each estate or interest therein will be 

benefited, if at all• Dy the construction of the 

improv~ments proposed by the plaintiff; and if the benefit 

shall be equal to the amount assessed under subsection 

(3) (b), the owner of the parcel shall be allowed no 
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compensation except the value of the portion taken; but if 

the benefits shall be less than the 2111ount dSSEssed under 

subsection (3)(b), the former shall be deducted from the 

latter, and the remainder shall be the only amount allowed 

in addition to the ~n;_falc_maLk~t value; 

(d) if the property souqht to be condemned be. for a 

railroad• the cost of good and sufficient fences along the 

line of such railroad and the cost of cat~le guards where 

fences may cross the line of such railroad. 

(4) Where there are two or more estates or divided 

interests in pr~perty sought to be condeaned, the plaintiff 

is entitled to have the amount of the award for said 

property first determined, as hereinbefore stated• as 

betNeen plaintiff and all defendants claiming any interests 

therein• Thereafter In the same proceeding the respective 

rights of each of such defendants in and to the award shall 

be determined by the co•mlssioners. under supervision and 

instruction of the court• and the 

accordingly.• 

award apportioned 

Section 2. Section 70-30-302, MCAw is amended tc read: 

•70-30-302. Assessing compensation -- date and measure 

interest. (1) For the purpose of assessing compensation, 

the right thereto shall be deeMed ~o have accrued at the 

date of the service of the su .. ons, and its ee~~~ '~Dt 

fAl£ -market value as of that datP. shall be the measure of 
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compensation for all property to be actually taken and the 

basis of depreciation in ~e-~uLL§nt_fajr market value of 

property not actually taken but inju~iously affected. This 

shall not be construed to li•it the amount of compensation 

payable by the department of highways under the provisions 

of any legislation enacted pursuant to the federal Highway 

Beautification Act of 1965. 

(21 It an 

possession., as 

finally awarded 

order be made letting the plaintiff into 

provided in 70-30-3lly the full amount 

shall draw interest at th~ rate cf 10~ per 

annu• fro• the date on which the property owner surrenders 

possession of the property in accordance with the terms of 

such order to the earlier of the following dates: 

(a) the date en which the right to appeal to the 

Montana supreme court expires or, if appeal is filed, to the 

date of final decision by the supreme court; or 

(b) the date on which the property owner withdraws 

from court the full ~•~unt finally a~arded. 

(3) If the property owner withdraws fro• court a 

fraction of the amount finally awarded• int~rest on such 

fraction shall cease on the date it is withdrawn but 

interest on the re•ainder of the amount ~inally awarded 

shall continue to the earlier of the aforesaid dates defined 

in (2)(a) and (2)(b) of this section until the full amount 

is withdrawn fro~ the court. 
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(4) None of the amount finally awarded shall draw 

interest after the date on which the right to appeal to the 

Montana supreme court expires. 

(5) No improve~ents put upon the property subsequent 

to the date of the service of summons shall be included in 

the assessment of compensation or depreciation in current 

falL_aa~ value, nor shall the same be used as the basis 

of computing such compensation or depreciation.• 

Section 3. Section 10-30-308t MtAt is a•ended to read: 

•70-30-308. How payment made execution or annulment 

for nonpayment. (1) Payment may be made to the defendants 

entitled thereto, or the money may be deposited in court for 

the defendants and be distributed to those entitled thereto. 

I:WW£UJ:.L..ili the opt i11JLJU..1b£_ll£fend;mts •--llil:tlll~...llliU-..bf: 

lllilllll 

(a) oo _ _an__aonual basis, ytiJjzjng the~llmaot 

kQDt~ct petbodi 

Lbl__hy means_gf_a_lanQ exchaog~~~n_tbe defendants 

and pl a j nt j [U_j_f._j:.he 1 and to hLIW!l!.illlliLJU-tbe~nll.ff!i 

io__t~s:.llanli5L-ili of equa~..m.ll.UWI.al.u~hao the 1 a lUI 

b£1ng condemned; QL 

(c) It an_tilsement oveL-QL--XtiL.Q.Ug.b__tbE: __ gneo~.s.! 

P~UU--l~Jlll!Qlved. pavm:JJU-J&.aX--l!Lil.all£:_llll-iiiL.allllllll 

ll.ii.ib& Such paym~UrtLJ!JISt be for tbe_ul11L.l!LUlil-llliLllL--Xb£ 

1gQ~_in_tb~~maooer aS a lease RQXmeDte The payment~ 
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sba11 contjoue_fQL_tbe duratjon_gf_tb§_easement• 

(Z) If the money be not so paid or deposited, the 

defendants may have execution as in civil cases9 and If the 

money cannot be made on execution. the court or judge• upon 

a showing to that effect, •ust set aside and annul the 

entire proceedings and restore possession of the property to 

the defendant if possession has been taken by the 

plaintiff.• 

Kf»-lftiLOtia Section 4• Current fair market value. 

Current fair market value is the price that would be agreed 

to by a willing and infor•ed seller and buyer, taking into 

consideration, but not limited to, the following factors: 

Cl) the highest and best reasonably available use of 

the property and its value for such use; 

(2) the ~achinery. equlp•ent. and fixtures forming 

part of the real estate taken; and 

(3) any other relevant factors as to which evidence is 

offered. 

NEW SECTIOB. Section 5. Weed control responsibility. 

The plaintiff, upon taking possession of the land, is 

responsible for the control and destruction of noxious weeds 

on such land until natural grasses have taken over the 

property and noxious weeds have ceased to exist. 

~fW_Sf~· Section 6. Proration of taxes. The 

plaintiff shall be assessed his pro rata share of taxes for 

-6- SB ~he; 
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1 the land being condemned as of the date cf possession. The 

2 plaintiff shall be assessed f'or all t.;:xes accruing after the 

3 date of possession. 

4 Section 7• Codification instruction. Sections 4• 5., 

5 and 6 are Intended to be codified as an integral part of 

6 Title 70., chapter 3Ct part 3 9 and the provisions of Title 

1 10., chapter 30• apply to sections 4• s., and 6, and section~ 

8 4, s. and 6 apply to Title 10, chapter 30· 

-End-
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SENATE BILL NO. 269 

ft.r--rrov~d by Committee 
o;, Tax•tion 

INTPOOUCEO BY CONOVERo OCHSNERo TOWE 

A BILL FOR AN ACT ENTITLED: "AN ACT HI REVISE THE METHODS 

OF PAYMENT IN EMINENT DOHAIN PRDCEEDlNGS; PROVIDING FOR 

PAYHENT OF CURRENT FAIR MARKET VALUE; REQUIPING PRORATION OF 

TAXES AND WEED CONTROL; AND AMENDING SECTIONS 7D-30-30h 

TD-30-302. AND T0-30-306o MCA.• 

BE IT ENACTED SY THf LEGISLATURE OF THE STATE UF MONTANA: 

Section 1. S-ection 70-3Q-30lt HCAt is amended to read: 

"70-3Q-301. Hearing judge to preside 

determina-tions by commissioners. (1) (Mie-diately upon 

nomination and appointment of co~issioners under 7D-3Q-Z07t 

the sa•e shall proceed to meet at the tiMe and place stated 

in the order appointing themt which ti.e shall not be more 

~han 10 day$ after the order of appointing. and proceed to 

eMa•lne the land~ sought to be appropria-ted. At a time 

dppointed by the judge and within said 10-day period they 

shall h~ar the allegations and evidence of all persons 

interested in each of the several parcels of land. 

(2) Such hearing ~hall be attended by and presided 

over by the presiding judge who shall •ake all necessa~y 

rulings upon procedure and the admissibility of evidence. 

(3) At the conclu~ion of the afore'!iiaid hearing. the 
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court -or· judge shall instruct the co.e1ssioneTs as to the 

Ia~ applicable to their deliberations and shall instruct 

the~ that their duty is to deter•ine. solely-upon the basis 

of said examindtion of lands., the evid-ence produced at the> 

hearing or hearings. and the instructions of the court, the 

following: 

(a) the s_urrent fa·ir market value of the property 

sought to be appropriated and all iMprovements thereon 

pertaining to the realty and of each and every separate 

estate and interest therein. If ~t consists of different 

pa~ceJs, the fUrrent __ fai£~ke~ value of each parcel and 

etKh estate or interest therein IIIUSt be S-eparately assessed. 

(b) if the property sought to be approp.- l ated 

const:i t.utes only a part of a l-arger par-cel, the deprec i.ation 

in c·urr.ent. fair market value lllfhich vi11 accr-Ue t.o the 

portion not sought to be conde•ned by reason of its 

severance fro• ~he por-tion sought to be condemned and the 

construction of the impro~ement~ in the aanner proposed by 

t.he plaintiff; 

(c~ separdtely, how much the portion. not sought to be 

condemned and each estate or int.erest therei'n will be 

benefited• if at all, by the construction of the 

improveMents proposed by the plaintiffi and if the benefit 

shall be equal to the aaount assessed under subsection 

(3) 'b)t the owner of the parcel shall be allowed no 

-l- SB 21>9 
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compensation except the value of the por~ion takeni but if 

the benefits shall be less than the amount assessed under 

subsection (3}(b), ~he former shall be deduG~ed fro• the 

latter. and the ~emainder shall be the only anount allowed 

in addition to the curr~fi!_fair· ~rk·et value; 

(d) if the property sought to be condemned be for a 

railroad, the cost of good and sufficient fences along the 

line of such railroad and the cost of cattle guards where 

fences "'ay cross the 1 i ne of such railroad. 

t4) Where there are t~o ~r eore estates or divided 

interests in prOperty sought to be condemned• the pJ~jntiff 

is entitled to have the a.ount of the award for said 

p ... operty first deter•ined• as hereinbefore stated• as 

betNeen plaintiff and all defendants claiming any interests 

therein• Thereafter in the sa~ proceeding ~he respective 

ri~hts of each of such defendants in and to the avard shall 

be deter•ined by the co••issioners, under supervision and 

instruction of the court. and the 

accordingly.• 

.a Nard apportioned 

Section z. Section 70-30-302, MCA. is a~~de4 to read: 

«70-3G-302. Assessing co.pensation date and .aeasure 

in~erest. (1) For the purpose of assessing ca.pen5dtion. 

the right thereto shall be deeMed to have accrued at the 

date of the service of the $u•.ons. and its ~e~~+ ~~ 

fair aarket value as of that date ~hall be the Measure of 

-3- SB 269 
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co•pensation for all property to be actually ta-en and the 

basis of depreciation in th~~~!~~~~!! value of 

property not actually taken but injuriously affected. This 

shalt not be construed to limit the aMOunt of compens~tion 

payable by the depart•ent of highways under the provisions 

of any legislation enacted pursuant to the feQeral Highwuy 

Beautification Act of 1965. 

(2J If an order be 

prov i·dled in 

aade let~ing the plaintiff into 

7Q-3D-311. ~he full amount possession. as 

finally awarded shall draw interest at the rate of 10* per 

annum fro• the date on which the property owner surrenders 

pos5ession of the propertv in accordance with the terM$ of 

such order to the earlier of the following dates: 

(a) the date on which the ri-ght tc appeal to the 

Montana supreMe court expi·res orw af appeal is filed. to the 

date of findl decision by the supre•e court; or 

(b) the date on which the propert1 oNner withdraws 

from court the full dmount finally aNarded. 

(3) If the property owner withdraws fro. court a 

fraction of the a-aunt finally awa~ded• inte~est on such 

f~action shall cease on the date it is withdrawn but 

interest on the re•ainde~ of the a•ount finally awarded 

shall continue to the earlier of the aforesaid dates defined 

in (21(al ani! (21(b) of ~his section until the full itiWD<Int 

is -withdrawn froe the court. 

-+- sn Z69 
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(~J "one of the amount finally aNarded shall draw 

interest after the ddte on which the right to appeal to ~he 

Montana supre~ court expires. 

(5) No improvearnts put ·upon the property :!aubsequent 

to the date of the service of su.-ons shall be included in 

the assess.ent of compensation or depreciation in ~~ 

fair_!2£ket value9 nor shall the· same be used as the basis 

of co~puting such compensation or depreciation.• 

Section 3. Section 70-3D-308• KCA. is a~nded to read: 

"70-lQ-308· How payaent made execution or annul.ant 

fot· nonpay~~ent. C 1 J P.ay~~ent. •ay be IRilde to the defendants 

entitled thereto, or the .oney ~ay be deposited in court for 

the defendants and be distributed to those entitled thereto. 

~~ver. at the_.22!ion of the defenf!-!!!!§:L~ay_taents. __ ~~_.Q!! 

~~ 

1~1- on an annual biSiS• U!i1-izing _ _!~_insta1!~ 

~!~-~~.1 

l!!l__1!..1_~2!JS of-~ 1 and exchang~Q!twee!!._lt!!._gefend~ 

!!!!2_p1 ai!!!i.f!.LlUh!'L.!And to b'e...2(gvide2.,_by 'tfl!!_R!'Cii!!!iffs 

in_~_!t!~han~_ll of equal or -·.-or~ v~lue ~han t·he ~ 

~~~de~nedj or 

..t..f:l_ll~~~~-over or through_the defend~nt:s• 

eLQ(!erty_ is i nvoJ vedr _ _e!!ylllE'nt.!___!!!.l_be~-.9!L!.~~"ua1 

basij_~!:!£.h_~~_!_!!y~~!L!2!-1!!.!! vdt~_Qf th~ use of thf" 

!~.1-l..!!.....~~.-!'!!!!!!!~-~~--1~~-~~~~!!!.!_~~ 
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~!_l_s_ont.i~__!.Q£__!_!!~~ion of the ease-.ent. THE 

Qll~!2!!~ll_EXER!;.llE THE OPTION_GRANTeD 1111 THIS SE£TIIIN 

~f.lllNG_~ WRITTEN ElECTION W!TH THE DISTRICT CDURL.!! 

LEAST 15 OAYS BEFORE TRIAL.; IF THE OPT!ON IS EXERCISED THE 

AGRE£~!!!!L_.!!!L_9M!!!__QRDER_fQ~NIIIUAL!!_!Y14ENI.ll._SHALL!Hi 

£0NS!DEREO THE JUST COMPENSATION REgUIR~D UIIIDER ARTICLE Z• 

SECTION 29• MONTAIIIA COIIISTITUTION. IT HAY NOT BE CHANG~Q._Q!! 

AL T§\fQ_&~ RESUL T_!!f2UBSE~T C 1RCUI1ST ANCES_. 

(Z) If the money be not so paid or depositedw ~he 

defendants May have execution as in civil cases. and if the 

money cannot be made on eKecutionw the cou~t or judqe• upon 

d showing to that effect• •ust set aside and annu1 the 

entire proceedings and restore possess1on of the property to 

the aefendant if posse5sion has been taken by the 

plaintiff." 

!fEW SECTJO~ Section 4. Cucrent fa·ir market va1ue. 

Current fair market value is the price that would be agreed 

t.o by a Milling and inforMed se11er and buyer• taking ·into 

consideration, but not li•ited tO• the following factors: 

(1) the highest and best reasonably available use of 

th~ property and its value for such use; 

(2) the machinery. equipment. and fixtures forMing 

part of the real estate taken; and 

(3J any other relevant factors as to ~hich evidence is 

offered. 

-6- SB Zb9 
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NEW SfC!fON. Sec~ion s. Weed con~~ol responsibilJty. 

2 The plai.nt:iff, upon taking possession of the land, is 

3 responsible for the control and destruction of noxious· llf&eds 

't on such land until natural 9rasses have taken over the 

5 property and noxious weeds have cea•ed to exl~t. 

6 ~ SECTION. Section 6. Proration of taxes. The 

1 plaintiff ~all be assessed his pro rata share of takes for 

8 the land b~ing condemned as of the date of possession Q! 

9 SUMMONSr WHICHEVeR OCCURS FIRST. The plaintiff shall be 

10 assessed for aJI ·taxes acc....-u'ing after the dat.e of possession 

11 OR ·SUMMON..1J....!!IHCHI!V.ER OCCI!AS F !RST. 

12 Section 1. Cod-ific-ation tns.t.r:uct.ion. Sections 4, s. 

13 and 6 are intended to.be codified as an integral part of 

14 Tit·1e 70• cha.pt.er 30• part 3• and the pro...isions of Tit.le 

15 109 chap~er 30, apply to section~ ~9 s, and o. and sec~ions 

16 #t• 5, and 6 apply t.o TitJe 70, chapt.er 30• 

-End-

-7- S8 Z69 



t, 7th t.eqi-.1·-vre SB OZ69f03 

1 

2 

3 

,. 
5 

6 

1 

8 

9 

10 

11 

12 

13 

1'o 

15 

16 

11 

18 

19 

20 

21 

zz 
23 

Zt, 

25 

SENA l'E IIILL 110. 269 

IIIJIIOOUI:I;ll BY CIIHOYER• IICHSNER• TilliE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE NETHODS 

OF PAYMENT IN EMINENT DOMAIN PRDC6EOINGS; PROVIDING FOR 

PAYMENT 'OF CURRENT FUR MARKET VALUE; REQUIRING PRORATION OF 

TAXES AND WEED CONTROL; AND AMENDING SECTIONS 7D-30-301• 

7D-3D-30Zo AND 70-lD-308• MCAo• 

BE lJ ENACTED BY THE LEGISLATURE OF THE STATe DF MONTANA: 

Section 1. Section 70-30-301• MCA• is a.anded to read: 

•70-3G-30l. Hearing 

determina~ions by co .. issioners. 

judge 

(1) 

t:o pre-side 

1-diat-ely upon 

no•inat.ion and appoi·nt-nt of c:o-issioners unde,. lo-3o-·zo7• 

the saae shall proceed to ...-t. at t.ha t.i11e an4 -place stated 

in ttle order appointing t.t.•• ·Nflich ~iJDe shall· ·not be aol"e 

than 10 days after the order of app<>intlnqo and proc ... d 1:o 

exaaine t.he lands ·sought. t.o be appropriated. At. a -t.i-

appointed by t-he judge and within said 1D-day period they 

shall hear the allegations and evl...,rn:e of all persons 

interested in each of the several parcel~ of land. 

(2) Such hearing shaH be auended by and presi""d 

over- by the pres idi ny judge who s.ha·ll aake all necess.ar'y 

rulings upon Pf'OCedure and the adlliss:ibi t i-ty of evidence. 

f3) At the conclusion of the afor-esaid hearin·g, the 
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court or ·judge shall ins-truc-t: the· c.,..issioners as to t.he 

lav appl-icable t.o their de-libera'tions and sh·all ins•.ruct 

the• that their duty is to deter•i.ne. solely upon the basi-s 

of said exa•inat.ion -of lands• the evidence pr·oduced at the 

hearing or hecwings. and the instructions of the c~t. the 

follm.ring: 

(a) the 

sou-ght to be 

s~!!!_-~air__y~ value of the property 

apprq:rriated and all itaprave-.nts. the-reon 

pert·aining to the realty and of eKh .nd every separate 

estate and interest. therein. If it consists of different 

parcels. the current fajr -.r~ value of each parcel and 

each est:ate or i·nterest therein aJst be s•par.ately asse'Ssed. 

(b) if the property sought to be appropriated 

constitutes only a part of a larger parcel• the depreci~ion 

in ~IT!tt!!_~.!.!..__!~ value Nhich will accrue to the 

portion not sought to be condeened by reason of it.s 

se-verance fro• the port:ion sought to be conde•ned and t:he 

construction of the iltprove~ts in the .anner proposed by 

the plaintifft 

(c;) separately• 

condeMned and each 

beoefitied• if at 

how •uch the portion -not sought to be 

estate or interest there in will, be 

all, by the- construction of the 

i~rove ... nts proposed by the plaintiff; and if the benefit 

shall be equal t.o the a~KX~nt assessed under subsec-tion 

(3)(b)o the ONner of the parcel shall be allowed no 
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cooopensatlon except · tile value of the porti<WI taken; but if 

the benefit'S 5ha.ll ·be les-s t,_ the - assessed under 

subsection C3J (bh the for-r shall be deduct<rct froa the 

lattero - the rtt-indltr strall be the only a.ount allowed 

in addit:.ion to the cvrrent; ftJr •ls•!: value; 

( dl if the propert:;y sought to be conde- be for a 

rai"Jr-d• the cost of good and sufficient fences along the 

I tne of such railroad and t.he cost- of ca't'tle guards where 

fenc·es •ay crass the line of such railroad. 

(.ft) Where there are t.wo or t10re estates or divided 

interests in property $OUght to be condeened• tire plaintiff 

is enti tied ta have the a110unt of t.he atN.rd for sa-id 

property fi·rs-t deter•ined. as hereinbefore stated• as 

between pl·aintiff and all defendants c1aiaing anr interests 

the rei n• Therea fbtr t n the sa• proceeding the respect i.,. 

ri'ght.s of each of such def•ndant.s in and' ·to the awa.rd shall 

be deterained by t.he C~issic:wwers• under supervis·ion and 

instruct:iOfl of the cour:t,. and t:he atsrd apportioned 

accordingly.• 

Sect. ion z. Section lD-30-302• MCA, is -nded t:o read: 

•To-l0-302. Assessing ca.pensa~ion date and Mea-sure 

interest::. (lJ For t.he purpose of assessing CCIIIpllftWtioth 

the right th<treto shall be de-d to have accrued at the 

date of the se~vice of the s~. and its ~ SYTfen\ 

~ ·...,w value as of that data shall be the -asure of 
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c...,..,nsation for all property to be actually taken and the 

bash of depraci·ation in tire S\!rt!!l1~-~ value of 

property not: act.u:all 'I taken but injuriCJU'sl.y affected. This 

shall not be construed t.o 1 i·•it. t.he a..unt of co..,ensat.ion 

payable by the depart-nt of highways under the pr-is.lans 

of any legislation enact<rd purs•ant to the federal Highooay 

Bea~ification Act. a# 196S. 

(2) If an order be llllde letting the plalnti ff i'*'> 

po&sesslon• as pr-odltd in 7G-30-3ll• the fvlt aMount 

finaHy a-rded $hall dr<tw interorst at the rata of 10:!> per 

annua fro. the date on wh-ich t-he property owner surf'enders 

possession of the property In .ac:cord...,ce with tire ter•s of 

such order to the earl,i·er. of thtt f'ol·low-ing cs.us: 

(a) tire date on whictr t:he right to appeal ~o the 

"ontana supr._ court expif·•s. or• if appe•l is ·f·iltnt., to t;he 

da~e of final decision by the •upre.., court; or 

Cbl ~he date on which t:he property -r wit:hdr<lwS 

fr- c~t ~Ire full ......mt finally iOWardedo 

(3) If the property -r withdravs froa c:ourt a 

frK'lioft of the a~~DVnt finally awarded, interest. on such 

fractiion •hall cease Oft t:he d<tte It: iS wlthdra,.. but 

inter••t on t.he r ... i ... r of the a.aunt fi-n•l-1y awa,.ded 

•hall continue to the earHer of the aforesaid dates defined 

in fllCaJ and (Z:)(b) of this section until the fvl-t a•ouAt 

is withdrawn- .. , .. _ the court• 
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(41 Hone of the _.. finallJ -arded shall ·dr

intereu after t:he dat:e on which the Ti-ght to appe-al -to the 

Montana supre.a court expires. 

151 No i~~prove•nt:s put upon t!>e property subsequent 

to the date of ·the· service of "SUIIIIOnS shall be included in 

t-he assess8ent of ca.pensat.ion Of' depreciation 'in S!!!.~ 

!afr -rket w·aJue. nor 5tJa·ll the sa•a be used as the basis 

of ca.put:in9 sUch co.pensat:ion or depreciation.• 

Section 3. Section 1o-3o-3oa, MCA• is a.-nded to read: 

•70-3Q-308. 

fo..- nonpayJMtnt • 

How payMent. aade iBXecution or annul-nt. 

11 1 Pay..,n .. •ay be Made to the defendants 

entitled thereto, or the .oney •ay be deposited in court for 

the defendants and be distribUted to those enti·t.Jed 'thereto. 

t!!!_~ver·9 at t.he option of t.he defendant.sr payaents .ay be 

•ad!.l 

l2l IF A FEe SIMPLE INTEREST 'IN THE DEfENDANT'S LANO 

~!!KEN, on an annual_ basisr uti1 izino the insta.lla.ent. 

~trac!_!!l!~.i 

1JU_ IF OTHER lAND IS REASQN_!!!.L_!lli!IIB!.E ANQ~ 

PUilNTIFF CONSENTS, !!L_~s of Ui!Dd estwnae be!;waen the 

~ndants __ !~_plain~iff~ if the land to be provided bx the 

plaintiffs in the eKC.ha!!9!L~ ..... !9!H11 or more_~ than 

the I and be i ng_~ondntne!!; or 

fcJ if an ease~nt over__2r thLgygn-1bg defendan~s· 

prooertt ..1L i nv!!h'!fdr-l!atl!!e!Jts •B--!!! __ !l!.@-2!! - a!!JlUa t 
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basts• SUC.!LHXMJR's IM.I'st be for the· yalve~tJe: US9 of' '.the 

larid in the Satle l'anne:r as a~~ttM payMnt.s 

shall continue for ~he durati22_ of the eas~nt. ~ 

OEFEN!LANT St!Ml_EXERCISE THE OI'TION GRANTED IN_TtiiS Ut!ION 

BY FILING A WRITTEN ELECTlQif-la!!:L_I!fL DJSTI\ICT COURT AT 

!,U,~!_!5 DA!Ll!~L!RULo IF THE OPTION IS EXERCUED~ 

AGRE£11ENTo OR COURT •ORDER _fi!!__!!!...IIWIL PIIYIIENTS~ALL , BE 

~IDER~~- JUS! COMPENSATION !EQUIREO UNGER AR!IC!.~ 

SECTION llL_IION!ANA CONSUTUTIONo IT IIAY NOT ~~~- CHANGEp OR 

ALTERfQ_AS_~~ULT_OF SUBSEQUENT CIRCUMSTANCES. 

121 If the •oney be not so paid or ·deposited, the 

defendants •ay have execution as in civil cases, and if ~he 

tM)fley cannot be aade an execution. t.he court. or judge, upon 

a showing to t:hat effect., •ust set aside and annul t.he 

ent·ire pt'"Oceedings and restore possession of t.he property t.o 

t.he defendant if possession has. been taflen by the 

plai nti ff.• 

NEW SECJI~ Section It• Cwrrent. fair .,rket. value. 

Current. fair •a~ket· value is the price t.ha~ would be agreed 

to by a willing and lnforaed seller and bu,ero taking into 

consideration. but. not. I i'lni ted to. the' folloving factors.: 

Ill the highest and best reasonably avail~Je use of 

the property and its va1·ue fOf" such use; 

(Z) the ·taachinery. equipMent, and f'irtures. for•ing 

part of -the real estate take~; and 
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1 (3) any other relevan't fac:·tors as to which evidence is 

l offered. 

3 NEW SECTIQN. Section 5. Weed control responsibil it)'• 

"t The plainti ff• upon takin·g posse"Ssion of the land• is 

5 re&pon5ible for the control and destruction Gf no.ious weed& 

6 on such 1 and unt. i 1 natur~il gt"asses have taken over t.he 

7 

8 

property and noxious weeds have ceased to exist• 

.!!!!f_}_~~· Section 6. Prora-tion of taxes• The 

9 pfainti.·ff shall be assessed his pro rat.a share of taxes for 

10 the land being c-necl as of the date of posse!lsion l!!! 

11 SUM!IO!!Sr W!UCIIE\IEit OCCUltS ~· The plaintiff shatl be 

12 assessed for a11 talll:es accruing after the date of possession 

13 OR SUMMD!fSt WtiJCKEY~CURS· FIRST • 

14 Section 1. Codification instruction. Section• ~. 5• 

15 and 6 are intended to be codified as an integr•l part of 

16 Title 70, chapter 30, part 3, and the provl.!lions of Title 

17 70, chapter 30t apply to sections ~~ s, and 6, and sections 

18 4• 5. and b applr to Title To. chapter 30. 

-Enct-
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SENATE BILL NO. 269 

INTRODUCED BY CONOVER, OCHSNER• TOWE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE METHODS 

OF PAYMENT IN EMINENT DOMAIN PROCEEDINGS; PROVIDING FOR 

PAYMENT OF CURRENT FAIR MAR~ET VALUE; REQUIRING PRORATION OF 

TAXES AND WEED CONTROL; AND AMENDING SECTIONS 70-30-301• 

70-30-302• AND 70-30-308, HCA.• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 7G-30-301• MCA. is amended to read: 

"70-30-301· Hearing judge to presjde 

detenunations by cot~missioners. (1) I ~nmed i .ate 1 y upon 

nomination and appoint~nt of co.missioners under 70-30-207• 

the same shall proceed to meet at the time and place stated 

in the order appointing them. which time shall not be more 

than 10 days after the order of appointing, and proceed to 

examine the lands sought to be appropriated. At a ti.e 

appointed by the judge and within said 10-day period they 

shall hear the allegations and evidence of all persons 

interestea in ~ach of the several parcels of land. 

(2) Such hearing shall be attended by and presided 

o~er hy the presiding judge who shall make all necessary 

rulings upon procedure and the admi~sibility ot evidence. 

(l) At the conclusion of the dforesaid hearing, the 
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court or judge shall instruct the co••issioners as to the 

law appli.c<tble to their deliberations and shall instruct 

them that their duty is to de~er•ine• solely upon the ba~is 

of said examination of landst the evidence produced at the 

hearing or hear i nqs, and the instruct Ions. of the court.t the 

following: 

(a) the f~~U!_ fair_~rket value of the ~roperty 

sought to be appropriated and all improvements thereon 

per~aining to the realty and of each and every separate 

estate and interest therein. If it consists of different 

parcels, the ~YLL~nt __ f~lr_aarket value of each parcel and 

each estat~ or interest therein .ust be separately assessed. 

(b) i. f th-e property sought to be appr-opriated 

constitutes only a pdr-t of a larger parcel. the depreciation 

in ~~n! __ f~ir __ ~~et value which will accrue to the 

portion not sought to be condemned by r-eason of its 

sPverance from the portion sought to be condemned and the 

construction of the improvements in the manner proposed by 

the plaintiff; 

(c) separ-ately, how much the portion not sought to be 

condemned and each estate or- interest ther-e in w i.11 be 

benefited. if at allt by the construction of the 

i~provements proposed by the plaintiff; and if the benefit 

shall be equal to the amount assessed under subsection 

(3)(b)• the owner of the parcel shall be allowed no 
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compensation except the value of the portion taken; but if 

the benefits shall be less than the amount assessed unde~ 

subsection t3J(b)• the for~r shall be deducted from the 

1atter9 and the remainder shall be the only amount allowed 

in addition to the £Y£L~n!_fair ~et value; 

(d) if the property sought to be condemned be for a 

railroad. the cost of good and sufficient fences along the 

line of such railroad and the cost of cattle guaros ~here 

fences ~ay cross the line of such railroad. 

(~) Where there are two or more estates or divided 

interests in property sought to be condemned. the plaintiff 

is entitled to have the amount of the award for said 

property ftrst determined• as hereinbefore st:atedt c3S 

between plaintiff and all defendants claiming any interests 

therein. Thereafter 1n the sa~ proceeding the respective 

righ~s of each of such defendants in and to the award shall 

be determined by ~he ~ommissioners. under supervision and 

ins~ruction of the court• and the 

accordingly.• 

awdrd apportioned 

Section 2. Section 70-30-302t HCA• is a~nded to read: 

"70-30-302. Assessing compensation date and measure 

interest. (1} For the purpose of assessing compensation. 

the right thereto shall be deemed to have accrued at the 

date of the service of the summons, and its ~~ta~~ ~£~ 

~L~£ket value as of that date shall be the measure of 
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compensation for all property to be actually taken and the 

basis of depreciation in the current fair ·~~~! value of 

property not actually taken but injuriously affected. Thi~ 

shall not be construed to limit the amount of co•pensation 

pa~abl~ by the depart-ent of highways under the provisions 

of any legislation enacted pu~suant to the federal Highway 

Beautification Act of 1965. 

(2) If an order be made letting the plaintiff into 

possession. as provided in 70-30-311• the full amount 

finally awarded shall draw interest at the rate of 10~ per 

annum from the date on which the property owner surrender~ 

possession of the property in accordance wlth the terms of 

such order to the earlier of the following dates: 

(a) the date on which th~ right to appeal to the 

Montana supreme court expires or. if appeal IS filed9 to the 

date of final decision by the supreme court; or 

(bJ the date on which the property owner withdraws 

from court the full aaount finally awarded. 

(3) If the property owner withdraNS from court a 

fraction of the amount finally dwarded. interest on ~uch 

fraction shall cease on the date it is withdrdwn but 

interest on the remainder of the dmount finally dwarded 

shall continue to the earlier of the aforesaid dates defined 

an (l)(a, and (2)Cb) of this section unt1l the full amount 

is withdrawn from the court. 
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(~) None of the a•ount finally awarded shall draw 

interest after the date on which the right to appeal to the 

Montdna supreme court expires. 

(5) No 1mprove.ents put upon the property subsequ~nt 

to the date of the service of su•mons shall be included in 

the assessment of compensation or depreciation in ~L~ 

fai~~!~ value. nor shall the same be used as the basis 

of computing such compensation or depreciation.•• 

Section 3. Section 70-3o-3o8. MCA• is a~nded to read: 

~70-3Q-308. How payment •ade execution or annul•ent 

for nonpay•ent. (1) Pay~nt may be Made to the defendants 

entitled thereto, or the aoney may be deposited in court for 

the defendants and be distributed to those entitled thereto. 

~~X~!..!-~_!lliL2e!i2!L.Qf the de~!l2!!!~L~!!.U....~~-be 

!!22!.:. 

Hl_!L~ _ _f.l;.LS l!lPLE_INTERES!_l!L THL!lff~!!DANT' S_LAND 

!.L!~~EP.I.!. Q!}_an_~nnual __ basll.!.__ ut ll i .zi!!.9.__the _ _i~llil~nt 

£QD![~f!~!hOdi 

1~--!f__Q!~!__h!!!2-_li__EEASQttABLY AVAibABLE AND THE 

PLA!~TIFUQNSEN!h !!.l_!!!~~_Qf_a 1am!_~.!_£hange_be~~-_1he 

1!1~~~~--and_Qlaintiffs if the 1and to be_RLovided by the 

Ql~i~!l!!~-l~~e eM~b~~~i!_Q!~al O!_~ore_ val~ __ than 

!~~!~uQ_~~ill9_S9!!~~~gi-B£ 

l.£l __ i!_~!!-~~~e~nt_Q~-~! thr2!!9!!~~ defend~nt s • 

Q[Qp~r!~-l~_!nv~!~~~~ ~~~~~~-~~=Be==~~=~~==~=!~~~~ 
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Wi!~~2£h=C!U~2=~lt=he-t:or~-·~-+t1e-_!.f--the-u-se-o~~ 

!~~=-+"==~h!==!~~=~n~=es-a-+e~'e-2eY~~.-~he-pey~~ 

'h~+l--eo"t~"~e -~~--~~e--d~re~joft--of--the--ee~~t. ~ 

BH'~IIBAII'I'--ZHfot,~-H~J!§:!~E-fHE-BPH911~11H9-_f!!=~~f.ti!!! 

!!¥-F tHII~ Wfl-f:!!f!l::ttl~ftSII--Wf:!tt:=-fH€--9-!5-ffH€ '1'-- €611ft 'I' --·oH 

t~2!=--t~-~¥~!!EFS!!~=:!I!!"'"=!f::!J::I~-HP:!HIN-H-~!!f.I!€H€Jl-fJ::If 

~~EEMEII:!~JlJ!-E~A!=Jl~BER--FeR--IoiiNtiAt--¥A¥KE~~y--5H~--6E 

E8115+BEA~=~=-d~5!;:tBMPEII~~~~&~tAES-~IIBEA-AA~f&tE-~~ 

~!±BII-~~-~911!~~~911~:!f-f~+B~y-f:!~!=!!Jlf-SE--EHAN6ES--9A 

~t'I'~J!f~=~5-~=J!~~~~:!=~F-~~5~~f-E!~~5fAN€e5~ IN E!!~€R A 

iiNHL-~~_!~€NT _OR_!!LttQL~DRE ~~ F IVLCONSE!;_UT IVE ~~~ 

illl~LL~ENg.._ 

{2) If the ntaney be not so paid or deposited., the 

defendants may have execution as in ctvil cases, and if ~he 

~oney cannot be ~ade on execution, the court or judge., upon 

a showing to that effect. must set aside and annul the 

entire proceedings and restore possession of the property to 

the defendant if possesston has been 

plaintiff." 

taken by th<> 

~_jf~!!Q~~ Section 4. Current fair Market value. 

Current fair market value is the price that would be dgreed 

to by a willin9 and informed seller and buye~, taking into 

consideration. but not limited to. the fo1Jowing factors: 

(l) the highest and best reasonably available use of 

the p~operty and its value for such use; 
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(2) the Machine~y• equipaent, and fixtures forming 

Z part of the real estate taken; and 

3 {3) dny other relevant fdctors as to llfhich evidence is 

It offere-d. 

5 ~~!10~.!. Section 5. Weed control respons.ibi 1 ity. 

6 ThE> plaintiff. upon taking possession of the land, is 

1 responsible for the control and destruction of noxious weeds 

8 on such land until natural 9rasses have taken over the 

9 

10 

property and noxious weeds have ceased to exist. 

NE~_SECTION. Section 6. Proration of taxes. Th<> 

11 plaintiff shall be assessed his pro rata share of toxes for 

12 the land being condemned as of the date of possession QR 

13 2~~0NS,_~~lfHEy~occu~~--EIRS!• The plaintJ ff shall be 

14 assessed for all taxes accruing after the date of possession 

15 Q!_~UHHONS~~HI~HEVS~-QCCUR~~ST. 

16 Section 7• Codific~tion instruction• Sections ~ .. s, 

17 and 6 are intended to be codified as an integral part of 

18 Title 70, chapter 30, part 3, and the provisions of Title 

19 70, chapter 30, apply to sections 4• 5, and 6, and sections 

10 4• s. and 6 apply to Title 70• chapter 30. 

-End-
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HOUSE COMMITTEE ON TAXATION AMENDMENTS TO 
SENATE BILL 269: 

April 11, 1981 

1. Page 5, line 25 through line 10, page 6. 
Following: "involved," on page 5, line 25 
Strike: line 2.5 through line 10 on page 6 in their entirety 
Insert: "in either a single payment or in not more than five consecutive 

annual installments." 


