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~ ,.&, BILL NOo ~E. 
INTRODUCED BY~'419 -----

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND THE MONTANA 

STRIP AND UNDERGROUND MINE RECLAMATION ACT TO COMPLY WITH 

THE FEDE~AL STRIP MINE ACT AND CONDITIONS OF THE SECRETARY 

OF INTERIOR'S APPROVAL OF THE MONTANA PROGRAM; AMENDING 

SECTIONS 82-4-203o 82-4-221 0 82-4-222, 82-4-251, AND 

62-4-25"tt MCA•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-203, MC.o\ 9 is amended to read: 

•&2-~203. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

{1) "Abandoned• means an operation where no mineral is 

being produced and where the department determines that the 

operation will not continue or resume. 

(2) "Alluvial valley floor• means the unconsolidated 

stream-laid deposits holding streams where water 

availability is sufficient for subirrigation or flood 

irrigation aqricultural activities; but the term does not 

include upland areas which are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of debris from 

sheet erosiont deposits by unconcentrated runoff or slope 
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wash, together with talus, other •ass •ovement accumulation, 

and windblown deposits. 

(3) •Aquifer• Reans any geologic formation or natural 

zone beneath the earth's surface that contains or stores 

water and transmits it from one point to another in 

quantities which permit or have the potential to permit 

economic development as a water source. 

(4) •Area of land affected• means the area of land 

fro• which overburden is to be or has been removed and upon 

which the overburden is to be or has been deposited and 

includes all land overlyiny any tunnels, shafts. or other 

excavations used to extract the mineral 9 lands affected by 

the construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral. processing facilities 

at or near the mine site or other •tne associated 

facilities• waste deposition areas, treatment ponds, and any 

other surface or subsurface disturbance associated with 

strip mining or underground mining, and all activities 

necessary and incident to the reclamation of such 

operations. 

(5) •Bench• means the ledge. shelft table, or terrace 

formed in the contour method of strip mining. 

(6) •Board" means the board of land commissioners 

provided for in Article X9 section 49 of the constitution of 
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this state. 

(T) "Coal conservation plan" means the planned course 

of conduct of a strip- or underground-mining operation to 

include plans for the removal and utilization of minable and 

marketable coal located within the area planned to be mined. 

(8) •commissionern means the commissioner of stat~ 

lands provided for in 2-15-3202. 

(9) •contour strip mining• means 

method commonly carried out in areas of 

that strip-mining 

rough and hilly 

topography in which the coal or mineral s~am outcrops along 

the side of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping with the excavated overburden commonly 

being cast down the slope below the mineral seaM and the 

operating bench. 

(10) •Degree" means from the horizontal dnd in each 

case is subject to a tolerance of 5% error. 

(11) •Department• means the department of state lands 

provided for in Title 2, chapter 15, part 32. 

(12) nFailure to conserve coal• means the nonremoval o~ 

nonutilization of s~•+ppeb~e mLDahle and marketable coal by 

an operation, provided that the nonremoval or nonutilization 

of minable and marketable coal in accordance with 

reclamation standards established by the department Shall 

not be considered failure to conserve coal. 
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(13) •Fill bench• means that portion of a bench or 

table which is formed by depositing overburden beyond or 

downslope from ~he cut section as formed in the contour 

method of strip mining. 

(14) •Imminent danger to the health and safety of the 

public" means the existence of any condition or practice or 

any violation o£ a permit or other requirement o£ this part 

in a strip- or 

ope rot i on that 

underground-coal-mining and reclamation 

could reasonably be expected to cause 

substantial physical harm to persons outside the permit area 

before such condition, practice? or violation can be abated. 

A reasonable expectation of death or serious injury before 

abatement exists if a rational person, subjected to the same 

conditions or practices giving rise to tha peril• would not 

expose himself or herself to the danger during the time 

necessary for abatement. 

(15) "Marketable coal" means a 

economically feasible to mine and is fit 

usual course of trade• 

minable coal that is 

for sale in the 

(16) •Method of operation• means the method or manner 

by which the cut, open pitt shaft• or excavation is made, 

the overburden is placed or handled, water is controlled, 

and other acts are perfor11ed by the operator in the process 

of uncovering and re~oving the minerals that affect the 

reclamation of the area of land affected• 
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(17) •Minable coal• •eans that coal which can be 

removed through strip- or underground-mining methods 

adaptable to the location that coal is being mined 

planned to be mined • 

(18) •Mineral• means coal and uranium. 

or is 

(19) •operation" means all of the premises• facilities, 

railroad loopst roads, and equipment used in the process of 

producing and removing mineral from and reclaiming a 

designated strip-mine or underground-mine area and all 

activities, including excavation incident thereto, or 

prospecting for the purpose of determining the location, 

qualitVt or quantity of a natural mineral deposit. 

(20) "Operator• means a person engaged in strip ~ining 

or underground mining who removes or intends to remove more 

than 10,000 cubic yards of •lneral or overburden or a person 

engaged in coal mining who removes or intends to remove more 

than 250 tons of coal from the earth by mining within 12 

consecutive calendar months in any one location. 

(21) •overburden• means all of the earth and other 

materials which lie above a natural mineral deposit and alsc 

means such earth and other material after removal from their 

natural state in the process of ~ining. 

(22) "Person• means a person, partnership~ corporation, 

association, or other legal entity or any political 

subdivision or agency of the state or federal government. 
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(23) •PriO>e f'ar•land• .eans that land previously 

prescribed by the United States secretary of' agriculture on 

the basis of' such factors as .oisture availability. 

temperature regime, chemical balance, perm.eab i1 i ty, 

surface-layer composition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for Intensive agricultural purposes and as defined in the 

Federal Register. 

core 

(24) "Prospecting" Beans 

drilling, construction 

the removal of overburden• 

of roads~ or any other 

disturbance of the surface for the purpose of determining 

the location, quantity, or quality of a natural mineral 

deposit• 

(25) •Reclamation• means backfilling, subsidence 

stabilization, water control, grading, highwall reduction, 

topsoiling, 

restore an 

planting, revegetation, 

area of' land affected 

and other work 

by strip mining 

to 

or 

underground •ining under a plan approved by the depart•ent. 

(26) •strip mining• means any part of the process 

followed in the production of mineral by the opencut methody 

including mining 

which penetrates 

directly through 

by the auger method or any similar method 

a mineral deposit and removes mineral 

a series of openings made by a machine 

which enters the deposit from a surface excavation or any 

other mining method or process in which the strata or 
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overburden is removed or displaced in order to recover the 

mineral. 

(27) •subsidence• means a vertically downward movement 

of overburden materials resulting from the actual aining of 

an underlying mineral deposit or associated underground 

excavations. 

(28) •Surface owner• means a person who holds legal or 

equitable title to the laRd surface and whose principal 

place of residence is on the land or who personally conducts 

farMing or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of his income, if 

any, from such farming or' ranching operations or the state 

of Montana where the state owns the surface. 

(29) •Topsoil• means the unconsolidated mineral matter 

naturally present on the surface of the earth that has been 

subjected to and influenced by genetic and 

factors of parent material, climate, 

env t romnenta 1 

macro-

microorganisms, and topography, all acting over a period 

and 

of 

time, and that Is necessary for the growth and regeneration 

of veqetation on the surface of the earth. 

(30) •underground mining• means any part of the process 

followed in the production of a mineral such that vertical 

or horizontal shafts, slopes, drifts• or incline planes 

connected with excavations penetrating the mineral stratu• 
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or strata are utilized and includes mining by in situ 

methods. 

(31) •UnNarranted failure to comply• means the failure 

of a permittee to prevent the occurrence of any violation of 

his permit or any requirement of this part due to 

indifference, lack of diligence, or lack of reasonable care, 

or the failure to abate any violation of such permi~ or this 

part due to indifference. lack of diligence, or lack of 

reasonable care. 

(32) "Waiver• means any document which demonstrates the 

clear intention to release rights In the surface estate for 

the purpose of permitting the extraction of subsurface 

minerals by strip-mining methods. 

(33) •Written consent• means such written state~ent as 

is executed by the owner of the surface estate, upon a form 

approved by the department, demonstrating that such owner 

consents to entry of an operator for the purpose of 

conducting strip-mining operations and that such consent is 

given only to such strip-•ining and reclamation operations 

which fully co•ply with the terms and requirements Of this 

part.• 

Section 2. Sect I. on 82-4-221., MCA, is a11ended to read: 

•82-4-221• Mining permit required. (1) AO operator may 

not engage In strip or underground •lning without having 

first obtained from the department a permit designating the 

-8-
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area of land affected by the ope~ation, which designation 

shall include all lands reasonably anticipated to be mined 

or otherwise affected during the applicable 5-year period. 

The permit shall authorize the operator to engage in strip 

or underground mining upon the area of land described in his 

application and designated in the permit for a period of 5 

years from the date of its issuance. Such permit shall be 

renewable upon each 5-year anniversary thereafter upon 

application to the department at least ~9 LZU but not more 

than 66 12n days prior to the renewal date so long as the 

operator is in compliance with the requirements of thls 

part, the rules hereunder, and the reclaaation plan provided 

for in 82-4-231 and agrees to comply with all applicable 

laws and rules in effect at the time of renewal. such 

renewal shall further be subject to the denial provisions of 

82-'t-227, 82-'t-23't, and 82-4-251. On application for 

renewa1 1 the burden shall be on the opponents of renewal to 

demonstrate that the permit should not be renewed. A permit 

shall terminate if the permittee has not commenced strip- or 

underground-mining operations pursuant to the permit within 

3 years of the issuance of the permit. However, the 

department may grant reasonable extensions of time upon a 

showing that such extensions are necessary by reason of 

litigation precluding the commencement or threatening 

substantial economic loss to the permittee or by reason of 
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conditions beyond the control and without the fault or 

negligence of the permittee. With respect to coal to be 

mined for use in a synthetic fuel facility or specific •ajor 

electric generating facility• the permittee is considered to 

have commenced strip- or underground-mining operations at 

such time as the construction of the synthetic or generating 

facility is initiated. 

(2) As a condition to the issuance of every per•it 

issued under this part, an authorized representative of the 

depart•ent shall, without advance notice, have the right of 

entry to~ upon, or through a strip- or underground-mining 

operation or any premises in which any records required to 

be maintained under this part are located and may, at 

reasonable times and without delay, have access to copy any 

records and inspect any monitoring equipment or method of 

operation required under this part. When an inspection 

results from information provided to the department by any 

person, the department shall notify that person when the 

inspection is proposed to be made and that person shall be 

allowed to accompany the inspector during the inspection. 

(3J During the term o~ the permit, the permittee may 

submit an application for a revision of the permit, together 

with a rgvised reclamation plan~ to the department. The 

department may not approve the application unless it finds 

that reclamation in accordance with this part would be 

-10- 513 ~"'Y 
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accomplished. Application for Minor revision shall be 

approved or disapproved within a reasonable time, depending 

on the scope and complexity, but in no case longer than 120 

days• Applications for major revisions are subject to all 

the permit application requirements and procedures." 

Section 3. Section 62-~-222• HCA, is amended to read: 

•aZ-+-222. Per•it application~ (1) An operator 

desiring a permit shall file an application Nhich shall 

contain a complete and detailed plan for the mining. 

reclamation. revegetation, and rehabilitation of the land 

and water to be af~ected by the operation. Such plan shall 

reflect thorough advance Investigation and study by the 

operator and shall include all known or readily discove~able 

past and present uses o~ the land and water to be affected 

and the approxf•ate periods of such use and shall state: 

(a) the location and area of land to be affected by 

the operation, with a description of access to the area ~rom 

the nearest public highways; 

(b) the names and addresses of the owners of record of 

the surface of the area of land to be affected by the permit 

and the owners of record of all surface area within one-half 

mile of any part of the affected area; 

{c) the names and addresses of the present owners of 

record of all subsurface 11inerals in the land to be 

affected; 
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(d) the source of the applicant•s legal right to mine 

the mineral on the land affected by the permit; 

(e) the permanent and temporary post-office addresses 

of the applicant; 

(f) whether the applicant or any person associated 

with the applicant holds or has held any other permits under 

this part and an identification of those permits; 

(g) whether the applicant is in compliance with 

82-4-251 and, if known• whether every officer• partner• 

director. or any Individual owning of record or 

beneficially, alone or with associates. 10% or more of any 

class of stock of the applicant is subject to any of the 

provisions of 82-4-251 and he shall so certify and whether 

any of the foregoing parties or persons have ever had a 

strip-mining or underground-mining license or permit issued 

by any other state or federal agency revoked or have ever 

forfeited a strip-mining or underground-mining bond or o 

security deposited in lieu of a bond and• if soy a detailed 

explanation o~ the facts involved in each case must be 

attached; 

(h) the names and addresses of any persons who are 

engaged in stripor underground-mining activities on behalf 

of the applicant; 

(I) the annual rainfall and the direction and average 

velocity of the prevailing winds in the area where the 

-12-
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applicant has requested a permit; 

(j) the resu1ts of any test borings or core samplings 

which the applicant or his agent has conducted on the land 

to be affected, including the nature and the depth of the 

various strata or overburden and topsoil, the quantities and 

location of subsurface water and Its quality• the thickness 

of any mineral seam, an analysis of the chemical properties 

of such minerals, including the acidity, sulphur content, 

and trace mineral elements of any coal seam, as well as the 

British thermal unit (Btu) content of such seam, and an 

analysis of the overburden, including topsoil. If test 

borings or core samplings are submitted, each permit 

application shall contain two copies each of two sets of 

accurately depicting the known 

the surface of the affected land. 

geologic 

qeol ogi c 

Each set 

cross 

makeup 

shall 

sections 

beneath 

depict subsurface conditions at such 

intervals as the department requires across the surface and 

shall run at a 90-degree angle to the other set. The 

department may not require intervals of less than 500 feet. 

Each cross section shall depict the thickness and qeoloqic 

character of all known strata beginning with the topsoil. In 

addition, each application for an underground-mining permit 

shall be acco~panied by cross sections and ~aps shoNing the 

proposed underground locations of all shafts, entriesy and 

haulageways or other excavations to be excavated during the 

-13-

1 

2 

3 

4 

5 

b 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

ll 

23 

Z4 

25 

LC 0427/01 

permit period. These cross sections shall also include all 

existing shafts, entries~ and haulageways. 

(k) the name and date of a daily newspaper of general 

circulation within the county in which the applicant will 

proMinently publish at least once a week for 4 suceessive 

weeks after submission of the application an announcement of 

his application for a strip-mining or underground-mining 

permit and a detailed description of the area of land to be 

affected should a permit be granted; 

(1) a deterRination of the probable hydrologic 

consequenees of coal Mining and reclamation operations, both 

on and off the mine site, with respect to the hydrologic 

regime, quantity and quality of water in surface- and 

ground-water systems, including the dissolved and suspended 

solids unde~ seasonal floN conditions and the collection of 

sufficient data for the mine site and surrounding areas, so 

that cumulative impacts of all anticipated mining in the 

area upon the hydrology of the area and particularly upon 

water availability can be made• However, this determination 

Is not required until such time as hydrologic information on 

the general area prior to mining is made available from an 

appropriate federal or state agency. The permit may not be 

approved until such information is available 

incorporated into the application; 

(m) a coal conservation plan; and 

and 
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(n) such other or f'urther Information as the 

department may require. 

(2) The application for a permit shall be accompanied 

by two copies o'f all maps mee·ti ng the requirements of the 

subsections below. The maps shall: 

(a) identify the area to correspond with the 

application; 

(b) show any adjacent deep mining 'or surface mining 

and the boundaries of surface properties and names of owners 

of record of the affected area and within 1,000 feet of any 

part of the affected area; 

(c) show the names 

creeks, or other bodies 

and 

of 

1 ocati ons of 

water,. roads, 

all streams., 

buildings., 

cemeteries, oil and gas wells, and utility lines on the area 

of land affected and within ltOOO feet of such area; 

tdJ sho~ by appropriate markings the boundaries of the 

area of land affectedt any cropline of the seam or deposit 

of mineral to be mined, and the total number of acres 

involved in the area of land affected; 

(e) show the date on which the map was prepared and 

the north point; 

(f) show the final surface and underground water 

drainage plan on and away from the area of land affected. 

This plan shall indicate the directional and volume flow of 

watert constructed drainwayst natural waterways used for 
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drainage, and the streams or tributaries receiving the 

discharge. 

tgJ show the proposed location of waste or refuse 

area; 

(h) show the proposed location of temporary subsoil 

and topsoil storage area; 

(i) show the proposed location of all facilities; 

(j) show the location of test boring holes; 

(k) show the surface location lines of any geologic 

cross sections which have been submitted; 

(1) show a listing of plant varieties encountered in 

the area to be affected and their relative dominance in the 

area, together with an enumeration of tree varieties and the 

approximate number of each variety occurring per acre on the 

area to be affected, and the locations general'Jy of the 

various kinds and varieties of plants, including but not 

li~ited to grasses, shrubs, legumes, forbs, and trees; 

{m) be certified as follows: "It the undersigned, 

hereby certify that this map is correct and shows to the 

best of my knowledge and belief all the information required 

by the mining laws of this state.• The certification shall 

be signed and notarized. The department may reject a map as 

incomplete If its accuracy is not so attested. 

(n) contain such other or further information as the 

department may require. 
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(3) If the depa•tment finds that the probable total 

clnnual p~oduction at all locations of any strip- or 

underground-coal-mining operation applied for will not 

exceed too.ooo tons, any dete.-mination of probable 

hydrologic consequences that the department requires and the 

statement of result of test borings or core samplings shall• 

upon written request of the operatort be performed by a 

qualified public or private laboratory designated by the 

department. The department shall assu•e the cost of the 

dete.-mination and statement to the extent that it has 

received ~edere+ funds for this purpose. 

(4) In addition to the information and maps required 

above 9 each application for a permit shall be acco•panied by 

detailed plans or proposals showing the method of operation• 

the manner. time or distance, and estimated cost for 

backfilling, 

grading work, 

subsidence 

highwall 

stabilization, water control, 

reduction, topsolling, planting, 

revegetating, and a reclamation plan for the area affected 

by the operation, which proposals shall meet the 

requirements of this part and rules adopted under this part. 

The reclamation plan shall address the life of the operation 

and indicate the size, sequence, and the timing of the 

subareas for which it is anticipated that individual permits 

will be souqht. 

(5) Each applicant for a coal mining per~it shall 
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submit as part of the application a certificate issued by an 

insurance co•pany authorized to do business 1n the state 

certifying that the applicant has in force for the strip- or 

underground-mining and reclamation operations for Nhich the 

permit Is sought a public liability insurance policy. or 

evidence that the applicant has satisfied other state or 

fede•al self-insurance require•ents. This policy shall 

provide for personal injury and property damage protection 

in an amount adequate to compensate any persons damaged as a 

result of strip or underground-coal-mining and recla•ation 

operations• including use of explosives• and entitled to 

compensation under applicable provisions of state law. The 

permittee must maintain the policy in full force and effect 

during the term of the permit and any renewal until all 

recla•ation operations have been completed. 

(6) Each applicant fo• a strip-mining or 

underground-mining reclamation permit shall file a copy of 

his application for public inspection with the clerk and 

recorder at the courthouse of the county where the major 

portion of mining is proposed to occur•• 

Section 4. Section 82-4-251, KCA~ is amended to read: 

"82-4-251. Noncompliance-- suspension of permits. (1] 

The commissioner or an authorized representative of the 

department shall, if he determines on the basis of an 

inspection that any condition or practices exist or that the 
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per•ittee is in violation of any requirement of this part or 

any permit condition required by the part that creates an 

imminent danger to the health or safety of the public or is 

causing or can reasonably be expected to cause significant 

and i~minent environmental harm to land, air, or water 

resources, immediately order cessation of ~~p---c~ 

under~euftd-eoe+~ft+ng--en~--ree+eme~+on---~eretTons :t.tu: 

Q.IUU:a.t.l.o.o or the portion thereof relevant 'to th~ condition 9 

practice, or violation. The cessation order remains in 

effect until the commissioner or his authorized 

representative determines that the condition, practice, or 

violation has been abated or until modified, vacatedt or 

terminated by the coatmissione..- or his authorized 

r-epresentative pul"suant to subsection (5). If the 

co~missioner or his authorized representative finds that the 

or-dered cessation of s~~+p--er--ande~~Pe~ft~~oe+-m+~+ft~--eftd 

Pee+ema~+on---operet+on~ 1~-_g~t.lil.ot or any portion 

thereof, will not completelv abate the imminent danger to 

the health or safe·t.y of the public or- the slgnif"icant ano 

imminent environmental harm to land, air., or water 

resources, he shall in addition to the cessation order 

impose affirmative obligations on-~he-~e~a~~ requiring h+• 

~e-~eke whatever steps the commissioner or his authorized 

representative considers necessar-y to abate the imminent 

danger or the significant environmental harm• 
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(2} When. on the basis of an Inspection, the 

department determines that any permittee is in violation of 

any requirement of this part o~ any permit condition 

required by this part which does not create an imminent 

danger to the health or safety of the public or cannot be 

reasonably expected to cause significant and imminent 

environmental harm to land, air, or water resources, the 

commissioner or authoiized representative snall issue e 

notice to the per-mittee or his agent fixing a reasonable 

time, not exceeding 90 days, for the abatement of the 

violation and providing opportunity for public hearing. If, 

upon expiration of the period of time as originally fixed or 

subsequently extended, for good cause shown and upon the 

written finding of the commissioner or his authorized 

representative, the commissioner or his iJutnurizea 

representative finds that the violation has not been abated, 

he shall immediately or-der a cessation of s~~~~----~r 

u~e~~roand-m+~+ftg--8ftd-rec+eme~oft-opere~+e~~ Lhe opergtLQn 

or the portion thereof relevant to the violation. Such 

cessation order remains in effect until the co~missioner or 

his authorized representative determines that the violation 

has been abated or until modified, vacated, or terminated by 

the commissioner or his authorized representative pursuant 

to subsection (5). In the order of cessation issued under 

this subsection, the commissioner shall determine the steps 
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necessary to abate the violation in the most expeditious 

Ji1al1n.:;r possible and shall include the necessary 11easures in 

the order. 

(3) When• on the basis of an inspection, the 

commissioner or his authorized representative determines 

that a pattern of violations of any requirements of this 

part or any permit conditions required by this part exists 

or has existed and if the commissioner or his authorized 

representative also finds that such violations are caused by 

the unwarranted failure of the permittee to comply with any 

requirements of this part or any permit conditions or that 

such violations are willfully caused by the permittee, the 

commissioner or his authorized representative shall 

forthwith issue an order to the permittee to show cause as 

to why the permit should not be suspended or revoked and 

shall provide opportunity for a public hearing. If a hearing 

is requested, the commissioner shall inform all interested 

parties of the time and place of the hearing. Upon the 

permittee•s failure to show cause as to why the permit 

should not be suspended or revoked, the co~missioner or his 

authorized representative shall forthwith suspend or the 

board shall revoke the permit. When a permit has been 

revoked• the board may order the performance bond forfeited. 

(4) Any additional permits held by an operator whose 

mining permit has been revoked shall be suspended and the 
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operator is not eligible to receive another permit or to 

have the suspended permits reinstated until he has complied 

with all the requirements of this part in respect to for•er 

permits issued him. An operator who has forfeited a bond is 

not eligible to receive another permit unless the land for 

which the bond was forfeited has been reclaimed without cost 

to the state or the operator has paid into the reclamation 

account a sum together Nith the value of the bond the board 

finds adequate to reclaim the lands. The department may not 

has issue any additional permits to an operator who 

repeatedly been in noncompliance or violation of this part. 

(5) Notices and orders issued pursuant to this section 

shall set forth with reasonable specificity the nature of 

the violation and the remedial action required, the period 

of tlone established· for abatement, and a reasonable 

description of the portion of 

Hnde~~etind-m+n+ftg--end--ree~e~~e~ 

the s~r+~-----or 

operation to which the 

notice or order applies. Each notice or order issued under 

this section shall be given promptly to the permittee or his 

agent by the department or the commissioner or his 

authorized representative who issues the notice or order. 

All such notices and orders must be in writing and be signed 

by the authorized representatives. Any notice or order 

issued pursuant to this section may be modified, vacated, or 

terminated by the commissioner or his authorized 
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representative. provided that any notice or order issued 

pursuant to this section that requir2s cessation of mining 

by the operator expires within 30 days of actual noti~e to 

the operator unless a public hearing is held at the site or 

within such reasonable proximity to the site that any 

vie~ings o£ the site can be conducted during the course of 

public hearing. 

(6) An--opera~er A person issued a riotice or an order 

of ebe~eme"~ ~~sg~ign pursuant to this section or any 

person havin9 an interest that is or may be adversely 

affected by an order or by modification, vacation,. or 

termination of an order may 

review of that order within 30 

apply to the department for 

days of its issuance or 

within 30 days of its modification 7 vacation, or 

termination• Upon receipt of the applicationy the department 

shall make an investigation. The investigation shall provide 

an opportunity for public hearing at the request of the 

applicant or the person having an interest who is or may be 

adversely affected to enable the applicant or the person to 

present information relating to the issuance and continuance 

of the notice or order or the modification. vacation, or 

termination of it. The filing of an application for review 

under this subsection may not operate as a stay of any order 

or notice. The department shall make findings of fact and 

issue a written decision incorporating an order vacating, 
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affirming, modifying, or terminating the orde~. 

(7) Whenever an order is issued under this section or 

as the result of any administrative proceeding under this 

part, at the request of any person, a sum equal to the 

aggregate amount of all costs, expenses, and attorney fees 

as determined by the depart•ent to have been reasonably 

incurred by such person for or in connection Nith his 

pdrticipation in such proceedings, including any judicial 

review of agency actions• may be assessed against either 

party as the court 9 resulting Trom judicial review, or the 

department, resulting from administrative proceedings., 

considers proper. 

(8) In order to protect the stability of the land, the 

commissioner or his authorized representative shall order 

cessation of underground coal mining under urbanized dreas, 

cities, towns, and communities and adjacent to industrial or 

commercial buildings, major impoundments, or permanent 

streams if he finds imminent danger to inhabitants of the 

urbanized areas, cities, towns, and communities•" 

Section s. section 82-~-254, MCAt is amended to read: 

"82-4-254. Violation -- penalty. (1) A person or 

operator who violates any of the provisions of this part., 

rules or orders adopted under this part, or perm+~ termy or 

condition of a permjt and any director, ofTicer, or agent of 

a corporation who willfully authorizes, orders, or carries 

-24-



1 

L 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

LC 0427/01 

out a violation shall pay a civil penalty of not less than 

$100 or more than S5t000 for the violation and an additional 

civil penalty of not less than SlOO or more than $5,000 for 

each day during which a violation continues and may be 

enjoined from continuing such violations as hereinafter 

provided in this section. Any person or operator who fails 

to correct a violation within the period permitted by law, 

rule of the board or department, or order of the 

commissioner shall be assessed a penalty of not less than 

$750 for each day during which such failure or violation 

continues. The period permitted for correction of a 

violation shall not, in the case of any review proceeding 

under 82-4-251(6)t end until entry of a final order 

suspending 

order of 

the abatement requirements or until entry of an 

court ordering suspension of the abatement 

requirements. 

(2) The department shall notify the person or operator 

of the violation. The person or operator shall by filing a 

written request within 20 days of receipt of the notice of 

violation be entitled to a hearing on the issues of whether 

the alleged violation has occurred and whether the penalty 

proposed to be assessed is proper. The department shall 

issu~ a statement of proposed penalty no more than 10 days 

after notice of violation. After the hearing or after the 

time for requesting a hearing has expired, the board shall 
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make findings of fact and shall issue a written decision as 

to the occurrence of the violation and the amount of penalty 

warranted and shall order the payment of a penalty In that 

a~ount. The person or operator shall remit the a•ount of the 

penalty within 30 days of the order. If the person or 

operator wishes to obtain judicial review of the assessment, 

he shall submit with the penalty a statement that the 

penalty is being paid under protest and the depart•ent shall 

hold the payment in escrow until judicial review is 

complete. Any person or operator who fails to request and 

submit testimony at the hearing provided for in this 

subsection or who fails to pay the assessed penalty under 

protest within 30 days of the order assessing the penalty 

forfeits his right to seek judicial review of the violation 

or penalty determinations. These penalties are recoverable 

In any action brought in the name of the state of Montana by 

the attorney general In the district court of the first 

judicial district of this state, in and for the county of 

lewis and Clark, or the district having jurisdiction over 

the defendant. 

(3) The attorney general shall, upon request of the 

commissioner, sue for the recovery of the penalties provided 

for in this section and bring an action for a 

order or temporary or permanent injunction 

operator or other person who: 
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threatens to violate, or fails or 

with any order or decision issued under 

(b) interferes with, hinders, or delays the department 

in carrying out the provisions of the part~ 

(c) refuses to admit an authorized representative o~ 

the department to the permit area; 

(d) refuses to permit inspection of the permit area by 

an authorized representative of the department; 

(e) refuses to furnish any information or report 

requested by the department in furtherance of the provisions 

of this part; 

Cf) refuses to permit access to and copying of such 

records as the department determines to be necessary fn 

carrying out the provisions oY this part. 

(4) Any relief granted by a court under subsection 

(3t(a) continues in effect until the completion or final 

termination of all proceedings for review of such under this 

part unless, prior thereto, the district court granting the 

relief sets it aside or modifies it. 

(5) A person who violates any of the provisions of 

this part or any determination or or~er adopted under this 

part, or who willfully violates any permit condition issued 

under this part is guilty of a misdemeanor and shall be 

fined not Jess than $500 and not more than sro,ooo or 
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imprisoned for not more than 1 year, or both. Each day on 

which the violation occurs constitutes a separate offense. 

(6t Any person who knowingly makes any false 

statement, representation. or certification or knowingly 

fails to make any statement, representation, or 

certification in any application, record, report, plan~ or 

other document filed or required to be maintained pursuant 

to this part shall, upon conviction, be punished by a fine 

of not more than $l0tOOO or by imprisonment for not more 

than 1 year, or both. 

(7) Any person who except as permitted hy law 

willfully resists• prevents, impedes, or interferes with the 

department or its agents in the performance of duties 

pursuant to this part shall be punished by a fine of not 

more than $5 9 000 or by imprisonment for not more than 1 

year. or both• 

(8) No e~ployee of the 

function or duty unaer this part 

department 

shall have 

performing any 

.. direct or 

indirect financial interest in any strip- or 

underground-coal-mining operation• Whoever knowingly 

violates the provisions of this subsection shall, upon 

conviction, be punished by a f·ine of not •ore than S2y500 or 

by imprisonment of not more than 1 year, or both.• 

-End-
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~4_ BILL NDo~f 
BY-~ccr:; 

' 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND THE MONTANA 

STRIP AND UNDERGROUND MINE RECLAMATION ACT TO COMPLY WITH 

THE FEDERAL STRIP MINE ACT AND CONDITIONS OF THE SECRETARY 

OF INTERIOR'S APPROVAL OF THE MONTANA PROGRAM; AMENDING 

SECTIONS 82-4-203, 82-4-221, 82-4-222t 62-4-251. AND 

82-4-254,. MCA•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Sec:tion 82-4-203y MC_e.,. is amended to read: 

"82-4-203. Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

(1) •Abandoneu• means an operation where no mineral is 

being produced and where the department determines that the 

operation will not continue or resume. 

(2) "Alluvial valley floor• means the unconsolidated 

stream-laid deposits holding streams where water 

availability is sufficient for subirrlgation or flood 

irriqation agricultural activities; but the term does not 

include upland areas whiCh are generally overlain by a thin 

veneer of colluvial deposits composed chiefly of debris from 

sheet erosion, deposits by unconcentrated runoff or slope 
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wash, together with talus, other •ass movement accumulationy 

and windblown deposits. 

(3) •Aquifer• means any geologic formation or natural 

zone beneath the earth•s surface that contains or stores 

water and transmits it from one point to another in 

quantities which permit or have the potential to permit 

economic development as a water source• 

(4) •Area of land affected• •eans the area of land 

from which overburden is to be or has been removed and upon 

which the overburden is to be or has been deposited and 

includes all land overlying any tunnels• shafts, or other 

excavations used t.o extract the mineral, 1 ands affected by 

the construction of new railr~ad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral• processing facilities 

at or near the mine site or other mine associated 

facilities, waste deposition areas, treat.en~ ponds• and any 

other surface or subsurface disturbance associated w1th 

strip mining or underground mining• and all activities 

necessary and incident to the reclamation of such 

operations. 

(5) RBench" means the ledge, shelf• table, or terrace 

formed in the contour method of strip mining. 

(6} nsoard" means the board of land coF~missioners 

provided for In Article x, section 4, of the constitution of 

-2- SEC 0 N D READ I-N G 
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this state. 

(7) •coal conservation plan• means the planned course 

of conduct of a strip- or underground-mining operation to 

include plans for the removal and util izat·Jon of' minable and 

marketable coal located within the area planned to be mined. 

(8) •Commissioner• means the commissioner of state 

lands provided for In 2-15-3202. 

(9) •Contour strip mining• means that strip-mining 

method commonly carried out in areas of rough and hilly 

topography in which the coal or mineral s~am outcrops along 

the side of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seae outcropping with the excavated overburden com•only 

being cast down the slope below the mineral seam and the 

operating bench. 

(10) •Degree• means from the horizontal and in each 

case is subject to a tolerance of 5% error. 

(11) "Department• means the department of state lands 

provided for in Title 2, chapter 15t part 32. 

- (12) •Failure to conserve coal• means the nonremoval or 

nanutillzatlon of str+ppab~e minable and marketable coal by 

an operat-ion• provided that the nonremoval or nonutll i zat-ion 

of minable and marketable coal in accordance with 

reel a.ati on standards established by the departMent s·hall 

not be considered ~allure to conserve coal. 
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(13) •Fill bench• means that portion of a bench or 

table ~hich is formed by depositing overburden beyond or 

downslope from the cut section as formed in the contour 

•ethod of strip -arlning. 

(1~) •Imminent danger to the health and safety o~ the 

public" means the existence of any condition or practice or 

any violation of a permit or other requirement of this part 

in a s·trip- or underground-coal-mining and reclaltation 

operation that could reasonably be expected to cause 

substantial physical harm to persons outside the permit area 

before such condition, practice, or violation can be abated. 

A reasonable expectation of death or serious injury befc. re 

abatement exists if a rational person, subjected to th~ same 

conditions or practices giving rise to tha peril, would not 

expo5e ~i•self or herself to the danger during the time 

necessary for abatement. 

Cl5) •Marketable coal• means a minable coal that is 

economically feasible to mine and is fit for sale In the 

usual course of trade. 

(16) •Method of operation• means the method or •anner 

by ~hich the cut, open pit, shaft• or excavation is made• 

the overburden is placed or handled• water is controlled• 

and other acts are perforaed by the operator in the process 

of uncovering and removing the minerals that affect the 

ree-l a•ati on of th~ area of 1 and affected. 
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(17) •Minable coal• ~ans that coal which 

removed through strip- or underground-mining 

adaptable to the location that coal Is being •lned 

planned to be •ined. 

(18) •Mineral• •eans coal and uranium. 

can be 

11ethods 

or Is 

(19} •operation• means all of the premises, facilities. 

railroad loops, roads, and equipment used in the process of 

producing and removing •lneral from and reclaiming a 

designated strip-•ine or underground-mine area and all 

activities, including excavation Incident thereto, or 

prospecting for the purpose of determining the location, 

quality, or quantity of a natural mineral deposit. 

(ZO) •operator• means a person engaged in strip mining 

or underground mining who removes or intends to remove aore 

than 10,000 cubic yards of •ineral or overburden or a person 

engaged in coal mining who re•oves or intends to remove more 

than 250 tons of coal from the earth by mining within 12 

consecutive calendar months in any one location. 

(21) •overburden• means all of the earth and other 

materials which 1 le above a natural mineral deposit and also 

means such earth and other material after removal from their 

natural state in the process of mining. 

{22) •Person" means a person, partnership, corporation, 

associationt or other legal entity or any political 

subdivision or agency of the state or federal government. 
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(Z3) "Prime f'ar•land• ~ans that land previously 

prescribed by the United States secretary of' agriculture on 

the basis of such factors as •oisture availability, 

temperature regime, chemical balance, permeability, 

surface-layer composition, susceptibility to flooding, and 

erosion characteristics and which historically has been used 

for Intensive agricultural purposes and as defined in the 

Federal Register. 

(Z4J wprospectin9• aeans the removal of overburden, 

core drilling, construction of roads, or any other 

disturbance of the surface for the purpose of deter•inlng 

the location, quantity, or quality of a natural mineral 

deposit. 

CZ5) •Reclamation• means backfill log. subsidence 

stabilization• water control, grading, 

topsoiling, planting. revegetation, 

restore an area of land affected 

hlghwall 

and other 

by strip 

reduction. 

work to 

•lnlng or 

underground •ining under a plan approved by the depart•ent. 

(26) •strip ainlng• means any part of the process 

followed in the production of mineral by the openCut method, 

including mining 

which penetrates 

by the au9er method or any similar method 

a mineral deposit and reMoves mineral 

directly through a series of openings made by a •achine 

which enters the deposit from a surface axcavation or any 

other mining method or process in which the strata or 
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overburden is removed or displaced in order to recover the 

~ineral. 

(27) •subsidence• means a vertically downward movement 

of overburden materials resulting from the actual mining of 

an underlying mineral deposit or associated underground 

excavations. 

(28) •surface owner• means a person who holds legal or 

equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a significant portion of his incomet if 

anyp from such farming or· ranching operations or the state 

of Montana where the state owns the surface. 

{29) •Topsoil• Means the unconsolidated mineral matter 

naturally present on the surface of the earth that has been 

subjected to and influenced by genetic and environmental 

factors of parent material, cl i matet macro-

microorganisms, and topography, all acting o~er a period 

and 

of 

tt M-t ·.and thatt::-. t•.c necessary for the growth and regeneration 

o'f vegt!tation on the surface of the earth• 

(30) •underground mining• means any part of the process 

followed in the produc~ion of a mineral such that vertical 

or horizontal shafts, slopes, drifts, or Incline planes 

connected with excavations penetrating the mineral stratum 
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or strata are utilized and includes mining by in situ 

methods. 

(31) •unwarranted failure to comply• means the failure 

of a permittee to prevent the occurrence of any violation of 

his permit or any requirement of this part due to 

indifference, lack of diligencet or lack of reasonable caret 

or the failure to abate any violation of such permit or ~his 

part due to indifference, lack o'f diligence, or lack of 

reasonable care. 

(32) nwaiver 0 means any document which demonstrates the 

clear intention to release rights in the surface estate for 

the purpose of permitting the extraction of subsurfdce 

minerals by strip-mining methods. 

(33) •written consent• •eans such written statement as 

is executed by the owner of the surface estate, upon a form 

approved by the department, demonstrating that such owner 

consents to entry of an operator for the purpose of 

conducting strip-mining operations and that such consent is 

given only to such strip-mining and reclamation oper~tions 

which fully comply with the terms and requlre•ents of this 

part.• 

Section z. Secti-on 82-lt-221• MCAw is amended to read: 

"82-4-221• Mining permit required. (1) An operator may 

not engage in strip or underground mining without having 

first obtained from the department a permit designating the 
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area of land affected by the operation9 which designation 

shall include all lands reasonably anticipated to be mined 

or otherwise affected during the applicable 5-year period. 

The permit shall authorize the operator to engage in strip 

or underground mining upon the area of land described in his 

ap~lication and designateo in the permit for a period of 5 

y~ars from the date of its issuance. Such permit shall be 

renewable upon each 5-year anniversary thereafter upon 

application to the department at least 38 ~ZQ but not more 

than 68 ~ days prior to the rene~al date so long as the 

operator is in compliance with the requirements of this 

part, the rules hereunder, and the reclamation plan provided 

for in 82-4-231 and agrees to co~ply with all applicable 

laws and rules in effect at the time of renewal. Such 

rene~al shall further be subject to the denial provisions of 

82-4-227• 82-4-234• and 82-4-251. On application ror 

renewal. the burden shall be on the opponents of renewal to 

demonstrate that the permit should not be renewed. A permit 

shall terminate if the permittee has not commenced strip- or 

underground-mining operations pursuant to the permit within 

3 y~ars of the issuance of the permit. However9 the 

department may grant reasonable extensions of time upon a 

showin3 that such extensions are necessary by r~ason ot 

liti3ation precluding the commencement or threatening 

substantial economic loss to the permittee or by reason of 
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conditions beyond the control and without the fault or 

negligence of the permittee. With respect to coal to be 

mined for use in a synthetic fuel facility or specific major 

electric generating facility, the permittee is considered to 

have commenced strip- or underground-&ining operations at 

such time as the construction of the synthetic or generating 

facility is initiated. 

(Z) As a condition to the issuance of every permit 

issued under this partt an authorized representative of the 

department shall 1 - without advance notice, have the right of 

entry to, upon, or through a strip- or underground-mining 

operation or any premises in which any records required to 

be maintain~d under this part 3re located and may, at 

re3sonable times and without delay, have access to copy any 

records and inspect any monitoring equipment or method of 

op€ration required under this part• When an inspection 

results from information provided to the department by any 

person9 the department shall notify that person when the 

inspection is proposed to be made and that person shall be 

allowed to accompany the inspector during the inspection. 

(3) Ourinq the term of the permit• the permittee may 

submit an application for a revision of the permit, to9ether 

with a r9vised reclamation plan~ to the department. The 

department may not aporove the application unless it finds 

that reclamation in accordance with this part would be 

-10- SBZ'I'{ 
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accomplished. Application for minor revision shall be 

approved or disapproved Mithin a reasonable time, depending 

on the scope and complexity, but in no case longer than 120 

days. Applications for major revisions are subject to all 

the permit application requirements and procedu~es." 

Section 3. Section 82-4-222• MCA, is amended to read: 

•82-4-222. Permit application. (1) An operator 

desiring a per•it shall file an application ~hich shall 

contain a complete and detailed plan for the mining, 

reclamation~ revegetation, and rehabilitation of the land 

and water to be affected by the operation. Such plan shall 

reflect thorough advance Investigation and study by the 

operator and shall include all known or readily discoverable 

past and present uses of the land and Mater to be affected 

and the approxi•ate periods of such use and shall state: 

(a) the location and area of land to be affected by 

the operation,. with a description o-f access to the area f~om 

the nearest public highways; 

(b) the names and addresses of the owners of record of 

the surface of;t-- ~be area M 1 and to be affected by the permit 

and bhe owners of record of all surface area within one-half 

•ile of any part of the affected area; 

(c) the names and addresses of the present owners of 

record of all subsurface minerals in the land to be 

affected; 
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[d) the source of the applicant•s legal right tc min~ 

tha mineral on the land affected by the perGit; 

(e) the permanent and temporary post-office addresses 

of the applicant; 

(f) whether the applicant or any person associat~d 

with the applicant holds or has helG any other permits under 

this part and dO identification of those permits; 

(g) whether the applicant Is in compliance with 

82-~-251 and• if known, whether every officer. partner. 

director• or any individual owning of record or 

beneficially, alone or with associates,. 10% or more of any 

class of stock of the applicant is subject to any of the 

provisions of 82-~251 and he shall so certify and whether 

any of the foregoing parties or persons have ever had ~ 

strip-mining or underground-mining license or permit issued 

by any other state or federal agency revoked or have ever 

forfeited a strip-mining or underground-mining bond or a 

security deposited in lieu of a bond andt if so, a detailed 

explanatio~ of the facts involved in each case must be 

attached; 

(h) the names and addresses of any persons who are 

engaged in strlpor underground-mining activities on behalf 

of the applicant; 

(I) the annual rainfall and the direction and average 

velocity of the prevailing winds in the ~r~d where the 

-12-
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applicant has requested a permit; 

(j) the results of any test borings or core samplings 

which the applicant or his agent has conducted on the land 

to be af¥ected, including the nature and the depth of the 

various strata or overburden and topsoil, the quantities and 

location of subsurface water and its quality. the thickness 

of any mineral seam, an analysis of the chemical properties 

of such minerals~ including the acidity, sulphur content, 

and trace mineral elements of any coal seam, as well as the 

British thermal unit (Btu) content of such seam, and an 

analysis of the overburden, including topsoil. If test 

borings or core samplings are subrnitted, each penn it 

appl icatlon shall contain two copies each of two sets of 

accurately depicting the known 

the surface of the affected land. 

geologic 

geologi<: 

Each set 

cross 

Btakeup 

shall 

sections 

beneath 

depict subsurface conditions at such 

intervals as the department requires across the surface and 

shall run at a 90-degree angle to the other set. The 

department may not require intervals of less than 500 feet. 

Each cross section shall depict the thickness and geoloqic 

charact~r of all known strata beginning with the topsoil. In 

addition, each application for an underground-mining permit 

shall be accompanied by cross sections and maps showing the 

propos~d under~round locations of all shafts, entries• and 

haulageways or other excavations to be excavated during the 
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permit period. These cross sections shall also include all 

existing shafts, entries, and haulageways. 

(k) the name and date of a daily newspaper of general 

circulation within the county in which the applicant will 

prominently publish at least once 3 week ~or 4 successive 

weeks after submission of the application an announcement of 

his application for a strip-mining or underground-•ining 

permit and a detailed descrip~ion of the area of land to be 

affected should a permit be granted; 

(1) a determination of the probable hydrologic 

consequences of coal mining and reclamation operations, both 

on and off the mine site, with respect to the hydrologic 

regimet quantity and quality of water in surface- and 

ground-water systems, including the dissolved and suspended 

solids under seasonal flow conditions and the collection of 

sufficient data for the mine site and surrounding areQS• so 

that cumulative impacts of all anticipated mining in the 

area upon the hydrology of the area and particularly upon 

water availability can be made. Ho~ever. this determination 

is not required until such time as hydrologic information on 

the qeneral arga prior to mining is mad~ available from an 

appropriate federal or state agency. The permit ~ay not be 

approved until such information is available 

incorporated into the application; 

and 

(m) a coal conservation plan; and 
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(n) such other o• further information as the 

department may require. 

(2) The application for a permit shall be accoMpanied 

by two copies of all maps meeting the requirements of the 

subsections below• The maps shall: 

(a) identify the area to correspond with the 

application; 

(b) show any adjacent deep mining or surface mining 

and the boundaries of surface properties and names of owners 

of record of the affected area and within 1?000 feet of any 

part of the affected area; 

(c) show the names and 

creekSt or other bodies of 

locations of 

watert roads,. 

all streams, 

buildings. 

cemeteries, oil and gas wells, and utility lines on the area 

of land affected and within ltOOO feet of such area; 

(d) show by appropriate ~arkings the boundaries of the 

area of land affected, any cropline o~ the seam or deposit 

of mineral to be minedw and the total number of acres 

involved in the area of land affected; 

{~) show 'he date on which the map was prepared and 

the north point; 

(F) show the final surface and underground water 

drainage plan on and away from the area of land affected. 

This plan shall indicate the diractional and volume flow of 

water, constructed dralnways• natural waterways used for 
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drainage, and the streams or tributaries receiving the 

discharge. 

(g) show the proposed location of waste or refuse 

area; 

(h) show the proposed location of temporary subscil 

and topsoil storage area; 

(i) show the proposed location of all facilities; 

(j) show the locatien of test boring holes; 

(k) shaN the surface location lines of any geologic 

cross sections which have been submitted; 

(1) show a listing of plant varieties encountered in 

the area to be affected and their relative dominance in th~ 

area. tGgether with an enumeration of tree varieties and the 

approximate number of each variety occurrln9 per acre on the 

area to be affected, and the locations generally of the 

various kinds and varieties of plants• including but not 

limited to grasses, shrubs, legumes, forbs, and trees; 

(m) be certified as follows: •Iw the undersigned, 

hereby certify that this •ap is correct and shows tc the 

best of my knowledge and belief all the information required 

by the mining laws of this state•" The certification shall 

be signed and notarized. The departMent may reject a map as 

incomplete if its accuracy is not so attested. 

(n) contain such other or further information as the 

jepartment may require. 

-16-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1P 

19 

20 

21 

22 

23 

24 

25 

LC 0427/01 

(3) If the department finds that the probable total 

annual production at all locations of any strip- or 

underground-coal-mining operation applied for will not 

exceed 1009 000 tons, any determination of probacle 

hydrologic consequences that the department requires and the 

statement of result of te~t borings or core samplings shall, 

upon ._,ritten request of the operator, be performed by a 

qualified public or private laboratory designated by the 

department. The department shall assume the cost of the 

determination and statement to the extent that it has 

received ~edere+ funds for this purpose. 

(4) In addition to the information and maps required 

abov~, each application for a permit shall be acco~panied by 

detailed plans or proposals showing the method of operation, 

the manner, ti~e or distance, and estimated cost for 

backfilling, subsidence stabilization, water control, 

~rading work, highwall reduction, topsolllng, planting, 

revegetating, and a reclamation plan for the area affected 

by the operation, which proposals shall meet the 

requirements of this part and rules adopted under this part. 

The reclamation plan shall address the life of the operation 

and indicate the size, sequence, and the timing of the 

subareas for which it is anticip~ted that individual permits 

will be souqh~· 

(5) Each applicant for a coal mining per~it shall 
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submit as part of the application a certificate issued by an 

insurance company authorized ~o do business in the state 

certifying that the applicant has in force for the strip- or 

underground-mining and reclamation operations for which the 

permit is sought a public liability insurance policyy or 

evidence th~t the applicant has satisfied other state or 

federal self-insurance requirements• This policy shall 

provide for personal injury and property damage protection 

in an amount ad~quate to compensate any persons damaged as a 

result of strip or underground-coal-mining and recla•ation 

operations, including use of explosives, and entitled to 

compensation under applicable provisions of state law. The 

permittee must maintain the policy in full force and effect 

during the term of the permit and any renewal until all 

reclamation operations have been completed. 

(6) Each applicant for a strip-mining or 

underground-mining reclamation permit shall file a copy of 

his application for public Inspection with the clerk and 

recorder at the courthouse of the county where the major 

portion of mining is proposed to occur•• 

Section 4. Section 82-4-251 9 MCA~ is amended to rP.ad: 

"82-~-251. Noncompliance-- suspension of permits. (1) 

The commissioner or an authorized representative of the 

department shall, if ~e determines on the basis of an 

inspection that any condition or practices exist or that the 
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permittee is in violation of any requirement of this part or 

any permit condition required by the part that creates an 

imminent danger to the health or safety of the public or is 

causing or can reasonably be expected to cause significant 

and im~inent environmental harm to 1and9 airt or water 

resources, immediately order cessation of ~~p---er 

~nde~oand-eee~--+n+ng--and--ree~eae~ton---ep~e~+eft$ ~ 

gpgratjgp or the portion thereof relevant to the condi~ion, 

practice, or violation. The cessation order remains in 

effect until the commissioner or hfs authorized 

representative determines that the condition, practice, or 

violation has been abated or until .odifiedt vacated, or 

terminated by the commissioner or his authorized 

representative pursuant to subsectlo, (5)• If the 

commissioner or his authorized representative finds that the 

ordered cessation o~ s~P+p--or-~nee~ground-eoa+~~"~--end 

reefe•e~+en---epera~+ons ~ba_ ooecation, or any portion 

thereof, will not completely abate the imminent danger to 

the health or safety of the public or the significant and 

im•inent envirbnwental harm to land, air, or water 

resources" he shall in addition to the cessation order 

impose affir•ative obligations eft-~-ope~or requiring ft+m 

~e~ake whatever steps the co•missioner or his authorized 

representative considers necessary to abate the imminent 

danger or the significant environmental harm. 
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(2) When, on ~he basis or an inspection, the 

department determines that any permittee is in violation of 

any requirement of this part or any perMit conCition 

required by this part which does not create dn i~minent 

dang~r to the health or safety of the public or cannot be 

reasonably expected to cguse significent and imminent 

environmental harm to land, air, or water resources, the 

com•issioner or authorized representative shall issue a 

notice to the permittee or his agent fixing a reasonable 

time, not exceeding 90 days, for the abatement of the 

violation and providing opportunity for public hearing. If, 

upon expiration of the period of time as originally fixed or 

subsequently extended, for ~ood cause shown and upon the 

written finding of the commissioner or his authorized 

representative, the commissioner or his authorized 

representative finds that the violation has not been abatedy 

he shall i•mediately order a cessation of s~r+~----~ 

bftde~~re~ft~mtn+ng--end-ree~eme~+eft-opere~+e"s tb£_g~Lan 

or the portion thereof relevant to the violation. Such 

cessotion order remains in effect until the co•missioner or 

his authorized representative determines that the vlolatio~ 

has been abated or until modified, vacated, or terminated by 

the commissioner or his authorized representative pursuant 

to subsection (5)• In the order of cessation issued under 

this subsection, the commissioner s~all determine the steps 

-20-
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necessary to abate the violation In the most expeditious 

manner possible and shall include the necessary measures in 

the order. 

(3) When, on the basis of an inspection, the 

commissioner or his authorized representative determines 

that a pat·tern of violations of any requirements of this 

~art or any permit conditions required by this part exists 

or has existed and if the commissioner or his aut~orized 

repr~sentative also finds that such violations are caused by 

the unwarranted failure of the permittee to comply with any 

requirements of this part or any permit conditions or that 

such violations are willfully caused by the permittee, the 

commissioner or his authorized representative shall 

forthwith issue an order to the permitte~ to show cause as 

to why the permit should not be suspended or revoked and 

shall provide opportunity for a public hearing. If a hearing 

is requested• the commissioner shall inform all interested 

~arties of the time and place of the hearing. Upon the 

permittee•s failure to show cause as to why the permit 

shoulj not b~ suspended or revoked, the commissioner or his 

authorized representative shall forthwith suspend or the 

board shall revoke the permit. When a permit has b€en 

revoked, th~ board ffiay order the performance bond forfeit€d. 

14) Any odditional permits held by an operator whose 

mining permit has been revoked shall be suspended and the 
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operator is not eligible to receive another permit or to 

have the suspended permits reinstated until he has complied 

with all the requirements of this part in respect to former 

permits issued him. An oper3tor who has forfeited a bond is 

not eligible to receive another permit unless the land for 

which the bond was forfeited has been reclaimed without cost 

to the state or the operator has paid into the recla•atlon 

account a sum together with the value of the bond the board 

finds adequate to reclaim the lands. The department may not 

issue any additional permits to an operator who has 

repeatedly been in noncompliance or violation of this part. 

(5) Notices and orders issued pursuant to this section 

shall set forth with reasonable specificity the n~ture of 

the violation and the remedial action required, the period 

of time established for abatement, and a reasonable 

descriptivn of the portion of the ~~~+~----o~ 

Mn~er~re~-mTft+ng--end--ree~eme~~a" oper3tion to which the 

notice or order applies. Each notice or order issued under 

this section shall be given promptly to the permittee or his 

agent by the department or the commissioner or his 

authorized representative who issues the notice or order. 

All such notices and orders must be in writing and be signed 

by the authorized representatives. Any notice or order 

issued pursuant to this section may be modified, vacctedt or 

terminated by the commissioner or his authorized 
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repras9ntative 9 provided that any notice or crder issued 

pursuant to this section that requir~s cessation of mining 

by the operator expires within 30 days of actual not_ice to 

the operator unless a public h~aring is held at th€ site or 

within such reasonable proximity to the site that any 

viewings of the site can be conducted during the course of 

public hearing. 

(6) An--opere~ A person Issued a notice or an order 

of 8~A~e~~ ~~Loo pursuant to this section or any 

person haviny an interest that is or may be adversely 

affected by an order or by modification, vacation, or 

termination of an order may apply to the department for 

review of that order within 30 days of its Issuance or 

within 30 days of its modification• vacation, or 

termination. Upon receipt of the application. the department 

shall make an investigation. The investigation shall provide 

an opportunity for public hearing at the request of the 

applicant or the person having an interest who is or may be 

adversely affected to enable the applicant or the person to 

preaent information relating to the issuance and continuance 

of th~ notice or order or the modification., vacation. or 

termination of it. The filing of an application for review 

under this subsection may not operate as a stay of any order 

or notice. The department shall make findings of fact and 

issue a written decision incorporating an order vacating, 
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affirming, •odifying 7 or terminating the order. 

(7) ~hen~ver an order is issued under this section or 

as the result of any administrative procePding under this 

~drt, at the request of any person• a sum equal to the 

aggregate amount of all costs, expenses, and attorney fees 

as determined by the department to have b~en reasonanly 

incurred by such person for or in connection with his 

participation in such proceedings, including any judicial 

review of agency actions. may be assessed against either 

party as the court• resulting from judicial review, or the 

department, resulting from administrative proceedings, 

considers proper. 

(8) In order to protect the stability of the land, the 

commissioner or his authorized repres~ntative shall order 

cessation of underground coal mining under urbanized are~s, 

cities, towns, and communities and adjacent to industrial or 

commercial buildings• major impoundments, or persanent 

streams if he finds imminent danger to inhabitants of the 

urbanized areas, cities• towns, and communities.• 

Section s. Section 82-4-254, ~CA, is amended to read: 

"82-4-254. ~iolation -- penalty. (1) A person or 

operator who violates any of the provisions of this part, 

rules or orders adopted under this part, or pe~ termy or 

condition gf a pgrmjt and any director, officer, or agent of 

a corporation who willfully authorizes, orderst or carries 
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out a violation shall pay a civil penalty of not less than 

SlOO or more than S5,000 for the violation and an additional 

civil penalty of not less than ilOO or more than S5 7 000 for 

each day durin·;:} which a violation continues and may be 

enjoined from continuing such violations as hereinafter 

provided in this section. Any person or operator who fails 

to correct a violation within the period permitted by law, 

rule of the board or dep.3rtmentt or order of the 

commissioner shall be assessed a penalty of not less than 

$750 for each day during which such failure or violation 

continues. The period permitted for correction of a 

violation shall not, 

under 8Z-4-251(6)t end 

in the case of any review proceeding 

until entry of a ~lnal order 

suspending 

"Jrder of 

the abatement requirements or until entry of ar. 

court ordering suspension of the abatement 

requirements. 

(2) The department shall notify the person or operator 

of the violation. The person or operator shall by filing a 

written request within 20 days of receipt of the notice of 

violation be entitled to a hearing on the issues of whether 

the alleged violation has occurred and ~hether the penalty 

proposed to be assessed is proper. The department shell 

issu~ a statement of proposed penalty no more than 10 days 

after notice of violation. Af-ter the hearing or after the 

time for requesting a hearing has expired, the board shall 
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make findings of fact and shall issue a written decision as 

to the occurrence of the violation and the amount of penalty 

warranted and shall order the payment of a penalty in that 

amount. The person or operator shall remit the a•ount of the 

penalty within 30 days of the order. If the person or 

operator wishes to obtain judicial review of the assessment9 

he shall submit with the penalty a statement that the 

penalty is being paid under protest and the department shall 

hold the payment in escrow until judicial review is 

complete. Any person or operator who fails to 

submit testimony at the hearing provided 

request 

for in 

and 

this 

subsection or who falls to pay the assessed penalty under 

protest within 30 days of the order assessing the penalty 

forfeits his right to seek judicial review of the violation 

or penalty determinations. These penalties are recoverable 

in any action brou9ht in the nawe of th~ state of Montana by 

the attorney general in the district court of the first 

judicial district of this state. in and for the county of 

lewis and Clark, or the district having jurisdiction over 

the defendant. 

(3) The attorney general shall9 upon request of the 

com~issioner9 sue for the recovery of the penalties provided 

for In this section and bring an action for a restrainino 

order or temporary or permanent injunction against an 

operator or other person who: 
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refuses to comply 

this part; 

LC 0427/01 

threatens to violate, or fails or 

with any order or decision issued under 

(b) interferes with• hinders, or delays the department 

in carrying out the provisions of the part; 

(C) refuses to admit an authorized representative of 

the d~partment to the per•it area; 

(d) refuses to permit inspection of the permit area by 

an authorized representative of the department; 

(e) refuses to furnish any information or report 

requested by the departMent in ~urtherance of the provisions 

of this part; 

(f) refuses to permit access to and copying of such 

records as the department determines to be necessary In 

carrying out the provisions of this part. 

(4) Any relief granted by a court under subsection 

(3)(a) continues in effect until the completion or final 

termination of all proceedings for review of such under this 

part unless, prior thereto, the district court granting the 

relief sets ltr~side or ~~les it. 

(5) A person who violates any o~ the provisions of 

this part or any deter•ination or order adopted under this 

part, or who willfully violates any permit condition issued 

under this part is guilty of a misdemeanor and shall be 

fined not less than S500 and not more than Sl0y000 or 
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imprisoned for not more than 1 year, or both. Each day on 

which the violation occurs constitutes a separate offense. 

(6) Any person who knowingly makes any false 

statement, representation, or certification or knowingly 

f'all s to ~take any state~~~entt representation, or 

certification in any application, recora, report. plan, or 

other document filed or required to be maintained pursuant 

to this part shallt upon conviction, be punished by a fine 

of not more than SlOtOOO or by imprisonment ~or not more 

than 1 year, or both. 

(71 Any person who except as permitted by law 

willfully resists, prevents, impedes, or interferes with the 

depart~nt or its agents in the perforeance of duties 

pursuant to this part shall be punished by a fine of not 

more than $5y000 or by imprisonment for not more than 1 

year, or both. 

(8) No e~nployee of' the 

function or duty under this part 

department 

shall have 

performing 

a direct 

any 

or 

indirect financial interest in any strip- or 

underground-coal-•ining operation• Whoever knowingly 

violates the provisions of this subsection shall• upon 

conviction, be punished by a f'-ine of not more than .S2,SOO or 

by imprison .. nt of not •ore than 1 year, or both.• 

-End-
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~"' INTRODUCED BY -~BILL NO. ~1/! 
~"*"' 

BY REQUEST OF THE DEPARTMENT OF STATE LANOS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND THE MONTANA 

STRIP AND UNDERGROUND MINE RECLAMATION ACT TO COMPLY WITH 

THE FEDERAL STRIP MINE ACT AND CONDITIONS OF THE SECRETARY 

OF INTERIOR•S APPROVAL OF THE MONTANA PROGRAM; AMENDING 

SECTIUNS 62-4-203, 82-4-ZZ1, 82-4-222, 82-+-251, AND 

82-4-254• MCA•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l• Section 82-4-203, MCA• is amended to read: 

11 82-4-203· Definitions. Unless the context requires 

otherwise, in this part the following definitions apply: 

(1) 11 Abandoneu• •eans an operation where no mineral is 

being produced and where the department determines that the 

operation will not continue or resume. 

(2) "Alluvial valley floor• means the unconsolidated 

stream-laid deposits holding streams where water 

availability is sufficient for subirrigation or flood 

irrigation aqricultural activities; but the terw does not 

include upland areas which are qenerally overlain by a thin 

vtne~r of colluvial deposits composed chiefly of debris from 

sheet ~rosiont deposits by unconcentrated runoff or slop~ 
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wash, together with talus, other mass movement accumulation, 

and windblown deposits. 

(3) •Aquifer• means any geologic formation or natural 

zone ben~ath the earth• s surface that contaIns or s·tores 

water and transmits it from one point to another in 

quantities which permit or have the potential to permit 

economic development as a water source. 

(4) •Area of land affected• means the area of lan~ 

from which overburden is to be or has been removed and upon 

which the overburden is to be or has been deposited and 

includes all land overlying any tunnels, shafts, or other 

excavations used to extract the mineral, lands affected by 

the construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral, processing facilities 

at or near the mine site or other mine associated 

facilities, waste deposition areas, treatment ponds, and any 

other surface or subsurface disturbance associated with 

strip 11ining or underground Dliningt and all activities 

necessary and incident to the reclamation of such 

OJ:erations. 

(5) •eench" means the ledge, shelf, tablet or terrace 

formed in the contour method of strip mining. 

(6) •soardn means the board of land commissioners 

provided for in Article x, section 4, of the constitution of 
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this state. 

(7) •coal conservation plan• means the planned course 

of conduct of a strip- or underground-mining operation to 

include plans fGr the removal and utilization of •inable and 

~arketable coal located within the area planned to be mined. 

(8) •Commissioner• means the commissioner of state 

lands provided for in 2-15-3202. 

{9) •contour strip mining• means that strip-mining 

method commonly carried out in areas of rouqh and hilly 

topography in which the coal or •lneral s~am outcrops along 

the side of the slope and entrance is W!ade to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping with the excavated overburden commonly 

being cast down the slope beJow the mineral seam and the 

operating bench. 

(10) •Degree" means from the horizontal and in each 

case is subject to a tolerance of 5% error. 

(11) "Department• •eans the department of state lands 

19 provided for in Title z, chapter 15• part 32. 

r20, ~(12-J "Fail use to consente coal• me-ans the nonremoval or 

~. i21 nonu:wf,l)~ation· -~f ""S1:1"-i"ffl!l~le minable and marketable coal by 

22: an operat-ion, provided that the nonre11oval or nonutilization 

23 of m1nable and marketable coal in accordance with 

24 recla•ation standards established by the departaent shall 

25 not be considered failure to conserve coal. 
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(13) •Fill bench" meons that portion of a bench or 

table which is formed by depositing overburden beyond or 

downslope from the cut section as formed in the contour 

method of strip mining. 

(14) "Imminent danger to the health and safety of the 

public" means the existence of any condition or practice or 

any violation of a permit or other requirement of this part 

in a strip- or underground-coal-mining and reclamation 

operation that could reasonably be expected to cause 

substantial physical harm to persons outside th~ permit area 

before such condition, practice, or violation can be abated. 

A reasonable expectation of death or serious injury before 

abatement exists if a rational person, subjected tc the same 

conditions or practices giving rise to th~ perilw would not 

expose himself or herself to the danger during the time 

necessary for abatement. 

(15) "Marketable coal• means a minable coal that is 

economically feasible to •ine and is fit for sale in the 

usual course of trade. 

(16) •Method of operation• means the method or manner 

by which the cut, open pit• shaft, or excavation is made, 

the o.verburden is placed or handled, water is contrcll ed, 

and other acts are perforaed by the operator In the process 

of uncovering and re•oving the minerals that affect the 

reclamation of the area of land affected. 
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(17) "Minable coal" means that coal which can be 

removed through strip- or undergrQund-mining methods 

adaptable to the location that coal is being mined or is 

planned to be mined. 

(18) "Mineral• means coal and uranium. 

(19) •Operation" means all of the premisest facilities., 

railroad loops, roadst and equip-ent used in the process of 

producing and removing mineral from and reclaiming a 

designated strip-mine or underground-mine area and all 

excavation incident thereto, or activities., 

prospecting 

including 

for the purpose of det_ennlning the location, 

qualityt or quantity of a natural mineral deposit. 

(20) •operator• means a person engaged in strip minin9 

or underground mining who removes or intends to remove more 

than 10~000 cubic yards of mineral or overburden or a person 

enga~ed in coal mining who removes or intends to remove more 

than 250 tons of coal from the earth by mining Hithin 12 

consecutive calendar months in any one location. 

(21) •overburden• means all of the earth and other 

materials which lie above a natural mineral deposit and alsc 

D1eans such earth and other material .:;fter removal from their 

natural state in the process of mining. 

(22) "Person" means a person, p-3rtnership 9 corpora-tion 9 

association, or other legal entity or any political 

sulldivision or agency of the st3te or federal gove.rnmf'nt. 
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(23) "Prime farmland• means that land previously 

prescribed by the United States secretary of agriculture on 

the basis of such factors as moisture availability, 

temperature regime, chemical balance. permeability, 

surface-layer composition, susceptibility to flooding• and 

erosion characteristics and which historically has been used 

for intensive agricultural purposes and as defined in the 

Federal Register. 

(24) "Prospecting• means the removal of overburden, 

core drilling, construction of roads, or any other 

dis~urbance of the surface for the purpose of determining 

the location, quantity, or quality of a natural mineral 

deposit• 

(25) •Reclamation• means backfilling, subsidence 

stabilization, water control, grading, hiqhwall reductiont 

topsoiling. planting, revegetation, and other work to 

restore an area of land affected by str1p mining or 

underground mining under a plan approved by the depart•ent. 

(26) •strip mining• means any part of the process 

followed in the production of mineral by the opencut method, 

including mining by the auger method or any similar method 

which penetrates a mineral deposit and removes mineral 

directly through a series of openings made by a machine 

which enters the deposit from a surface excavation or any 

other mining method or process in which the strata or 

-b-
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overburden is removed or displaced in order to recover the 

minera1. 

(27) •Subsidence• means a vertically downward movement 

of overburden materials resultinq from the actual Mining of 

an underlying mineral deposit or associated underground 

excavations. 

(28) •surface owner• Means a person who holds legal or 

equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be directly affected by strip-mining operations or who 

receives directly a signiTicant portion of his income, if 

any, from such farming or ranching operations or the state 

of Montana where the state owns the surfac~. 

(29) •Topsoil" means the unconsolidated mineral ~atter 

naturQlly present on the surface of the ~arth that has been 

subjected to and influenced by genetic and envir~nmental 

factors of parent material, climate, macro- and 

microorganisms, and topography, all acting over a period of 

tiMet and tha~ Ls ·necessary for the growth and regeneration 

of· vegetation Dfi.~"UNI surface of the earth. 

(30] •underground mining• means any part of the process 

folloNed in the production of a mineral such that vertical 

or horizontal shafts, slopes, drifts, or incline planes 

connected with excavations penetrating the mineral stratum 
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or strata are utilized and includes ~ining by in situ 

methods. 

(31) •unwarranted failure to comply• means the failure 

of a permittee to prevent the occurrence of any violation of 

his permit or any requirement of this part due to 

indifference. lack of diligence, or lack of reasonable carey 

or the failure to abate any violation of such permit or this 

part due to indffferencet lack of diligence• or lack of 

reasonable care. 

(32) "Waiver• means any document which demonstrates the 

clear intention to release rights In the surface estate for 

the purpose of permitting the extraction of subsurface 

minerals by strip-mining methods. 

(33) "Written consent• means such written statement as 

is executed by the owner of the surface estate• upon a form 

approved by the department, demonstrating that such owner 

consents to entry of an operator for the purpose of 

conducting strip-mining operations and that such consent is 

given only to such strip-aining and reclamation operations 

which fully comply with the terms and requirements of this 

part.• 

Section 2. Section 82-4-221, MCA, is amended to read: 

•az-~-221. Mining permit required. (1) An operator may 

not engage in strip or underground •ining without having 

first obtained from the departaent a permit designating the 
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area of land affected by the operation, which designation 

shall include all lands reasonably anticipated to be mined 

or otherwise affected durinq the applicable 5-year period. 

The permit shall authorize the operator to en9age in strip 

or underground mining upon the area of land described in his 

application and designated in the per•it for a period of 5 

years from the date of its issuance. Such permit shall be 

renewable upon each 5-year anniversary thereafter upon 

application to the department at least 38 LZO but not more 

than 68 12Q days prior to the rene~al date so long as the 

operator Is in compliance with the requirements of this 

part, the rules hereunder, and the reclamation plan provided 

for in 8Z-4-231 and agrees to comply with all applicable 

laws and rules in effect at the time of renewal. Such 

rene~al shall further be subject to the denial provisions of 

82-4-Z27t BZ-4-234• and 82-4-251. On application for 

renewal, the burden shall be on the opponents of renewal to 

demonstrate that the permit should not be renewed. A permit 

shall terminate if the permittee has not comMenced strip- or 

underground-mining operations pursuant to the permit within 

3 years of the issuance of the p9rmit. However, the 

department may grant reasonable extensions of time upon a 

showin·;~ that sucn extensions are necessary by reason of 

liti•Jation precluding the commencement or threatening 

substantial economic loss to the permittee or by r~ason of 
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conditions beyond the control and without the fault or 

negligence of the permittee. With respect to coal to be 

mined ror use in a synthetic fuel ~acility or specific •aJor 

electric generating facility, the permittee Is considered to 

have commenced strip- or underground-mining operations at 

such time as the construction of the synthetic or generating 

facility is initiated. 

(2) As a condition to the issuance of every permit 

issued under this partt an authorized representative of the 

department shall, without advance notice, have the right of 

entry to. upon, or through a strip- or underground-mining 

operation or any premises in which any records required to 

be maintained under this part are located and may, at 

reasonable times and without delayt have access to copy any 

~ecords and Inspect any monito~ing equipment or method of 

operation required under this part. When an inspection 

results from info~matlon provided to the department by any 

person, the department shall notify that person when the 

inspection is proposed to be made and that person shall be 

allowed to accompany the inspector during the inspection. 

(3) Durinq the term of the permitt the permittee may 

submit an application for a revision of the permit, together 

with a revised reclamation plant to the department. The 

department may not approve the application unless it finds 

that reclamation in accorddnce with this part would be 
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accomplI shed. Application for IIi nor revision shall be 

approved or disapproved within a reasonable timet depending 

on the scope and complexity, but in no case longer than 120 

days. Applications for majOr revisions are subject to all 

the ~ermit application requirements and procedures.• 

Section 3. Section 82-4-222• MCAt is amended to read: 

•aZ-4-222. Permit application. (1} An operator 

desiring a permit shall file an application which shall 

contain a complete and detailed plan for the mining, 

recl~mation, revegetation, and rehabilitation of the land 

and water to be affected by the operation. such plan shall 

reflect thorough advance Investigation and study by the 

operator and shall include all known or readily discoverable 

past and present uses o~ the land and water to be affected 

and the approximate periods of such usa and shall state: 

(a) the location and area of land to be affected by 

the operation9 with a description of access to the area from 

the nearest public highways; 

(b) the names and addresses of the owners of record of 

the surface o'f·: the area of' 1 and to be affected by the permit 

and the :-o.wners "ofi -·f:'et:ord of all surface area within one-half 

mile of any part of the affected area; 

(c) the names and addresses of the present owners of 

record of all subsurface minerals in the land to be 

affected; 
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td) the source of the ap~licant•s legal right tc mine 

the rn i nera 1 on the 1 and -affected by the permit i 

(e) the permanent and temporary post-office addresses 

of the applicanti 

Cf) whether the applicant or any person associated 

with the applicant holds or has held any other permits under 

this part and dO identification of those permits; 

(g) whether the applicant is in compliance with 

~2-4-251 and9 if known, whether every officer, partner• 

director, or any Individual owning of record or 

beneficially, alone or with associates9 10% or more of any 

class of stock of the applicant is subject to any of the 

provisions of 82-4-251 and he shall so certify and whether 

any of the foregoing parties or persons have ever had a 

strip-mining or underground-mining lic~nse or permit issued 

by any other state or federal agency revoked or have ever 

forfeited a strip-mining or underground-mining bond or a 

security deposited in lieu of a bond and, if S09 a detailed 

explanation of the facts Involved in each case must be 

attached; 

(h) the names and addresses of any persons who are 

engaged in stripor underground-mining activities on behalf 

of the applicant; 

(I) the annual rainfall and the direction and average 

velocity of the prevailing winds in the area where the 

-12-
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applicant has requested a permit; 

(j) the results of any test borings or core samplings 

which the applicant or his agent has conducted on the land 

to be affected, including the natur~ and the depth of the 

various strata or overburden and topsoil, the quantities and 

location of subsurface water and its qual ity 9 the thickness 

of any mineral seam, an analysis of the chemical properties 

of such minerals, including the acidity, sulphur content, 

and trace mineral elements of any coal sea~, as well as the 

British thermal unit (Btu) content of such seam, and an 

analysis of the overburden, Including topsoil. If t9st 

borIngs or core samplings are submitted, each permit 

application shall contain two copies each of two sets of 

geologic cross sections accurately depicting the known 

geolo~ic makeup 

Each set shall 

beneath 

depict 

the surface of the affected land. 

subsurface conditions at such 

intervals as the department requires across the surface and 

shall run at a 90-degree angle to the other set. The 

department may not require intervals of less than 500 feet. 

Each cross section shall depict the thickness and qeoloqic 

charact9r of all known strata beginning with the topsoil. In 

addition• each application for an underground-mining pernlit 

shall be accompanied by cross sections and maps showinq the 

proposed underground locations of aJl shafts, entries, and 

haulageways or other excavations to be excavated during the 
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permit period. These cross sections shall also Include all 

existing shafts, entries, and haulageways. 

(k) the name and date of a daily newspaper of general 

circulation Nithin the county in which the applicant will 

prominently publish at least once a week for 4 successive 

weeks after submission of the application an announce~ent of 

his application for a strip-mining or underground-mining 

permit and a detailed descript:ion of the area of land to be 

affected should a permit be granted; 

(1) a determination of the probable hydrologic 

consequences of coal mining and reclamation operationsy both 

on and off the ;uine site, with respect to the hydrol.ogic 

regime, quantity and quality of water in surface- and 

ground-Mater systems, including the dissolved and suspended 

solids under seasonal flow conditions and the collection of 

sufficient data ~or the mine site and surrounding areas, so 

that cumulative impacts of all anticipated mining in the 

area upon the hydrology of the area and particularly upon 

water availability can be made. However, this determination 

is not required until such time ;,s hydrologic information on 

the ')eneral area prior to mining is mad.:? available from an 

appro?riate federal or state agency. The permit may not be 

approved until such ·infor~ation is available 

inccrpor~ted into the application; 

(m) a coal conservation plan; and 

an-::1 
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{n) such other or further Information as the 

department may require. 

(2) The applIcation for a permit shall be accompanied 

by two copies of all maps meeting the requirements of the 

subsections below. The maps shall: 

(a) identify the area to correspond with the 

ap~lication; 

(b) show any adjacent deep mining or surface mining 

and the boundaries of surface properties and names of owners 

of record of the affected area and within lsOOO feet of any 

part of the affected area; 

(c) show the names and locations of all streams. 

creeks, or other bodies of water, roads., buildings, 

cemeteries, oil and gas wells, and utility lines on the area 

of land affected and within lsOOO feet of such area; 

(d) show by appropriate markings the boundaries of the 

area of land affected• any cropline of the seam or deposit 

of mineral to be mined, and the total number of acres 

involved in the area of land affected; 

4eJ show the date on which the map was prepared and 

the north point; 

(f) show the 

drainage plan on 

final surface and unde~ground water 

and away from the area of land affected. 

This plan shall indicate the directional and volume flow of 

water• constructed drainways, natural wate~ways used for 
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dr~inage, and the streams or tribut~ries receiving the 

discharge. 

(g) show the proposed location of waste or refuse 

area; 

(h) show the proposed location of temporary subsoil 

and topsoil storage area; 

(i) show the proposed location of all facilities; 

(j) show the locattcn of test boring holes; 

(k) show the surface location lines of any geologic 

cross sections which have been submitted; 

(1) show a listing of plant varieties encountered in 

the area to be affected and their relative dominance in the 

area, together with an enumeration of tree varieties and the 

approximate number of each variety occurring per acre on the 

area to be affected, and the locations generally of the 

various kinds and varieties of plants, including but not 

limited to grasses, shrubs, legumes, forbst and trees; 

(m) be certified as follows: •1, the undersigned, 

hereby certify that this map is correct and shows to the 

best of my knowledge and belief all the information required 

by the mining laws of this state•" The certification shall 

be signed and notarized. The department may reject a map as 

incomplete if its accuracy is not so attested. 

(n] contain such other or further information as the 

department •ay require. 
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(31 If the department finds that th~ probable total 

annual production at all locations of any st~ip- or 

underground-coal-mining operation applied for will not 

exceed 100y000 tons, any determination of probable 

hydroloqic consequences that the department requires and the 

statement of result of test bor1ngs or core samplings shall• 

upon written request of the operator, be performed by a 

qualified public or private 

3epartment. The department 

laboratory designated by the 

shall assume the cost of the 

determination and statement to the extent thdt it has 

received federe+ funds for this purpose. 

(4) In addition to the information and maps requir~d 

above, each application for a permit shall be accompanied by 

detailed plans or proposals showing the method of operation, 

the manner, time or distance, and estimated cost for 

backfilling, subsidence stabilization, water control~ 

grading work~ highwall reduction• topsoiling, planting, 

revegetating, and a reclamation plan for the area affected 

by the operation, which proposals shall meet the 

requirements of this part and rules adopted under this part. 

The r~cla~ation plan shall address the life of the cper~tion 

and indicate the size, sequence, and the timinq of the 

subore~s for whic~ it Is anticip~ted t~at individual permits 

will be souqht. 

(S) Each applicant for a coal mining permit shall 
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submit as part of the application a certificate issued by an 

insurance company authorized to do business in the state 

certifying that the applicant has In force for the strip- or 

underground-mining and reclamation operations for which the 

permit is sought a public liabilit~ insurance policy, or 

evidence that the applicant has satisfied other state or 

federal self-insurance requirements. This pol icy shall 

provide for personal injury and property damage protection 

in an amount adequate to compensate any persons damaged as a 

result of strip or underground-coal-mining and reclamation 

operations~ including use of explosives, and entitled to 

compensation under applicable provisions of st~t~ law. The 

permittee must maintain the policy in full force and effect 

during the term of the permit and any renewal until all 

reclamation operations have been completed. 

(6) Each applicant for a strip-mining or 

underground-mining reclamation permit shall file a copy of 

his application for public inspection with the clerk and 

recorder at the courthouse of the county where the major 

portion of mining is proposed +..c- oCC'Jr•• 

Section 4• Section 82-4-251, MCA, is amended to read: 

"8Z-4-2:H. Noncompliance- suspensi"n of permits. (1) 

The commissioner or an authorized representative of the 

department shall ~ if he determines on the bas Is of an 

inspection that any condition or practices exist or that the 
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permittee is in violation of any requirement of this part or 

any permit condition required by the part that creates an 

imminent danger to the health or safety of the public or is 

causing or can reasonably be expected to cause significant 

and imminent environmental harm to land, air• or water 

resources. immediately order cessation of ~~p---er 

~nfter~ean~-eee~-MTn+n~--end--ree~&me~Ton---~eretTons the 

~~ or the portion thereof relevant to th~ condition, 

practice, or violation. The cessation order remains in 

effect until the commissioner or his authorized 

representative determines that the condition, practice, or 

violation has been abated or until modified, vacated, or 

terminated by the commissioner or his autho~ized 

representative pursuant to subsection (5)• If the 

commissioner or his authorized representative finds that the 

ordered cessation of s~r+p--or--~nde~9~o~"~-eeft~-e+n+n~--~nd 

ree~sma~fen---ftpere~+en~ ~bc-~tlgn, or any portion 

thereof, will not co~pletely abate the i~inent danger to 

the health or safety of the public or the significant and 

imminent environmental harm to land• air, or water 

retiOU.f'Cfts• he stu~Jl in addition to the cessation order 

i•pose affirmative obligations en-~h~-e~e~e~~ requiring h+• 

~e-~e*e whatever steps the commissioner or his authQrized 

representative considers nec~ssary to abate the immin~nt 

danger or the significant environmental harm. 
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(2) When, on the basis of an inspection, the 

department determines that any permittee is in violation of 

any requirement of this part or any permit condition 

required by this part which does not create an ir.minent 

dang~r to the health or safety of the public or cannot be 

reasonably expected to cause si~nificant and imminent 

environmental harm to landt air, or water resources, the 

commissioner or authorized representative shall issue a 

notice to the permittee or his agent fixing a reasonable 

time, not exceeding 90 days, for the abatement of the 

violation and providing opportunity for public hearing. Ift 

upon expiration of the period of time as originally fixed or 

subsequently extended, for ~ood cause shown and upon the 

written finding of the commissioner or his authorized 

representative, the commissioner or his authorized 

representative finds that the violation has not been abated, 

he shall immediately order a cessation of s~~+p----e~ 

ande~raund-m+n+n9--eftd-~eeie.a~oft-epe~e~+e~~ x~~tiQQ 

or the portion thereof relevant to the violation. Such 

cessation order remains in effect until the commissioner or 

his authorized representative determines that the violation 

has been abated or until modified, vacated, or terminated by 

the commissioner or his authorized representative pursuant 

to subsection (5)• In the order of cessation issued under 

this subsection, the commissioner shall determine the steps 
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necessary to abate the violati-on in the most expedi-tious 

manner possible and shall include the necessary measures in 

the order. 

{3) When, on the basis of an tnspection, the 

commissioner or his authorized repr~sentative determines 

that a pattern of violations of any requireMents of this 

part or any permit conditions required by this part exists 

or has existed and if the commissioner or his authorized 

representative also finds ~hat such violations are caused by 

the unwarranted fatlure of the permittee to comply ~ith Qny 

requirements of this part or any permit conditions or that 

such violations are willfully caused by the permittee, the 

commissioner or his authorized representative shall 

forthwith issue an order tc the permittee to show cause as 

to why the permit should not be suspended or revoked and 

shall provide opportunity for a public hearinq. If a hearing 

is requested, the commissioner shall inform all interested 

parties of the time and place 

permlttee•s failure to show 

of the hearing. ~pon the 

cause as to wny the permit 

shoulj not be suspended or revoked, the commissioner or his 

authorized representative shall forthwith suspend or the 

board shall revoke the permit. When a permit has beBn 

revoked, the board u.ay crder the performance bond forfeited. 

(~) Any additional permits held by an operator whose 

mining permit has been revoked shall be suspendeo and the 
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operator is not ellglble to receive another permit or to 

have the suspended permits reinstated until he has complied 

with all the requ~rements of this part in respect to focmer 

per~its issued hlma An operator who has forfeited a bond is 

not eligible to receive another permit unless the land for 

which the bond was forfeited has been reclaimed without cost 

to the state or the operator has paid into the reclamation 

account a sum together with the value of the bond the board 

finds adequate to reclaim the lands. The department may not 

issue any additional permits to an operator who has 

repeatedly been in noncompliance or violation of this part. 

C5J Notices and orders issued pu~suant to this section 

shall set forth with reasonable specificity the nature of 

the violation and the remedial action requiredT the period 

of time establIshed for abatement, ·':!nd a reasonable 

descripti~n of the portion of the str+p-----cr 

ander~roaftd-m+n+n9--end--ree+er.e~+en operation to ~hich the 

notice or orde~ applies. Each no~ice or order issued under 

this section shall bs given promptly to the permittee or his 

aqent b_y the departme:nt or the cormni ss i oner or his 

authorized representative who issues the notice or order. 

All such notices and orders must be in writing and be signed 

by the authorized representatives. Any notice or order 

issued pursuant to this section may be modified, vacated, or 

terminated by the commisslon~r or his authorized 
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representative. provided that any notice or order issued 

pursuant to this section that requir~s cessation of mining 

by the operator expires within 30 days of actual notice to 

the operator unless a j)Ub·l i c h11ar in-g is held at the :ii te or 

within such reasonable proximity to the site that any 

viewings of the site can be conducted during the course of 

public hearing. 

(6) Aft--apere~e~ A person issued a notice or an order 

of e~e~e.~~ ~~Len pursuant to this section or any 

person having an interest that is or may be adversely 

affected by an order or by modification, vacation, or 

termination of an order may 

review of that order within 30 

within 30 days of' its 

apply to the department for 

days of its issuance or 

.nodification, vacation, or 

termination. Upon receipt of the application. the department 

shall make an investigation. The investigation shall vrovide 

an opportunity for public hearing at the request of the 

applicant or the person having an Interest who is or may be 

adversely affected to enable the applicant or the person to 

preaent information relating to the issuance and continuance 

of ,the notice ·or order or the modification, vacation, or 

termination of it. The filing of an ~pplication for review 

under this subsection may not operate as a stay of any order 

or notice. The department shall make findings of fact and 

issue a written decision Incorporating an order vacating, 
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affirming, modifying, or terminating the ord~r. 

(7) Whenever an order is issued under this section or 

as the result of any administrative proceeding under this 

part, at the request of any j.>er son, a suftl equ-:~1 to the 

aggregate amount of 311 costs, expenses, and attorney f@es 

as determined by the department to have been reasonably 

incurred by such person for or in connection with his 

participation in such proceedings, Including any judicial 

review of aqency actions. may be assessed against either 

party as the court. resulting from judicial review, or the 

department, resulting from administrative proceedings,. 

considers proper• 

(8) In order to protect the stability of the land,. the 

commissioner or his authorized repres9ntative shall order 

cessation of underground coal mining under urbanized areas, 

cities. to~ns, and communities and adjacent to industrial or 

commercial' buildings, major impoundments, or permanent 

st~eaws if he finds imminent danger to inhdbitants of the 

urbanized areas, cities,. towns, and communitias.• 

Section 5. Section 82-4-254t ~CAt is amended to read: 

•az-4-254. Violation -- penalty. (1) A person or 

operator who violates any of the provisions of this part• 

rules or orders adopted under this part. or pe~m+~ termy or 

condition of a permjt and any director, offic@r• or agent of 

a corporation who willfully authorizes, orders. or carries 
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out a violation shall pay a civil penalty of not l~ss than 

SlOO or more than ss,ooo for the violation and an additional 

civil penalty of not less than SlOO or more than $5 9 000 for 

each day durin~ which a violation continues and may be 

enjoined from continuing such violations as hereinafter 

provided in this section. Any person or operator who fails 

to correct a violation within the period permitted by 1aw 9 

rule of the board or department, or order of the 

commissioner shall be assessed a penalty of not less than 

$150 for each day during which such failure or violatio~ 

continues. The period permitted for correction of a 

violation shall nott in the case of any review proc~edinq 

under 82-4-251(6)• end until entry of a final order 

suspending the 

order of court 

requirements. 

abatement requirements or un·til entry of an 

ordering suspension of the abatemen~ 

(2) The department shall notify the person or operator 

of the violation. The person or operator shall by filing a 

written request within 20 days ef receipt of the notice of 

violation be entitled to a hearing on the issues of whether 

the alleged violation has occurred and whether the p~nalty 

proposed to be assessed is proper. The department shall 

issuP. a statement of proposed penalty no more than 10 days 

after notice of violation. After the hearing or after the 

time for requesting a hearing has expired9 the board shall 
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make findings of fact and shall issue a written decision as 

to the occurrence of the violation and the amount of penalty 

warranted and shall order the payment of a penalty in that 

amount. The person or operator shall remit the amount of the 

penalty within 30 days of the order. If the person or 

operator wishes to obtain judicial review of the assessment, 

he shall submit with the penalty a statement that the 

penalty is being paid under protest and the department shall 

hold the payment in escrow until judicial review is 

complete. Any person or operator who fails to request and 

submit testimony at the hearing provided for In this 

subsection or who fails to pay the assessed penalty under 

protest within 30 Gays of the order assessing the penalty 

forfeits his right to seek judicial review of the violation 

or penalty determinations. These penalties are recoverable 

in any action brought In the name of the state of Montana by 

the attorney general In the district court of the first 

judicia~ district of this state9 in and for the county of 

Lewis and Clark• or the di·strict having- jurisdiction over 

the defendant. 

(3) The attorney general shally upon request of the 

commissioner, sue for the recovery of the penalties provided 

for i-n this section and bring an action for a restrain1nq 

order or temporary or permanent injunction against an 

operator or other person who: 
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threatens to violate 9 or fails or 

with any Order or decision issued under 

Cb) interfere·s with, hinders' or delays the department 

in carrying out the provisions of the parti 

(c) refuses to admit an authorized representative o£ 

the departMent to the permit area; 

(d) refuses to permit inspection of the permit area by 

an authorized representative of the ~e~artment; 

(e) refuses to furnish dny information or report 

requested by the department in furth~rance of the provisions 

of" this part; 

(f) refuses to permit access to and copying of such 

records as the department determines to be necessary in 

carrying out the provisions of this part. 

(4) Any relief granted by a court under subsection 

(3)(a) continues in effect until the completion or final 

termination of all proceedings for review of such under this 

part unless, prior thereto, the district court granting the 

relief sets it aside or eodifies it. 

!.C S:) A per;s:on who viol at:es any of the provisions of 

~his part or any determination or order adopted under this 

part, or who willfully violates any permit condition issued 

under this part is guilty of a misdemeanor and shall be 

fined not less than ssoo and not more than sto,ooo or 
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imprisoned for not more than 1 year 9 or botn. Each day on 

whic~ the violation occurs constitutes a separate offense. 

(6) Any person who knowingly 111akes any false 

statement, representation, or certification or knowingly 

fails to r.ake any statement, representation• or 

certification in any application, recordy report• plan, or 

other document filed or required to be maintained pursuant 

to this part shall, upon conviction, be punished by a ~lne 

of not illore than sto,ooo or by i ~r.pr i son ~~tent for not more 

than 1 year, or both. 

(7) Any person who except as permitted by law 

willfully resists. prevents, impedes. or interferes with the 

department or its agents in the performance of duties 

pursuant to this part shall be punished by a fine of not 

more than $5,000 or by imprisonment for no~ more than 1 

year., or both. 

CBJ No employee of the 

function or duty under this part 

department performing 

shall have a direct 

any 

or 

indirect financial interest In any strip- or 

underground-coal-mining operation• Whoever knowingly 

violates the provisions of this subsection shall, upon 

conviction• be punished by a f·ine of not Rlore than $2,500 or 

by imprisonment of not •ore than 1 year, or both.• 

-End-
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SE"ATE BILL NO. 244 

INTRODUCED BY GRAHAM 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND THE MONTANA 

STRIP AND UNDERGROUND MINE RECLAMATION ACT TO COMPLY WITH 

THE FEDERAL STRIP NINE ACT AND CONDITIONS OF THE SECRETARY 

OF INTERIOR'S APPROVAL OF 

SECTIONS 82-'t-203. 82-'t-ZZlo 

82-lt-l54t MCA.• 

THE MONTANA PROGRAM; AMENDING 

62-'t-222, 62-~t-251• AND 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Sec~ion BZ-~-203. HCAt is a~nded to read: 

•82-4-203. Definitions. Unless the context requi~es 

othe~wise~ in this part the following definitions apply: 

(1) •Abandoned• Means an operation where no •ineral Is 

being produced and where the department deter•Jnes that the 

operation will not continue or resume. 

(ZJ "Alluvial valley floor• ~ans the unconsolidated 

strea~n-laid deposit~ holding streams where 

availability i~ sufficient for subirrigation or 

watet" 

flood 

irrigation agricultural activities; bu~ the ~er• does not 

include upland areas which a~e generally over1ain by a thin 

veneer of cotluvial deposits co~posed chiefly of debris from 

sheet erosion, deposi~s by unconcentrated runoff or stope 
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wash, together with talus. other Mass .avenent accumulation, 

and windblown deposits. 

(3) •Aquifer• Means any geologic for.ation or natural 

zone beneath the earth's surface that contains or stores 

water and tran~•its it from one point to another in 

quantities which per•it or have the potential to permit 

economic developDent as a wa~er source. 

(4) •Area of land affected• aeans the area of land 

from which overburden is to be or has been reMoved and upon 

which the overburden is to be or has been deposited and 

includes all land overlying any tunnels. shafts• or other 

excavations used to e~tract the •ineral• lands affec~ed by 

the construction of new railroad loops and roads or the 

improvement or use of existing railroad loops and roads to 

gain access and to haul the mineral. pt"ocessing facilities 

at or near the m1ne site or other ••ne associated 

facilJtles, waste deposition areas. treatMent ponds, and any 

other surface or subsurface disturbance associated with 

strip mining or underground mining, and a11 activities 

necessary and incident to the reclamation of such 

operations. 

(5) •Bench• .eans the ledge• shelf• table• or terrace 

formed in the contour method of strip mining. 

(6) •Board" means the board of land coMmissioners 

p~ovided for in Article x. section ~. of the constitution of 
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this state. 

fl) •coal conservation plan• means the planned course 

of conduct of a strip- or underground-mininq operation to 

include plans for the removal and u~i1ization of •inable and 

~arketable coal located within the area planned to be Mined. 

(8) "Co-.issioner• oeans the co•misstoner of state 

lands provided for in 2-15-3202. 

(9) •Contour strip •ining• means that strip-Mininq 

method commonly carried out in areas of rough and hilly 

topography in which the coal or •ineral sea• outcrops ~long 

the side of the slope and entrance is made to the seam by 

excavating a bench or table cut at and along the site of the 

seam outcropping with the excavated overburden co.-only 

being cast down the ~lope below ~he Mineral sea• and ~he 

operatinq bench. 

(10) "Degree" ~eans fro• ~he horizontal and in each 

case is subject to a tolerance of S~ error. 

fll) "0@parteent• means the depart•ent of s~a~e lands 

provided for in Title 2• chapter 15t part 32. 

(lZ) "Failure to conse-rve coal" means the nonremoval or 

noputd,i i zati ~ olj .~'t'r1-pp:11tl....,. mi !!!!21~ and ~narketab le coal by 

an gpet'.ation.,'· prov.oi<fed t•hat -'the nonremoval or nonutil jzation 

of minable and marketable coal in accordance ~o~~ith 

recla~tation standards established by the department shall 

not be considered failure to conserve coal. 
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(13) •Fill benchn Means that portion of a bench or 

table which is for~d by depositi"9 overburden beyond or 

downslope from the cut section as forMed in the contour 

me~hod of strip •ining • 

(1~) "Im•inent danger to the health and safety of the 

public• m~ans the axis~ence of any condition o~ practice or 

any viola~ion of a perait or other requirenent of this part 

in a strip- or underground-coaJ-•ining and reclamation 

operation that could reasonably be e~e;pect:·ed to cause 

substanti~l physical harM to persons outside the perait area 

befoTe such condition., practice, or violation can be abated. 

A reasonable expectation of death or serious inJury before 

abatement exists if a rational person• Subjected t~ the same 

conditions or practices givin9 rise to the periJ., would not 

expose himself or herself to the danger during the ti~ 

necessary for abategent• 

(15» •"arketable coat• .aans a ainable coal that is 

economically feasible to •jne and is fit for sale in the 

usual course of trade. 

(16) •Method of operation• aeans the method or Rk1nner 

by which the cut, open pit• shaft., or excavation is made, 

the overburden is placed or handled• water is con~rolled. 

and othe~ acts are performed by the operator in the process 

of uncovering and reaowanq the minerals that affect ~he 

reclaaation af the area of land affected. 
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(17) •Hinable cod1• •eans ~hat coal which can be 

removed through st.-ip- or underground-•ining methods 

adaptable to the location that coal is being mined or is 

planned to be •ined. 

(18) •Mineral" •eans coal and uraniu•• 

(19) "Operation• aeans all of the pre•&ses,. facilities. 

rai 1 road 1 oops. roads• and equi p~tent used in the proceS!t of 

producing and removing •ineral from and reclai•ing a 

designated strip-Mine or underqround-•ine area and all 

eKcavacion incident theret.oy or activities,. 

prospecting 

including 

for the purpose of determining the location,. 

quality. or quantity of a natural mineral deposit.. 

(20) "Operator" aeans a person engaged in strip •ining 

or underground •ining who removes o~ intends to ~emove more 

than 10.000 cubic yards of min~~al or ove~burden or a person 

engaged in coal ~ining who ~eaoves or intends to remove more 

than 250 tons of coal from the earth by •ining within 12 

consecutive calendar .anths in any one location. 

(ll) "Overburden" ~ans all of the earth and other 

mat~rials which lie above a natural mineral deposit and also 

means such earth and other Material after removal from their 

natural state in the process of mining. 

(22t "Person• means a person. partnershiP• corporation, 

as soc iation• or other legal entity or any political 

~ubdivision or agency of the state or federal government. 
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(23t •Prime farmland" Means that land previously 

prescribed by the United States secretary of agriculture on 

the basis of such factors as moisture availdbility. 

temperature regi•e• chemical balance. per~abiJity• 

surface-laye~ conposition. susceptibility to flooding• and 

erosion characte~i$tics and which his~orically has been used 

for intensive agricultural purposes and as defined in the 

Federal Register. 

'l4) •Prospectinq• means the removal of overburden. 

core drilling. construction of roads. or any other 

disturbance of the surface for the purpose of determining 

the location• quantity. or quality of a natural •lneral 

deposit. 

(Z~) •Recla~ation" means backf i1 t ing. sub-sidence 

stabilization• water control. grading. highwall reduction 9 

topsoiling. planting, revegetation. and other work to 

restore an area of ldnd affected by strip •ining or 

underground mining under a plan approved by the department. 

(26) "Strip •ioing• means any part of the process 

followed in the production of mineral by the opencut ~thod, 

including mining by the auger ~thod or any similar method 

which penet~ates a mine~al deposit and re.oves mineral 

directly through a series of open1ngs ~ade by a machine 

which enters the deposit from a surface excavation or any 

other mining method or process in which the strata or 
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overburden is re.aved or displaced in ~der to recover the 

111ineral. 

(27) •Subsidence• ~ans a vertically do.nward sovemeot 

of overburden materials resulting fro• the actual mining uf 

an underlying •ineral deposi~ or associated underground 

excavations. 

(l8) •surface owner• Means a person who holds legal or 

equitable title to the land surface and whose principal 

place of residence is on the land or who personally conducts 

farming or ranching operations upon a farm or ranch unit to 

be dir-ectly affected by strip-Mini-ng operations or who 

receives directly a significant portion of his income .. if 

any• from such farming or ranching operations or the state 

of Montana where the st~te owns the surface. 

(29) •Topsoil• Means the unconsofidated Mineral •atter 

naturally present on ~he su~face of the earth that has been 

subjected to and influenced by genetic and environ.ental 

factors of parent Material, clillat.e, Macro- and 

microorganis•s• and topography• all acting over a period of 

~ime, and that is necessary for the growth and regeneration 

of v,Etigetat.iOAJilNlloE-t.he surf:Ke of the eart.h. 

(~OJ •underground •ining" means any pdrt of the process 

followed in the production of a Mineral such that vertical 

or horizontal shafts., slopes, drifts,. or incline planes 

connected with excavations penetrating the •ineral stratum 
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or strata are utilized and includes mining by in situ 

methods .. 

(31) •unwarranted failuf'e to ct*ply• .eans the failure 

of a permittee to prevent the occurrence of any violation of 

his permi~ or any require~ent of this part due to 

indifference• lack of diliqence. or tack of reasonable Cdre. 

or the failure ~o abate any violation of such permit or this 

part due to indifference., l.ack of diligence. or lack of 

rea-sonable care. 

(32) •waiver" means any docuaent which Oeaonstrates the 

clear intention to release rights in the surface estate for 

the purpose of permitting the e~traction of subsurface 

minerals by strip-~ining methods. 

(33) "Written consent• means such ~ritten statement as 

is executed by the owner of the surface estate. upon a form 

approved by the departMent .. de~nstrating that such owner 

consents to entry of an operatof' for the puq>Ose of 

conducting strip-mining operations and that such consent 1S 

given only ~o such strip-•ining and reclaaation operations 

which fully comply with the ter•s and requirements of this 

part ... 

Section 2. Section 82-4-221• MCA• is amended to read: 

"82-4-221. Mining per-mit required. (lJ An operator lhdY 

not engage in str-ip or underground mining •ithout having 

first obtained from the depart.ent a perMit designating the 
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area of land affected by the operation. which designation 

shall include all lands reasonably anticipated to be mined 

or otherwise affected during the applicable 5-year period. 

The permit shall authorize the operator to engdge in strip 

or underground mining upon the area of land described in his 

application and designated in the perllit. for a period of 'i 

years from the date of its issuance. Such per•it shall be 

renev~able upon each 5-year anni yersary thEreafter upon 

application to the department at least 36 !lQ but not more 

thdn ea !~Q days prior to the renewal ddte so long dS the 

operator is in compliance Nith the requirements of thi"s 

part. the rules hereunder. and the recla~ation plan provided 

for in 82-4-231 and agrees to co111pJy with all applicable 

Jaws. and ruSes in effect at the time of renewal. Such 

renewal shall fur~her be subJeCt to the denial pro~isions of 

81-4-227. 62-4-234, ana 62-~-151· On application for 

renewal. the burden shall be on the opponents of rene~al to 

demonstrate that the permit should not be renewed. A permit 

shall terMinate if the per~ittee has not commenced strip- or 

underground-mining operations pursuant to the permit within 

3 years of the issuance of the permit. HoweV"er,. the 

depart.ent may grant reasonable extensions of time upon a 

sho~ing that such extension5 are necessary by reason of 

litigation precluding the co•~ncement or threatening 

substantial economic loss to the per•ittee or by reason of 

-9- S.B 21t1 

1 

z 

3 

.. 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

zz 
23 

24 

25 

SB 0244/0Z 

conditions beyond the control and Nithout the fault or 

negligence of the perMittee. With respect to coal to be 

min@d for use in a synthetic fuel facility or specific aajor 

elec~ric generating facilitr• the per•ittee is considered to 

have co•saenced strip- or underground-•ini-ng operations at 

such ti~e as the ~onstruction of the synthetic or generating 

facility is ini-tiated. 

(2) As a condition to the issuance of every per•it 

issued under this part• an authorized representative of the 

department shall. without advance notice, have the right of 

entry tow upon, or through d s~rip- or underground-Mining 

operation or any preaises in which any records required to 

be •aintained under this part are loc~ted and aay. at 

reasonable times and without delay. have access to copy any 

~ecords and inspect any moni~oring equipaent or ~thod of 

operation required under this part. When an inspection 

results f~om information provided to the department by any 

person, the department shall notify that person when the 

inspection is proposed to be made and that person shall be 

allowed to accompany the inspector during the in~pection. 

(3) During the term of the per•itw the perMittee aay 

suo~it an application for a revision of the permit• together 

with a revised reclamation planw to the department. The 

department •ay. not approve the application unles$ it finds 

that reclamation in accordance with this part would oe 
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acc~lis_hed. -"pplication for •inor revision shall be 

app~oved or disapproved within a reasonable ti.ew depending 

on the scope and complexity. but in no case longer than lZO 

days. Applications for major revisions are subject to all 

the permit application require.ents and procedures.• 

Section 3. Section 82-4-222• MCAw is a~nded to read: 

"82-4-llZ. Permit application. ( 1) An operator 

desiring a permit shall file an application which shalt 

contain a complete and detailed plan for the •tning. 

reclamation, revegetation• and rehabilitation of the land 

and water to be affected by the operation. Such plan shall 

reflect thorough advance investigation and ~tudy oy the 

operator and shall include all known or readily dis,coverable 

past and present uses of the land and water to De dffected 

and the approxiMate periods of such use and s,halt state: 

Ca) the location and area of land to be affected by 

th~ operation. with a description of access to the ared froM 

the nearest public highways; 

(b) the names and addresses of the o~nets of record of 

th~ surface of the area of land to be affected by the per~it 

artd}'l!f!le owner:'!i Ci'f"'record"·of ·-fatl surface area within one-half 

mile of any part of the affected area; 

(C) the names and addresses of the present owners of 

record of all subsurface tllineral s. in the 1 and to be 

affected; 
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(d) t.he source of the appl i·cant•s legal right to 11ine 

t~ mineral on the land affected by the per•it; 

(e) the permanent and temporary post-office addresses 

of t:h~ applicant; 

(f) Whether the applicant or any person associated 

with the applicant holds or has held any othe~ pe~eits under 

this part and an identification of those per11its; 

(g) whether the applicant. is in c0111pl iance wit.h 

Sl-4-251 and. if known. whether e"e.-y officer., partner. 

director • or any individual owning ot record or 

beneficially. alone or with associates. 10% or more of any 

class of stock of the applicant is subject to any of the 

provisions of 82-~-151 dnd he shall so certify and whether 

any of the foregoing parties or persons hdve ever had a 

strip-•in-ing or underqround-IJiining license or permit. issued 

by any other state or federal agency revoked or have ever 

forfeited a st.rip-•ininq or underqround-•ining bond or a 

security deposited in lieu of a bond an~• if sot a detailed 

explanation of the facts involved in each case must be 

attached; 

(h) the na•es and addresses of any pe~sons who are 

engaged in st:ripor under9f"ound-mining act:ivities on DehaJf 

of the app 1 i·cant; 

(i) the annual rainfall and the direction and average 

velocity of the prevailing winds in the area wher~ the 
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applicant has requ~sted a permit; 

(j} the results of any test borinqs or core sampling~ 

which the applicant or his agent has conducted on the land 

to be affec-ted., including the nature and the depth of the 

various strata or overburden and topsoil. the quantities and 

location of subsurface Nater and its qualityw the thickness 

of any mineral seam, an analysis of the che~icat properties 

of such •inerats, including the acidity, sulphur content• 

and trace mineral elements of any coal seam., as Nell as the 

Briti~h thermal unit (Btu} content of such seam, and an 

analysis of the overburden" including topsoil. If test 

borings or core samplings are submitted, each permit 

application shall contain 

g~ologic cross section~ 

beneath 

two copies each of two sets of 

accurate) y depicting the known 

the surface of the affected lond. geoloqic 

E-ach set 

makeup 

shall depict subsur-face conditions at such 

intervals as the department requires acr-oss the surface ond 

shall run at a 90-degree angle to the other set. The 

department may not require intervals of less than 500 feet. 

Each cross section shall depict the thickness and ~eoloqic 

character of all known strata beginning ~ith the topsoil. In 

addition, each ~pplication for an underground-mining permit 

shall be accompanJed by cross sections and maps showing the 

proposed underground locations of all shafts, entries9 and 

haulageways or other excavations to be excavated during the 
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permit period. These c~oss sections shall also include all 

existing shafts, entries. and hautageways. 

fk) the name and date of a daily newspape~ of gene~al 

circulation within the county in which the applicant will 

prominently publish at least once a week for 4 successive 

weeks after submission of the application an announce~nt of 

his application for a strip-•ining o~ unde~g~ound-•ining 

pe~•it and a detailed description of the area of land to be 

affected should a permit be grantedi 

(11 a determination of the probable hydrologic 

consequences of coal eining and reclamation operations, both 

on and off the mine site9 with respect to the hydrologic 

regi•e• quantity and quality of water in surface- and 

ground-water systems. including the dissolved and suspended 

solids under seasonal flow conditions and the collection of 

sufficient data for the mine site and surrounding areas 9 50 

that cumulative impacts of all anticipated mining in the 

area upon the hrdrology of the area and particularly upon 

water availabjljty can be made. However, this ~etermination 

is not required until such time as hydrologic information on 

the genera1 area prior to •ining is ~ade available from an 

appropriate federal or state agency. The permit •ar not be 

approved unti I such information is avai 1 ab 1 e 

incorpordted into the dpplicdtion; 

(m) a coal conservation plan; and 
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(n) such other or further i nformat. ion as the 

departMent may require. 

(Z) The application for a perMit shall be accompdnied 

by two copies of all maps meeting the requirements of the 

subsections beloM. The •aps shall: 

(a) identify the area to cor.-espond IIIith ~he 

application; 

(bt show any adjacent deep •ininq or surface mining 

and the boundaries of svrface properties and names of owners 

of record of the affected area and within l,ooo feet of any 

part of the affected area; 

(C) show the names and locations of all ~treams• 

creeks, or other bodies of water. roads-. bui 1 dings. 

cemeteries, oil and gas wells. and utility lines on the area 

of land affected and within 1,000 feet of ·such area; 

(d) show by appropriate .arkings the boundaries of the 

area of land affected• any cropline of the sea• or deposit 

of mineral to be n~ined• and the total nutnber of acres 

involved in the area of land affected; 

(e) show the date on which the •ap was prepared and 

t.he north point; , 

CfJ show the final ~~rface and underground water 

drainage plan on and away fro• the area of land affected. 

This plan shall indicate the directional dnd volume flow of 

water. constructed drainways~ ndtural Mat.er•ays used for 
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drainage9 and the streams or tributaries receivang tne 

discharge. 

(g) show the proposed location of waste or refuse 

area; 

(h) show the proposed location of temporary sub~ol1 

and topsoil storaqe area; 

(i) show the proposed location of all faciliti~s• 

(jt show the location of test. boring holes; 

[k) show the surface location lines of any geologic 

cross sections which have been sub•ltted; 

(1) shov a listing of plant varieties encountered in 

the a~ea to be affected and their relative do•inaoce in thP 

area, together with an enumeration of tree varieties and the 

approximate nu~ber of each ~ariety occurring per acre on the 

area to be affected. and the locations generally of the 

various kinds and ~arieties of plants, including but not 

limited to grasses. shrubs, legu~s• forbS• and trees; 

(m) be certified as follows: 6 1• the undersigned• 

hereby certify that this map is correct and shows to the 

best of my knowledge and belief a11 the information required 

by the mining laws of this state•" The certification shall 

be signed and notarized. The department may reject d map dS 

incomplete if its accuracy is not so attested. 

(n, contain such other or further info~aation as the 

departaen~ may require. 
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13) If the depart .. nt rinds that the probable total 

annual production at all Joc:atioos of any strap- or 

underground-coal-mining opera~ion applied for will ftot 

exc~ed 100~000 tons. any det.er•ination of probable 

hydrologic consequences that the depart~ent requires and the 

stateMent of result of test borings or core samplings shalt. 

upon written request of the operator. be performed by d 

qualified public or private laboratory designated by the 

department. The department shall assume the cost of the 

determination and statement to the extent that it hds 

received ~ede~+ funds for this purpose. 

(4) [n addition to the information and Maps required 

above. ea~h application for a permit shall be accoapanied by 

detailed plans or p~oposals shoNing the method of operation. 

the manner, time or distance, and estimated cost for 

backfilling,. subsidence stabi t-izati orh w.;~ter control,. 

qrading work• highwall reduction, topsoiling, planting. 

re~egetoting. and a recla•a~ion plan for the area affected 

by the o~ration, which proposals shall meet th@ 

requirements of this part and rules adopted under this part. 

The reclamation plan shall address the life of the operation 

and indicate the size. sequence• and the ti•ing of the 

subareas for which it is anticipated that individual permits 

~ill be souqht. 

(5) Each applicant for a coal mining permit shall 
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submit as part of the application a certificate i$Sued by an 

insurance cotapany authorized to do business in tne state 

cer~ifying that the app1icant has in fofce for the s~rip- or 

underground-mining and reclamation operations far which the 

permi~ is ~ought a public liability insurance policy. or 

evidence that the applicant has satisfied ather state or 

federal self-insurance require.ants. This policy shall 

provide for personal injury and property da•age protection 

in an amount adequate to co~pensate any persons daaaged as a 

result of strip or underground-coal-Mining and reclamation 

operations. including use of explosives, and entitled to 

compeonsation under applicable provisions of-sta;te law. The 

permittee must maintain the policy in full force and effect 

during the term of the perMit and any renewal until all 

reclamation operations have been coapleted. 

(6) Each applicant for a str ip-•ininq or 

underground-mining reclamation p~rmit shall file a copy of 

hi~ applicQtjon for public in5pection with the clerk and 

recor.der at the courthouse of the county whE!re the majot" 

portion of mining is proposed to occur.• 

Section 4. Section 82-4-251. HCA, is amended to read: 

"82-4-2'51. Noncompliance -- sus-pension of pen•l ts. ( lt 

The commissioner or an authorized representative of the 

department shalJw if he deterMines on the basis of an 

inspection that any condition or practices exist or that the 
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per•ittee is in violation of any requi~e.ent of this par~ or 

any p@rmit condition required by the part that creates an 

imminent danger to the health or safety of the public or is 

causing or can reasonably be expected to cause significant 

and im•inent environmental harm to land, air. or water 

resources. i wunedi ate1 y order cessation of ~~r~p---or 

unde~~~~end-e~~--*ft*~--s"d--reelaMs~~on---epe~a~&ft~ the 

~ration or the portion thereof relevant to the condition, 

practice. or violation• The cessation order re.ains 1n 

effect until the COIMfti'SSi oner 0~ hi 5 authorized 

representative determines that the condition• practice. or 

violation has been abated or until Modified, vacated• or 

terminated by the c.oramtssi oner or his authorized 

f"epresentative pursuant. to subsection (5). If the 

COMiissloner or his aut:.-horized representative finds that the 

ordered cessation of ~~r?p--or--~rgr~ft8-eoe~-~ft~--eftd 

-r ee-+eea-t--Nm---ope1"'8'ti'orts !.~--~at i 2!! • or 

th@reof. will not completely abate the i•~inent 

any portion 

danger to 

the health or safety of the public or the significant and 

imminent envir-onmental har-m to land, air. or water 

res~ua£es 9 he ~JJ in addition to the cessation order 

impose affirmative obliqations e~he-epere~or requiring h*• 

to-~8ke ~hatever steps the commissioner- or his authorized 

representative considers nece~sary to abate the im~inent 

danger or the significant environ~ntaJ harm. 
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(2) When. on the basis of an inspection. the 

department determines that any perni~tee is in violation of 

any requireMent of this part or any permi~ condition 

required by this part which does not create an iMminent 

danger to the health or safety of the public or cannot be 

reasonably expected to cause 

environmental harm to land• airt 

significant and imminent 

or water resources. the 

coMmiSsioner or authorized representative shall issue a 

notice to the perRittee or his agent fixing a reasonable 

~i.e. not exceeding qo days. for the abateMent of the 

violation and providing opportuni~y for public hearing. If• 

upon expiration of the period of ti•e as ori~inallt fixed or 

subsequently extended 9 for good cause shown and upon the 

written finding of the commissioner or his autho~ized 

representat i vet the coamissi oner or his authorized 

representative finds that the violation has not been abated• 

he shall i.-ediately order a cessation of ~~r~p----or 

~rtee-rttrettt't'd-.....,.'i'ftq--amt-...ee~t!+Oft-ope1"et-titft~ !~.2~2!l.2!:! 

or the portion thereof relevant to the v i.o 1 ati on.. Such 

cessation order re•ains in effect unti I the com•issioner or 

his authorized representdtive determines that the Yioldtion 

has been abated or until modified, vacated, or term1nated by 

the commissioner or his authorized representative pursuant 

to subsection (5). In the order of cessation ts~ued unde~ 

this subsection. the comaissioner shalf deter~ine the steps 
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neces~dry to abate the viola~ion ln the most expeditious 

~anner po~sible and shall include th* necessary measures in 

the oroer. 

(3) When, on ~he basis of an inspection., the 

comrnJssioner or his authorized representat1ve determines 

that a pattern of violations of any requirewent~ of this 

part or any permit conditions re-quired by this part exists 

or has existed and tf the comMissioner or his authorized 

representa~ive also finds that such violations are caused by 

the unwarranted failure of the permittee to comply with any 

requirements of this part or any permit conditions or that 

such violations are willfully caused by the permittee., the 

commissioner or his authorized representdtive shall 

forthwith issue an order to the permittee to show cause as 

to why the permit should not be suspended or revoked and 

shall provide opportunity for a public hearing. If a hearing 

is requested., the commissioner shall infonn all interested 

parttes of the time and place of the hearing. upon the 

permittee•s failure to show cause as to why the pe~mit 

should not be suspended or revoked. the commissioner or his 

authorized representative shall forth~ith suspend or the 

board shall revoke the permit• When a permit has been 

revoked• the board may order the performance bond forfeited. 

{4) Any additional permits held by an opel"ator whose 

mininq permit has been revoked shall be suspended and the 
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operator is not eligible to receive anotber per•tt or tO 

have the suspended pe~mit$ ~einstated until he has complied 

with all the requirements of this part in respect to forMer 

permits issued him. An operator who has forfeited a bond is 

not eliqible to receive another permit unless the land for 

~hich the bond was forfeited has been reclaimed ~ithout cost 

to the state or the operator has paid into the recla.ation 

account a su• together with the value of the bond the board 

finds adequate to reclaim the lands. The depart•ent ~ay 

issue any addit.ional permits to an opera·t.or ~ho 

repeatedly been in noncOMpliance or violation of this 

not 

has 

part. 

(5) Notices and orders issued pursuant to this section 

shatl set for~h with reasondble specificity the nature of 

the violation and the remedial action required. the period 

of ~ime established for abatement• and d reasonable 

description of the po~tion of the ~~ip----~ 

~~~~~eaftd-~~~-eftd--~eel~~+eft operation ~o which the 

notice or o~der applies. Each notice or orde~ issued under 

this saction shall be given promptly to the permittee or his 

agent by the department or the coamJssaoner or his 

authotized representative who issuas the notice or order. 

A11 such notices and orders ~ust be in writing and be signed 

by the authorized representatives. Any notice or order 

issued pursuant to this section may be modified• vacated• or 

te~minated by the commissioner or his authorized 
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representative, provided that any notice or order issued 

pursuant to this section that requires cessation of Gininq 

by the operator e~pires within 30 days of a~tuat notice to 

the operator unless a public hearing is held at the site or 

within such reasonable proxi~ity to the site that any 

viewing~ of the site c~n be conducted during the course of 

public hearing. 

(6) *"--o~re~er ~-Q~rs~ issued a notice or an order 

of ~he~~Meft~ ~i~ pursuant to this section or any 

person having an interest that as or •ay be ad~ersely 

affected by an order or by aodification, vacation• or 

termination of an order •ay apply to the department for 

review of that order within 30 days of its issuance or 

within 30 days of its modification, vacation• or 

terMination. Upon ~eceipt of the application, the department 

shall mak@ an investigation. The investigation shall provide 

an opportunity fo~ public hearing et the request of the 

applicant or the person having an interest who is or may be 

adversely affected to enable the applicant or the person to 

present infor•ation relating to the issuance and continuance 

oL· tbe notice 100r order or the modification. vacation• or 

terlllination of it. The filing of an dppl ication for review 

under this subsection may not operate as a stay of any order 

or notice. The department shall make findings of fact and 

issue a written decision incorporating an order vacating, 
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affir~ingw m~ifying. or terminating the order. 

( 1) Whenever an order is issued under t.bios section or 

as. the rest.tlt of any ad•i·ni"St.rative proc;~di"9 under this 

part• at the reque~~ of any person, a su. equal to t~ 

aggregate amount of all costs. expenses• and dttorney fees 

as determined by the departMent to hdve been reasonably 

incurred by such person for or in connection w1th his 

participation in such proceedings. including any judicial 

review of agency actions• •ay be assessed against either 

party as the court, resulting from judicial review, or the 

department. resulting from 

considers proper. 

adnlinistrat.ive proceedings, 

I 8) In order to protect the stability of the land, the 

co~i'5sion~r or his authorized representative shalt order 

cessation of underground coal mining under urbdnized areas. 

cities. towns. and co~nities and adjacent to industrial or 

cotnQ~erci at building5• major impoundMents, 01 permanent 

streams if he finds imMinent danger to inhabit»n~' of the 

urbanized areasw ci~iesw towns• and communitie~.• 

Section 5. Section 8l-4-Z54, HCAw is amended to read: 

"82-4-254. Violation -- penalty. (1} A person or 

operator who violates any of the provisions of this pdrtw 

rules or orders adopt@d under this part, or perM~~T term~ or 

condition of_~n~i~ and an, director. officer. or aqent of 

a corporation who Nj1lfu11y authorizes, orders, or carries 
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out a viola~ion shall pay a civil penal~y of not less thon 

SlOO or more ~han 15.000 for the violation and an additional 

civil pe"alty of not Jess than SlOO or more than JS,ooo for 

each day during which a violation continues and •ay be 

enjoined from continuing such viola~ions as hereindfter 

provided in this section. Any person or opera~or Who fails 

to correct a violation within the period permitted by law. 

r-uJe of the board or depart-.ent• or order of t:he 

commissioner shall be assessed a penalty of not less than 

S750 for each day during Nhich such failure or violation 

continues. The pe..- iod permitted for correct ion of a 

violation shall not. in the case of any review proceeding 

under 82-4-251(6)• end until entry of a final order 

su~pending the abate~nt require~nts o~ until entry of an 

orde~ of court ordering suspension of 

requireMents. 

the abateMent 

(2) The departmen~ shall notify the person or operator 

of the violation. The person or operator shal1 by filing a 

written request within 20 days of receipt of the notice of 

violation be entitled to a he~ring on the issues of whether 

the alleged violation has occurred and whether the penalty 

proposed to be assessed is proper. The department shall 

issu~ a state~nt of proposed penalty no more than 10 days 

after notice of violation. After the hearing or after th~ 

time for requesting a hearing has expired. the board shall 
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make fJndings of fac~ and shall issue a written decision ~s 

to the occurrence of the violation and t~e amount of penalty 

warranted and shall order the payment of a penalty in that 

amount. The person or operator shall remit the amount of the 

penalty within 30 days of the order. If the person or 

operator wishes to ob~ain judicial review of the assessMent• 

he shall submit with the penalty a state~n~ that the 

penalty is being paid under protest and the depart~nt shall 

hold the payment in escrow until judicial review is 

complete. •ny person or operator who fails to request and 

submit testimony at the hearing provided for in this 

subsection or who falls to pay the assessed penalty under 

protest within 30 days of the order assessing the penalty 

forfeits his right to seek judicial review of the violation 

or penalty deterMinations. The$e penalties ere recoverab1e 

in any action brought in the na~e of the state of Montana by 

t.he attorney general in t:he dist.rict court of the first: 

judicial district of this state. in and for ~he county of 

Lewis and Clark• or the district having jurisdiction over 

the defendant.. 

{3) The attorney general shalt. upon request of the 

commtssioner. sue for the recovery of the pena1tie$ provided 

for in this section and bring an action for a rest:raininq 

Ot'"der or temporary or per•.;ment injunction against an 

op~rator or other person who: 
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refuses to comply 

this part; 

SB 0244/02 

threatens to violate~ or fails or 

wi~h any order or decision issued under 

(b) inter teres wi th• hinders. or delays the deyar tment 

in carrying out the provisions of the part; 

(C) refuses to admit an authorized representative of 

the depart ~tent. to t:.he permit: ar~a; 

(d) refuses to perMit in~pection of the per•it area by 

an authorized representative of the depart.ent; 

te) refuses to furnish any information or report 

requested by the department in furtherance of the provisions 

of this- part; 

(f) refuses t.o permit access t.o and copyin9 of such 

records as the department determines to be necessary in 

carrying out the provisions of this part. 

(~) Any relief qranted by a court under subsection 

(3)(a) continues in effect until the completion or final 

ter~lnation of all proceedings for review of such under this 

part unless. prior thereto• the district court granting the 

relief sets i~ aside or modifies it• 

,~:) A person vho viola~es anr of the provisions of 

t.hi.s pa·rt or any Uet.-ertahlat:ion or order adopted under this 

part• or who willfully violates any permit condition assued 

under this part is gui lt:y of a misdemeanor and shall be 

fined not less than $500 and not. .are than sto.ooo or 
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imprisoned for not more than 1 year. or both. Each day on 

which the violdtion occurs constitutes a separate offense. 

[6) Any person who knowingly makes any false 

statement, representation, or certification or knowingly 

fails to ,...ke any statement• representation• or 

certificataon in any application. record, report, plan, or 

other docuMent filed or required to be •atnt~ined pursuant 

to this part shall, upon conviction• be punished by 3 fine 

of not •ore than SJ0 9 000 or by imprison~nt for not more 

than year., or both. 

(7} Any person who except as penni t.ted br ·-willfully resists• prevents. impedes. or interferes ~ith the 

departMent or its aqents in the perfor•ance of duties 

~ursuont to this part shdll be punished by a fine of not 

More than S5,000 or by imprisonment for not •ore than 

year. or both. 

(8) No employee of the department perforaing any 

function or duty under this part shall have a direct or 

indirect financial 

underground-coal-•ining 

interest 

operation. 
'" any 

Whoevef" 

~trJp- or 

knowinqly 

violates the provision~ of this subsection shall, upon 

conviction• be punished by d fine of not more than $29500 or 

by imprisonment of not more than 1 year9 or both." 

-End-
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