Senate Bill 240
In The Senate

January 22, 1981 Introduced and referred
to Committee on Judiciary,

February 21, 1981 Committee recommend bill
do pass as amended.

February 23, 1981 Bill printed and placed
on members' desks.

February 24, 1981 Second reading do pass
as amended.

February 25, 1981 Cn motion rules suspended.
Bill placed on calendar for
third reading this day.
Third reading passed.

In The House

March 2, 1981 Introduced and referred
to Committee on Judiciary.

March 25, 1981 Committee recommend bill
concurred as amended.

March 28, 1981 Second reading pass
consideration.

March 30, 1981 Second reading concurred.
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BILL NO. @f402
TNTRODUCED BY / /ZL/

r 4

BY REQUEST OF THE MONTANA DEPARTMENT OF INSURANCE

A BILL FOR AN ACT ENTITLED: ®AN ACT TOD ESTABLISH STANDARDS
FiR  THE COLLECTIONsy USEy AND DISCLOSURE OF TINFORMATION
GATHERED IN CONMECTION WITH INSURANCE TRANSACTICNS BY
INSURANCE INSTITUTIBNS, AGENTS s ar INSURANCE-SUPPORT
DRGANIZATIONS; TO PROVIDE A PROCEDURE FOR ACCESS BY PRIVATE
PERSONS TO INFORMATION GATHERED ASOUT THEM FOR THE PURPOSE
GF VERIFYING OR DISPUTING ITS ACCURACY; TO LIMIT THE
DISCLOSURE OF TINFORMATION COLLECTED IN CONNECTION WITH
INSURANCE TRANSACTIONS; TO GIVE THE COMMISSIONER OF
INSURANCE THE POWER TO INVESTIGATE AND ISSUE CEASE AND
DESIST ORDERS FOR VICLATIONS OF THIS ACT; TO PROVIDE FOR
EQUITASBLE RELIEF IN THE DISTRICT COURT ANO FOR A PENALTY;
REPEALING SECTEONS 50-16-301 THROUGH 50-16-305 AND 50-16-311

THROUGH 50-16-314¢ KLA"™

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Short titles [This act] may be cited as the
"Insurance Information and Privacy Protaction Act¥.
Section Ze Purpose. The purpese of Tthis act] is to
establish standards for the collection, usesy and disclosure

of information gathered in connection with insurance
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transactions by insurance institutions. agentsy or
insurance-support organizations;y to maintain a balance
between the need for information by +those conducting the
pusiness of insurance and the public*s nead for fairness in
insurance information practicese including the need to
minimize intrusiveness; to establish 2 regulatory mechanism
to enable natural persons to ascertain what informaticon s
being or bas Deen collected about them in connection with
insurance <transactions and to have ACCESS to such
information for +the purpose of verifying or disputing its
accuracy; to limit the disclosure of information collected
in connection with insurance transactions; and to enable
insurance applicants and policyholders to obtain the reasons
for any adverse underwriting decisione

Section 3+ Scope of [act]e (1) The obligations imposed
by [this act] apply to those insurance institutionssy agentsy
or insurance-support orqganizations thats on or after {the
effective date of this act]:

{a} in the case of 1ifesy healths or disability
insurance:

(i) collecty receives or maintain information in
connection with insurance <transactions that pertains to
natural persons who are residents of this state; or

{ii) engage in insurance transactions with applicantse

individuaiss or policyholders who are residents of this

== INTRODUCED BILL
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state; and

(b} in the case of property or casualty insurance:

(i) collecty receives or maintain information in
connection with insurance transactions involving policiess
contractss or certificates of insurance delivereds issued
for deliverys or renewad in this state; or

{ii) enqgage in insurance transactions involving
policiess contractse or certificates of insurance delivereds
issued for deliverys or renewed in this statse.

(2) The rights granted by {this act] extend to:

(a) in the case of lifes healthe or disabjlity
insurancey the following persons who are residents of this
state:

{i) natural persons who are the subject of information
collecteds receiveds or maintained In connection with
insurance transactions; ang

{ii) spplicantsy individualsy or policyholders who
enqgaje in er seck to engage in insurance transactions; and

(b) in the case of property or casualty insurances the
following persons:

(i) natural persons who are the subject of information
ccllected, receivedy or maintained in conpnection with
insurance transactions involving policiesy contractsy or
certificates of insurance deliveredy issued for deliveryy or

renewed in this state; and
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(ii) applicantss individualse ar policyholdars who
engage in or seek to engege in insurance transactions
involving policiesy contractss or certificates of insurance
deliverads issued for deliverys or renewed in this states

(3) For the purposes of this sections & person is
considered a resident of this state if the person®s Jlast
known mailing addressy as shown in the records of the
insurance institutiony agente or insuranca-support
organizationy is located in this statee.

(4) [This act] does not apply to information collectad
frem the public records of a governmental autheority and
maintained by an insurance institution or its

representatives for the purpose of Insuring the title to

real property located in this state.

@

Section %4« Definitionss As wused in (this ackls th
following definitions apply:

{1} {a) "Adverse underwriting decision® means:

(i) any of the following actions with respact to
insurance transactions invelving insurance coverage that are
individually underwrittens:

(A) a declination of insurance coverage;

(B} a termination of insurance coverage;

{C} failure of an agent to apply for insurance coverage
with a specific insurance institution which the agent

represents and which is requested by an applicant;

—ly -
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(D) in the case of a property or casualty insurance

{I) placement by an insurance institution or agent of &
risk with a residual market wmechanismy an unauthorized
insurery or an insurance institution which specializes in
substandara risks;s or

(I1}) the charging of @ higher rate on the basis of
information that differs from that which the applicant or
policyhnoider furnished;

(E} in the case of a 1lifey healthy or disability
insurance coverages an offer to insure at higher than
standard ratese

{b) The following actions are not adverse underwriting
decisions but the insurance institution or agent responsible
for their pccurrence shall npevertheless provide the
applicant or policyholder with the specific reason or
reasons for their occurrence:

{i) the terminaetion of an individual policy form on a
class or statewide basisj or

{ii) a declination of insurance coverace solely pecause
such coverage is not available on a class or statewide
basis} or

(iii) the rescission of a policy.

(2} "affiliate"™ or ®waffiliated™ means a person thet

directly or indirectly through one or mere intarmediaries
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controlsy is controlled bye or is under comman control with
another persens

{3) ™Aagent™ means an agent or enrollment representative
as defined in 33-17-102 and 33-30-311l.

{(4) "Applicant®™ means a person who seeks to contract
for insurance coverage other than a person seeking group
insurance that is not Individually underwrittens

(5) "Consumer report"™ means zany writtens orale or other
communication of ianformation bearing on & natural person®'s
¢redit worthinesss credit standings credit capacitys
characters general reputations personal characteristicss or
mode of living which is used or expected to be used in
connection with an insurance transactione

(6} *“Consumer reporting agency"™ means any person who:

(a) regulerly engagess in whole or in party in the
practice of assembling or preparing consumer reports for a
monetary feei

{b) obtains information primarily from sources other
than insurance institutions; and

{¢) furnishes consumer reports to other personss

{7} ®Control®y including the terms "controlled by"™ or
"under common control with™s means the possessions direct or
indirects of the pawer ta direct or cause the direction of
the management and policies of a persons whether through the

ownership of voting securitiesy by contract other than a

- 5B 279
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commercial contract for goods or nonmanagement servicess or
otherwisey unless the power is the result of an official
position with or corporate office held by the person.

(8) "Declination of insurance coverage™ m2ans a denialy
in whole or in party by an insurance institution or agent of
requested insurance coverages

(9) "Individual®™ means a natural person whot!

(a) regarding property or casualty .insurances 5 a
pasty presenty or proposed named insured or
certificatenholder;

(b) regarding 1ifey healthsy or disability insurancey is
a pasts presents or proposed principal insured or
certificateholder;

(c) is a pasty presents or proposed policyownars

(d) is a past or present appllicant;

(e} is a past or present c¢laimant; or

{f}) deriveds derivesy or is proposed to derive
insurance coverage under an insurance policy or certificate
subject to [this act].

(1G) "Institutional source®™ means El person or
governmental =entity that provides information about an
individual to an agents insurance institutions or
insurance-support organization, other than:

{a) an agent;

(b} the individual who is the subject of  the
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information; or

(c} a natural person acting in & personal capacity
rather than a business or professional capacitye.

{11) ®"Insurance institution"” means a corperations
associations partnerships reciprocal exchanges interinsurers
Lloyd®*s insurery fraternsl benefit sotietys or other rerson
engaged in the business of insurancay including health
maintenance organizationsy and health service corporations
as defined in 33-30-101e« ™Insurance institution™ does not
include agents or insurance-support organizationse

{12) {a) *"Insurance—support organization® Mmeans a
person who regularly engagess in whole or in parte in the
practice of assembling or collecting information about
natural persons for the primary purpose of providing the
information to an insurance institution or agent for
insurapnce transactionsy including:

(i} the furnishing of consumer reports or fnvestigative
consumer reports to an insurance institution or agent for
use in connection with an iasurance transaction; or

(ii}) the collection of personal infarmation from
insurance institutionss agentse or other insurance-support
organizations for the purpose of detecting or preventing
frauds material misrepresentations or material nondisclosure
in connection with insurance underwriting or insurance claim

activitys

-B—
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(b) The following persons are not insurance-support
organizations for purposes of [this act]: agentss government
institutionse insurance institutionse medical care
institutions and medical professionalss

(13} "Insurance transaction” means a transaction
involving insurance primarily for personal, farilys or
household needsy rather than business or professiconal needss
that entails:

{a) the determination of an individual®s eligibility
for an insurance coverages benefity or paymeni; or

{b) the servicing of an insurance applications policys
contracts or certificatee.

(14) "Investigative consumer report®™ means a consumer
report or portion <thereof containing information about a
natural person's characteres general reputationy personal
characteristicsy or mode of Viving obtained thraugh personal
intervieds wWith the person®s neighborsy friendsy associatesy
acquaintancess or others who may have knowledge concerning
such jitems of informatiane

{15) "Medical care iInstitution® means a facility or
institution that is licensed to provide health care services
to natural personsy including but not limited to
health-maintenance organizationssy home health agenciesy
hospitalsy medical ciinicsy public health agenciess

rehabilitation agenciesy and skilled nursing facilitiesas
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{16) "Medical professional® means a person licensed or
certified to provide health care services to natural
personsy including but not Tlimited to a chiropractors
clinical dietitians clinical psychologists dentist, nurse,
occupational therapists optometristy pharmacists physical
therapiste physiciany podiatriste psychiatric social workar
or speech therapiste

(x7) "Hedica] record information® means personal
information that:

{a) relates to an individual®s physical or mental
conditions medical historyy or medical treatment; and

(b} is obtained from a medical professional or medical
care institutions from the individual, or from the
individual®s spouses parents or legal guardiane

{1B8) "Person™ wmeans a natural persona corporations
associationy partnerships or other 1égal entitys

{1?) ®Personal information" mesans any Individually
identifiable information gathered in <connection with an
insurance transaction from which judguents can be wade about
2n  individual®™s characteres habitsy avocationsy financess
occupations general reputationsy credits healths or 2ny other
personal characteristicss Personal information incliudes an
individuai®s name and address and medical record information
but does not include privileged informatione

(20} "Policyholder™ means a person whos?

- S8 Add
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{a} in the case of individual property or casualty
insurances is a present named insured;

(b} in the case of individual 1ifes healthe or
disability insurancey is a present policyownar; or

(c) in the case of group insurance that is individually
underwrittens is a present group certificatzholeera

{21} ®Pretext interview™ means an interview during which
a persons in an attempt to obtain information about a
natural persons performs one or more of the fellowing actss:

{a) pretends to Le someone he is not;

{b) pretends to represent a person he is not in fact
representing;

{c) misrepresents the true purpose of the interview; or

{d) refusas to identify himself upon requeste.

{22) "Privileged information®” means any individually
identifiable information that:

{a) relates to. a c¢laim for insurance benefits or a
civil or criminal proceeding involving an individual; and

(b) is collected in connection with or in reasonable
anticipation of a claim for insurance benefits or civil or
criminal proceeding Involving an individuala Information
otherwise meeting the requirements of privileged information
under this suhsection will be considered "“parsconal
information® wunder {this act}l if it is disclosed in

violation of [section 157«
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(23} "Residual market mechanism™ means an associations
organizations or other entity defined or described in
33-2-103 and 61-6-14%.

{24) "Yermination of insurance coverage® or "termination
ef an insurance policy®™ means either a cancellation or
nonraneawal of an insurance policys in whole or in parts for
sny reason other than the Ffailure +to pay a premium 2<
required by the policys

{25) “uUnauthorized insurer®™ means an insurance
institution that has npot been granted a certificate of
authority by the commissioner to transact the business of
insurance in this states

Section 5« Pretext interviews prohibited -- exceptione
(1) Except as g¢rovided in subsection (Z2)y an insurance
institutiony agent or insurance-support orjanization may rot
use or authorize the wuse of pretext interviews to obtain
information in connection with an insurance transactione

{2) A pretext interview may be undertaken to obtain
information from a person or institution that does not have
a generally or statutorily recognized privilegea
relationship with the person about whom the information
relates for the purpose of investigating a claim when basea
upon specific information available faor review by the

commi ssioner that there is a reasonable basis for suspecting

criminal activitys frauds material misrepresentations or
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material nondisclosure in copnection with the claima

Section 6e Notice of Iinsurance information practicess
{1) An insurance institution or agent shall provide a notice
of information practices to all applicants or policyholders
in connection with insurance transactions as provided below:

{a) in the case of an application for insurances 2
notice shall be provided no later than:

(i) at the time of the delivery of the insurance policy
or certificate when personal information is collected only
from the applicant or from public recordsy or

{ii) at the tiwe the collection of personal information
is initiated when personal infermation is collected from a
source other than the applicant or public recordss;

{b) in the case of a policy renewaly a notice shall be
provided no later then the policy renewal datesy except that
no notice is required in connection With a policy renewal
if:

(i) personal information is collected only fram the
policyholder or from public records; or

(ii) a notice meeting the requirements of this section
has been given within the previous 24 monthsj or

(c) in the case of a policy reinstatement cr change 1in
insurance henefitss a notice shall be provided no later than
the time a request for a policy reinstatement or change in

insurance benefits 5 received by the insurance institutions
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except that no notice is required if personal information is
collected only from the policyholder or from public records.

{2) The notice must be in writing and wust state:

{a) whether personal information may be collected from
persons other than the individual or individuals proposed
for coverage;

(b} the types of personal information that may be
collected and the +types of sources and investigative
techaiques that may be used to collect such information;

{c) the types of disclosures identified in subsectioas
(3} (4)e (5)e (6)s (T)y (10}¢ (12)+ (13)s and (15) of
{section 15] and the circumstances wunder which such
disclesures may be made without prior authorizationa
Howevery aonly those circumstances that occur with such
frequency as to indicate a general business practice must be
deseribed.

{d) a description of the rights established under
[sections 10 and 113} and the manner in which those rights
may be exercisedi: and

{e) that information obtained from a report prepared by
an insurance-support organization may be retained by the
insurance—support organization 2and disclosed to other
Persconse

(3) In lieu of the notice prescribed in subsection (2)s

the insurance institution or agent may provide an

e 50 YD
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abbreviated notice informing the applicant or policyholder
that:

{a) personal information may be collected from persons
other than the individual or inaividuals proposed for
coverage;

{b) such information as well as other personal or
privileged information subsequently collected by the
insurance institution or agent may in certain <ircumstances
be disclosed to third parties without authorization;

{c) 2 right of access and correction exists with
respect to 311 personal information collected; and

(d) the notice prescribed in subsection {2) must be
furnished to the applicant or policyholder upon requests

{#) The obligations imposed by this section upon an
insursznce institution or agent amay be satisfied by another
inpsurance institution or agent authorized to act on its
behalfe

Section 7. Marketing and research surveyss An insurance
institution or agent shall clearly specify the questions
that are designed to obtain informationes From an individual
in connection with an insurance transactions solely for
marketing or research purposese

Section 8« Content and disclosure of authorizétion
formse Notwithstanding any other provision of law of this

statey an insurance institutions agenty or insurance~suppert
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organization may not utilize as its disclosure authorization
form in connection with insurance transactions & form or
statement that authorizes the disclosure of personal or
orivileged information about an individual to the insurance
institutions agents or insurance-support organization unless
the form or statements

{1) is written in plain language;

{2) 1is dated;

(3) specifies the types of persons authorizad to
disclose information about the individual;

(4) specifies the nature of the information authorized
to be disclosed;

{5) names the insurance institution or agent and
identifies by generic reference representatives of the
insurance institution tc whom the individual is authorizinc
information to be disclosed;

{6} specifies the purposes for which the information is
collected;

{7} specifies the length of time such authorization
remains valids which may be no longer than:

{a}) in the case of authorizsations signed for the
purpose of collecting information in <connection with an
application for an insurance policys a policy reinstatement,
or a request for change in policy benefits:

(i} 30 montns from the date the authorization is signed

-]l&~
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if the application or rvequest involves lifes healths or
disability insurancei

(ii) one year from the date the authorization Is signed
if +the application or request involves property or casualty
insurance;

(b) in the case of authurizations signed for the
purpose of colltecting information in connection with a claim
for benefits under an insurance policy:

{i) the term of coverage of the pelicy if the claim Is
for a health insurance benefit;

(ii) the duration of the claim if the claim is not for
a health insurance benefit; and

{B) advises the individual or 2 person authorized to
act on behalf of the individual that the individwal or the
individual®s authorized representative is entitlegd to
receive a copy of the authorization forme

Section 9« Investigative consumer reportses 1) AN
insurance institutiony agenty or insurance-support
organi zation may not prepare or request an lInvestiuvative
consumer report about an individual in connection with an
insurance transaction involving an application for
insurancey a policy vrenewaly a policy reinstatemanty or a
change in insurance benefits unless the insurance
institution or agent informs the individual:

{(a) that he may request to be interviewed in connection
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with the preparation of the investigative consumer report;
and

{b) that upon a request pursuant to [section 103y he is
entitled to receive a copy of the investigative consumer
reporte

(2) If an Jjnvestigative consumer report is teo be
prepared by an insurance institution or agenty the insurance
institution or agent shall institute reasonable procedures
to conduct a personal intervlew requested by an individual.

{3) If an investigative consumer vreport is to be
preparaed by an insurance-support organizations the insurance
institution or agent desiring such repert shall inform the
insurance-support organization whether a personal interview
has been requested by the individuale The Insurance-support
organization shall institute reasonable procedures to
conduct such interviews If requested.

Section 10« Access to recorded personal informatione
{1) If an individuals after proper identifications submits a
written request to an insurance institutions agents or
insurance-support organization for access +to recorded
personal information abeout the individual that is reasonably
described by the individual and reascnably locatable and
retrievable by the insurance institutions 2agentsy or
insurance—support organizations the insurance finstitutiony

agents or insurance-support organization shalls within 30

18- 55 :;J%!)
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business days from the date such request is received:

{a) inform the individual of the anature and substance
of the recorded personal iInformation in writinoy by
telephoney or by other orsl communications whichever the
insurance institutiony agenty ar insurance-support
organization prefers;

{b) permit the individual to see and copys in persons
the recorded personal information pertaining to him or te
obtain a copy of the recorded personal information by mails
whichever the individual preferse If the recorded personal
information is in coded form an accurate translation in
plain language must be provided in writinga

{c} disclose to the individual the identitys if
recordeds of those persons to whom the insurance
institutions agenty or insurance-support organization has
disclosed the personal information within 2 years prior to
the request and if the identity is not recordedes the names
of those insurance institutionse agentsey Insurance-support
organizaticnsy or othar persons to whom such information is
normpally disclosed; and

(d) provide the individual with a summary of the
procedures he may use to request corrections amendments or
deletion of recorded personal informations

{2) Personal information provided pursuant to

subsection (1) must identify the source of the information
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if such source is an institutional sourcee

(3) Medical record information supplizd by a medical
care institution or medical professional and requested under
subsection (1)+ together with the identity of the medical
professional or medical care institution that provided the
informations shall be supplied either directly to the
individual or to a medical professional designated by the
individual and licensed to provide medical care with respect
to the condition to which the information relatess whichever
the insurance institutions agenty or Jinsurance-support
aerganization preferss If it =2lects to disclose the
information to a medical professional designated by the
individualy the insurance institutions agenty or
insurance-support organization shall notify the individual,
at the time of the disclosures that it has provided the
infarmation toc the medical profassionale.

(4) Except for personal information provided under
[section 12]s an insurance institutions agentsy or
insurance—support organization may charge a reasonable fee
to cover the costs incurred in providing a copy of recordec
personal information to individualse

(5) The obligations imposed by this section upon an
insurance institution or agent may be satisfied by another
insurance Institution or &agent authorized to act on its

behalfe With respect tc the copying and disclosure of
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recorded personal information pursuant to a raquest under
subsection (l)es an insurance institutiony agents or
insurance—support organization may make arrangements with an
insurance—support organization or a consumer reporting
agency to copy and disclose recorded personal information on
its behalf.

{6) The rights granted to individuals in this section
extend to 211 natural persons to the extent information
about them is collected and wmaintained by an Insurance
institutiony agenty or insurance-support organization in
connection witnh an insurance transactione The rights grapnted
to 2}] natural persons by this subsection do not extend to
information about them that relates to and is collected in
connection with or in reasonable anticipation of a claim or
civil or criminal proceeding involving thems

{7y For the purposes of this sectiony the term
Minsurance—support organization® does not include ™consumer
raporting agency™ except to the extent this section imposes
more stringent requirements on a consumer reporting agency
than other state or federal Tlawe

Section lle Corrections amendments or deletion of
recorded personal informations {1) Within 30 business days
from the date of receipt of a written reguest from an
individual t0 corrects amends or delete any recorded

personal information in its possassion about’ the individualy
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an insurance institutiony agenty or insurance—-support
organization shall either:

(a) correcty amendy or delete the portion of the
recorded personal information in dispute; or

{b) notify the individual of:

(i) its refusal to make such correctiony amendments or
deletion;

{ii) the reasons for the refusal; and

{i§ii) the individual®s right to file a statement as
provided in subsection (3).

{2) 1If the insurance institutiony agents or
insurance-support organization correctss amendsy or deletes
recorded personal information in accordance with subsection
(1)}ia)e the insurance institutions agenty or
insurance-support organization shall so notify the
individual in writing and furnish the corrections amendments
of fact of deletion to:

{a) any person specifically designated by the
individual who may havey within the preceding 2 yearsse
recejved such recorded personal information;

{b) any insurance-support organization whose primary
source of personal information is insurance institutions if
the insurance-support organization has systematically

received such recorded personal information from the

insurance institution within the preceding 7 yearss but the
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corrections amendmenty or fact of delction nreed not ke
furnished if the insurance—support oarganization no ‘Yonger
maintains recorded personal information about the
individualj and

(c) any insurance—supbort organization that furnished
the personal Inforeation which has been correcteds amendeds
or deletad.

{3) Whenever an individual disagrees with an insurance
institution?ssy agent®sy or insurance-support organizationt's
refusal to correcty amendy or delete recorded personal
informations the individual may file with the insurance
institutions agents or insurance~support arganizations

{(a} & concise statement setting forth what the
individual thinks is the correcty relevanty or fair
informations and

(Lt} a concijse statement of the reoasons why the
individual disagrees with the insurance institution'sy
agent®ssy or insurance-suppert crdanizstion's refusal  to
corrects amenas or delete recorded personal informationa

{#) If an individual files either statement described
in subsection {3), the insurance institutione =gants or
insurapnce-support organization shall:

(a} fil=a the statement with the disputed personal
information and provide a means by which anyone reviewing

the disputed personal information will be icade aware of
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individual®s statement and have accass to itj

(b) in any subsequent disclosure by the insurance
institutiony agenty or insurance-support organization of the
recorded persansl information that is the subject of
disagreementy clearly identify the matter in dispute and
provige the individual®s statement along with the recorded
personal information being disclosed; and

{c) furnish the statement to the persons in the manner
specified in subsection (2)e

{5) The rights granted individuals by this section
extend to all natural persons to the extent inforiration
about them is collected and maintained by an insurance
institutione agents or insurance-support organization in
connection with an insurance transactions The rights granted
to natural persons by this subsection do not extend to
information about them that relates to and is <collected in
connection with or in reasonable anticipation of a clzim or
civil or criminal proceeding involving thenae.

(6) For tha2 purpeses of this sections the term
minsurance—~support organization™ does not include "consumer
regorting agency” to the extent this section imposes rore
stringent reguirements on a consumer reporting agency than
othar state or federal lawe

Section 12. Reasons for adverse underwriting decisionse

(1} If an adverse underwriting decision is madey the

24~
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insurance institution or agent responsible for the decision
shall:

{2) either provide the applicanty policyholdery or
individual proposed for coverage with the specific reason or
reasons fTor the adverse underwriting decision In writing or
advise such person that upon written request he may receive
the specific reason or reasons In writing; and

{b}) provide the applicants policyholders or individual
proposad for coverage with 2 summary of the rights
established wunder sSubsection (2) and [sections 10 and 11].

{2) If a written request is received within 90 business
days from the date of the mailing of notice or other
communication of an adverse underwriting decision to an
applicanty policyholdery or individual proposed for
coverages the insurance institution or agent shall within 21
business days from +the date of receipt of the written
request furnish the persont

{a) the specific reason or reascns for +the adverse
underwriting decisiony in writings if such information was
not initially furnished in writing pursuant to subsection
(L}{a)s

{b) the specific items of parsonal and privileged
information that support those reasons; however:

(i) the insurance institution or agent is not required

to furnish specific items of privileged information if it
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has & reasonable suspicions based upon specific information
available for review by the commissionersy that the

applicanty policyholdery or individual proposed for coverage

has engaged in criminal activityy fraude matesial
misrepresentationy or material nondisclosure; and

(ii) specific items of medical record information
supplied by a medical care institution or medical

professional shall be disclosed either directly to the
individual about whom the Information relates or to a
medical professional designatad by the individual and
licensed to provide medical care with respect to the
candition to which the information relatess whichever the
insurance institution or agent prefers; and

{c) the names and addresses of the institutional
sources that supplied the specific items of information
pursuant to subsection {2)(b)s except that the identity of
any medical professional or medical care institution pust be
disclosed either directly to the individual or to the
designated medical professionals whichever the insurance
institution or agent prefersa

{(3) The obligations imposed by this section upon an
insurance institution or agent may be satisfied by another
insurance iJnstitution or agent authorized to act on its
behalf.

{#) When an adverse underwriting decision results

—26- i:);}) ;éqg
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solety from an oral request or inquirys the explanation of
reasens and summary of rights requirss by subsection {1) may
e given orallys.

Section 13« Information concerning previocus adverse
underwriting decisionse An Insurance institutions agenty or
ipsuranca-support organization msy not seeik information in
connection with an insurance transaction concerning:

(1} any previous adverse underwriting decision
experienced by an individual; or

{2) any previous insurance coverage obtained by an
individual through a residual market mechanism unless the
inquiry also requests the reasons for any previcus adverse
underwriting decision or the reasons why insurance coverage
was previously obtained through a residual market mechanisme

Section 14« Previous adverse underwriting decisionss An
insurance institution or agent may npot base an  adverse
underwriting decision in whole or in part:

(1) on the fact of a previous adverse underwriting

decision or on the fact that an individual previously

obtainad insurance coverage through a residual market

mechanisme but an Insurance institution or agent may base an
adverse wunderwriting decision on further information
abtained from an insurance institution or agent responsibie
for a previous adverse underwriting decision;

{2) on perscnal information received from an
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insurance-support organization whose primary source of
information is insurance institutionss bDut an insurance
institution or agent may base an adverse underwriting
decision on further personal information obtained as the
resutt of information received from such insurance-support
organizations

section 15« Oisclosure limitations and conditionses (1)
Except as Frovided in this sectiony an insurance
institutions agenty ar insurance-support organization may
not disclose any persﬁnal or privileged information about an
individual collected or received in connection with an
insurance transactione

{2) Cisclosure may be made with the written
authorization of the individual but:

{a) if the authorization is submitted by another
insurance institution, agents or insurance-support
organizations the authorization must meet the requirements
of [section 8]; or

[£+)) if the autherization 1is submitted by a person
othar than an insurance institutiony ajents or
insurance-support organizations the authorization must bes:

(i) dated;

{ii) signed by the individuals and

(#ii) cobtained 1 vyear or 1less prior tc the date a

disclosure is sought pursuant to this subsectione

~28-
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(3) Disclosure may be made to a person other than an

insurance institutions agents or insurance-support
organizationy provided such disclosure is reasonably
necessary:

(a} to enable such person to perform a businessy
professionaly or insurance function for the disclosing
insurance institutions agenty or insurance-support
organization and such person agrees not to disclose the
information further without the individual®s written
authorization unless the further disclosure:

{i} would otherwise be permitted by this section |if
made by an insurance fnstitutiony agenty or
insurance-support organizationj or

(ii) is reasonably necessary for such person to perform
its function for the disclosing insurance institutions
agenty or insurance-support organizationj or

(b) to enable such person to provide information to the
disclosing insurance institutions agents or
insurance—support organization for the purpose of:

{i) determining an individual®s eligibility for an
insurance henefit or paywenti or

(ii} detecting or preventing criminal activitys fraud,
material misrepresentations or waterial nondisclosura in

connection with an insurance transactions

{4) Disclosure may be made to an insurance institution,
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agents insurance-support organizations or self-insurer If
the informatien disclosed is 1limited to that which is
reasonably necessary:

{a) to detect or pravént criminal activityy fraude
material wisrepresentations or material nondisclosure in
connection with insurance transactions; or

{b) for either the disclosing or receiving insurance
institutions agenty or insurance-support organization to
perform its function in connection with an insurance
transaction involving the individuale

(5) Disclosure may be made to & medical care
institution or medical professional of that information
reasonably necessary for the following purposes:

(a) verifying insurance coveraqe or benefits;

(t) informing an individual of a medical problem of
which the individual may not be aware; or

(c) conducting an operations or seryices audite

(6) Disclosure may be made to an insurance regulatory
authoritye

{T) OBisclosure may be made to a law enforcement or
ather government authority:

{a) to protect the interests of the insurance
institutions agenty or insurance-support organization in
preventing or prosecuting the perpetration of fraud upon it;

or

-30- 5 '13 ;,J,‘.?fg:_}



10
11
12
13
14
15
16
17
15
19
20
21
22
23
24

25

LC 04TT/01

{b) if the insurance institutiaony aganty or
insurance-support organization reasonably believes that
illegat activities have been conducted by the individuola

{8) Disclosure may be made as otherwisa permitted or
requirad by 13w,

{9) Disclosure may be wmade in response to a facially
valid administrative or judicial orders including a search
warrant or subpoenae.

{103 Disclosure may be made for the purpcse of
conducting actuarial or research studiesy provided:

{2} no individual may be identified in any actuarial or
research report;

{b) materials allowing the individual to be identified
are returned or destroyed as soon as they are no longer
needed; and

(c) the actuarial or research organization agqrees not
to disclose the information unless the disclosure would
otherwisa be permitted by this section if made by an
insurance institutions agenty or insurance~suppert
organizatione

(i1l) Disclosure wmay be made to a party or a
representative of a party to a proposed or consummated sales
transfery mergery or consolidation of all or part of the
business of the insurance institutions agenty or

insurance-support organizationy if:z
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{a) prior to the consummation of the sales transfery
mergers or consolidation only such information is disclosed
as is reasonably necessary to enable the recipient te make
business decisions about the purchasey transfery merger, or
consol idations and

(B) the recipient agrees not to disclose the
information unless the disclosure would otherwise be
permitted by this section if made by an insurance
institutionsy agents or insurance-support organizationa

(12) Disclosure may be made to a person whose only use
of such information will be in comnection with the marketing
of a product or services if:

{a) no medical record infarmations privileged
informations or personal information retating to an
individual®s charactere personal habitse mode of Yivincy or
general reputation is disclosedy and npo classification
derived from such information is disclosed;

{b) the Individual has been given an opportunity to
indicate that he does not want personal information
disclosed for marketing purposes and has given no indication
that he dces not want the information disclosed; and

(c) the person receiving the information agrees not to
use It except in connection with the markating of a2 product
or sarvice,

{13) Disclosure may be made to an affiliate whose only

-32-
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use of the information will be in connection with an audit
of the insurance institutlon or agent or the marketing of
an insurance product or service if the affiliate agrees not
tc disclose the information for any other purpose or ta
unaffiliated personse

(14) Disclosure may be wade by 3 consumer reporting
agency to a person other than an Insurance institution or
agente

(15) Disclosure may be made to a group policyholder for
the purpcse of reporting claims experience or conducting an
auwdit of the insurance institution®s or agent's operations
or services §if the information disclesed is reasonably
necessary for the group policyholder to conduct the review
or audits

{16) Disclosure way be made to 2 professional peer
revizaw organization for the purpose of reviewing the service
or conduct of a medical care institution or medical
professionals

(17) Disclosure may be made to a governmental authority
for the purpose of determining the individua¥®s eligibility
for health benefits for which the governmenta! authority may
be liaple.

{18) Disclosure may be made to a certificateholder or
policyholder for the purpose of providing information

regarding the status of an insurance transactions
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Section l6e Power of the commissioners (1) The
commissioner has the power to examine and investigate the
affairs of every insurance institution or agent daing
business in this state to deterwine whether the insurance
institution or agent has been or is engaged in any conduct
in violation of [this act]e

{2} The commissioner has the power to examine and
investigate the affairs of every insurance-support
organization acting on behalf of an insurance iInstitution or
agent that either transacts business in this state or
transacts business outside this state which has an effect on
a person residing in this state in order to determine
whether such insurance-support orgsanization has been or is
engaqged in any conduct in viclation of {this act}.

Section 17« Hearingsy witnessesy appearancesy
production ‘of bookse and service of processs (1} The
commissioner shall hold a hearing whenever he has reason to
believe that an insurance institutions agenty or
insurance-support organization has been or i$ engaged in
conduct in this state that wviolates [this act] or §if the
commissioner believes that an insurance-support organization
has been or is engaged in conduct outside this state which
has an effect on a person residing in this state and which

violates [this act]e The commissioner shall issue and serve

upon such insurance jnstitutions agents or insurance-support

e SB R0
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organization a statement of charges and notice of hearing
specifying a time and place for the hearings The date for
the hearing may not be less than 20 days after the date of
services

(2) At the hearing the insurance institutions ayents or
insurance-support organization charged has the opportunity
to answer the charges against it and present evidence on its
behalfs Upon good cause showns the commissioner may permit
any adversely affected persons by counse?! or in persone to
interveney appears and be heard at the hearings

{3) At a hearing c¢onducted pursuant te this sections
the commissioner may administer cathsy examine and
cross—examine witnessesy and receive oral and documentary
eyidences The commissioner has the power to subpoena
witnessesy compel their attendances and require the
production of bookss paperss recordss Correspondencey and
other documents that are relevant to the hearinge A
stenographic record of the hearing shall be made upon the
regquest of any party or at the discretion of the
comnissionere If no stenographic record is made and if
judicial review is soughts the commissioner shall prepare a
statement of +the avidence for uwse on reviews Hearings
conducted under this section are governed by the same rules
of evidence and procedure applicable to administrative

proceedings conducted under Title 2¢ chapter 4.
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{4) Statements of chargess noticesy orderss and other
processes of the commissicner under [this act] may be served
by anyone duly authorized to act on behalf cf the
commissionaras Service of process may be completed in the
manner provided by law for service of process in civil
actions or by registered maile A copy of the statement of
chargess notices order, or other proecess shall be provideo
to the person or persons whose rights under [this act] have
been allegedly violateds 4 verified raturn setting forth the
manner of servicesy or return postcard receipt in the case of
registered maily is sufficient proof of service.

Section 18« Service of process — insurance-support
organizationss For the purpose of {this actly an
insurance-support organization transacting business outside
this stoate that has an effect on a person residing in this
stete is considered to have appointed the commissioner to
accept service of process on its behalf. The commissioner
shall mail & copy of the notice by registered mail to the
insurance-support organizetion at its last known principal
place of businesse The gseturn postcard recelipt for such
mailing is sufficient proof that the same was properly
mailed by the commissioners

Section 19« Cease and desist orders and reportse (1}
ify after a hearing pursuant to [section 177y the

commissioner determines that the insurance institutiony
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agents or insurance-support organization charged has engaged
in conduct or practices in violation of [this act]e the
comnissioner shall reduce his findings to writing and shall
issue and cause to be served upon the Insurance institutions
agents or insurance—support organization a copy of the
findings and an order requiring the insurance institutions
agents or insurance-support organization to cease and desist
frem the conduct or practices constituting a violation of
fthis act].

(2) Ife after a hearing pursuant to [section 17}s the
commnissioner determines that the insurance institution,
agents or insurance-support organization charged has not
engaged in conduct or practices in violation of {this act]s
the commissioner shall prepare a written report which sets
forth findings of fact and conclusions of lawe The report
shalt be served upon the insurance institutions agenty or
insurance-support organization charged and upon <the person
or persons if anye whose rights under [this act] were
allegedly violateds

(3} Until the expiration of the time allowed under
{sectian 217]'for filing a petition for review or until such
a petition is filedy whichever OCCuUrs firsty the
commissioner mey modify or set aside any order or report
issued under this sectione. After the expiration of the time

allowea wunder [section 21] for filing a patition for reviaw
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or if no such petition has been filedy the commissioner mays
after notice and opportunity for hearings altery medifyy or
set asidey in whole or in parts any order or repcrt issued
under this section whenever conditions of fact or Taw
warrant such action or if the public interest so requires.

Section 20« Penaltiess (1) If a hearing pursuant to
[section 1T} results in the finding of a knowing viclation
of [this act]s the commissioner maye in addition to the
isswance of a cease and desist order as prescribed in
{section 19]y order payment of & penalty of not mere than
$500 for each violation but not tc exceed $104000 in the
aggregate for multiple violationsa

{2) Any person who violates a cease and desist order of
the commissicner under [section 19} mays after notice and
hearing and upon order of the commissionery be subject to
one or more of the following penaltiess at the discretion of

the commissioner:

{a) a fine of not more than $104000 for each violationj
or

{b) a fine of not more than $50+000 if the commissloner
finds thst violations have coccurred with such frequancy as
to constitute a general business practicei and

(c) suspension or revocation of an insurance
institution's or agent®s licenses

Section 2le Judicial review of orders and reportse (1)

e 5 B a0
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Any person subject to an order of the commissioner under
[section 19] or [section 20] or any gerson whose rights
under [this zct] were allegedly violated may obtain a review
of any order or report of the comrissioner by filing in the
district court of Lewis and Clark Countys within 30 days
from the date of the service of such order or reporty a
written petition requesting that the order or report of the
commissioner be set asides A copy of the petition must at
the same time be served upon the commissionery who shall
forthwith certify and file iIn the distriet court a
transcript of the entire record of the proceeding giving
rise to the order or report that is the subject of the
petitione Upon the filing of the petition and transcripty
the district court bhas Jurisdiction to make and enter 2
decree wmodifyingy affirmings or reversing any order or
report of the commissioners in whole or in parte The
findings of the commissioner as to the facts supporting any
order or reporte If supported by clear and cenvincing
evidencey, are canclusives

(2} To the extent an order or report of the
commissioner is affirmeds the court shall issue its own
order commanding obedience to the terms of the order or
report of +the commissioner. 1If any party affected by an
order or report of the commissioner app;ies to the court for

leave to produce additional evidence and shows to the
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satisfaction of the court that such additional evidence is
material and that therz are rgasonable grounds for the
failure +to produce such evidence in prior proceedingss the
court may order such additional avidence to be taken bpefore
the commissioner in such wanner and upon such terwms 2nd
conditions &s the court may consider propera The
commissioner may modify his findings of fact or make new
findings by reason of the additional evidence so taken and
shell file such modified or new findings along with eny
recommendationy if anys for the modification or revocation
of a previous order or repaorte If suppocrted by clear and
convincing evidencey the modified or new findings shall be
conclusjve as to the matters contained thereines

{3) An order or report issued by the commissioner under
[sections 19 or 20] is final:

{a) wupon the expiration of the time allowed for the
Filing of a petition for reviewy if no such petition has
been duly filed; except that the commissioner may modify or
set aside an order or report to the extent provided in
[{section 19{3}]}]; or

{b) upon a final decision of the district court if the
court directs that the order or report of the commissioner
be affirsed or the petition for review dismisseds

(4) No order or report of the commissioner under [this

act] or order of a court to enforce the same in any way

—40-~
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relieves or absolves any person affected by the order or
report from any liability under any cther law of this statee

section 22« Individual remediess {1) If any insurance
institutions agentsy or insurance-support organization fails
to comply with [sections 109 11y or 12] with respect to the
rights granted under [those sections]s any person whose
rights are violated may apply to the district court of this
state or any other court of competent jurisdiction for
appropriate equitable relief.

{2) An insurance institutionsy agentes or
insurance-support organization that discloses information in
violation of [section 15} is liable for damages sustained by
the individual to whom the information relates. Howevers an
individual is not entitled to a monetary award which exceeds
the actual damages sustained by the individual as a result
of a violation of [section 15]e

{3) In any action brought pursuant to this sections the
court may award the cost of the action and reasonable
attorney's fees to the prevailing partye.

{#) An action under this secticn must be brought within
2 years from the date the alleged violation Is or should
have been discovereda

(S} Except as specificslly provided in this sections
there is no remedy or recovery availablz to individualss in

Taw or in equityy for occurrences constituting a viotatiaon
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of any provision of {this act]e.

Section 23. Immunitys A cause of action or claim for
velief in the nature of defamations invasion of privacy, or
negligence does not arise against any person for disclosing
personal or privileged information in accordance with [this
act]s nor does such a cause of action or claim for relief
arise against any persen for furnishing persenal or
privileged information to an Insurance ijnstitutions agenty
or insurance-suppert organizatione Howevers this section
does not provide immunity for disclosing or furnishing False
information with malice or willful intent +teo injure any
persons

Section 2%. Obtaining information under false
pretensess Any person who knowingly and willfully obtains
information about an individual from an  insurance
institutions agents or insurance-support organization wunder
false pretenses shall be fined not more than $104000 or
imprisoned for not more than 1 years or bothe

Section 25« Codification instructions. This act is
intended to be codified as an integral part of Title 33y and
the provisions of Title 33 apply to this acte

Section 26+ Severabilitys If a part of this act is
invalids all valid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in

one or more of its applicationss the part remains in effect
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in all wvalid applications that are severable from the
invalid applicationss

Section 27« Repealera Sections 50-16-301 through
50-16-305 and 50-156-311 throuch 50~16=314 MCAe are
repealede

Section 28. Effective datee (1) This act is effective
on July ls 1982.

{2) The rights Sranted under [sections 10+ 11y and 15}
are effective on July 1y 1982y regardless of the date of the
collection or receipt of the Information that is the subject
of those sectionss

-End-
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17 REPEAEENG-SEEFHANS— 50~1 6381 -FHR BIGH-50—16~F0%— AND—S8—£6—-3+¢ 17 or . ifsurance-support - organizations thate oa or after [the
18 FHROUEH-58-16-31avr—HER. " 18  effective date of this act]:
19 - 19 (a) in the case of 1lifes healthe or disabiFicy
20 BE f} ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 20 insurance:
21 ‘Sectiun le Short titles [This act) may be cited as the 21 {i} collects receivey oOr maintain information in
22 "Ihiﬁraﬂce Information and Privacy Protection Act™. 22 connection with insurance transactions that pertains  to
23 Section 2« Purposees The purpose of [this act] is to 23 natural persons who are residents of this state; or
24 establish standards for the collection, use, and disclosure 24 {ii) engage in insurance transactions with applicantsy
25 of information gathered in connection with  insurance 25 individualss or poelicynolders who afe residents of this
-2= SB 240
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State; and

() in the case of praoperty or casualty insurance:

(i) collects receives or maintain - informatijon in
connection with insurance transactions involwing poticiesy
contractse or certificates of insurance delivergdy issued
for deliverye or renewed in this state; or

{ii}) engage in insurance transactions involving
policiesy contractssy or certificates of insurance delivereds
issued for deliverys or renewed in this state.

{2) The rights granted by [this act] extend to:

{a) in the case of 1lifey healthe or disability
insurances the following persons who are residents of this
state:

(i) natural persons who are the subject of information
collectads receiveds oOr maintained in cgnnection with
insurance transactions; and

{ii) applicantsey individuals, or policyholders who
engage in or seek Lo engage inA insurance transactionsi and

{b) in the case of property or casualty insurances the
fol lowing persons:

{i) naatural persons who are the subject of information
collecteds receiveds or wsaintained in comection with
insurance transactions invalving policiess contractse or
certificates of. insurance deliveredey issuvad for deliverys or

renowed in this state; and
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{ii) applicantssy individualss or policyholders who
engage in or seek o engage in insurance transactions
involving policiess contractss or certificates of iasurance
delivereds issued for deliverys or renewed in this states

€3) For the purposes of Lthis sectionsy a3 person is
considered a resident of this state if the person*s last
known mailing addresss as shown in the records of the
insurance institutione agent s or insurance~support
organizations is located in this state.

{%) [This act] does not apply to information collected
from the public records of a governmental authority and
maintained by an insurance institution or its
reprasentatives for the purpoese of insuring the title to
real property located in this states

Seckion 4« ODefinitionss AS used in [this act)s the
following definitions apply:

(1) (a) "Adverse underwriting decision™ means:

{i)} any of the following actions with respect to
insurance transactions involving insurance coverage that are
individually underwritten:

(A} a declination of insurance coverage;

{8} a termination of insurance coverage;

{€} Fajlure of an agent to apply for insurance
coverage with a specific Insurance institution which the

agent represents and which is requested by am applicant;

4 SB 240
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{0} in the case of a property or casualty insurance
coverage:

(I} placement by an insurance institution or agent of
a risk with a2 residual market mechanissey an wunauthorized
nsurers or an ' insurance institution which specializes in
substandard risks;: or

(il) the charging of a higher rate on the basis of
information +that differs from that which the applicant or
palicyholder furnished;

(E) in the case of a 1lifes healths or disability
insurance coverages an offer to insure at higher than
standard rates.

{b} The following actions are not adverse underwriting
decisions but the insurance institution or agent responsible

for their occurrence shall nevertheless provide the

applicant or policyholder with the specific reason or -

reasons for their occurrence:

(i) the termination of an individual policy form on a
class or statewide basis; or

{ii} a decTination of insurance coverage 5olely because
such coverage is not avajlable on a class or statewide
basis; or

(iii) the rescission of a policy.

{2) “Affiliate™ or "affiliated™ means a person that

directly or indirectly through ong . or more intermediaries
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contralse is controlled bye or is under cosmon contral with
another person.

{3) " “Agent" means an agent or -  enrollment
representative as defined in 33-17-102 and 33-36—3Fle

(4} “hipplicant™ means a parson who seeks €0 comtract
for insurance cowerage other than a person seeking group
insurance that is not individually underwritten.

{S} "Consumer report® means any writteny orals or
other communication of information bearing on a naturatl
person®s credit worthinessy credit standings cradit
capacitye charactery gener al reputations personal
characteristicses or mode of living which is used or expected
to be used in connectiow with an insurance transaction.

(6) “Consumer reporting agency™ means any person who:

{a) regularly engagess in whole or in parts in the
practice of assembling or preparing consumer reports for a
monetary fee;

{b} obtains information primarily from sources other
than insurance institutionsi and

(c) Furnishes consumer reports to other personse

{T) “Control®, including the terms “controlled by® or
“under common contral with*, means the possessiony direct or
indirecty of the power to direct or Cause the direction of
the management and policies of 3 persons whether through the

ownership of voting securitjess by contract other than a

&= SB 240
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commercial  contract for goods or nonmanagement servicess or
otherwises ‘'unless the power is the result of an official
position with or corporate office held by the person.

{8) *"Declination of insurance coverage™ aeans a
denials in whole or in parts by an insurance institution or
agent of requested insurance coverdges

{3}y "“Individual" means a.naturaI per son who:

{a) regarding property or casualty insurances is a
pasts presents or proposed named insured or
certificateholder;

{b) regarding lifeys, healthy or disability insurancer
is a paste presenty or proposed principal - insured or
certificateholder; '

fc} is a paste presenty or proposed policyowner;

{d) is a past or present applicant;

(e} is a past or present claimant; or

(f} derived, derivesy or is proposed to derive
insurance coverage under an insurance policy or certificate
subject to {this act).

{10} "Institutional scurce"” means a person or
governmental entity that provides information about an
individual to an agents insurance institutions or
insurance-~support organizations other than:

{a) an agent;

(b} the individual who is the subject of the

- 88 240
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informationi or

{cy @ natural person acting in 3 persamnal capacity
rather than a business or professional capacitys

{11} "Insurance institution® a&eans a corparations
associations partnerships recjprocal exchangey interinsurers
Lioyd®s insurers fraternal benefit societyr or other person
engaged in the business of insurances including health
maintenance organizatiaonsy and health service corporations
as defined in 33-30~-101« ™Insurance institution™ does not
include agents or .insurance-support organizations.

(12) (a) *“Iasurance—~support organization® means a
person who regularly engagess in whole or in party in the
practice of © assembling or collecting information about
natural persons for the primary purpose of providing the
information to an insurance institution or agent for
insurance transactionss incliuding?

{i} the furnishing of Consumer reports or
investigative consumer reports to an insurance institution
or agent Ffor use In connection with an insurance
transactioni or

{ii} the collection of personal information from

- insurance institutions, agents, or other  insurance-support

organizations for ‘' the purpose of detecting or preventing
fraude material wmisrepresentations or material nondisclosure

in comnectjon with insurance underwriting or insurance claim

-8~ 5B 240
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activity.

{b) The following persons are not insurance-support
organizations for purposes of [this act}: agentss: government
institutionss insurance institutionss medical - care
institutions and medical professionals.

{13) *Insurance transaction® means a transaction
involving insurance primarily - for personalsy Ffamilys or
household needsy rather than business or professional needs,
that entails:

(a) the determination of an individual®s  eligibility
for an insurance coverages benefity or payment; or

(b} the servicing of an:insurance applicatiens policys
contracts or certificate.

{14) "Investigative consumer report™ means a consumer
report or portion thereof - containing information about a
natural person®s charactery general reputations personal
characteristicss or mode of living obtained through personal
interviews with the person's neighborse friendss associatess
acquaintancess or others who may have knowledge concerning
such items of informatione

{15) "Medical care institution® wmeans a facility or
institution that is licensed to provide health care services
to natural personse including but aot Timited to
health-maintenance organizationss home health agenciesy

hospitalss medical cltinicse public health agenciess

-9 SB 240
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rehabitTitation agenciess and skillad pursing focilities.

(16) "Medica)l -professional™ wmeans a person licensed or
certified to provide health care services to natural
personse including but not 1limited to a chirdgprattors
clinical dietitiane clinical psychologisty dentiste nurses
occupational therapists optometrists pharsacists physical
therapisty physicians podiatrists psychiatric social - worker
or speech therapiste

(17) "Medical record ] information* mecans personal
information that:

{a) relates to an individual®s physical or wmental
conditions medical historys or medical treatment; and

(b} is obtained From a medical professional or medical
care institutions from the individualy or from ¢the
individual *s spouses parents or legal! guardians

(lsj "Person®™ means a nateral persone corporationy
associations partnerships or other legal entitye

{19) "Personal informatiaon®™ means any - individualiy
igentifiable information gathered in connection with an
insurance transaction from which judgments can be made about
an individual®s charactery  habits» avocationses financess
occupations general reputations credits healths or ary other
personal characteristicss Personal information includes an
individual *s name and address and medical record information

but does not include privileged information.

=10~ 58 240
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(20} “Policyholder™ means a person who:

(3} in: the case of individual property or casuvalty
insurances is a present named insured;

{b)  in the case of individual Jlifes healths or
disability insurances is 3 present policyowner; or
insurance that  is

(c)y in the case of gr oup

individually underwrittens is a present group
certificateholder. ’

{21) "Pretext interview™ aeans an: interview during

which a persony in an attempt to obtain information about a

natural persone performs one or more of the following acts:
{a) pretends to be someone he is not;
(b) pretends to represent a person he is not in fact
representing;

(c} misrepresents the true purpose of the interview;

{d) vefuses to identify himself upon requests

{22) *Privilteged information" wmeans any Individually
identifiadle information that:

{3) relates to a claim for insurance benafjtrs or 3
civilt or crisinal proceeding involving an individuatli and

{b} is collected in conrection with or in reasonable
anticipation of a claim for insurance benefits or civil or
criminal proceeding involving an: individualea Information

otherwise meeting the requirements of privileged .information
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under this subsec tion wildt be considered “personal
information® under [this act] if it is disclosed in
violation of [section 15].

(23) "Aesidual market mechanism™ medns an associations
organizationy or other entity defined or dJdescribed n
33-8-103 and 61-6-144.

[24) "Tarmination of . insurance coverage” or
stermination of an insurance policy™ means either 2
cancellation or nonrenewal of an insurance policys in whole
or in party for any reason other than the failure to pay a3
premium as required by the policye

{(25) “"unauthorized insurer™ nmeans an insurance
institution that has not been granted a certificate of
avthority by the commissioner to transact the business of
insurance in this states

Section Sa Pretext interviews prohibited -- exception.
(1} Except as provided in subsection (2)e¢ an insurance
instjtutions agent or insurance-support organization may not
use oOr authorize the use of pretext interviews to obtain
information in connection With an insurance transaction.

{2) A pretext interview may be undertaken to obtain
information from a person or institution that does not have
a generally or statutorily recognized privileged
retationship - with the pecson about whom the information

relates for the purgose of invastigating a claim when based

-12- SB 240
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upory specific infdrsation - availabla for review by the
commissioner that there is a reasonable basis for suspecting
criminal activitys fraude material wisrdpresentations or
material nondisclasure in connection with the claim.

Section &« Notice of insurance information practices.
(1) An insurance institution or agent shall provide a notice
of information practices to all applicants or policyholders
in connection with insurance transactions as provided below:

(a) in the case of an application for insurances a
notice shall be pravided no later than:

{i} at the time of the delivery of the insurance
policy or certificate when personal information is collected
onlty from the applicant or from public records; or

{ii) at the time the collection of personal information
is initiated when personal information is coltected from 2
source other than the applicant or public records;

{b} in the case of a policy renewaly a notice shall be
provided no later than the policy renewal dater except that
no notice is required in connection with a policy renewal
if:

{i) personal information is collacted only from the
poticyholder or from public records; or

{ii) 8 notice meeting the requirements of this section
has been given within the previous 24 months; or

{c} in the case of a policy reinstatement or change in
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insurance benefitsy a notice shall be provived no taver than
the time 3 request for & policy reinstatement or change - in-
insurance benefits i5 recaived by the insurance institotions
except that ne noticte is required if personal information is
collected only from the policyholder or from public records.

{2) The notice must be in writing and must state:

(a) whether personal .inforsation may be collected from
persons other than the individual or lindividuals proposed
for coverage;

(b} the types of personal - inforﬁation that may be
collected and the types of sources and investigative
techniques that may be used to collect such information;

{c) the types of disclosures identified in subsections
{3)s (4)e {S)s {6)s (T)» (10%e (12)+ {13)e and (15} of
[section 15] and the circumstances under which such
disclosures may be made without prior authorization.
Howevere only those circumstances that occur with such
frequency as to indicate a general business practice must be
describeds

(d) a description of the rights established under
{sections 10 and 11)] and the manner in which those rights
may be exercised; and

(e) that information obtained from a8 report prepared
by an insurante~support vrganization way be retained by the

insurante—suppdrt  organization  and disclosed to other

-y SB 240
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pPEYSONS.

{3) In lieu of the notice prescribed in subsaction
{2)e the insvrance institution or agent may provide an
abbreviated notice informing the applicant or policyholder
that:

{a) personal information may be collected from persons
other then the individual or individuals proposed Ffor
coverage;

(b} such information as well as other personal or
privileged ieformation subsequently collected  hy the
insurance institution or agent may in certain circumstances
be disclosed to third parties without authorization;

{c} a8 right of access and correction exists with
respect to all personal information collected; and

{d) the notice prescribed in subsection (2) must be
fFurnished to the applicant or policyhclder upon requests

{4} The obligations imposed by this section upon an
inswrance institution or agent may be satisfied by another
insurance institution or agent authorized to act on- its
behal fe.

Section T. Marketing - and research SUTVeYSe An
insurance institution or agent shall clearly specify the
questions that: are designed to obtain:informaxiones from an
individual in connection with an insurance transactiony

solely for marketing or research purposes.
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Section B« Content and disclosure of  authorization
formse Motwithstanding any other pravision of law of this
states an insurance institutions agenty or inssrance-support
organijzation may not utilize as its disclosure authorization
form in connection with insurance transactions a form or
statement that authorizes the disciosure of persanal or
privileged information about an individual to the insurance
institutions agents or: inNsSurance-support organization unless
the forw oF statement:

(1) is written in plain language;

(2} is dated;

t3) specifies the types of persons authorized 1to
disclose information about the individual;

{4} specifies the nature of the information authorized
to be disclosed:

{(5) names the insurance institution or agent and
identifies by generic reference representatives of the
insurance institution to whom the individual is5 authorizing
information to be disclosed;

(6} specifies the purposes for which the information
is collected;:

{7) specifies the 1length of time such authorization
remains valide which may be no tonger than:

{a) in the case of authorizations signed  for the

purpose  of collecting information in conmectian with an

=1~ $8° 240



10
1n
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0240702

application for an insurance policys a policy reinstatements
or a request for change in policy benefits:

(i) 30 months from the date the authorization is
signed i1f the application or request invoives lifes healthe
or disability insurance;

(ii) one year from the date the authorization is signed
if the application or request involves property or casualty
insurance;

tb} s the case of authorizations sigped for the
purpose of collecting information in conrection with a claim
for benefits under an insurance policy?

(i) the term of coverage of the policy if the claim is
for a health insurance benefit;

{ii} the duration of the claim if the claiw is not for
a health insurance benefit; and

{8) advises the individual or a person authorized teo
act on behalf of the individual that the individual or the
individual®s authorized representative is entitled to
receive a copy of the authorization forme.

Section 9. Investigative consumer reportse (1) An
insurance institutions agenty or insurance-support
organization may not prepare oOr request an investigative
consumer report about an individual in connection with an
insurance transaction involving an application for

insurances 3 polticy renewals a policy reinstatements or a
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change in insurance benefits untess the insurance
institution or agent informs the individual:z

>—(a) that he may request to be interviewad in
connection with the preparation of the  investigative
consumer report; and

{b) that upon a request pursuant to {section 10G}s bhe
is entitled to receive a copy of the investigative consumer
repért.

-(2} If an investigative consumer repaort - is to be
prepﬁred by an insurance institution or agents the insurance
ins{itution of  agent shall institute reasonable procedures
te ébnduct a personal interview requested by ah - individuale

T¢3) 1f an investigative consumer report is to be
prepﬁred by an inSurance-support ordanizations tha insurance
institution ar agent desiring such report shall - inform  the
insﬁ}ance—support' organization whether a personal interview
has been requested by the individual. The insurance—support

organization shall institute reasonable procedures to

conduct such interviews if requested.

Section 10« Access to recorded - personal informations
{1) 1f an individuals after proper identifications submits a
wriﬁien request to an - insurance institutions agents or
insd}ance-support aorganization for access to recorded
persbnal information about the individual that is reasonably

desé}ibed~'by the individual and reasonably locatable and

-18- $B 240
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retrievable by the insurance institution. agents or
insdrance—Support organizations the insurance institutions
ageh}. oF insurance-support organization shalle ' within 30
business days from the date such request i5 received:

A(a) infore the individual of the nature and substance
of the recorded personal - information in weitings by
telébhoﬂev or by other ora! communications whichever the
insurance institutiony agenty ar i AsSuT ance~support
orgshization prefers;

ﬁ(b) permit the individual €0 see and copys in persons
the recorded personal information pertaining te him  or to
obtain a copy of the racorded personal information by mails
whichever the individual preferse [f the recorded personal
information . is in coded - Forw: an accurate translation in
plafn language must be provided in writing.

'7lc) disclose to the individual the ideatity, if
recordeds of those persons to whom the insurance
Ensz}tutionv agents or dnsurance-support organization has
disciosed the personal information within 2 years prior Lo
the'}equest and if the identity is not recordeds the names
af - 1nose insurance institutionss 3gentses insurance-support
orgahizétions. or other persons to whom such inforaxtion is
nor‘;liy disclosed; and

- (dy provide the individual with a summary of the

procédures he may use to request correctiony amendments or
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deletion of recorded personal information.
{2) Personal information provided pursuant to
subsection {l1) must jdentify the source of the information

if such source is an institutional sources

{3) Medical record information supplied by a medical

care institution or medical professional and requested under

subsection (1)+ together with the identity of the medical
professional or medical care institution that provided the
informations Sshall: be supplied either directly to the
individual or to a medical professional designated by the
individual and Yicensed to pravide medical care with respect
to the condition to which the information relates. whichever
the insurance institutione agentsy or insurance-support
organization prafers. if it elects to disclose the
information to a medical  professional designated by the
individual, the insurance institution, agents or
insurance-support organization shald notify the individuals
at the time of the disclosurey that it has provided the
information to the medical professionale

{4) Excapt for personal  information provided under
[section 12}y an insurance institutions agents or
insurance-support organization may charge 8 reasonable fae
to cover the costs incurred in providing a copy of recorded
personal information to individuals.

{5) The obligatioms imposed by this section wvpon an

-20- S8 240
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insurance institution or agent may be satisfied by another
insurance institution or agent authorized to act on its
behalf. MWith respect to the <copying and disclosure of
recorded personal information pursuant to a3 reguest under

subsection {1)s an insurance institutiany agents or

insurance~support organization may make arrangements wWith amn -

insurance-support organization or a4 consumer reborting
agency to copy and disclose recorded personal information on
its behalf.

(4} The rights granted to individuals in this section
extend to all natural - persons to the extent information
about them is collected and maintained by an iasurance
nstitutions agents oOr - Insurance-support orgamization in
connection with an insurance transactions The rights granted
to all netural persons by this subsection do not extend to
information about them that relates to and is colleckted 1in
connection with or in reasonable anticipation of a claim or
civil or criminal proceeding involving thems

{7}y For the purposes of this sectiony the term
"insurance-support organization® does not include “consumer
reporting agency™ except to the extent this section imposas
more stringent requireménts on 4 consumer reporting agency
than other state or federal 1awe

Section 11« Correction: amendments or deletion of

recorded - personal ' informations (1) Within 30 business days
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from the date of receipt of a written: regquest from an
individual . to correcte amende or delete any recorded
personal information in its possession about the individuale
an  insurance institutions agents or insur ance-support
organization shall either:

fa) corrects amends or  delete the portion of the
recorded personal anfarmation in dispute; or

{b) notify the individual of:

(i} its refusal to wmake such corrections amendmente or
delation}

{ii) the reasons for the refusal; and

(1ii) the individual®s right to file a sStatement as
provided in subsection (3.

12y 1f the insurance institutions agents or
insurance-support organization correctsy amendsy or deletes
recorded personal information in accordance with subsection
(L1 (3} the insurance institutiony agents or
Wnsurance-support organization shall sQ notify tine
individual in writing and furnish the corrections amendments
or fact of deletion to:

{a) any person specifical by designated by the
individual who may haves within the preceding 2 yearss
received such recorded personal information;

{b) any insurance-support organization whose primary

source of personal information i1s insurance institutions if

-22~ $3 240
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the insurance-support organjzation has systematically
received such recorded personal information fram the
insurance institution within the preceding T yearss but the

correction, awendment: or fact of deletion need not be

- furnished if the insurance-support organization no longer

maintdins recor ded persanal information about the
tndividual; and

" {c) ' any insurance-support organization that furnished
the personal .information which has been correcteds amendeds
or deleted.

(3) uWhenever an individua]-di;agrees with an insurance
institution®sy agent®s, Or insurance-support organization's
refusal - to correcty amendsy or delete recorded perSonal
information. the Individual wmay Ffile with the insurance
institutiony agents or insurance—support organization:

{a) a concise Statement setting Fforth what the
individual thinks is the correcty, relevants or fair
infarmation; and

{(b) =a concise Statement of the reasons why the
individual - disagrees with the insurance institution’ sy
agent®sy OF  insurance-suppert organization's refusal to

corrects amends Or delete recocded personal informations

(#) If an indivigual files either statement described

in subsection (3)+ the imsurance institutions agents or

insurance~support organization shall:
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{a) file the statement with the disputed personal
information and provide a means by which anyone reviewing
the diéputed personal information will  be made aware of
ingividual’s statement and have access to it;

L(b) in any subsequent disclosure by the insurance
institutions agenty or insurance-support organization of the
recorded personal information that is the subject of
diségréement- clearly identify the matter in dispute and
proﬁide the individual’s statement along with the recorded
pergbnél information being discloseds: and

- [é) fusnish the statement to the persons in the manrer
specified in subsection (2)e

(5) Yhe rights granted individuala by this section
extend to all natural persons to the extent information
about them is collected and maintained by an insurance
institution, agent- or insurance-suppart organization in
connection with an insurance transaction. The T ights granted
to ﬁaﬁural persons by this subsection do not extend to
infdrmétion about them that relates to and is collected in
connection with or in reasonable anticipation of a claim or
civil ar criminal proceeding invelving them.

_(&p For the purposes of this sections the term
'ingur;ncewsuppOtt organization™ does not include "consumer
repgrt}ng agency” to the extent this Section . imposes more

stringent requiresents on a consufer reporting agency than

— 24— SB 240



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0240,02

other state or federal lawe.

Section 1Z. Reasons for adverse underwritcing -
decisions. (1) If an adverse underwriting decision is mades
the insurance institution or ~ agent responsible for the
decision shall:

{a9) either provide the applicanty policyholder, or
individual. proposed for coverage with the specific reason or
reasons for the adverse underwriting decision in writing or
advise such persan that upon written request he may receive
the Bpecific reason or reasons th writing: and

'(b) provide the applicantes policyholders or individual
proﬁoséd for coverage with a summary of the rights
established under subsection (2) and fsections 10 and iE]e
7(3) If a written request is received within 90
business days Ffrom the date of the mailing of notice or
othé} Eommunication of an adverse underwriting decision to
an appticantsy policyholders or individual proposed for
cove}age' the 1nsurance institution or agent shall within 21
business days from the date of reczipt of the written
!eqﬁesf furnish the person:

-(5) the specific reason or reasans for the adverse
undéru}iting decisions in writings if such information was
not iﬁitially furnished in writing pursuant to subsection
(l)(a};

" (b} the specific items of personal and privileged

-25=~ 5B 240

10

11

12

13

“1e

15
16
17
18
19
20
z1
22
23
24

25

58 0240702

information that support those reasons; however:

" (i) the insurance institution or agent is not required
to furnish specific - items of privileged information if it
has a reasonable suspicions based upon specific  information
available for review by the commissionery that the
app{}cant' policyholders or individual proposed for coverage
has -engaged in criminal activitys Frauds material
misfépresentationv-or material nondisclosure; and

B (i1) specific items of medical ‘' record information
supp\ied by a wmedical care institution or ¢ - medical
proféssional shall be Jdisclosed either directly to the
individual about whom the information relates or to a
medical professional designated by the individual ' and
licéﬁsea to provide medical care with respect to the
cond}tion to which the information relatess whichever the
insurance institution or agent prefers; and

{c) the names and addresses of  the institutional
sources that supptied the specific items of information
purshant to subsection (2){b}s except that the identity of
anyA;edical professional or medical care institution must be
disclosed either directly to the individual or to the
desfénated medical professionales whichever the insurance
institution or agent preferss

i {3) The obligations imposed by this section upon an

insurance institution or agent may be satisfied by another
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irsurance institution or agent authorized to act on jts
behal f.

‘>¢kj vhen an - adverse underwriting decision results
soléiy from an oral request or inquirys the explanation of
reasons and sumwary of rights required by subsection (i} may
be 5iven oraliye

" section 13. Information concerning previous adverse
undé}writing decisions. An insurance institutions agents or
insa}ance~support organization may not seek information in
connection with an insurance transaction concerning:

- {1} any previous adver se underwriting decision
Expe}ienced by an individuali or

" {2) any previous insurance coverage ' obtained by an
individual through a residual market mechanism unless the
inqdiry also requests the reasons for any previous adverse
undé}uritlng decision or the reasons why insurance coverage
nasibreviously obtained through a residual market mechanisme

" section l4a Previous adverse underwriting decisions.
An _}nsurance institution or agent may not base an advearse
und;}uriting decision in whole or in part:

"(li on the fact of a previous adverse underwriting
decision - or on the fact that an  individual previously
obtained insurance coverage through a residual market

mechanisms but an insurance institution or agent may base an

adversa underwriting decision on further information
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obtained from an insurance institution or agent respansible
for a previous adverse underwriting decision;

(2) on personal information received from  an
insurance-support organization whose primary source of
information is insurance - institutionss but an insurance
institution or agent may base an adverse underwriting
decision on erther personal information obtained as the
result of information received fFrom sSuch insurance-support
organization.

Section 15« Disclosure Yimitations and conditionsa. (1)
Except as provided in this sectiony an insurance
institutions agents oOr insurance-support organization may
not disclose any personal or priviteged information about an
individual collected or received in connection with an
insurance transaction.

{2) Disclosure may be madea with the wik tten
authorization of the individual but:

{(a) if the authorizetion i3 submitted by another
insurance institutiony agents or insﬁrdnce—support
organizations the authorization must meet the requirements
of [section B}; or

(b) if the authorization is submitted by a person
other than an insurance institution, agents or
insurance-support organizations the authorization must be:

{i) dated;
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{ii) signed by the individual; and

{iii) obtained 1 vyear or less prior to the date a
disclosure (s sought pursuant to this subsection.

(3) Disclosure may be made to a person other than an
tnsurance institutions agents or tAsurance-support
organizations provided such disclosure is reasonably
necessary:

{a) to =anable such person to perform a business,
praofessionats or insurance function for the disclosing
insurance institution, agents or insyrance-support
organization and such person agrees aot to disclose the
information further without the individual®™s written
authorization unless the further disclosure:

{1} would otherwise be permitted by this section if
nade by an i nsurance institution,s agents or
INSurance-support organjization; or

(ti) 15 reasonably necessary for such person tc perform
its function Ffor the disclosing insurance - institutions
agents or insurance-support organizationi or

{b} to enable such person to provide information to
the disclosing insurance institutions agents or
insurance-support organjzation for the purpose of:

(i) determining an individual®s eligibility for an
insurance benefit or payment; or

(1i) detecting or prevenmting <riminal activitys Fraud,

29— 58 240
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material misrepresentations or material nondisclosure in
connection with an insurance transaction.s

{4y Disclosure may be made to an Ensurance
instituticne agente insurance-support organizatione or
self-insurer if the information disclosed is limited to that
which is reasonably necessary:

(a) to detect or prevent criminal activitys Frauds
material wmisrepresentations or material nondisclosure in
connection with insurance transactions; or

(b} Ffor either the disclosing or receiving insurance
institutions agente oOr insurance-support organization to
perform its function in connection with an insurance
transaction involving the individual.

(9) Disclosure may be made to a3 aedical  care
institution or medical professional of that inforsation
reasonably necessary for the following purposes:

(a} wverifying insurance coverage or heneflits;

(b} inforwing an individual of a wedical problem of
which the individual may not be aware; or

{c} conducting an operations Or services audits.

{6) Disclosure may be made to an insurance regulatory
authoritye

{71 Disclosure may be wmade ¢o0 a law enforcement or
cther government authority:

{a} to protect the jinterests of the insurance
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institutions agents or insurance~support organization in
preventing or prosecuting the perpetration of fraud upon it;
or

{b) if the insurance institutiony agents or
insurance-support organization reasonabdbly beligves that
iltegal activities have been conducted by the individuala

{8) Disclosure may be made as otherwise permitted or
requitired by lawe

(9] Disclosure may be made in response to a fFacially
valid administrative or judicial orders including a search
warrant or subpoena.

{10) Disclosure may be made  for the purpose of
conducting actuarial or research studiese provideds

ta) 'no individual may be identified in any actuarial
or research report;

{b) materials allowing the individual to be identified
are returned or destroyed as soon as they are no longer
needed; and

{c) the actuarial or research organization agrees aot
to disclose the isforamation unless the disclosure would
otherwise be permitted by this section if made by an
insurance “institutione agenty or insurance-support
organizatione.

{11) Disclosure may be made +to a parey or 3

representative of a party to a proposed or consummated sales
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transfery, wmergers or consalidation of all or pari of the
business of  the insurance institutions agenots or
inasurance~-support organizations if:

{a) prior to the consusmation of the sales transfer,
mergeres or consolidation only such information is disclosed
28 is reasonahly necessary to enable the recipient to make
business decisions about the purchasey transfers mergers or
consolidation; and

{t} the recipient agrees not to disclose the
information wunless the disclosere would otherwise be
permitted by this section if wmade by an insurance
institutions agents or insurance-support organizatione

(12) Disclosure may be made to a person whose only use
of such information will be in connection with the marxecing
of a product or services if:

{ay no medical record infarmationy privi leged
informations or personal information relating to an
individual®s characters personal habitss+ mode of livings or
general reputation is discloseds and no classification
derived from such information is disclosed:

(b} the individual has been given an opportumity to
indicate that he does not want personal information
disclosed for marketing purposes and has given no indication
that he does not want the information disclosedi and

(¢} the person receiving the inforaation agrees not te
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use it except in connection with the marketing of a product
or services

(13) Disclosure may be made ro an affjljate whose only
use of the information will be in connection with an auwdit
of the insurance institution or agent 'or the marketing of
an ° insurance product or service if the affiliate agreés not
to disclose the information for any other purpose or to
unaffiliated persons.

{14) Disciosure may be mwade by a3 consumer reporting
agency t0 a person other than an insurance institution or
agentes

{15) Disclosure may be made to a group policyholder for
the purpose of reporting claims experience or conducting an
audit of the insvrance iInstitution®s or agent's operations
or services if the information disclosed i5 reasonably
necessary for the group policyhoclder to congduct the review
or auditas

(16} Disclosure mdy be made to a professional peer
review organization for the purpose of reviewing the service
or conduct of a3 wmedical care institution or medical
professionals

(17} Disclosure may be made to a governmental authority
for the purpose of determining the individual®s eligibility
for health henefits For which the governmental authority may

be liablee.
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(1B) Disclosure may be made to 3 certificateholder or ¢
policyholder for the purpose of providing @ information
regarding the status of an insurance transacLione.

Saection l6« Power  of the commissionere Ly The
commissioner has the power to examine and investigate the
affairs  of every insurance institution or agent doing
business in this state to determine whether the insurance
institution or agent has been or is engaged in  any conduct
in violation of [this act]a

{2) The commissioner has the power to examine and
investigate the affairs of every INSUrance-support
organization acting on behalf of an insurance institution ©or
agent that either transacts Dbusiness in this state or
transacts business outside this state which has an effect on
a person residing in this state in order to determine
whether such insurance-support organization has been or is
engaged in any conduct in violation of {this act]e

Section 17. . HearingsSv——--—mitAesiesy——————appearanéesy
productien--af- —beoksr-—-and-—service--of--process. (1) The
commissioner shall hold a hearing whenever he has reason to
believe that an insurance institution, agenty or
insurance—support organization has heen or (s engaged in
conduct in this state that violates {this act] or 1 f thwe
commissioner beljeves that an insurance-support organization

has been or -is engaged in conduct cutside this state which
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has an effect on a person residing in this state and which
violates [this act]e Fhe-commissioner-shati~ieste-and—serve
upon—such-insurance-institot{tony —agenty—or- insurance-support
organtzation--a-—statement——eof-chor ges-and-notice~of-hearing
speetfying-a-time-and-plece—for-the-hearings——Fhe--date--for
the-—hearing--say-not—be-tesxs—than-Zi-doya-after—the-tate—of
services

24— -Ae-the—hearing-the-inzgrance-—institutiony——agenty
or-—~-rRsurante-Jupport-——organt ration-~ ~cherged-——has—--the
Spperiunity—te-onswer—~the-charges--against-—it-—and-—present
evidente———on—-tte-—hehatfs-——tpon-—good-——cagse ~—showny——the
commisstoner—may-permit-any-adversety-—affected-—persony~—by
eaunsed--or—ifi- personr—to-interveney-appeary-and-be-heard—ae
the—hvarings

13 ——Ae-e-hesr ing-conducted-pursvant—to-—this--aeetiony
the-—commissitoner—---may-——-sdmnister-——oathay—-examine—-snd
Crois-ensmine-witnessesy—and—receive-—orel--and--dacumentory
evitences——Fhe-~commirssroner-—has—~the—-powsr--ta-—sobpoens
witnessesy- ~compel-—their—atitendoncer—-and-—require-——the
production--of--paaksy——poperay-recordsy-correspondencey-and
other~—documents——that——mre——relevont-—to——the——-hearitnge-—=4
stenegraphic——record-—of--the—hesring—shali-be-nade—opon—the
réquest—of—any—-par ty-—or-—at——the-——-diveretion——of—-the
conmiastoners—if——no——stenographic--record-—f9—made-and—if

Jediciat-review-t3-sSoaghty-the-commistioner-shal - prepard——a
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statement—of——the--evidente——far—-ate——on--reyvtene Hear ings
conducted under this section are governed by the—same——-runtes
of-~evidence-—and-——procedure——applicable——to-—adminiserative
proceedings—ronducted-under Title 2y chapter 4 AND TiITLE 33

CHAPVER ls PART T.

t4¥-—5tatementa—ef-chargesy —noticesy—osrdersy-ang—other
processes-of—the-commrisstoner-under—fthis-octJ-may-be-served
by-——snyone——-~—duly--anthorized——to—-ast-—on--behsté-——of-—the
commrssroners-Service—of-process-may——be-—completed-——in-——the
manner--provided--by-—tow-—-Ffor-—service——of-proctess-rmeived
esctions-or-by-registered-mativra-copy-of-—the-—seatement——of
chprgesv-—notitey—orderv-ar—ether-process-shat i-be-provrded
to-the-persen—or—persons—whose—¢ ights—ander~fthis—aet)--have
been—oit egediy-virot atedv-A-verifted—return-setting-forth—the
manner-0f-secyi ¢ey-or-return-pottcar d-reterpt—i - the-céase-of
regiyrered-nsrlv-is—aufficreat-preof-af—services

Section 18« Service of process —-— insurance-support
organizationse For the purpose of [this act s an
insurance—support organization transacting business outside
this state that has an effect on a person residing in this
state is considered to have appointed the commissioner to
accept service of process on its behalfes The commissioner
shall mail a copy of the notice by registered mail to the
insurance-support organization at its last known principal

place of businesss The return postcard receipt for such
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ma2iling is sufficient proof that  the same was property

mai led by the commissioners

Saction 19. Cease and desist ordars and reports. {1}
[fy after a3 hearing pursuant to [section 17]e the
commissioner determines that the insurance institutione
agents Or insurance-suppert organization chargad has engaged
in conduct or practices in violation of {this act}s the
commissioner shall. reduce his findings AND CONCLUSIONS ta

writing and shall issue and cause THEM to be served upon the

insurance institutions agent s ar insurance-support
organization a—-eapy-sf-the-Findings-and-an-order-requiring
the-—+nauronee—-iﬂst?tutiOﬂv--egengv-—Of—-—iﬂsuPUﬂet—support
organtzation—to——cense——ant-—desist-—from-—the--conduct-—-or
prateites—const ivuting—-a-viatationof—ftivi's—actj AS PROVIDED
BYVLAH.

{21 1fs after a hearing pursuant to [section LI7}s the
cosmmissioner determines that the insurance institutions
agents ©r insurance-support organizatioa charged bas not
engaged in conduct or practices in violation of [this act}s
the commissianer shall prepare a written repart which Ssets
forth Findings of fact and conclusions of lawe. The report
shall be served upon the insurance institutions agente or
insurance-support organization charged and upon the person
ar persons if anys whose vrights under {[this act] were

allegedly violateds IN THE MANNER PROVIDED _BY _LAW _FOR
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SERVICE DF_AGENCY QROERSa

31~ dneird < ehe—expi roti an—af—the—— time-—gl Fowed——under
faeetion——2+j—fer—fiting-e-petrtton—for-review- or—untit-such
a--petition--is---filedy-——whichever———occurs——Ffirstyr———the
commi saioner -—any——moth fy——or——ast-avide-—eny-ordur-or-repore
i ssued-under—this-seetianv—ifrer-the—erpirotion—oaf—the——1time
altawed-—under-faection-2i4—-For-fiting-a-petition-for-reviaw
or—iF-no—suéh~petition—has~bnen—f&%edv—the*teuuisﬁioner«noyﬁ
sfeer—notice—ond—-opportunrty-for-heartngv-aitervy-modifyy——or
set——ssidev-——in—wholte-or—in-porty-eny-order-or-report—issued
under—<thits--sectron——whenever—condi tions——-of--fact—or——taw
warrsnt—-such—— acti on-or—+f- the—pobtie-interest—so-requiress

Section 20. PensteieaCIVIL PENALTIES. (13 If a hearing
pursuant to [section 17} results in the finding of a knowing
violation of [this act]y the commissioner maye in addition
to the issuance of 3 cease and desist order as prescribed in
fsection 19+ ovder payment of a CIVIL penalty of not more
than 3500 for each violation but not te exceed $10+000 in
the aggregate for multiple violationse

{2) Any person who viclates & cease and desist order
of the commissioner under [section 1l9] may, after notice and
hearing and upon order of the commissionere be subject to
one or more of the following penaltiess at the discvetion of
the commissioner:

(a) & fime CIVIL PENALTY of not more than $1G+000 for
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each violation; or

(b) a fine CIVIL PENALTY of not more than 3504000 4f
the commissioner finds that violations have occurred with
such frequency as to constitute a gemeral business practices;
and

{c) suspension or revocation of an Ensur ance
institution's or agent®s license.

Section 2l. Judicial review of orders and reportse (1)
Any person Subject to  an order of the coamissioner under
[section 19] or [section 20] or any person whose rights
under [this act] were allegedly wviolated may obtain a review
of any order or report of the commissioner by-fitling—in-tme
district-court- of -tewis—and-ttark—Eountyy--witthin--36--days
from-—the-—date--of—- the--serviceof-sach-order-or-reporty—a
writeen—setition-requesting-chae—the-order-or-repart—af—-the
conmT Yt oner-—pe-—-set-—-asider—i-eopy-of-the-pet ttion-mat—ae
the-sane~time-be-served-upon——the-—commissionervy-—~who——shatd
forthwrth—--certify—-and--ftte--in-+the--distrirct--court-—a
transcript-of-the-emire~record-—of -~ the--proceeding-—grving
Tise——to-—the--srder-—ar——peport-—that-is—the-subjeet—of-the
petitbenv-tponthe-Filing-of-the —petition-—and-—transcripty
the——dritriet--court--has-—jurtadiction—«to-nake-and-enter—s
decree-modif yingy—affiraingy-+or——reversing--ony--order——or
repore-—of——the——Ctommis¥ronary——in——whote-—sr-—in—paretv—Fhe
findiaga-of-the-commissioner—as-to—the-facey—supporting——sny
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srder—or——reporty——if--suppovted—by-—-clear——snd-convineing
avidence y-ore-conctusivay

t21-—Fo--the--extent—on——order--or-——repsrt-——of---the
commisstoner——is-—affirmedy-—the —ecourt--shet -k ssue-its—own
order—commanding-obedience-to-the——tersns——of-—the--order——oe
report——of - the—ecemmissionerv— if-—any-party-affected-by-an
erder—or-report-of-the—commissioner—applies-to-the—court—for
feave-to-preaduee——additironal--evidenee~-and--shows-—to—-—the
astisfaction—af-—the—court—that—sweh-asdditional-evridence—is
maveriad-and-that-—these——are—resyonable--grounds——for-—the
faiture—te-—proguce-such-evidence-in-prior-proceedingsvy—the
court-moy-order—soch—eddrtiomal-evidence—to-be-taken-—pefore
the ——commi43 roner -~~~ such——menner--and -dpon-such—termy—omnd
condttione—-as--the-—coort-—-moy---consider———properv—--Fhe
eommissToner -—may--modt fy——his-—Find tnga-af—Foct-or-maoke—new
find rags—by—-reason-of—the-additionat-evidence—so——taken——and
shett-—fite- -sach—modifred-—-or- —new-findings—siong-with-ony
recommendattony —itf-anyy - for-the—modi fication--or—eevocation
of-~a-~previons—order——or-reportv—if-supported-dy-ctear-and
convincing-evideacey-the-modifred-or-new—Ffindings-—shotd-—be
conclinsive—as—to-the-matters-conteined-thersrm

3y -—An——earder——or--report-—tsdved--by—the—cownissiones
srrder-fsections—t9-or-28{-iv-Finsts

{tay-—gpon-the—exptratian-of—the-time— ol towed-~far-—the

fr¥ing--of-—a——petition——Ffor-reviewy—tf-no-sach-petitiron-tas
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Heen—doty-fitedy-encept-that-the-commtavyioner—-my-nodify—or
set-—-asitde— —an -order——or—ereport-——ro-the—extent—-provided—+in
feectron—19¢3§j¢+-or
thy——upon—a—Ffinotl—decirion-of—the-district-court—tF-the
court-divecta-that-the-order—or-report—of--the--commissioner
be-nffiracd-or-the—petition-for-review-dismissrds
t4—-No-erdar—or-repert—of-the-commisstoner-under—fFehis
eetj--or--erder——of—~a-—court—to—enforce-the-same-in-any-way
retieves-or-absolvwes-any-person-offected-—by--the--order--or
repart-—-fram-any-tiabiliey-under-any-other—aw-af-this-state

AS_PROVIDED_BY 33-1-711.

Section 22. Individual remediess {l) If any insurance
institutions agents or insurance-suppart organization fails
to comply with {sections 10s 11y or 2] with respect to the
rights granted wunder [those sections]e any person whose
rights are violated may apply to the district court of this
state or any other court of competent jurisdiction for
appropriate equitable reliefs

(2) An insurance institutionsy agenty or
insurance-support organization that discloses information in
violation of [section 1S5] is liable for damages sustained by
the individual to whom the information relates. Howevers an
individual is not entitled to a monetary award which exceeds
the actual damages sustained by the individual as a result

of a violation of [section 15}.
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{3) In any action: brought pursuant to this sections
the court may award the cost of the action and reasonable
attorney's fees to the prevailing party.

{#)} An action under  this section must be brought
within 2 years from the date the alleged violation is or
should have been discovereds

(3) Except as specifically provided in this sections
there is no remedy Oor recovery available to individualse in
law or in equitys for occurrences constituting a violation
of any provision of {this act].

Section 23. Immunity. A cause of actionm or ' claie For
relief in the nature of defamatione invasion of privacys or
negligence does not arise against any person for disclosing
personal or privileged information in accordance with [ this
act ]e nor does such a cause of action or claim for relief
arise against any person for furnishing personal or
privileged information to an insurance institutions agents
or insurance-support organizatione Howevers this section
does not provide immunity for disclosing or furnishing false
information with matice or willful intent to injure any
persone

Section 24. Obtaining information under - false
pretenses. Any perscn who knowingly and willfully obtains
information about an individual from an ' insur ance

institution. agents or insurance-support organization upder
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false pretenses shall be fined not more than $10.000 or
imprisoned for not more than 1 years or bothe

Sectiof 25« Codification instruction. This act is
intended to be codified as an integral part of Title 33, and
the provisions of Title 33 apply to this acte.

Section026- Severability. If a part of this act is
invalide all valid parts that are severable from the invalid
part remain in effect. [If a part of this act is invaltid in
one or more of its applicetionss the part remains in effect
in all wvalid applications that’ are severable from the
invalid applicatjions.

Section—27¢~—Repeaters--—-Sectionas-——56-16—3gi-~throogh
56-16—365—nnd--50-16—3 11— throd gh———58-1 6314y ——-NEAv—-——&re
repeotedy

Section 27. Effective dates. (1) This act is effective
on July 1ls 1992«

{2) The rights granted under [sections 10s lles and 15}
are effective on July le 1982+ regardless of the date of the
collection or raeceipt of the information that is the sub ject
of those sectionsa.

~End-
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1 SENATE BILL NO. 240 1 transactions by insurance institutionss agentss or
2 INTROODUCED 8Y HAZELBAKER 2 insurance-support organizations; to maintain a balance
3 BY REQUESY OF THE MONTANA DEPARTMENT OF INSURANCE 3 between the need for information by those coaducting the
% 4 business of insurance and the pusblic's need for fairnmess in
5 A BILL FOR AN ACT ENTITLED: AN ACT TO ESFABLISH STARDARDS . 5 insurance information practicese including the need to
6 FOR THE COLLECTIOMy USEs AND ODISCLOSURE OF EINFORMATION [ minimize intrusiveness; to establish a ragulatory mechanism
7 GATHERED IN CONNECTION WITH INSURANCE TRANSACTIONS BY 7 to enablée natural persons to ascertain what information is
8 INSURANCE INSTITUTIONS » AGENTSs OR INSUR ANCE-SUPPORT 8 being or has been collected about them in connection with
9 ORGANIZATIDONS; YO PROVIDE A PROCEDURE FOR ACCESS BY PRIVATE 9 insurance transactions and to have Jaccess to such
10 PERSONS TO INFORMATION GATHERED ABOUT THEM FOR THE PURPOSE 10 information for the purpose of verifying or disputing its
11 OF VERIFYING OR  ODISPUTING ITS ACCURALY; T0O LIMIY  THE 11 accuracy; to limit the disclosure of information collected
12 DISCLOSURE OF INFCRMATION COLLECTYED IN CONNECTION WITH 12 in Connection with insurance transacCtions; and to enable
13 INSURANCE TRANSACTIDNS; TO GIVE THE COMMI SSIONER OF 13 insurance applicants and policyholders to obtain the reasons
14 TNSURANCE THE POWER TO INVESTIGATE AND ISSUE CEASE AND 14 for any adverse underwriting decisions
[&] DESIST ORDERS FOR VIDLATIONS OF THIS ACY{ TO PROVIDE FOR 15 Sectian 3. Scope of [act)e (1) The obltigations imposed
16 EQUITABLE RELIEF 1IN THE DISTRICT COURY AND FOR A PENALTYS & by [this act] apply to those insurance institutionss agentse
17 REPEALING-SEEFIENS- 501 6301 -FHR BUIEH-50— 1 6~305-AND-50~-16~311 17 or insurance-support organizations thats on or after [the
1 ¥ ] FHREBUEH-50~1 63T q9v-MEAL ™ 18 effective date of this act}:2
19 19 {a} in the case of lifes healths or disability
20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE UF MONTANA: 20 insurance:
21 Section ls Short titlee {This act] may be cited as the 21 {i} collects receives oOr maintain  information in
22 *Insurance Information and Privacy Protection Act®. 22 connection with insurance transactions that pertains to
23 Section 2. Purposes. The purpose of {this act] is to 23 natural persons who are residents of this state; or
24 establish standards for the collections user and disclosure 2% (ii) engage in insurance transactions with applicantss
25 of information gathered in comection with insurance 25 individualss or policyholders who are residents of this
-2- 58 240
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state; and

{b) in the case of property or casualty insurance:

(i) collects receives or M3intain information in
connection with insurance transactions involving policiese
contractss or certificates of insurance deliveredsy issued
for deljverys or renewed in this state; or

(ii) engage in insurance transactions involving
policiesy contractsy ar certificates of insurance del ivereds
issued for deliverye or renewed in this statas

{2} The rights granted by [this act] extend to:

{a) in the case of lifes healthe or disability
insurancer the following persons who are residents of thys
state:

fi) wnatural persons who are the subject of information
collecteds raceivedy or maintained in connection with
insurance transactions; and

tii) applicantse individualse or policyholders who
engage in or s8ek to engage in insurance transactions; and

{b) in the case of property or casualty insurances the
following persons:

{i) natural persons who are the subject of information
collectedr receiveds or wmaintained in comaction with
insurance transactions .involving potlticiesy contractss or
certificates of insurance delivereds issued for deliverye or

renewed in this state; and
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{ii) applicantss individualse or policyholders who
engage in or seek t0 engage in insurance transactions
invalving policiess contractss or certificates of insurance
delivereds tssued for deliverys or remewed in this state.

{3) For the purposes of this sections 3 person is
considered a resident of this state if the person*s last
known mailing addressy as shown in the racords of the
insurance institutions agente or insurance-support
organizations is located in this state.

{4) [This act] does not apply to information collected
from the public records of a governmental authority and
maintainad by an insurance institution or its
representatives for the purpose of insuring the title to
real property located in this state.

Section 4. Definitionse As used in [thas oact]s the
following definitions applys

(1) (a) "Adverse underwriting decision™ meanss

{i) any of the following actions with respect to
insurance transactions involving insurance coverage that are
individually underwritten:

{A) a declination of .insurance Covarage;

(B} a termination of insurance coverage;

(C} Failure of am agent to apply for insurance

coverage with a3 specific insurance institution which the

agent represents and which is requested by an applicant;

4 58 240
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{D) in the case of a property or . casualty insurange
coverage:

' {I) placement hy an insurance institution or agent of
a risk with a residual market mechanisme an wunauwthorized
insurers or an insurance institution which specializes in
substandard risksi or

{II) the charging of a higher rate on the basis of
information that differs  from that which the applicant or
poticyhalder furnished;

(E) in the case of a lifes healths or disability
insurance coveragey an offer to insure at higher than
standard ratese

(b} The following actions are not adverse underwriting
decisions but the insurance institution or agent responsible
for their occurrence shall nevertheless proviade the
applicant or policyholder  with the spacific reason or
reasons for their occurrence:

(i} the tersmination of an individual policy fForm on a
class or statewide basis; or

{i1) a declination of insurance coverage solely bacause
such coverage is not Javailable on a class or statewide
basis; or

(iii) the rescission of a palicye

f{2) =AFfFfiltiate” or "affiliated™ means a person that

directly or ingirectly through one or more intermediaries

-5~ 58 240
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controlss iS controlled Dys or is under common control with
another persone.

{3) “Agent™ means an agent (.13 enrol Iment
representative as defined in 33-17-102 and 33-30-311.

{4} *“Applicant™ means a person wha seeks to contract
for insurance coverage other than a person seeking group
insurance that is not individually underwrittens

{5) "Consumer report™ means any writtens, orals or
other communication of information bearing on -a natural
person's credit warthiness, credit standings credit
capacitys charactersy gener al reputations personal
characteristicse or mode of living which is used or expected
to be used in connection with an insurance transaction.

{5) *Consumer reporting agency™ means any person who:

(a) vegularly engagess in whole or in parte in the
practice of assembling or preparing consumer reports for a
monetary fee;

{b) obtains information primarily from sources other
than insurance institutions; and

(c) furnishes consumer reports to other personse

t7) *Control™s including the terms "controlled by® or
"under common control with"s means the possessions direct or
indirects of the power to direct or cause the direction of
the management and policies of a persons whather through the

ownership of voting securitiess by contract other than a

- 58 240G
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commercial contract for goods or nonmanagement servicess or
otherwises unless the power is the rsesult of an official
position with or corporate office held by the persons

{8) “peclination of insurance coverage® means a
denials in whole or in parts by an insurance institution or
agent of requested insurance coverage.

{9} "Individual® means a natural person who:

{a) regarding propéerty or casuvalty insurances is a
pasty presents or proposed named insured or
certificateholdar;

(b} regarding lifas healthy or disability insurance,
is a pasty presents or proposed principal insured or
certificateholder;

{c) IS @ pasts presenty Or proposed policyowner;

{d) is a past or present applicant;

{e} is a past or present claimant; or

(f) deriveds derives, or is proposed to derive
insurance coverage under an insurance policy or certificate
subject to [this act].

{16) "Institutional source® means 3 person ar
qovernmental entity that provides information about an
individual to an agentsy insurance institutjons or
insnraﬂ:e«suppoft organizations other than:

[8) an agent;

fb) the individual who is the subject of the

-T- 58 240

o W N

® o~

18
1t
12
13
14
15
16
17
18
1o
20
21
22
23
24

23

5B 0240703

information; or

{c) 3 mnaturadl person acting in a persanal capacity
rather than a3 business or professional capacitye. .

(11) "Insurance institution"® means a corporations
associations partnershipe reciprocal exchanges intérinsurery
Lloyd®*s insurer, fraternal benefit societys or other person
engaged in the business of insurances including health
maintenance organizationsr and health service corporations
as defined in 33-30-10ls. "Insurance institution™ does not
include agents or insurance—-support organizationse

{12} {a) "Insurance-support organjzation® means a
person who regularly engagess in whole or in party in the
practice of assembling or collecting information about
natural persons for the prinar} purpose of providing the
information to an insurance institution or agent for
insurance transactionsy including:

{i1) the furnisning of consumer reports or
investigative <consumer reports Lo an insurance institution
or agent For wse in connection with an insurance
transaction; or

{ii) the cotlection of personal  inforsation from
insurance institutions, agentsy or other insurance-support
organizations for the purpose of detecting or preventing
fraud+ material misrepresentations or material nondisclosure

in connection with insurance underwriting of insurance claim

~ 8- 58 240
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activitys

(b) The Following persons are #Oot iNSUrance-support
organizations for purposes of [this act]: agents, government
institutionse insurance institutionsy medical care
institutions and medical professionalsa

({13} "Insurance transaction¥ means a transaction
invalving insurance primarily for personals familye or
househald needss rather than business or professional needss
that entails:

{a) the determination of an individual®s eligibility
for an insurance coverages benefity or payment; or

(b} the sesvicing of an insurance applications policys
contracts or certificate.

{14) "Investigative consumer report” means a consumer
report or portion thereof ' containing information about a3
natural person®s characters general reputations: personal
characteristicse aor mode of living obtained through personal
interviews with the person®s neighborses friendsy associatess
acquaintancess 0r others who may have knowledge concerning
such items of informatione

(15} "Medical care institution® means a facility or
institution that is Yicensed to provide health care services
to natural personsy including but not Vimited to
health—-maintenance organizationss home health agenciess

hospitalse medical clinicsey public heatth ajenciessy
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rehabilitation agenciess and skilled nursing faciltitiess

{16} "Medica! professional™ means a3 person licensed or
certified to provide health care services  to natural
personss including but not ltimited to a chiropractory
clinical dietitiany clinical psychologists dentists nurses
occupational therapistes optometrists pharmacisty physicai
therapisty physiciane podiatristy psychiatric social worker
or speech therapiste

(17) “Medical record information™ means personal
information thatr:

(3) relates to an individual®s physical or mental
conditions medical historys, or medical treatment; and

() .is obtained from a medical professional or medical
care institutions from the individualy or from the
individual®s spouses parents or legal guardiane

(18) “Person®™ means a natural persones <corporations
associations partnershipe or other legal entity.

(19) “Personal information™ means any individually
identifiable information gathered in connection with an
inserance transaction from which judgments can be made about
an individual®*s characters habitse avocationsy fifuncess
occupationy general reputations credits healths or any other
personal characteristicss Personat information includes an
individual*s name and address and medical record information

but does not include privileged informaticne

~-10- 5B 240
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(20} "Policyholder™ means a persSon whot

{a} in the case of individual property or casualty
insurances is a present named insured;

{b) in the case of individual 1lifes healtha ar
disabi!ityvinsurance' is 3 present policyowner; or

(€) in the case of group insurance that s
individually underwrittens is a present graup
certificateholder.

£21) "Pretext interview™ means 4Jn interview during
which a persons in an attempt to obtain information about a
natural persons performs one or more of the following acts:

{a) pretends to be someone he is noti

(b) pretends to represent a3 person he is not 4§n fact
representing;

{c) wmisrepresents the true purpose of the interview;
or

(d) refuses to identify himselF upon request.

(22) "Privileged informatjon®* wmeans any individually
identifiable information that:

{a) relates to a claim For insurance pbenefits or a
civil or criminal proceeding invalving am individual; and

(b) is collected in connection with or in reasonable
anticipation of a claim for insurance benefits or civil or
criminal proceeding involving an individuale Information

otherwise meeting the requirements of privileged information
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under this subsection will be considered "personal
informat ion® under [this act] if it is disclosed in
violation of [section 15}.

{23) "Residual wmarket mechanism™ means an assoC iatione
organizations or other entity defined or described in
33-8-103 and 6l-6-14%«

(24) "Termination of insurance coverage™ or
“termination of an insurance poalicy™ ®means either a
cancellation or nonrenewal of an insurance policys in whole
or in parts for any reason other than the failure to pay a
premium as required by the policy.

(25) *“Unavthorized insurer™ means an insur ance
institution that has not been granted a certificate of
authority by the commissioner to transact the business of
insurancte in this statee.

Section 5. Pretext interviews prohibited — exceptione.

(1) Except as provided in subsection (2)+ an insurance

institutions agent or insurance-support organization may not

use or authorize the use of pretext interviews to obtain
information in connection with an insu;an:e transactiones

{2) A pretext interview may be undertaken to obtain
information from 3 person or institution that does not have
a generally or statutorily recogni zed privileged
relationship with the person about whom the infermation

relates for the purpose of investigating a claim when based

-12- 58 240
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upon specific information available for review by the
commissioner that there is a reasonable basis for suspecting
criminal ‘activitys, frauds material misrepresentations or
material nondisclosure in connection with the claims

Section 6. HNotice of insurance information practicess
{1) An insurance institution or agent shall provide a3 notice
of information practices to all applicants or policyhalders
in connection with insurance transactions as provided below:

{fa) in the case of an application for insurances a
notice shall be provided no later than:

{i} at the time of the delivery of the insurance
policy or certificate when personal information is collected
only from the applicant or from public recordsi or

fii) at the time the collection of persomal information
is initiated when personal information is collected from a3
source other than the applicant or public records;

{o) in the case of a policy renewaly a notice shall be
provided no later than the palicy renewal dates except that
no notice is reguired in comnection with a policy renewal
ifs

{i) personal information is collected only from the
policyhotder or Ffrom public records; or

{ii) 2 notice meeting the requirements of this section
has been given within the previous 24 months; or

£{c) in the case of a policy reinstatement or change in
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insurance benefitss & notice shall be provided no l1ater than
the time a request for 3 policy reinstatement or change in
insurance benefits is received by the insurance institutions
except that no notice is required iF personal information is
collected only from the policyholder or from public recordss

(2) The notice must be in writing and must state:

(a) whether personal information may be collected from
persons other than the individual or individuals proposed
for coverage;

{by the types of personal information that may be
collected and the types of Sources and ifwestigative
techniques that may be used to collect such information;

fc} the types of disclosures jdentified in subsectjons
(3)s (4)e (5)e (&) (T)e (10)s (32)}s {133y and (153) of
[section 157 and the circumstances wunder which such
disclosures may he made without prioc authorizat ione
Howevers only those circumstances that occur with such
frequency as to indicate a general business practice must be
described. .
- {d} a description of the rights established undes
[sections 10 and 11] and the manner in which those rights
may be exercised; and

{e} that information obtained from a report prepared
by an insurance-support organization may be retained by the

insurance-support organization and disclosed to other

- 14— 38 240
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PErsons.

{3} In lieu of the notice prescribed in subsection
(2} s the insurance institution or agent may provide -an
abbreviated notice informing the appticant or policyholder
that:

{a} personal information may be collected from persons
other than the individual or individuals proposed for
coverages

(b} such information as well as other personal or
priviteged information subsequently collected by the
insurance institution or agent may in certain circumstances
be disclosed to third parties without authorization;

{c)} a right 6f access and correction exists with
respect to all personal information collected; and

(d) the notice prescribed in subsection (2) must be
furnished to the applicant or policyholder upon reguesta.

{4} The obligations imposed by this section wupon an
insurance institution or agent may be satisfied by another
insurance institution or agent authorized to act on its
behalfe

Section T Marketing and research SUrveyse -An
insurance institution or agent shall clearly specify the
questions that are designed to obtain informations from an
individual in comection with an insurance transactions

solely for marketing or research purposese
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Section 8. fLontent and disclosure of -authorization
formsa Notwithstanding any other provision of law of this
states an insurance institutions agent, or insurance-support
organization may not utilize as its disclosure authorization
form in connection with insurance transactions a form or
statement that authorizes the qgisclosure of personal or
privileged information about an individual to the insurance
institutions agent. Or insurance-sSupport organization untess
the form or statement:

(1) is written in plain 1lanquage;

{2) is dated;

{3) specifies the types of persons authorized to
disclose information about the individual;

(%) specifies the nature of the information authorized
to be disclosed;

{5) names the insurance institution or agent and
identifies by generic veference representatives of the
insurance . institution to whom the individual is suthorizing
information to be disclosed:

{&) specifies the purposes for which the information
is collected;

(7} specifies the length of time such authorization
remains valtide which may be no longer than:

{a) in the case of authorizations signed for the

purpose of c¢ollecting inforsation in <conmection with an

~1&- 5B 240
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application for an insurance policys 2 palicy reinstatements
or a request far change in palicy benefits:

{i} 30 months from the date the autherization s
signed if the application or regquest involves lifes healths
or disabitity insurance;

{ii) one year frcm the date the authorization is signed
if the application or rfequest involves property or casualty
insurances;

{b) in the case of authorizations signed for the
purpose of collecting information in connection with a claim
for benefits under an insurance policy:

(i} the term of coverage of the policy if the claim is
for a health insurance benefit;

(ii) the duration of the claim if the claim is not for
a health insurance benefit;: and

(B) advises the individual or a person authorized to
act on behalf of the individual that the individual or the
individual's authorized representative is entitled to
receive a copy of the asuthorization forme

Section 9. [Investigative consumer reportss {1) An
insurance institution, agents or insurance-support
organization may not prepare Or reguest an investigative
consumer report about an individual in connection with an
insurance transaction involving an application for

insurances a policy renewals a policy reinstatementsy or a
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change in insurance benefits unless the insurance
institution cor agent informs thea individual:

{a) that he wmay request to be interviewed in
connection with the preparation of the investigative
consumer repcrti and

(b) that upon a request pursuant ta [section 1Q}e he
i$ entitled to receive a copy of the investigative consumer
reporte.

(2) If an investigative consumer report S to be
prepared by an insurance institution or agents the insurance
institution or agent shall institute reasonable procedures
to conduct a personal interview requestaed by an . individual.

(3) If an investigative consumer report is to be
prepared by an insurance~Support organizations the insurance
institution or agent desiring such report shall inform the
insurance-support organization whether a personal in*ervieu
has been requested by the individual., The insurance-support
organization shall institute reasonable procedures to
conduct such interviews if requested.

Section 10s Access to recorded personal informatione
(1) If an individuale after proper identifications submits a
written request to amn insurance institutions agentsy or
insurance—support organization for access to recorded
personal informaticn about the individual that is reasonably

described by the individual ' and reasonably locatable and

-18- 5B 240



~ &*& w\n

10
11
12
13
14
15
16
17
18
19

20

- 21

22
23
24

25

SB 0240703

retrievable by the insurance institution, agenty or
insurance—-support organizatione the insurance institutions
agents Or insurance-support organization shalls within 30
business days from the date such regquest is received:

{a) inform the individual! of the nature and substance
of the recorded personal information in writings by
telephoney or by other oral communicationy whichever the
insurance institutions agent e ar inSurance-support
organization prefers;

tt) permit the individual to see and copys in persens
the recorded personal information pertaining to him or to
obtain  a copy of the recordad personal information by wmails
whichever the individual prefers. If the recorded personal
information is in coded form an accurate translation in
plain language must be provided in writing.

{c] disclose to the individual the identity. if
recordeds of those per sons to whom the insurance
institutions agents or insurance-support organization has
disclosed the personal information within 2 years prior to
the request and if the identity is not recordedy the names
of those insurance institutionss agantsy insurance-support
organizationsy Or other persons to whom such informotion is
normally disclosed; and

{d} provide the individual with a summary of the

procedures he may use to request correctiony amendmants or -
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deletion of recorded personal information.

{2) Personal information provided pursuant Lo
subsection (1) must identify the source of the information
if such source is an institutional sourcee

{3) HMedical record information supplied by a medical
care institution or medical professional and requested under
subsection (1), together with the identity of the madical
professional or medical care institution that provided the
information, shall be supplied either directly to the
individual or to‘ a medical professjonal designated by the
individual and licensed to provide medical care with respect
to the condition to which the information relatess whichever
the insurance institutions aJgente OF LASUr ance~suppore
organization prefers. If it elects to disclose the
information to a medical professional designated by the

individuals the insurance institutions agenty or

insurance-support organization shall notify the individuals
at the time of the disciosures, that it has provided the
information to the medical professional.

(4) Except for personal information provided under
[section 12]s an insurance institutione agents oOr
insurance-support organiZation may charge a reasonable fee
to caver the costs incurred in providing a copy of recorded

personal information to individualse

{S5) The obligations imposed by this section wupon an

-20- , SB 240
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insurance institution or agent wmay be satisfied by another
insurance institution or agent authorized to att on its
behalf. HWith respect to the copying and disclosure of
recorded personal information pursuant to a regquest uander
subsection (1)» an insuyrance institutiony agenty or
insurance—support organization may make arrangements with an
insurance-support organization or a consumer reparting
agency to copy and disclose recorded personal information on
its behalf.

{6} The rights granted to individuals in this section
extend to all natural persons to the extent information
about them is collected and maintained by an insurance
institutions agents Or insurance-support organtzatioo in
connection with an insurance transactions. The rights granted
to all natural persons by this subsection do not extend to
information about them that relates to and is collected in
connection with or in reasonable anticipation of a claim or
civil or criminal proceeding involiving them.

{7) For the purposes of this sections the term
"insurance-support organization™ does nct include “consumer
reporting agency" except-to-the—extent—this-sectron——imposes
more--stringent—-requirenentI-on—o—Consumer —réparting—sgency
rhan—-other-state-or-federai—toaw.

Section lle Corrections amendments or deletion of

recorded personal informations (1} Within 30 business days
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from the date of receipt of a written request from an
individual to corrects amends or delete any recorded
personal infoarmation in its possession about the individuals
an  insurance institutions agents or insurance—sSupport
organization shall either:

{a) correcty amendy or delete the portion of the
recarded personal information in dispute; or

{(b) notify the individual of:

(i) its refusal to make such corrections amendments or
deletion;

{ii) the reasons for the refusal; and

{iii} the individual®s right to fjile a statement as
provided in subsection {(3).

{(2) If the insurance institutions agenty or
insurance-support organization corrects, amendss or deletes
recorded personal information in accordance with subsection
{1){a)+ the insurance institutions agente or
tnsurance-support organization shall 50 notify the
individual in writing and furnish the correction, amendment,
or fact of deletion to:

{a) any person specificaltly designated by the
individual who m®may havesy within the preceding 2 yearss
received such recorded perscnal information;

(b)Y any insurance-suppart organization whose primary

source of personal ‘information is insurance institutions if
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the insurance-support organization has systematically
received such recorded personal information from the
insurance institution within the preceding 7 yearsy but the
corrections amendments or fact of deletion need not be
furnisheq if the insurance-support organization no longer
maintains recorded personal information about the
individual; anag

{c) any insurance-support organization that furnished
the personal information which has been correcteds amendeds
or deleteda

{3) Whenever an individual disagrees with an insurance
institution®s, agent®sy or insurance-support organization®s
refusal to correcty amends or delete recorded personal
tnformations the individual may file with the iasurance
institutions agents or insurance-support organization?

{2) a cOncCise statement setting forth what the
individual thinks is the corrects relevant, or fair
information; and

{b) a concise statesent of the reasons why the
individual disagrees with the insurance institution'sey
agent®sy ar ifSurance-support organization’s rvefusal to
correcty amends or delete recorded personal informations

{4) If an individual Files either statement described
in ' subsection (3)y the insurance institutione agents or

insurance-support organization shall:
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(a} file the statement with the disputed personal
information and provide a means by which anygne reviewing
the disputed personal information will be made aware of
individual 's statement and have access to it;

{b} in any subsequent disclosure by the insurance
institutions agents or insurance-support organization of the
recorded personal informatton that is the subject of
disagreementes clearly identify the watter in dispote and
provide the individual®*s statement along with the recordeg
personal information being disclosed; and

[c} furnish the statement to the persons in the manner
specified in sSubsection {2).

{5} The rights granted individuals by this section
extend to all natural persons to the extent information
about them is collected and maiantained by an insurance
institutions agenty or insuranceée-support organization in
connection with an insurance transaction. The rights granted
tod natural persons by this subsection do not extend to
information about them that relates to and i5 collected in
connection with or in reasonable anticipation of a claim or
civil or criminal proceeding involving thema

(&) For the purposes of this sections the term
"insurance-support organization® does not include “econsumer
reporting-aganeyi—te—-the—extent—this--seetion-——imposes——more

stringent--requirements—-on-o-consumer—-reporting-ageney-than
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ather-state-ar-federal-taw.

Section l2. Reasons for adverse underweiting
decisionse (1) If an adverse underwriting decision is mades
the insurance institution or agent responsible for the
decision shall:

(ay} either provide the applicants policyholders or
individual proposed for coverage with the specific reason or
reasons for the adverse underwriting decision in writing or
advise such person that upon written reguest he may receive
the specific reason or reasons in writing: and

{b) provide the applicants policyholders or individual
proposed for «coverage with a summary of the rights
established under subsection {2} and [sections 10 and il ).

(2) If a writt;n request is reteived within 0
business days from the date of the mailing of notice or
other communication of an adverse underwriting decision to
an applicanty policyholdery or individual proposea Ffor
coverages the insurance institution or agent shall within 21
business days from the date of receipt of the written
request furnish the person:

{a) the specific reason or reasons for the adverse
underwriting decisions in writings if such information was
not  inttially furnished in writing pursuant to subsection
(i) (a)s

(b} the specific items of personal and priviteged
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information that support those reasons;i however:

(1) the insurance institution or agent is not required
to furnish specific items of privileged information if it
has a reasonable suspicions based upon specific information
available for review by +the cosmissioners that the
applicants policyholders oOr individual proposed for coverage
has engaged in criminal activitye fraudy material
misrepresentations or material nondisclosure; and

{ii} specific items of medical record information
supplied by a medical care institution or medical
professiocnal shall be disclosed either directly to the
individual about whom the information relates or to a
medical professional designated by the individual and
licensed to provide medical care with respect to . the
condition to which the information relatess whichever the
insurance institution or agent prefers; and

{c} the names and addresses of the institutional
sources that supplied the specific  items of information
pursuant to subsection {2)}(b)s except that the identity of
any medical professional or medical care institution must be
disclosed either directly to the individual or to the
designoted medical pr;fessiona!q whichever the insurance
institution or agent prefers.

(3) The obligations imposed by this section upon an

insurance institution or agent may be satisfied by another
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insurance institution or agent aJuthorized to act on its
behatf.

{%#) When an adverse underwriting decision results
solely from an oral regquest or inquirys the explanation of
reasons and susmary of rights reqguired by subsection (1) may
be given orally.

Section 13« Information concerning previous adverse
underwriting decisions. An insurance institutions agente or
insurance-support organization may not seek information in
connection with an insurance transaction concerning:

(1) any previous adver se underwriting decision
experienced by an individuali or

{2) any previous insurance coverage obtaimed by an
individual through a residual market mechanism unl @ss the
inquiry also requests the reasons for any previous adverse
underwriting decision or the reasons why insurance coverage
was previcusly obtained through a residual market mechanisms

Section 14« Previous Jddverse underwriting decisionse
ARr  insurance institution or agent wmay not base an agwverse
underwriting decision in whole or in part:

(1) on the fact of a previous adverse underwriting
decision or on the fact that an individua) greviously
obtained insurance coverage through a residual market
mechanismy but an jnsurance inatitution or agent may base an

adversa underwriting decision on further inforwmation
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chtained from an insurance institution or ageat responsible
for a previous adverse underwriting decision;

{2} on personal - information recejved from an
insurance-support organization whose primary sourcé of
information is insurance institutions: but an insurance
institution or agent w3y base an adverse underwriting
decision on further personal information obtained as the
result of information received from such .insurance-support
ofganization.

Section 15« Disclosure limitations and conditionse {1)
Except as provided in this sections an insurance
institutions agentsy or iNnsurance-support organization may
not disclose any personal or privileged information qbout an
individual collected or received in connection with an
insurance transactions.

(2) Disclosure may be made with the written
auvthorization of the individual but:

{a} if the authorization is submitted by another
insurance institutions agent s or insurance-support
organizations the authorization sust meet the reguirements
of [section 8); or

(b} if the authorization is submitted by a person
other than an insurance institutions agents or
insurance-support organizations the authorization must be:z

{i) dated;
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{ii)} signed by the individual; and

{iii} obtained 1 vyear or less prior to the date a
disclosure is sought pursuant to this subsectione

{3) Disclosure may be made to a person other than an
insurance institutions agents or insurance-support
organizations provided such disclosure is reasonably
necessary:

{a) to enas!e such person to perform a businesss
prafessionaly or insurance function for the disclosing
insurance institutions agents or 1NSur ance-Support
organization and such person agrees not to disclgse the
information further without the individual®s written
authorization unless the further disclosure:

{i} would otherwise be permitted by this section if
nadg by an insurance itnstitutions agentey or
insurance—-support organization; or

{ii) is reasonably necessary for such person to perform
its function for the disclosing insurance institutions
agents Or insurance-support organizationi or

{b) to enable such person to provide information to
the disclosing insurance institutiony agenty or
insurance-support organization for the purpose of:

(i) determining an individual®s eligibility for an

insurance benefit or payment; or

{i1i) detecting or preventing criminal activitys Frauds
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material  misrepresentations or material nondisclosure in
connection with an insurance transactione

{4} Disclosure may be made to an insurance
institutions agents insurance-support organizationy or
self-insurer if the information disclosed is limited to that
which i$ reasonably necessary:

{a) to detect or prevent criminal activitys Ffrauds
material! wmisrepresentations or w®material pondisclosure in
connection with insurance transactions: or

{b) For either the disclosing or receiving insurance
institutiony agents, or imsurance-support organization to
perform its function in connection with an insur ance
transaction involving the individual.

(5) Oisclosure may be made 0 a medical care
institution or medical gprofessional of that information
reasonably necessary for the following purposes:

{a} verifying insurance coverage or benefits;

{b) informing an individual of a medical problem of
which the individual may not be aware; or

{¢) <onducting an operatians or services audita

{6} Disclosure may be made to an insurance reguiatory
aqthority.

{7} Disclosure may be made to a law enforcement or
other government authority:

{a) to protect the interests of the insurance

- 3G~ S8 240
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institutiony agenty or insurance-support organjzation in
preventing or prosecuting the perpetration of fraud upon it;
or

{(b) if the insurance institutions agenty . or
insurance~-support organjzation reasonably believes that
illegal activities have been conducted by the individual.

{8) Disclosure may be made as otherwise permitted or
required by lawe

{?) DLisclosure way be made in response to a facialiy
valid administrative or judicial orders including a search
warrant or subpoena.

(L0) Disclosure way be made for the purpose of
conducting actuarial or research studiess provided:

(a) no individual may be identified in any actuarial
or research report;

(b) materials allowing the individual to be identified
are returned or destroyed as soon as they are no longer
needed; and

{c}) the actuarial or research organization agrees not
to disclose the information wunless the disclosure would
othervise be permitted by this section if wmade by an
insurance institutionys agents or insur ance-support
organizations

(11} Disclosure may be made to a party or a

representative of a party to a proposed or consummated saley
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transfers mergers or consolidation of all or part of the
business of the 1 ASUrance institutione agents or
insurance-support oryanizations if:

{(a) prior to the consummation of the saley transfers
mergers or consolidation only such information is disclosed
as 15 reasonably necessary to enable the recipient to make
pusiness decisions about the purchases transfery merger. or
consolidation: and

{b) the recipient aqrees not to disclose the
infarmation wunless the disclosure would otherwise be
permitted by this section if made by an insurance
institutions agents OF INSUrance-sSupport organizations

(12} Disclosure may be made to a person whose only use
of such information will be in connection with the marketing
of a product or services if:

{a) no medical record informatiom privileged
informations or personal  information relating to an
individual®s characters personial habitse mode of livings or
general reputation is discloseds and no classification
derived from such information is disclosed;

(b) the individual has been given an opportunity to
indicate that he does not want personal information
disclosed for marketing purposes and has given no indication
that he does not want the information disclosed; and

{c) the person receiving the information agrees not to
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use it except in connection with the marketing of a product
ar Service.

(13) Disclosure may be made to an affiliate whose only
use of the information will be in connection with an audit
of the insurance institution or agent or the marketing of
an insurance product or service if the affiliate agrees not
to disclose the information for any other purpose or to
unaffiliated personse

{14) Disclosure may be made by a consumer reporting
agency to a person other than an insurance {nstitution or
agenta

{15) Disclosure may be made to 3 group policyholder for
the purpose of reporting claims experience or conducting an
audit of the insurance institution®s or Jgent®s operations
or services if the information disclosed is reasonably
necessary for the group policyholder to conduct the review
or audit.

(l6) Disclosure wmay be made to a professional peer
review organization for the purpose of reviewing the service
or conduct of a medical care institution or medical
professional.

{17) Disclosure may be made to 3 governmental authority
for the purpose of determining the individual's eligibility
fFor health benefits for which the governmental authority may

be liable.
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(18) Disclosure may be made to a certificateholder or
policyholder for the purpose of providing information
regarding the status of an insurance transactions

Section lé« Power of the commissioner. 1) The
commissioner has the power to examine and investigate the
affairs of every insurance (nstituvtion or agent daing
business in this state to determine whether the insurance
institution or agent has been or js engaged in any conduct
in violation of [this act]e

{2) The commissioner has the power to examine and
investigate the affairs of every insurance-support
organization acting on behalf of an insurance institution or
agent that either transacts business in this state or
transacts business outside this state which has an effect on
a person residing in this state in order to datermine
whether such insurance-support organization has been or s
engaged in any conduct in violation of {this act}s

Section 17. Hearingsy-———-witnessesy—-——-——-3ppearantesy
pfoduetiono—eﬁ——boeksy--and-—aefvfee——ef--precegs- (1} The
commissioner shall hold a hearing whenever he has reason to
believe that an insurance institutions agentsy or
insurance-support organization has been or 5 engaged in
conduct in this state that violates [this act] or if the
commissioner believes that an insurance-support organization

has been or is engaged in conduct ocutside this state which
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has an effect on a person residing in this state and which
violates [this act]e The-commtssioner—-shaii-iasve-and--serve
Hpen-soeh-insurance—institutiony-oagenty—or-tnturanee—suppore
organisstion-—a--setatement—-of-eharges-and-notice-of-hearing
apeeifying-o-time-and-place-for-the—hearingrv--the--date-—for
the--hearing-—-may-not-be-less-than-28-days-after-the-dote-of
ferveces

f23-—At—the—hearing-the—insdrance-—tnatituttony-—agenty
Bp————tASUraNte - SHppOrt ——-O0rgant 2ot ton-— —thorged-——has-——the
oppertantty-to-amawer-the-chargesr-—agatnse--tt--and--present
evrdence———on— -irta--belaifv-——~tpon--good—-cause——shonnr—-the
eonaissieﬂe'—nu7—per-it—on1—advarseiy—-offeeted-4persenv--by
esunsei——or—in-persoiv-to—interventy—appeary-and-be—heard-at
the-hearings

131-—at-a-hearing-conducted —porsvant—to——-thte—-seceiony
the—---commissioner——-may—-admrnister-—-onthsy--examine——and
erols—examrne-withessetv-and-recerve—-~orat——and--docamentory
ovideneee——-—Fhe——tosmiss rone f—Rat- - the--power——to——sbbhpoens
witnetsesr-—comped-—their--attendsncev—— —nd——reguire-——the
produection-—-of-—-pookiv-—paperyy- recordsy-—correaspondentey—ond
othmr--dotomenta-—~thot-—sre——relevont—to—-the—-hearingy—-A
stenographic——record——of—tha—hesring-shoti-be-nade—opon-the
reqoest—oaf-——ony-—perty-—or——at-—the-——diricretion——af———the
eommissionerv-—H-——no--stenographic--recerd--is--made-and-+§

judicial-review-is-seughtey-the—cesmissioner-shati-prepare——a
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statement—of-—-the-—evidence——for-—uyse-—en——reviews Hearings
conducted under this section are governed by the-same——ruales
o#—-evédenee--andw-pvaeedure--opp*ieo§+e-—ea——ad-inistretive
proceedings-conducted-onder Title 2+ chapter 4 AND TITLE 33y

CHAPTER 1. PART 7.

f41-~5tatementa—of—chargesy—noticesy-orderay-and—oather
precesses-of-the-commirstioner-under-fthis-scti-may-be-served
by-~—anyone—~—duby--suthorifed——to-~ace--on-—behotf-—af--the
cammisstoners-Service—of-procesa-may-——be-—completed-——in-—the
manner-——provided——py--iaw-—fer--service-~ofprocess-in-eivit
actiona-or-by-registered-mattv—A—copy-of —the——statement—-of
ehargesy-—notivey—ordery-or-other-process—shali-be-provided
to-the-perion-or-perssni-whose-r ights-under-fthis-actj--have
been—attegediy-vistatede-d—verrfied-return-settrng-forth-the
monner-of—seryicer-or-retarn-posteard-receipt-rn-the-cose-of
registered-matdv—is—sufficient-proof-of-services

Section 18. Service of process -—-- insurance-support
organizations. For the pur pose aof {this act J» an
insurance~support organization transacting business outside
this state that has an effect on a person residing in this
state s considered to have appointed the commissicner to
accept service of process on its behalf« The commissioner
shall mail a copy of the notice by registered mail to the
insurance-support organization at its last known principal

place of businessa The return postcard receipt for such
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mailing is sufficient proof that the same was properly
mailed by the commissioners

Section 19. Cease and desist orders and reportse {1l)
ify after a hearing pursuant to [section 17 ] the
commissioner deterwines that the insurance institutionsy
agents Or (NsSurance-support organization charged has engaged
in conduct or practices in violation of [this act]s the

commissioner shall reduce his Findings AND_LONCLUSEUNS co

writing and shall issue and cause THEM to be served upon the
insurance institutions agentys or iNsurance-support
organization a--copy-eof-the-findings-and-an-order-reqouirring
the-—inrurance-—tAstitotiony-——agenty——o0r-———NIur ante—Support
orgonizatron——to——ceose——and-—desist—-from——the--econdoet-—or
practices-constituting-e-victatiom of-fthis-actd AS PRGVIDED
BY LAW.

(2) 1f. after a hearing pursuant to [section 17}, the
commissioner determines that the insurance institutions
agents Or insurance-support organization charged has ot
engaged in conduct or practices in violation of [this actjs
the commissioner shall prepare a written report which sets
forth findings of fact and conclusions of laws The report
shal} be served upon the insurance INstitutions agenty or
insurance-support organization charged and upon the person

or persons if anyy whose rights under ({[this act] were

allegedly wviolatedy _IN__THE _MANNER__PROVIDED _BY LAW_FOR
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SERVICE OF_ AGENLY ORDERSe

£33 —untit-the—expiratton-of—the——time--aftowed —ander
faeetion——2ii—feor—fiting-a-petition-for-revien-er-until-auch
a-—-petition-—is-———fitedvy—-whichever---oceurs—-firatey-—--the
eoﬂnis:ieﬂe?--noy——-aeify—-ef-—set—esfde-ﬂny—erdcf-ofwrepOft
+esved—tunder—-thvis—sectionv—After—the-expiration—of-the——time
ationed-—onder—fsectron-2ij-for-Fiting-a-petition-for-review
er—if-no-such-petition-has-been-fileds-the-conmissioner-mayy
after-notice—and-opportonity—fer-hearingy-aitery-modifyy—or
ser--asidey——in-whele—or-tA-party-ony—order —or—report—i2soed
onder—this--sectron-—-whenever——conditions——of--fact-—or--tow
war rant--sueh—aetion-or—if-ehe-pubdie-interest-so-requiress

Section 20. Penslties CIVIL PENALTIES. (1) If a

hear ing pursuant te [section 17] results in the finding of a
knowing wviolation of [this act)s the commissioner mays in
addition to the issuance of a cease and desist order as
prescribed in {section 19]+ order payment of a CIVIL penalty
of not more than $500 for each violation but not to exceed
$104000 in the aggregate for multiple violationsa

(2) Any person who violates a cease and desist order
of the commissioner under {section 19) mays after aotice and
hearing and upona order of the commissioners be subject to
one or more of the following penaltiess at the discretion of
the commissioner:

{a) a fine CIVIL PENALTY of not more than 510,000 For
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each violatioa; or

{b) a #Fime CIVIL PENALTY of not more than $50+00C if
the commissionar finds that violations have occurred with
such frequency as to constitute a general business practice;
and

{c}l suspension or revotation of an insurance
institution®s or agent"s lictensea.

Section Zl. Judicial review of orders and reports. €1}
Any person Subject to an order of the commissioner under
{section 1%?] or (section 20} or any person whose rights
under [this act] were allegedly violated may obtain a review
of any order or report of the commissioner by-fiting-in-—the
district——court--of--tewis--snd-Elark-Eountyv-within-30-days
fron—thé-dote—of—the-serviee—of-~sueh-—efder--of--fepertv——u
written-—petrtron-requesting-that-the-eorder—or-repart—of-the
commisstoner-be-set—asrder-A-copy-of-the--petition -mast——at
the-—same——tife——be-—served-tupon -the-tommissionerv—who-shoti
forthwith——certify--and——~ftie-——in-——the—-diatrict——-court-——a
tronseript--of--the--entire——record-of-the-procending—giving
rise-to-the-arder—or-report--that—is--the-—sobject——of-—the
petitions—-Hpon——the——fiting—of-the-petition-and-transcripty
the-district-caurt—as-jurisdiesion——to--make——snd--enter——-a
decree-~modifyingr-—effireingr-—or--reversing-—~ony--erder-or
report-eof--the-—commisstonery——in—whote-—or-—tn-—ports——¥Fhe

+indings —of—the-commrisionar—as—tn-the-facts-supporting -y
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order—or-—¢eporty——if-—supported ——by--clesr—aond--convineing
evidencey-are-concliusiver

t23—~Fo-—the-—--extent——-an—--order-—or--report-—of--the
commissioner—ta—offirmedy-the—e¢ourt-—shati-——issge——3ts~-cwn
erder—-conmanding-—abedirence——ts—the—teras-of - the-order—or
report—of—the-cammissioners—{f-—any——party-—effested—by——an
order-ear-report—of-the—commissioner—applies—to-the-eourt—for
}eave-—¢o--produce——gdditional——evidence—-and—shows——to-the
sotisfaction—of-the-court-thot-soch-additionsl--evidence--is
matertat-—and—ehat——there——are- ~reasonable——grounds—fer-ehe
fariure-ro-produce—such-evidence-in-prior--procaedingsv——the
court--may-erder—such-additiomat~evidence-to-be-taken—before
the—-commissioner-in-soeh-manner— —ond-—apon—-steh——terms— —and
eonditront-—-89———the-—-court—-may--consider——propers—--¥Fhe
commisrioner—Ray—modrfy-his—findings—of-—fact-—or--make-—frew
£findrngs-—by-—reason—of-the-addi tronal-evidente~so—taken-and
shadi—firte—suech-medified-or-—new-—findings--otong—wirth——any
recommendationy——if--anyv—for-the-modifiestiton-or-revesation
of-a-previous—order-or-reportvr—if-—sopported--hy-—ciesr--and
conyinting-—evidencey——the-modifted—or-new-findinga-shott+-be
conclivsive-ga-to-the-—mattera-contorned-thereiny

£33 -—An-order-or——ruport--issved--by--the-—commissioner
onder—{yections-19-or—20j~ts-Finaks

taP-—upon-—the--expiration-—of-the—tine—ol towed—for—-the

fiitng-ef-e-petition-for-reviewy-if-—no--such—petition—-~hses
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bdeen-duty—Fitedt—except—thnt-the-commissionar-say—med ify-—or
set-—astde-—on-—order——or--report—to-the-extent-provides—in
Foection—19¢{33-jr-or
tay-—upen-a-Finat-decision-of-the-distriet—court—if-the
eourt—directas—that-the-order-sr-report-of——the--commisstoner
be—affirned—or-the-petivion—for-review—dismissedy
thi-—-No—erder—or-report-of- the-commisstoner-under-fthis
netd-—ar-—order——of-—a-—-goure-to—enforce-the-sane-in-any-way
retieves—or—absotves-mmy-person-affected—hy——the—order—-or
report-—from-any—tiabittty-under-sny-other-taw-of-this-state

AS PROVIDED BY 33-1-7ifla

Section 22+ Individual remediesas [1) If any insurance
institutions agente or insurance-suppart orgamization fails
to comply with [sections 10y lle Or 12] with respect to the
rights granted wunder [those sections)s any person whose
rights are violated may apply to the district court of this
state or any other court of competent jurisdiction for
appropriate eguitable relief,

{2} An insurance institutions agenty or
insurance-support organization that discloses information in
violation of [section 15] is ljable for damages sustained by
the jndividual to whom the information relates. Howevers an
individual is not entijtled to a monetary award which exceeds
the actual damages sustained by the individual as a result

of a violation of [section 153«

~-4L- 58 240
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{3) In any action bhrought pursuant to this sectione
the court may award the cost of the action and reasonable
attorney’s fees to the prevailing partye

(4} An action under this section must be brought
within 2 years from the date the alleged vioclation is or
should have been discovered.

{5) Except as specifically provided in this sections
there is no remedy or recovery avai Fable to individualss in
law or in equitys for occurrences constituting a violation
of any provision of [this act}.

Section 23. Immunitys. A cause of action or claim for
retief in the nature of defamationsy invasion of privacys or
negl igence does not arise against any person for disclosing
personal or privileged information i1n accordance with [this
act]y nor does such a cause of action or claim for relief
arise against any person for furnishing personal  or
privileged information to an insurance institutions agent,s
or insurance-support organization. Howevere this section
does not provide immunity for disclosing or furnishing false
information with malice or willful intent to injure any
persens .

Section 24« Obtaining information under false
pretenses. Any person who knowingly and willfully obtains
information about an individual from an  insurance

institutions agents or insurance—-support organization wunder

—-42- 58 240
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false pretenses shall be fFined not more than $10+000 or
imprisoned for not mare than 1 years Or bothe.

Section 25. Codification instructiona This act is
intended to be codified as an integral part of Title 33» and
the provisions of Title 33 apply to this acte

Section 26e Severabilitys If a part of this act s
invalide all valid parts that are severable from the invalid
part remain in effectse [If a part of this act is invalid in
one or more of its applicationss the.part remains in effect
in all wvatltid applications that are severable from the
invalid applicationse

Seevian-2F¥r——Repetntery ~—-Sections——-—58-1+o—381—-through
56-1+6—385—~and--58~16-31i--throvgh-—-59-16~Fhr—-—MEAvy--—are
repesieds

Section 2T. Effective date. (1) This act is effective
on July ls 1982«

(2) The rights granted under {[sections 10s lls and 15]
are effective on July ly 1982+ regardless of the date of the
collection or receipt of the information that is the subject
of those sactions.

-End-
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SENATE BILL NO. 240
INTRODUCED BY HAZELBAKER

BY REQUEST OF THE MONTANA DEPARTMENT OF INSURANCE

A BILL FOR AN ACT ENTITLED: ™AN ACT TO ESTABLISH STANDARDS
FOR THE COLLECTIONs USEy AND OISCLOSURE GOF INFORMATION
GATHERED IN CONNECTION WITH INSURANCE TRANSACTIONS BY
INSURANCE INSTITUTIONS . AGENTS, aRr INSURANCE-SUPPORT
ORGANIZATIONS; TO PAQVIDE A PROCEDURE FOR ACCESS BY PRIVAIE
PERSONS TO INFORMATION GATHERED ABOUF THEM FOR THE PURPOSE
OF VERIFYING OR DISPUTING ITS ACCURACY; 1O LIMIT THE
DISCLOSURE OF INFORMATION COLLECYED IN CONRECTION WITH
INSURANCE TRANSACTIONS; T¥O GIVE THE CORMISSIONER oF
INSURANCE THE POWER YO INVESTIGATE AND [ISSUE CEASE AND
DESIST ORDERS FOR VIGLATIONS OF THIS ACT; TO PROVIDE FOR
EQUITABLE RELIEF IN THE DISTRICT COURT AND FOR A PENALTYY
REPEALEING-SEEFIBNS-50-16—30+-FHRAY6H~ 50~ 16~ 305—ANB-56-1 6314

FHRGHEH-58~1 6314 v~ MEAL™

BE IV ENACTED BY THE LEGISULATURE OF THE STATE OF MONTANA:
Section l. Short title. {This act] may be cited as the
®insurance Information and Privacy Protection Act“.
Section 2. Purposes The purpose of [this act] is to
establish standards for the collectionsy usey and disciosure

of information gathered in caonnection with insurance
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transactions by insurance institutions, agentssy or
insurance-support organizations; to maintain a balance
between the need for information by those conducting the
business of insurance and the public*s need for Fairness in
insurance information practicess including the need to
minimize intrusiveness; to establish a regulatery mechaniswm
to enable natural persons to ascertain what information is
being or has been collected about them in connection with
insurance transactions and ta have access to such
information for the purpose of verifying or disputing its
accuracy; to limit the disclosure of information collected
in connection with insurance transactions; and to enable
insurance applicants and policyholders to obtain the reasons
for any adverse underwriting decisions

Section 3. Scope of [act}s {1) The obligations imposed
by [{this act] apply to those insurance institutionsy agentsy
or insurance-support organizations thaty on or after [the
effective date of this act]:

(a) in the case of %tifes healthy or disability
insurance:

(i} collecty receivey or maintain information in
connection with ' insurance transactions that pertains to
natural persons who are residents of this state; or

f{ii) engage in insurance transactions with applicants,

individualss or policyholders who are residents of this

-2 SB 240
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statei and

{(b) in the case of property or casualty insurance:

(i) callects receives or maintain informatien in
connection with insurance transactions involving policiesy
contractssy or certificates of insurance delivereds isSsued
for deliverys or renewed in this state; or

{ii) engage in insurance transactions invalving
policiess contractss or certificates of insurance deliveredsy
issved for deliverys or renewed in this State.

€2) The rights granted by [this act] extend to:

{a) in the case of lifes healths or disability
insurances the following persons who are residents of this
statet

{i} natural persons who are the subject of information
collecteds receiveds or maintained in connection with
insurance transactions: and

(ii} applicantss individualse or policyholders who
engage in  or Seek to engage in insurance tramsactions; and

{by in the case of property or casualty insurances the
following personst

{i) natural persons who dre the subject of information
collecteds receivedy or “mairtained in connection  with
insurarice transactions involving policiess contractse or
certificates of insurance deliveredy issued fFor deliverys or

renewed in this state; and
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{ii) applicantsy individualsy or policyholders who
engage in or seek to engage i1n insuranke transactions
invaolving policies, contractss or certificates of insurance
delivereds issued for deliverys or renewed in this statee.

(3) For the purposes of this sections a person is
considered a resident of this state if the person®s © last
known watling addresss as shown in the records of the
insurance institutiony agent s ar insurance-support
organizationsy is located in this states

{#) [This act}) does not apply to information collected
from the public records of a governmental authority and
maintained by an insurance institution or its
representatives Ffor the purpose of insuring the title to
real property located in this states

Section 4. Definitions. As used in [this act}s the
following definitions apply:z

(1} (a}) "Adverse underwriting decision® means:

{i) any of the following actions with respect to
insurance transactions invalving insurance coverage that are
individually underwritten:

(A} a declination of insurance coverage;

{B) a termination of insurance coverage;

{C) faiture of an agent to apply for insurance

coverage with a8 specific insurance iastitution which the

agent represents and which is requested by an applicant;

~ - SB 2+%0



r-3

W

10
11
12
13
14
| &
16
17
18
19
20
21
22
23
24
25

S8 0240704

{D) in the case of a property or casualty jasurance
coverage:

(1) placement by an insurance institution or agent of
a risk with a residual market wmechanismy an unawthorized
insurers or an  inRsurance institution which specializes in
substandard risks; or

{II)}) the charging of a higher rate on the basis of
information that differs from that which the applicant or
poticyholder furnished;

(E} in the case of a 1lifes healthes or disability
insurance coverages an offer to insure at bhigher than
standard rates.

(b) The Following actions are not adverse underwriting
decisions but the insurance institution or agent responsible
for their  occurrence shall nevertheless provide the
applicant or polficyholder with the specific reason or
reasons for their occurrence:

(i} the termination of an individual policy form on a
class or statewide basis; or

{ii) a2 declination of insurance coverage sclely because
such coverage is not available on a class or statewide
basis; or

(iii} the rescission of a policy.

{(2) ™Affitiate™ or "affiliated™ means a person that

directly or indirectly through one or more intermediaries

-5 S8 240
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controlsy is controlled bys or is under common control with
another persons

{3) ™Agent™ me ans an agent or enrollment
representative as defined in 33-17-102 and 33-30-31l.

(4} “applicant® means a person who seecks to contract
for insurance coverage other than a person seeking group
insurance that is not individually underwrittens

(5} "Consumer report™ means any writtens orals or
other communjcation of jnformation bearing on a natural
person's credit warthinesss credit standinge Credit
capacitys characters gener al reputationy personal
characteristicsy or mode of living which is used or expected
to be used in ¢connection with an insurance transoction.

(6) TConsumer reporting agency™ means any person who:

(a) regularly engagess in whole or in parte in the
practice of asseabling or preparing consumer reports for a
monetary fee;

{b) obtains inforwmation primarily from sources other
than insurance institutions; and

{c) furnishes consumer reports to other persons.

(7) ™"Control®, including the terms "controlled by* or
*under common control with™s; means the possessions direct or
indirects ofF the power to direct or cause the direction of
the management and policies of a parsony whether through the

ownership of voting securities, by contract other than a

-6~ 58 240
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commercial contract for goods or nonmanagement servicess or
otherwiser unless the power is the result of an official
position with or corporate office held by the persons

{8) ™peclination of insurance coverage® @eans a
denials in whole or in parts hy an insurance institution or
agent of reguested insurance coverages

{?} "Individual™ means a natural person who:

(3} regarding property or casualty insurances is @
pasty presents or proposed named insured or
cartificateholder;

{b} regarding lifes healthsy or disability insurances
is a paste presenty or proposed principal insured or
certificatehalder;

{c} is a paste presents or proposed policyowner;

{d) is a past or present applicant;

(e) is a past or present claimant; or

{f) deriveds der ivese or is proposed to derfive
insurance coverage under an insurance policy or certificate
subject to [this act}e

(10) *Institutional source®™ means a3 person or
governmental entjty that provides information about an
individyal to . .an agenty ' insurance institutions or
insurance—-support orqganizatione other than:

{a) an agent;

tb) the individual  who is the subject of the

. S8 240
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information; or

{c) a natural person acting in a personal capacity
rather than 3 business or professional capacitye

(11) "Insurance institution® means a corporationes
associations partnershipy reciprocal exchanges interinsurers
tloyd*s insurers fraternal benefit societys or other person
engaged in the business of insurancesy including health
maintenance organizationss and health service corporations
as defined in 33-30-10L. “Insurance institution® does not
incYude agents or insurance-suppert organizationse.

(12) (a} "Insurance—Support organization®™ means a
person who reqularly engagess in whole or in parts in the
practice of assembling or collecting information about
natural persons for the primary purpose of providing the
information ta an insurance institution or agent for
insurance transactionss jincluding:

{3) the furnishing of consumer reports or
investigative consumer vreports to an insurance institution
or aqgent for use in connection with an insurance
transaction; or

{it} the collection of personal information from
insurance institutionss agents, or other insurance-support
organizations for the purpose of detecting or preventing
fraudy material misrepresentations or material nondisclosure

in connection with insurance underwriting or insurance claim

-8 SB 240
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ativitys.

{b} The following persons are not insurance-support
organizations for purposes of [this act]: agents, government
institutionss insurance institutionsy medical care
institutions and medical professionalse.

{13) "Insurance transaction® means a transaction
involving insurance primarily for personaly familys or
household needsy rather than business or professional needss
that entails:

{a) the determinatjon of an individual®s eligibility
for an insurance coverages benefit, or payment; or

{b) the servicing of an insurance applications policys
contracts or certificate.

{14) "Investigative consumer report™ means a consumer
report or partion thereof containing information about o
natural person®s characters general reputations personal
characteristicss or wmode of living obtained through personal
interviews with the person's neighborss friendss associatess
acquaintancess or others who may have knowledge concerning
such items aof information.

{15) "Medical care institution™ means a facility or
institution that is Yicensed to provide health care services
to natural personss including but not limited to
health-maintenance organizationss home health agenciess

nospitalses megical cltinicse publi¢  health  agenciess

-9 38 240
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rehabilitation agenciesy and skilled nursing facilitiess

(16) "Medical professional®™ means a person licensed or
certified to provide health care services to natural
personss including but mnot limited to a chiropractors
ctinical gietitians cYinical psychologisty dentists nurses
occupational therapists optometristes pharmacists physical
therapists physician, podiatrists psychiatric social worker
or speech therapiste.

(i17) “Medical record informati on" means  personal
information that:

{a) relates to an individual®s physical  or msental
conditions medical historys or medical treatment; and

{b} is obtained from a medical professional or medical
care institutions from the individualsy or froa the
individual *s spouser parents or legal guardians

(18) "FPerson™ means a natural persons corporations
associations partnerships or other legal entitye

{19) *“Personal information® means any individually
identifiable information gathered in connection with an
insurance transaction from which judgments can be mage about
an individual's characters habitss avocationse financess
occupations general reputations credite: healths or any other
persomnal characteristicse Personal infarmation includes an
individual®s name and address and medical record information

but does not include privileged information,

-10- 58 240
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{20) "Policyholder™ means a person whot

(3) in the case of individual property or casualty
insurances is 3 present named insured;

{b} in the case of individual 1lifes healthy or
disability insurancar. is @ present policyowner;: ar

{c) n the case of group insurance that is
individually underwrittens is a present group
cartificateholdera

[21) "Pretext interview™ wmeans an interview during
which a persons in an attempt to obtain information about a
natural persons performs one or more of the following acts:

{a} pretends to be someone he is not;

(b} pretends to represent a person he is not in  fact
representing;

{c) misrepresents the true purpase of the interview;
or

{d) refuses to identify himself upon requeste

{22) "Privileged information™ means any individually
identifiable information that:

(a) rvelates to & claim Ffor insurance benefits or a
civil or criminal proceeding involviﬁg an individual; and

() : is collacted in commection with or in reasonable
anticipation of a claim For insurance benefits or civil or
criminal proceeding involving an individuale Information

otherwise meeting the requirements of privileged information
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under this subsection will be considered Tpersonal
information® under [this act] f it is disclosed in
violation of [section 15}.

{23) "Residual market mechanisa® means an associations
organjzations or other entity defined or described in
33~-8-1G03 and &l-6~l4%s

(24} “Termination of insurance coverage” or
“termination of an insurance policy® means either a
cancellation or nonrenewal of an insurance policys in whole
or in parts for any reason other than the failure to pay a
prewium as required by the polticy.

{25) *“urauthorized insSurer® means an itRsurance
instjtution that has not been granted a certificate of
authority by the commissioner to transact the business of
insurance in this state.

Section S. Pretext interviews prohibited -— exceptions.
(1) except as provided in subsection {2)+ an Insurance
institutions agent or insurance-support organization may not
use or authorize the wuse of pretext interviews to obtain
information in connection with an insurance transactions

{2) A pretext interview mady be undertaken to obtain
information frem 3 person or institution that does not have
a generally or statutorily recoqnized privileged

relationship with the person about whom the information

relates for the purpose of investigating a claim when based

-12=- 3B 240
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upon specific information available for review by the
commjissioner that thesre is @ reasonable basis for suspecting
criminal activitye fraudy material wisrepresentationy or
material nondisclosure in connection with the claim.

Section 6« Notice of insurance information practiceses
(L) An insurance institution or agent shall provide a notice
of information practices to all applicants or policyholders
in connection with insurance transactions as provided velon:

{a) in the case of an application for insurances a
notice shall be provided no later than:

{i) at the time of the delivery of the insurance
policy or certificate when personal information is collected
only from the applicant or from public records; or

{ii}) at thg time the collection of personal information
is initiated when personal information is collected from a
source other than the applicant or public records;

{b} in the case of a policy renewaly 3 notice shall be
providea no Jlater than the policy remewdl dates except that
no notice is required in connection with a policy renewal
if:

[i} personal information is collected only from the
policyholder or from public records; or

{it) a notice meeting the requirements of this section
has been given within the previous 24 months; or

(c) in the case of a policy reinstatement or change in
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insurance benefitsy a notice shall be provided no later than
the time a8 request for a policy reinstatement or change in
insurance benefits is received by the insurance institutions
except that no notice is requived if personal information is
collected only from the policyholder or from public recordse.

{2) The notice must be in writing and must state:

(a) whether personal information may be collected from
persons other than the individual or individuals proposed
for coverage:

{b} the types of personal information that may be
cellected and the types of sources and investigative
techniques that may be used to collect such information;

{c} the types of disclosures identified in subsections
(3)e (4} (S)v (6)9 (T)e (10)y (12)s (13}r ana (15) of
[section 15} and the circumstances under which such
disclosures may be wmade without prior authorizacion.
Howevers only those circumstances that occur with such
fFrequency as to indicate a general business practice must be
describeda

(d} a description of the rights established under
{sections 10 and 11] and the manner in which those rights
may be exercisedi and

{e) that information obtained from a3 report prepared
by an insurance-support organization may be retained by the

insurance-support organization and disclased to other

-l4— 5B 240
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personse

{3) In ltieu of the notice prescribed in subsection
{Z) the insuronce institution or agent may provide an
dbbreviated notice informing the applicant or policyholder
that:

{3) vpersonal information may be collected from persons
other than the individual or individuals proposed for
coverage;

(b} such information as well  as other personal or
privileged information subsequently collectaed by the
insurance institution or agent may in certain circumstances
be disclosed to third parties without authorization;

{c) a3 right of access and correction exists with
respect to all personatl information collected; and

{d] the notice prescribed in subsection {2) must be
furnished to the applicant or policyholder upon requests

{4) The obligations imposed by this section upon an
insurance institution or agent may be satisfied by another
inswrance institution or agent authorized to act on its
behalf.

Section T« Marketing and research sSurveyss An
insprance insfi;utSOn or agent  shall clearly specify the
questions that are designed to obtain informations from an
individual in connection with an insurance transactions

soltely for marketing or research purposeses
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Section 8« Content and discltosure of authorization
formse. Notwithstanding any other provision of Jlaw of this
states an insurance institution» agenty or insurance-support
organization may not utilize as its disclosure authorization
form in connection with insurance transactions a form or
statement that authorizes the disclosure of personal or
privileged information about an individual to the insurance
institutions agents or inNsurance-support organization uniess
the farm or statement:

(1} is written in plain language;.

(2) is dated;

{3) specifies the types of persons asuthorized ¢to
disclose information about the individual;

(%) specifies the nature of the information authorized
to be disclosed;

{5) names the insurance institution or agent and
identifies by generic reference representatives of the
insurance institution to whom the individual is authorizing
information to be disclosed:

{6) specifies the purposes for which the information
is collected;

{7) specifies the Jlength of time such authorization
remains validey which may be no longér than:

{a) in the case of authorizations signed for the

purpose of collecting information in connection with an

—16- S8 240
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application for an insurance policys a policy reinstatements
or a request for change in policy benefits:

{i) 30 months from the date the authorization is
signed if the application or request involves tifes healthy
or disability insurance;

{ii) one year from the date the authorization is signed
if the application or request involves property or casualty
insurance;

(b) in the case of auvthorizations signed for the
purpose of collecting information in connection with a claim
for benefits under an insurance policy:

{i) the term of coverage of the policy if the claim is
for a health insurance benefit;

(ii) the duration of the claim if the claim is not for
a8 health insurance benefit: and

{8) advises the individual or a person authorized to
act on behalf of the individual that the individual or the
individual®*s authorized representative is entitled to
recaive a copy of the authorization forme

Section 9. Investigative consumey reportss (1) an
insurance institutions agents or insurance-support
organization may not prepare or request an investigative
consumer report about an individual in connection with an
1nsurance transaction invalving an application for

insurances a polticy renewaly a policy reinstatements or a
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change in insurance benefits unless the insurance
institution or agent informs the individual:

{a) that he wmay reguest to be interviewed in
connection with the preparation of the investigative
consumer report; and

{b) that upon 3 request pursuant to [section 10}s he
ts entitled to receive a copy of the investigative consumer
report.

{2) If an investigative consumer report is to be
preparegd by an insurance institution or agents the insurance
institution or agent shall institute reasonable procedures
to conduct a personal interview requested by an individual.

(3) If an investigative consumey report is to be
prepared by an insurance-support organizationy the insurance
institution or agent desiring such report shall inform the
insurance-support organization whether a personal interview
has been requested by the individual. The insurance-support
organization shall institute reasonable procedures to
conduct such interviews iIf requested.

Section i0es Access to recorded personal informations
{1) If an individuals after proper identifications submits a
written vrequest to an insurance institutions agents or
tnsurance~-support organization for access to recorded
personal information about the individual that is reasonably

described by the individual and reasonably locatable and
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retrievable by the insurance institutions agents or
1nsSuUrance-support organizations the insurance institutions
agents Of insurance-support organization shalls within 30
business days from the date such request is received:

{a) inform the individual of the nature and substance
of the recorded personal information in writings by
telephones or by other oral cosmunications whicheyer the
insurance institutions agent ¢ or insurance-support
organization prefers;

(b} permit the individual to see and copye iN persons
the recorded personal information pertaining to him or to
obtain a3 copy of the recorded personal information bty mails
whichever the individual preferse. If the recorded personal
information is in coded form an accurate translation in

plain language must be provided in writing.

(¢} disclose to the jndividual the identity, aF

recardedys of those per sons to whom the insurance
institutions agents Or insurance-support organization has
disclosed the personal inforwation within 2 years prior to
the request and if the identity is not recorded: the names
of -those insurance institutions: agents- insurance-support
organizasionss -or sother persos to whom such information is
noreally disclosed; and

{d} provide the individual with a summary of the

procedures he may use L0 request correctiony amendments of
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deletion of recorded personal informations

t2) Personal information provided pursuant to
subsection (1) must identify the source of the information
if such source is an institutional source.

{3} Medical record information supplied by a medical
care institution or medical professional and requested under
subsection (l)s together with the identity of the medical
professional or medical care institution that provided the
informations shall be supplied either directly to the
individual or to a medical professional designated by the
individual and licensed to provide medical care with respect
to the candition to which the information relatess whichever
the insurance Institutions agente OF insur ance-support
organization prefers. If it elects to disclose the
information to a medical professional designated by the
indivigual. the insurance institutions agenty or
insurance—-support arganization shall notify the individuale
at the time of the disclosures that it has provided the

infarmation to the medical professional. TJHE MEDIC AL

PROFESSIONAL MAY REVIEW AND INTERPRET THE_INFORMATION aAND AT

THE REQUEST OF THE AFFECTED INDIVIDUAL SHALL DISCLOSE ALL OF

THE_TINFORMATION RECEIVED.

{%) Except for personal information provided under
[section 12], an insurance institutions agent or

insurance-support organization may charge a reasonable fee
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to cover the costs incurred inm providing a copy of recorded
personal information to individualse

(5) The oabligations imposed by this sectiom upon an
insurance insvitution or agent may be satisfied by another
insurance institution or agent authorized to act on its
behalf. with respect to the copying and disclosure of
recorded personal information pursuant to a request under
subsection (l)+ an insurance institutions agents or
insurance-support organization may make arrangements with an
insurance-support organization or a consumer reporting
agency to capy and disclose recorded persanal information on
its behalf.

(6) The rights granted to individuals in this section
extend to all npatural persons to the extent information
about them is collected and maintained by an  insurance
institutions agents Or insurance-support organization in
connection with an insurance transactions The rights granted
to all natural persons by this subsection do not extend to
information about thewm that relates to and is collected in
connection with ar in reasonable anticipation of a cltaim or
civil or criminal proceeding involving thems

(7} For the purposes of this sections the term
*insurance-support organization* does not include “consumer
reporting agency” excepit-to-the-extent-this-section—imposes

Rore—StetNgent-regquiresenta-on-a—Consumer-—reporeing--agency
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than—other—stote-or-federat-tawe.

Section 1l. Correctione amsendments or deletion of
recovrded personal information. (1} Within 30 business days
from the date of receipt of a written request from an
individual to corrects amends or delete any recorded
personal information in its possession about the individual,
an insurance institutions agente o©Or insurance-support
organization shall either:

(3) corrects amende or delete the portion of the
recorded personal infarmation in disputej or

{b) notify the individual of:

{i) its refusal to make such correction. amendments or
deletion;

(ii} the reasons for the refusal; and

{iii) the individual®*s right to file a statement as
provided in subsection {3).

{2y If the insurance institutions agenty or
insurance—-support organization correctss asendsy or deletes
recorded personal information in accordance with subsection
(L) (als the insurance institutions agenty or
insurance-support organization shall s0 notify the
individual in writing and furnish the correction, amendment,
or Fact of deletjon to:

ta) any person specifically designated by the

individual who may bhaves within the preceding 2 vyearss
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recejved such recorded personal informationa;

{b) @any insurance-support organization whose primary
source of personal informatton is insurance institutions if
the insurance~support organizatian has systematically
received such recorded personal [nformation from the
insurance institution within the preceding 7 yearse but the
corrections amendment, or fact of detetion need not be
furnished if the insurance-support organization no longer
maintains recorded personal information about the
individual; andg

{¢) oany insurance—support prganization that furnished
the personal information which has been correcteds amendeds
or deleted.

{3) #henever an individual disagrees with an insurance
institution®ss agent®se Oor insurance-support organization's
refusal to correctsy amends or delete recorded personal
informationy the individual may File with the insurance
institutione agenty Gr iNsurance-support organization:

{8) & comncise statement setting Fforth what the
individual thinks is the corrects velevants or fair
informationi and

{b). a concise statement of the reasons why the
individual disagrees with the insurance institution®s,
agent®ss Or insurance—support organization®s refusal to

corrects amends or delete recorded personal information.
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{4) If 2an individual fFiles either statement described
in subsection (3)s the insurance institutions agents or
insurance-support organization shall:

{a) File the statement with the disputed personal
information and provide a means by which anyone reviewing
the disputed personal information will be made aware of
individual*s statewment and have access to it;

{6) in any subsequent disclasure by the insurance
institutiony agents or insurance-support organization of the
recorded personal information that is the subject of
disagreementy clearly identify the matter in dispute and
provide the individual's statement along with the recorded
personal information being disclosed; and

{c} Ffurnish the sﬁatelent to the persons in the manner
specified in subsection (2}«

(3) The rights granted individuals by this section
extend to all:  natural persons to the extent information
about them is collected and maintained by an insurance
institution, Jagents Or insurance-support organization in
connection with an insurance transaction. The rights granted
to natural persons by this subsection do not extend to
information about them that relates to and is collected in
connection with of in reasonable anticipation of a3 claim or
civil or criainal proceeding involving them.

{6} For the purposes of this sections the term

24 S8 240
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"insurance-support organization® does not include %“eonsumer
reporting-—sgency - -to--the-axtent-this-seetion-imposes-mwore
stringent-requi rements-on-a-eonsumer -reporting--agency——than

ather—atate—or—federat-taw CONSUMER REPORTING AGENCY.

Section 12. Reasons for adver se underwriting
decisionss (1) If an adverse underwriting decision is mades
the insurance institution or agent yesponsible for the
decision shakl:

{a) either provide the applicants policyholders or
individual proposed for coverage with the specific reason or
reasons for the adverse underwriting decision in writing or
advise such person that upon written request he may receive
the specific reason or reasons {n writing; and

{b} provide the applicants policyholders or ingividual
propased for coverage with a summary of the rights
established under subsection {(2) and [sections 10 and 1i}e

12y IFf a written request is received within 90
business days from the date of the wmailing of notice or
other communication of an adverse underwriting decision to
an applicants policyholders or individual proposed for
caveragey the insurance institution or agent shadl within 21
business days from the date of receipt of the written
request furnish the person?

{a} the specific reason or reasons For the adverse

underwrjiting decisione in writingsy if such information was
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not initially furrished in writing pursuant to subsection
(iica);

tb) the specific items of personal and privileged
information that ;upport those reasons; however:

{i} the insurance institution or agent is NoOt required
to furnish specific items of privileged information if it
has a reasonable suspicions based upon specific information
available Ffor review by the comMiSSionersy that the
applicanty policyholders or individual proposea for coverage
has engaged in criminal activitys frauds wmaterial
misrepresentations or material nondisclosure; and

(ii) specific items of medical record information
supplied by a medjcal care institytion or wmedical
professignal sheti-—bhe-—~disctosed--either--directiy--to-—the
individont--apeuvr—whon——the —informetion--relates-roer—-to-a
nedieal-~professionel—designated-—by——the--individuad--—and
tHeensed——to--provide-—-aedical-—eore——with—-respect-—to-—the
eenditi.a—to—whieh—the—inforﬂatieu—-re4ate5v—;ﬂh+ehever—-the

insdgrence—imst ftotton-—or—eagent-preferss TOGETHER WITH THE

1DENTITY OF THE MEDICAL _PROFESSIONAL OR MEDICAL CARE

INSTITUTION THAT PROVIDED IHE__INFORMATIONy SHALL_ _BE

DISCLOSED IN _ACCOROANCE wIT SUBSECTION (3) OF [ SECTION 10]3
and
{c) the names and addresses of the institutional

sources that supplied the specific items of information
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pursuant to subsection (Z)(bh)v-except-that-the—identity-of
any-medicai-professionatar-medical-core—institotion-must—be
disclosed-either-—directiy-—to——the—~-individusd-—or--to-—the
designated-—nedieal——professtonas by——whichever—2the-insurance
Tt itution—or-asgent-prefers.

(3) The obligations imposed by this section upon an
insurance institution or agent may be satisfied by another
insurance institution or agent authorized to at on its
behalf.

{4) When an adverse underwriting decision results
solely from an oral request or inquirye the explanation of
reasons and summary of rights required by subsection (1) may
be given arally.

Section 13. Information conterning previous adverse
underwriting decisions.s An insurance institutions agents or
tnsurance-support organizaetion may not seek information in
connection with an insurance transaction concerning:

{1) any previous adverse underwriting GeCISion
exper ienced by an individual; or

{2} any previous insurance coverage obtained hy an
individual through a residual market mechanism unless the
inquiry ,also requests the reasons for any previous adverse
underwriting decision or the reasons why insurance coverage
was previcusly obtained through a residual market mechanism.

Section l4s Previous adverse underwriting decisionsa

-7~ S8 240

10
11
12
13
1%
15
16
17
18
9
20
21
22
23
24

25

5B 0240404

An insurance institution or agent may not base an adverse
underwriting decision in whole or in part:

{1} on the fact of a previous adverse underwriting
decision or on the fact that an individual previously
obtained insurance coverage through a residual market
mechanisms but an insurance institution or agent may base an
adverse underwriting decision on further information
obtained from an insurance institution of agent responsible
for a previous adverse underwriting decision;

t2) on personal information received from an
insurance—-support organization whose primary source of
information is insurance institutionss but an insurance
institution or agent may base an adverse uynderwriting
decision on Further personal information o©obtsined as the
result of information recaived from such insurance-support
arganizations

Section 15 ODisclosure liwitations and conditionss (1}
Except as provided in this section. an insurance
institutions agenty OF (iNSuUrance-sSypgport organization may
not disclose any personal or privileged information about an
individual collected or received in connection with an
insurance transactions

(2) Disclosure may be made with the written
authorization of the individual but:

{a} if the autharization s submitted by another

-28~ S8 2440
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insurance institutiony agents or insurance-support
organizations the autharization must meet the requirements
of [section 8]; or

{b} if the authorization is submitted by & person
other than an i nsurance institut {one agenty or
insurance-support organizationy the authorization must be:

(i) dated:

(ii) signed by the individual; ang

{iil) obtained 1 year or less prior to the date a
disclosure is sought pursuant to this subsections

{3} Disclosure may bDe made to a person other than an
insurance institutions agente or insurance-suppart
organizations provided such disclosure is reasonably
necessarys

{3} to enable such person to perform a businesss
professionaly or insurance Ffunction for the disclosing
insurance institutions agenty or insurance-support
organijzation and such person agrees not to disclose the
information further without the individual’s written
authorization unless the further disclosure:

{i) would otherwise be permitted by this section if
made by an insurance institutionsy agenty or
insurance~support arganization;: or

{ii) is reasonahbly necessary for such person to perform

its function for the disclosing insurance institutions
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aqents oOrF 1nSurance-support organization; or

{D) to enable such person to provide information to
the disclosing insurance institutiony agents or
insurance-support organization for the purpose of:

(i) determining an individual®s eligibility for an
insurance benefit or payment; or

{ti) detecting or preventing criminal activity. fraudy
materia¥ misrepresentations or material nondisclosure in
connection with an insurance transaction.

{4) Disclosure may be mage to an insurance
institutions agents iInsurance-support arganizations or
self-insurer if rhe information disclosed is limited to that
which is reasonably necessary:

[a) to detect or prevent criminal activitye Frauds
material wmisrepresentations or material noadisclosure in
conpection with insurance transactions;: of

(b)) for either the disclosing or receiving insurance
institutions agents or insurance-support organization to
per form its function in connection with an insurance
transaction involving the individual.

{5) Disclosure may be wmade to a medical care
institution or medical professignal of that information
reasonably necessary for the following purposes:

{a) wverifying insurance coverage or benefjts;

{b} informing an individual of a medical problem of
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which the individual may not be aware; or

{c) conducting an aoperations or services audite

{6) Disclosure may be made to an insurance regulatory
authoritye.

{7} Disclosure may bDe made to a law enforcement or
other government authority:

{a) o protect the interests of the insurance
institutions agenty or insSurance~support organization in
preventing or prosecuting the perpetration of fraud upon it;
or

{b) af the insurance institutions agents ar
insurance-support organization reasonably believes that
ilYegal activities have been conducted by the individuale

{8) Disclosure may be made 3s otherwise permitted or
required by law.

{9) Disclosure may be made in response to a facially
valid administrative or judicial orders including a search
wWarrant or subpoena.

{i0) Disclosure may be made for the purpose of
conducting actuarial or research studiesy provided:

fa¥ no individual may be identified in any actuarial
or research report;

(b} materials allowing the individual to be identified
are returned or destroyed as soon as they are no Jlonger

needed; and
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{c) the actuarial or research organization agrees not
to disclose the information wunless the disclosure would
otherwise be permitted by this section if made by an
insurance institutions agent « or insurance-Support
organization.

{11} Disclosure may be made to @ party or a
representative of a party to a proposed or consummated saley
transfery mergersy or consolidation of al! or part of the
business of the insurance institutions agents or
insurance-support organizations if:

{a}) prior to the consummation of the sales transfers
mergers oOr consclidation only such information is disclosed
as is reasonably necessary to enable the recipient to make
business decisions about the purchases transfers mergers or
consolidations and

{by the recipiant agrees not to disclose the
information unless the disclosure would otherwise Oe
permitted by this section if made by an 1nsur ance
institutions agenty oOr insurance-support grganization.

(12) Pisclosure wmay be made to a person whose only use
of such information will be in connection with the marketing
of a product or services if:

{a) no medical record informationy privi leged
informatijons or personal - information relating to an

individual®s characters personal habitse: mode of livings or
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general reputation is discloseds and no classification
derived from Such information is disclosed;

(b) the individual has been given an opportunity to
indicate that he does not want personal information
disclosed for marketing purposes and has given no indication
that he does not want the information disciosed; and

{c) the person receiving the information agrees not to
use it except in connection with the marketing of a product
or services

(13) Disclosure may be made to an affiliate whose only
use of the information will be in connection with an oaudit
of the insurance institution or agent or the marketing of
an insurance product or service if the affiliate agrees not
to dJisclose the information for any other purpose or to
unaffiliated personsa

{l4) Disclosure may be made by a consumer reporting
agency to a person other than an insurance institution or
agenta

(15) Disclosure may be made to a group policyholder for
the purpose of reporting claimse experience or conducting an
audit of the insurance institution®s or agent's operations
or services (if the information disclosed is reasonably
necessary for the group policyholder to conduct the review
or audite

{16) Disclosure may be made to 3 professional peer
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review arganization for the purpose of reviewing the service
or conduct of a medical care jnstitution or medical
professional.

(17) Disclosure may be made to a governmental authority
for the purpose of determining the individual*s eligibility
for health benefits for which the governmental authority may
be liablea

{18) Disclosure may be made to a certificateholder or
policyholder for the purpose of providing information
regarding the status of an jnsurance transaction.

Section 1&. Power of the commissioners (l} The
commissianer has the power to examine and jnvestigate the
affairs of every insurance institution or agent doing
business in this state to determine whether the insurance
institution or agent has been or is engaged in any conduct
in violation of [this act]e.

{2) The commissioner has the power o examine andg
investigate the affairs of every insurance-support
organization acting on behalf of an insurance institution or
agent that either transacts business itn this state or
transacts business cutside this state which has an effect on
a person residing in this state in order to determine
whether such insurance-support organization has been or is
engaged in any conduct in violtation of [this act}.

Section 17. HearingSy——-—~~—witnessesy-———-appesrancesy
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production——-of-—boaksy--and-—tervice-—of——process. {I} The
comwissioner shall hold a hearing whenever he has reason to
believe that an insurance institutions agents or
insurance-support organization has been or is engaged in
conduct in this state that violates [this act) or if the
commissioner believes that an insvrance-support organization
has been or is engaged in conduct outside this state which
has an effect on a person residing in this state and which
violates [this act]. Fhe—comwrstioner—shali-issue-and--serve
upsn—sueh—imsurance—institutiony —agenty-or—insuronce-support
orgtnizetiton——a-—scatement--of—char ges-and-noti ce-af-hearing
spectfying-a-time-and—plece-for-the-hesringr—-fhe--date——for
the-—heoring--say-not-he—tess—than-28-days—after-the-date—of
services

2y——At-the-hearing-che-insoronce——inititut tony—-ogenty
or—-——insurance-support--—srgantzatron--—charged-——has——the
appertuntty—to-answer—the—charye s—against-——it-——snd--present
evidence——-on——iti-—behotfv—dpon——good-—cause—-—-shonny-~the
cu-n%ssiﬂﬂer--uy—per-it-eny-adverse*y-—aFieeted-'persény--by
counsel-——or- N personr—to-intervyeney —Sppedr y—and—be-heard-at
the-hearings

L34 -—At -~ hearing-conduétedpursuant-to——this——sectiom
the-——ecomsis stoner-—-may———administer-——osthyy-—examine——and

crass-axssine-witnesssay-and-recetye——or ot - and—-—doctuBentary

avidences—--Fhe-—commirssironer-—hoas--the-~pow to-=srhp
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witnessesy—~-compel--~their---attendancey——and--require——the
producttomof-beaksy—paperyy--recordyry——correspondencey——and
sther—~—documents-——that-—are-—relevant-—to-—the——hearings——4A
stensdraphirc—record-of-the-hearing-sheti-be--made-—apon-—the
regquest———af-—any---parey——or-~at--the--diicret ton—ef-—the
eommisyionerv—if-no-—-stenographic—record—tra-——made——and——+if
judieral-~review-is-sooghty—the-commisstoner—shali-prepare-a
statement—of--the--eridente-—for-——use—en--reviewy Hearings
conducted under this section are governed by the-same-rutes
of-—-evidente-—and——procedure--appttcabie-—-to-—adaintstrative
proseedings-condueted-under Title 2» chapter & AND_TITLE 33,

CHAPTER ls PART 7.

fﬁf——Statnments——a#-ehargesv-nat?eesr-ordefsv—ané—other
proecesites—of —the-commissioner—under—fthis—aetj-may-be-served
by--anyone-—dud y-—aubthoriged--to—act—on—beha i f———-of-—-the
eommTssTonery— Service——of——process——may—he-conpleted-in~the
manmer— provided-oy-+an—-—for—-—ser vice~—of--procesy—ita——ervyd
actions——or—-by—--regiatered-meity—A-copy-sf—the-statement—of
chargesvy—noticev—ordery—or-other-proceas—shet+--be-—provided
to-~the-peraon-or-persons-whose-rights-onder—fthis-scei-have
been—attegediy-violateds-A-verificd-recurn-setting-forth-the
manner—of-servitey-or-return-posteard-receipt—in-the-cose-of
registered-maity-ia-sufficrent-pronf-ef—services

Section 18. 3Service of process -——- insurance-support

organizations. For the purpose of {this act}]y an
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insurance-support organization transacting business outside
this state that has an effect on a person residing in this
state is considered to have appointed the commissioner to
accept service of process on its behalf. The commissioner
shall mail a copy of the notice by registered wail to the
insurance-support organization a3t its last known principal
place of businesse The return postcard receipt for such
mailing is sufficient proof that the sSame was properly
majled by the commissioner.

Section 19« Cease and desist orders and reportcs. [i)
Ifs after a hearing pursuant to [section 17}» the
commissioner determines that the insurance institutions
agentsy Or insurance-support organization charged has engaged
in conduct or practices in violation of [this act]e the

commissioner shall reduce his Findings AND CONCLUSIGNS to

writing and shall issue and cause THEM to be served upon the
insurance institutions agenty or insurance-support
organization s-copy-af-the-fimdrngi-snd-on——order--requiring
the-——inrorence-—institotiony—agenty-——or-—tAdrance-support
organtzation-—ta-——tease--and-—desrst-——froa-—the-—eondoct-—or
practices—censeituting-a-violstion-ef-frhia—ace] AS PROVIDED
BY_LAW.

{2) Ifs after a hearing pursuant to (section 17]e the

comnissioner determines that the jinsurance institutions

agents Or insurance-support organization charged has not
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engaged in conduct or practices in violation of [this act]e
the commissioner shall prepare a uritteﬁ report which sets
forth Findings of fact and conclusions of laws The report
shall be served- upon the insurance institution, agents or
insurance~support organization charged and upon the person
or persons if anys whose rights under [this act] were

allegedly violateds _IN THE _MANNER_PROVIDEQ _BY LAW__FOR

SERVICE DF_AGENCY ORDERS.

t3r-—tdneit-—the--expiration——of—-the-time-atlowed-under
Feeetion-Zt3-Ffor-fitling-a-petition-for-vevien-or-until-—such
a-—-petiction-———is-—-fitedy--—wiicheyer——-gteura——firstes—-the
commisstoner—may-modify-or-set-sside--any——order-—-or-—-repeort
tosoed-—ander—-this—sectionv-After-the—expirstion-of-the-tine
et owed-under~-fsection-2iJ-for—filing-o-petition—for-—review
or-if-no-sueh-petrtron-has-been-fitedv-the-commiysiener-mayy
after-——notice—and-opportunity-for-henringr-atterv—madifyy-or
set-asider-in—whote-or-in-parey-any-order-or-—report--rasoed
under--this-—section-—whenever-—eanditiony——of-—fact——or-tawn
warrant-spch-action-or-tf-the-public-interesrt--so0--requiress

Section 20« Penalties CIvIL PENALTIES- (1) If a

hearing pursuant to [section L7] results in the Finding of a
knowWing violation of [this act]s the commissioner maye 0
addition to the issuance of a cease and desist order as
prescribed in [section 19])s order payment of a CIVIL penalty

af not more than $500 for each violation but not to exceed
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$10,000 in the aggregate for sultiple violations,.

{2} Any perscn who violates a cease ana desist order
of the commissioner under [section 19] may, after notice and
hearing and upan order of the commissioners be subject to
one or more of the following penalties, at the discretion of
the commissioner:

{a) a Fine CIVIL PENALTY of not more than $10+000 for
each violation; or

{b) a fime CIVIL PENALTY Of not more than $50,000 if
the commissioner Finds that violations have occurred with
such frequency as to constitute a general business practice;s
and

{c) suspension or revocation of an insur ance
institution®s or agent's license.

Section 2le Judicial review of orders and reportse €1}
Any person subject to an order of the commissioner under
{section 19} or [section 20) or any person whose rights
under [this act] were allegedly violated may obtain a review
of any order or report of the commissioner ay—fiting-tn-the
distriet-conrt-of-tewts-and-Elark-—Countypr——within-——-36--days
ffOﬂ——the--date*-eﬁ--the—~gervfee-of;sueh~er¢er-0f—repurtv~a
writtenspetition-requesting-that-the-order—or-report—af——the
camnissioner--be-~set——asidev—A—copy-of-the-petition—must-at
the-same-time-be~seryed-upon——the——conmts3t oner v~ -who——~shatd

forttmith——-certify-—-and--fite-—in-+-che--district—~coure-——a
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transeript-of-the-enatire-record——of——the--proceedrng-—gtving
rise-—to——the—-order--or--report-—thoat-is-the—subgect—of-the
petftien--Hpon—the—fi%ing-oé—the-—petitieﬂ-—end—-traﬂscriptv
the--district-—court-—hos—jurisdiction—-to-make-and-enter—a
decree-modifyingr——affirmingr-—or-—reversing--any--erder—-or
report--of-—the--commtasienery——tn--uhete-~or—itn-——parev-Fhe
findinga-of-the-comstastoner—as-eo-the-facts-sopporting —any
order——or-—reporty——itf--sopported——by--ctear--and-convincing
evidencey-ave-concitttves
fif-—?ﬂ-—the—-extent—-ua——urdef—-of--—report———oﬁ———the‘
eammissioner——is——affirmedy——the-—coure-—-shati-rysue—its—-omun
arder-conmonding-obedience-to-the——terms-~of--the--order--or
report-—of-~the--commisstonerv—-if--any-party-affecred-by—an
order-or-report-of-the-commissroner—-appiies-to-the-court-for
teave-toa-——produce-—additional--evidente——and--shows-—to——the
sattsfactton—of--the—eourt—that-such-additional-evidence—is
asterital-and-that-~there—are-—ressonable-—grounds——for-—the
faiture——to—-produce—suth-evidence—in-prior-procecdingsy—the
eoure-may-arder—such-sdditronal-evrdence—to-be-taken-—before
the-—commisstoner——iN-—Suth——menner--and-upon-soeh-terms-and
condittens--as——the-—court-—-may-—-consider———properv————Fhe
commisatroner-——may—modify-——his-—findings-of-fact~or-make-new
findrngs-by—reaacn—of —the-additronat—evidence—so--taken--and
shatd-—f ite——speh-—modified——or--new-findings-stong-with-ony

reconmendationy—if-anyy-for-the-modification-—or-—revecation
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of-—a-——preévisos—order--or-reportv-if-supported-by—ctear-end
econvincing-evidencey-the-modifred-or-new—Ffindings——ahatd-—be
conciusive-as—to-the-matters—eontorned-thereins
3 --An--arder——or—-report- —r43oed--hHy-the-commt st oner
under-fyecttony-19-or-264-+ra-Finaks
fto)--apon-the-enpiration-of ~the-trne—-allowed-—for--the
filing——of-—-a—petition--for-revianwsy-if-no-such-petition-has
been-doty-Filedi-except-thae-the -commissioner-may-mod+Fy-—or
et~ 23 tde——onr —order——or--report-—to—the—extent—provided-in
Faeceion-19t334{4-0r
+Hi--dpon-a-final-decision-ef-the-district-coaurt—tf-the
eourt-directa-thot-the-order-or-repart-of--the--commiysroner
bhe-affirmed—or-the-petttion-for-review-disurasseds
t4)-~No-erder-or-repart—of-the-commissioner-onder-fthis
acti--or-~order--of-—a-~court-to-enforce-the-same-in—ony-way
relteves-ar—-absotves—any-persan—affected--py--the-~order——or
repave~—from-any-trabitirty-onder-any-other—taw-of-this-state

AS PROVIDED BY 33-1-Til.

Section 22. Individual remedies. (1) If any insurance
institutions agentsy or insurance-support organization fails
to comply with [sections 10+ 11ls or 12] with respect to the
rights granted under ({those sections)s any person whose
rights are violated may apply tc the district court of this
state or any other court of competent jurisdiction for

appropriate equitable reltief.

41~ 58 240
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{2} An insurance institutions agenty or
insurance-support organization that discloses information in
violation of [section 15} is liable for damages sustained by
the individual! to whom the information relates. Howevers an
individual is not entitled to a monetary award which exceeds
the actual damages sustained by the individual as a resuit
of a violation of [section 15].

(3) In any action brought pursuant to this sectiony
the court may award the cost of the action and reasonable
attorney*s fees to the prevailing partys

{4} An action wunder this section must be brought
within 2 years from the date the alleged viclation is or
should have been discoverede

(5) Except as specifically provided in this sections
there is no remedy or recovery available to individualss in
law or in equitys fOr occurrences constituting a violation
of any provision of [this act]e

Section 23. Immunitye. A cause of action or <laim Ffor
relief in the nature of defamations invasion of privacys or
negligence does not arise against any person for disclosing
personal or privileged information in accordance with [ this
act }s nor does such a3 cause of action or claim Ffor relief
arise aqainst any person for furnishing personal or
privileged information to an insurance institutiony agenty

or insurance-~support organjization. Howevery this section

-2~ SH 24G
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does not provide immunity for disclosing or furnishing fatse
information with malice or willful intent to injure any
persons

Section 24. Obtaining information under fal se
pretensesas Any person who knowingly and willfully obtains
informatiaon about an individual from an  insur ance
institutions agents oOr insurance-support organjzation under
false pretenses shall be fined not more than 310,000 or
imprisoned for not more than 1 years or botha.

Section 25 C(odification IiInstructione This act is
intended to be codified as an integral part of Title 33s and
the provisions of Title 33 apply to this acte.

Section 26 Severability. {f a part of this act is
invalide 211! valid parts that are severable fraom the invalid
part remain in effects IF a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
tnvalid applicationsa

Seevion-2¥v-—fepealerv-——~Sectiona-—S8-16-30i-—through
58-16-385—and--58-16-31——through-—-50~té~3tfv—~-HEky~——are
repeatedy

Section 27 Effective dates (1) This act is effective
on July ls 1982,

(2} The rights granted under [sections iy lly anag 15]

are effective on July ls 1982y regardless of the date of the

— 43~ 58 240
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collection or receipt of the information that is the subject
of thase sectionse

-End-

oyl SB 240



FREE CONFERENCE COMMITTEE
ON SENATE BILL NG. 240

(Report No. 1, April 21, 1981)

MR. PRESIDENT AND SPEAKER OF THE HOUSE:

We, your Free Conference Committee on Senate Bill No. 240,
met April 21, 1981, and considered:

House Judiciary Committee Amendments to the third reading
copy, dated March 24, 1981, and recommend as follows:

That the House recede from Committee amendment nos. 1, 3,
and 4;

That the Senate accede to Committee amendment no. 2:

That Senate Bill No. 240 be further amended as specified
in CLERICAIL INSTRUCTION no. 1l;

That the reference copy of Senate Bill No. 240 read as
specified in the CLERICAL INSTRUCTIONS;

And, that the Free Conference Committee Report on Senate
Bill No. 240 be adopted.

CLERICAL INSTRUCTIONS:

1. Page 20, lines 19 through 22.

Following: "“professional."
Strike: all underlined language.
Insert: "The medical professional may review and interpret

the information and at the request of the affected
individual shall consult with the affected individual"”

2. Page 26, lines 14 through 22.
Following: "professional"
Strike: all underlined language.
Insert: all stricken language.

3. Page 27, lines 1 through 5.
Following: " (2)(b)"
Insert: all stricken language.

FOR THE; SENATE: FOR THE HOUSE:

ftl— e i

Q:%?;éigékg{r Chajrman Fabrega, Chairman ’ )
Wﬂw&\w WL ('_LL&Z.{ \v‘& < !lkl?('(iﬂ,-f

Anderson eedy
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5T r\ltz: Btk Chairman
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SENATE BILL NO. 240
INTPDOUCED BY HAZELBAKER

BY REQUEST OF THE MONTANA DEPARTMENT OF INSURANCE

A BILL FOR AN ACT ENTITLEDz *AN ACT TO £STABLISH STANDARDS
FOR THE COLLECTIONs USEs AND OISCLOSURE OF INFORMATION
GATHERED IN C(ONNECTION WiTH INSURANCE TRANSACTIONS ay
INSURANCE INSTITUTIONS » AGENTSy R 1N SUR ANCE-SUPPORY
OJRCANIZATEUNS; TO PROVIDE A FROCEDURE FOR ACCESS BY PRIVATE
PERSIONS T{O INFORMATION GATHERED ABOUT THEM FOR THE PURPOSE
OF VERIFYING OR QOISPUTING ITS ACCURALY; TO LIMIT THE
O15CLOSURE  DF  INFORMATION COLLECTED IN  CONNECTION WITH
TNSURANCE TRANSACTIONS: TO GIVE THE COMMISSIONER OF
INSURANCE THE POWER TO INVESTIGATE AND  IS55UE CEASE AND
GESIST ORDERS FOR VIOLATIONS OF THIS ACT; 7O PROVIDE FOR
ESUITAALE RELIEF IN THE DISTRICT COURT AND FOR A PENALTYs
REFEALING—SEEFIONS-50~16-3B1-FHROYSH-58-16-3B5-ANB-56-16~31Y

FHROYEH-50-1 63T 4y—MEAL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MUONTANA:
Section le Short titlee [This act] may be cited as the
“Tnsurance Information and Privacy Protection Act".
Section 2. Purpose. The purpose of [this act] 15 to
establish standards for the collactions user und disclosure

of 1nformution yathered in connection with insurance
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transactions by insurance institutionsy agentss ar

insurance~support orqganizations; to maintain a batance
between the need for information by those conducting the
business of inswurance and the public*s need fFor Fairness in
insurance information practicesy including the need to
minimize intrusiveness; to establish a regulatory mechanism
to enable natural persons to ascertai:n what information is
being or has been collected about them in coennection with
LASUr ance transactions and to have access to  such
information for the purpose of verifying or disputing its
accuracy; to Yimit the disclosure of information collected
in connection with insurance transactions; and to enabie
tnsurance appticants and policyholders to obtain the reasons
for any adverse underwriting decisions

Section 3« Scope of [act]s (1) The obligations imposed
by [this act] apply to those insurance institutionsy agentss
or  insurance~-support organizatijons thaty on or after {the
effective date of this actj:

(3) in the case of 1lifey healths or disabitity
1nsurance:

(i} collects receives or maintain information in
connection with insurance transactions thgt pertatns to
natural persons who are residents of this state; or

[ii) engage in insurance transactions with applicantse

ingividualse or policyholders who are residents of this

-2-
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state; and

(b} in the case of property or casualty insurance:

(i} collects receivey or maintain information in
connectiaon with insurance transactions involving policiess
contractss or certificates of insurance deliveredy issued
for Jeliverys or renewed in this state; or

(it) engage in insurance transactions involving
policiesy contractsse or certificates of insurance del ivereds
issued for deliverys or renewed in this state.

(2) The rights granted by [this act] extend to:

(a}) in the case of lifer healthsy or disability
insurances the following persons who are residents of this
state:

(i) natural persons who are the subject of information
collected,y receiveds or maintained in connection with
INsSUrance transactions; and

{11) applicantsy individua¥se or policyholders wha
engage in  or seek to engage in insurance transactionsi ond

(b} in the case of property or casvalty insurances the
followiny persons:

{i) natural persons who are the subject of infermation
collecteds receivedy or maintained in comnection with
insurance transactions involving policiess <contractse or
certificates of insurance delivereds issued for deliverys or

renewed in this state; and
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{i1i) a2pplicantss individualsse or policyholders who
engage in or seek tOo engage in  inNsurance transactions

involving policiesy contractss or certificates of insurance
delivereds issued for deliverys or renewed in this states

(3) For the purpuses of this sectionsy a person is
considered a4 vresirdent of this state 1if the prerson®s
last-known mailing addresss as shown in the recards 2f the
insurance institutions agenty or insurange-suppoert
organizationy is lucated in this stote.

{#) [This act] does not apply to informaticn collacted
from cthe public records of a ygovernmental authority and
maintained by an nsurance institution or 1es
representatives for the purpose of insuring the title to
real property tocated in this state.

Section 4« Definitionss As wsed in {this act}s the
Following definitions apply:

{1} {a) "“Adaverse underwriting decision™ means:

(i) any of the following actions with respect Lo
insurance transactions invelving insurance coveraqQe that are
individually underwritten:

{A) @& declination of insurance coverage;

{8) a termination of insurance coverage;

{C) failure of an agent to epply for insurance
coverage with a specific insurance institution wiich the

agent represents and which is requested by an applicant;

- 33 260
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(D} in the case of a property or casualtty insurance
coverage:

(I) placement by an jinsurance institution or agent of
a risk with a residuval market mechanisme sn  unauthurized
insurers of an insurance institution which specializes 1n
substandard risksi or

(II) the charging of a higher rate on the basis of
information that differs from that which the applicant or
volicyholder furnished;

{E) in the case of a Jifesy healtns, or disability
insurance coveragae an _ offer to insure at higher than
standard ratase.

{b) The fellowing actions are not adverse underwriting
dJecisions but the insurance institution or agent responsible
for  their occurrence shatl nevertheless provide the
applicant or poalicyholder with the specific reason or
reasons for their occurrence:

{i) the tesrmination of an individual palicy form on a
class or statewide basis; or

(11) @ Jeclination of insurance coverage solely because
such coverage 15 not avatlable on a class or statewide
basis; or

(ti1) tne rescission of a policy.

{2} "affiliate™ or "affiliated™ means a person that

directiy or indirectly through Oone or more intermediAries

-9 S8 249
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controlsy 15 controlled bys or is5 under common control with
another person.

{3} "aAgent™ means an agent or enrol I ment
representative as defined in 33-17-102 and 33-30-311.

{4) "applicant®” means &4 person who seeks tO contract
for insurance coverage other than a person seeking group
insurance that is not individually underwrittene.

(S5) “Consumer report™ means any writtens oralsy orf
other communication of information bearing on a natural
person®s credit worthinesss credit standings credit
capacitys character, gener al reputations personal
characteristicss or mode of living which is used or expecten
to be used in connection wWith an insurance transactions

(&) "“Consumer reporting agency" means any person wha?

{a) regularly engagess 1in whole or in party in the
practice of assembling or preparing consumer reports for a
manetary fee;

(b) obtains information prirmarily from sources other
than i1nsurance institutions; and

(c) Furpishes consumer reports to other persons.

(7} “Control™, including the terms "controlled by" or
"under common control with"s means the possessionrs direct or
indirectsy of the powar tu dirsct or cause the direction of
the msnagyement and policies of 2 persons wheth:r through the

ownership of wvoting securitiess by contract other than a

-6= $% 240
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commercral  contract for goods ar nonmanagement servicess or
otherwiser unless the power is the result of an official
position with or corporate office held by the persona

(B8} *"Oeclination ot insurance coverage"™ aneans a
dentaly in wnole or in parts by an insurance institution or
agenc of requested insurance coverage.

{9) "Individual® means a natural person who:

{a) regarding property or casualty insurances is 4
pastes presents Or proposed named insured or certificate
halder;

fb} regarcding JTifes healths or disability insurance,
15 a3 paste presents or proposed principal insured or
certificate nhelder;

(<) 1S a pasts presentys or proposed policyowner;

(d}) s 3 past or present applicant;

{e) is a past or present ¢laimant; or

(f) deriveds derivess or is propased to derive
INsurance coverage under an insurance policy or certificate
subject to [this act].

(10) "Institutional sourca" means a person ar
govesrnmental entity that provides information about an
individual tu -’ an agenty insurance institutiony or
1nsurance=support organizatiens other than:

{a) an ayent;

{b) the indivicdual who 1is the sub ject of the

-1- 5% 240
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information; or

{c) a natural person scting in a personal capscity
rather than 3 bBusiness or professional capacity.

{ll) "insurance [nstitution” means a COrporstions
4550C1at10ne partnerships reciprocal exchanger interinsurers
Lloyd®s insurers fraternal benefit societys or ather p=rson
engajed 1n  the business of 1nsurances including health
maintenance organizationsy and nealth servics Corpor4tions
as defined in 33-30-101. "Insurance institution" does not
include agents oOf inNsurance-support orgdanizations.

{12} {a) "Insurance-support oraanization” AeAns A
person who regularly engagess in whole or in part. in  the
aractice of assembling or collecting information about
natural persons for the primary fpurpgose of providing the
information to an  insurance institution or agsnt for
1nsurance transactionss: including:

{1} the furnishing of consumer reports ar
investigative <consumer reports to an insurance institution
or agent for wuse in cannection with EL INSuUr ance
transaction; or

{11} the collection of personal information from
insurance institutionss agentss Or other (nsurance-support
organizations for the purpose of detecting or prevanting
frauds material misregresentations cor material nondisclosura

tn connaction with insurance underwriting or insurance claim

-8 SH 240
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activitys

(b} The following persons are not insurance-support
organizations for purposes of [this act]: agentss government
institutionss insurance institutionss medical care
institutionss and medical professionalsa.

{13) *Insurance transaction® means a transactian
involving insursnce primarily for personaly, Familys or
household needss rather than business or professional needse
that entails:

(a) the determination of an individual®*s eligioility
far an insurance coverage, benefity or payment: or

{p)] the servicing of an insurance applications policys
contractsy or certificate.

{14} "Investigative consumer report™ means a consumer
report or portion thereof containing information about a
netural  person®s characters general reputations personal
characteristicss or node of liviny obtained through persanal
interviews with the person®s neighborss friendss assocLatess
dacquaintenc2ss or others who may have knowledge concerning
such items of information.

[13) "Medical care institution" means a faciltity or
tnstitution that is licensed to provide nealth care servicas
to natural personse including but not limitad to health
maintenance organizationss home h2alth dgenciess hospitalsy

madacal clinicss public health agenciese rehabititation

-9~ 58 240
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agznciesy and skilled nursing fFacilities.

{16) "Medical professional™ means a8 person licensed or
certified to provide health care services to naturatl
personss including but not Timited to a chiropractors
clinical dietitians clinical psycholagisty dentists nursey
occupational therapists optometrists pharmacists physical
therapistes physiciany podiatrists psychiatric social worker,
or speech therapiste.

(17) "Medical record information® means personal
information that:

{a)} relates to an individual®s physical or mental
conditions medical historyy or medical treatment; and

{o) 18 obtainea from a medical professjonal or medical
care institutions from the individual, or from the
individual's spouses parents or legal guardians

(l8) "Person* medns a natural persons corporations
associations partnershipes or othar leqjal entitye

{i9) “Personal information™ means any individually
identifiable information gathered 1in connection with an
1nsurance transaction from which judgments can be mace Aabout
an individual's charactery habitss avocationss financesy
occupationy jenaral reputationy credity healthy or any other
personal  characteristicse Personal information includes an
tndivigual*s name and address and wmedical record informotion

but does not include privileged informitone

~10~- 5% 240
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[2C) "Policyholder® means a person who:

{a) in the case of individual property or casualty
insurances i5 a present named insured;

tby in the case of individual 1life, healths or
disability insurances is a present policyowner; or

{cy) in the case of group 1Lnsurance that 15
individually wunderwrittens 15 a present group certificate
halder.

{21) "Pretext intervjew" means an interview during
which a persons in an attempt to cbtain information about a
natural persons performs one or more of the following acts:

(a} pretengs to be someone he 15 not;

{h) pretsnas to  represent 3 person he 15 not in fact
representing;

{c) misrepresents the true purpose of the interview;
or

{d} refuses to identify himsalf upon reguaste

(22) "Privileged information”™ means any individually
1dentitiable information that:

{2} relates to a claim for 1nsurance tenefits or 2
civilior criminal proceeding invelving an individual; and

1) is colected in connection with or in reasanable
anticipation of a claim for insurance benefits or civil or
criminal proceeding 1nvoiving an  individual. Information

otharwise meeting the requirements of privileged information

-11- SE 240

10

11

12

13

P&

15

16

17

18

19

20

z21

22

23

24

25

SE 0240705

under this subseckion will be consideraed "nersonal
information" under [this act] if it s disclosed 1n
violation of [section [S].

(23) "Residual market mechanism® means an  Aa&ssOCiat 10Ny
organizations or other entity defFined or descrihed in
33-8-103 and 6i-6-144.

{24) "Termination of insurance COver Qe ar
"termination of dan  insurance policy" means either 4
cancellation or nonrenewal of an insurance policys in  «holw
or in party for any reason other than the farlure to pavy 1
premium as raquired by the policys.

{25) “"Unauthorized insurer® means an insurance
institution that has not been granted a4 cortificate of
authority bty the commissioner tO transact the business of
insurance in this statzs.

Secticon 5. Pretext interviews prohibrted -- exceptions
(1) Except as provided in subsection ({2)r an Insurance
institutions agents Or iNsurance-support organization may
not use or authorize the use of pretext interviews to obtain
infarmation 1n connection with an insurance transactions

(Z) A pretext interview may be undertiken to obtain
information from a person or institution that does not hawe
a generally or statutorily recoqgnized priviTeged
relationship with the person about whom the inform=tion

relates for the purpose of investigating a ¢laim when based
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upon specific information available for review by tne
commissioner that there is a reasonable basis for suspecting
crimnal  activityy fraude material wmisrepresentations or
material nondisclosure in connection with the claim.

Section 6. Notice of insurance information practices.
(L) An insurance instituticon or agent shall provide a notice
of information practices to all applicants or policyholders
1IN connection with tnsurdnce transactions as provided pelow:

{a) 10 the case of an application for insurancey a
notice shall b2 provided na tater than:

(1} at the time of the delivery of the insurance
policy or certificate when personal information is collected
onty from the applicant or from public records;: or

{ii}) at the time the collection of persona) information
18 initiated when perscnal information is collacted from a
source other than the applicant ar public records;

{) in the case of a policy renewaly a notice shall be
providea no later than the palicy renewal dates except that
Nno notice is reguired in connection with a policy renewal
if:

(i) personal information is collected only fram the
policyhelder or from pubdblic records; or

(ii) a notice meeting the requirements of this section
nas been given within the previous 2% menths; or

fc) 1n the case of a policy reinstatement or chanjge in
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insurance penefitsy a notice shall be provided no later than
the time a request for a policy reinstatement or change in
1nsurance dbenefits iy received by the insurance institutions
except that no notice is required 1 F personal 1nformation is
cottected only from the policyholder ar from public recordse.

{2) The notice must be in writing and must state:

{(3) whether personal information may be collected from
persons other than the individual or individuals proposed
for caverage;

(b} the types of personal informatjon thot may oe
collected ano the types of sources and investigative
techniques that may be used to collect such information;

{€} the types of disclosures identified in subsections
(3}e  (4)v  (S)e [6)e (Tie (10)s (12}» (L3} and (L5) of
[section 15} and the circumstances under which such
Jdisclosures mdy be made without prior aguthorization.
Howevers only those circumstances that occur with such
freguency as to indicate a general business practice must be
described.

{d) a description of the rights established under
{sections 10 and 1i] and the manner in which those rights
may be exercised; and

(e} that information obtained from a2 report grepared
by an ansuranCe-support organization may be retained by the

INSuUrance=-suppurt orjanization and dgisclosed to other

-14- S 240
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personss

(3t In lieu of the notice prescribed in subsection
{(2}+ the Insurance institution or agent may provide an
abhreviated notice informing the applicant or policyholder
that:

{a) personal information may be collected from persons
other thon the individual ¢r individuals oproposed for
coverage;

{by such information as well as other personal ar
privileged information subsequently callected by the
insurance institution Oor agent may in certain circumstances
be disclosed to third parties without suthorization;

{c} a right of access ang corraection exists with
respect to all personal information collected; and

{(d) the notice prescribed in subsection (2} .aust bde
furnished to the applicant or policyholder upon requests.

(4) The obligations 1mposed by this section upon an
insurance institution or agent may be satisfied by another
tnsurance  institution or agent authorized to act on its
behalfe.

. Section T. . Marketing and research SUrveyse An
1nNsurance  institution orf agent shall clearly specify the
questions that are designed to obtain information from an
individual in connection with an  insurance transaction

solely for marketing of research purposess

-15- 58 240
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Section 8. Content and discloSure of authorization
formse Notwithstanding any other pravision of law of this
states an insurance institutions agents ar insurance-suppart
organization may not utilize as its disclosure authorization
form in connection with insurance transactions a torm oOr
statement that oauthorizes the disciosure of personal or
privileged information about an individual to the insurancs
institutions agentr ar insurance-support Srganization untess
the form or statement:

(1) is written in plain lanauage;

{2) 15 dated;

{3) specifies the +types af persons authorized to
disclosz information anout the individual;

{4) specifies the nature of the informatjon authcrized
to be cisclosed;

{5) names the 1nsurance institution aor agsnt  and
1dentifies by generic reference representatives of the
1nsurance jnstitution to whom the individusa) is autnorizing
information to Be discliosed;

(6) specifies the purposes for which the information
ts collected;

(7) specifies the length of time such authorization
remains valide which may be no longer than:

(2} 1n the case of adthorizations sianed for the

purpose of collecting information in connection =ith an

~16- S
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application for an insurance policyy a policy reinstatemente
or a request for change in policy benefits:

{i} 30 months Ffrom the date the authorization is
signed if the application ar request involves lifes healths
or disability insurance;

{ii) 1 vyear from the date the authorization is signed
if the application or request involves property or casualty
iNnsurance;

(D) it the case of authorizations signed for the
purpose of coltecting information in connection with a claim
for benefits under an insurance policy:

{1} the term of coverage of the policy if the claim is
for & health insurance benefit;

{i1) the curation of the claim if the clarm ts not for
a nealth insurance benefit; and

(8} advises the individual or a person authorized to
act on behalf of the individual that the individual or the
individual®s authorized representative 1s  entitled to

receive a copy of the authorization forma

Section 9. Investigative consumer reportsas tn An
insurance institution, agents or insurance-support
Organization Mey not prepare or request an  investijative

consumer report  about  an individual jn connection with an
insurance transaction involving 3n application for

mmsurances a policy renewaly a poliCy reinstatementy or o
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change in insurance benefits unless the insur ance
institution or agent informs the Individual:

(a) that he may request to be interviewed in
connection with the preparation of the investigative
consumer report; and

(b} that wupon a request pursuant to {section 10]e he
is entitled to receive a copy of the investigative consumer
reporte

(2] [F an 1nvestiqative cansumer report is to pe
prepara2d by an insurance institution or 4gents the insurance
institution or agent shall institute reascnable procedures
to conduct a personal interview requested by an individuala.

{3 If an investijative consumar report is to pe
prepared by an insurance-support organizati1one the insurance
institution or agent desiring such report shall inform the
insurance-support organization whether a personal interview
has been requested by the individuals The insurance-support
organization shall institute reasonable procedures to
conduct such interviews if requested.

Section 10. AcCcess to recorded persanal informarions
{1) Lf an individuals after proper identifications submits 3
Waritten request to an insurance institutions agents or
insurance-support organization far access ta recorderl
personal information apout the individual that is reasonably

described by the individual and reasonably Jlocatable and

-13- 50 240
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retrievaple by the insurance institutions agents or
AMSUrSNCe—-suppert organizatiany the insurance institution.
3dents  Or insurance-support organization shally within 30
business days from the date such request 1s received:

(a} inform the individual of the nature ond substance
of the recorded personal information in writinge Uy
telephones or oy other oral communications whichever the
insurance institutions agents or insurance—support
organization prefers;

{) permit the individual to see and copys in  parsons
the  recorded  personal tnformation psrtaining to him or to
obtain a3 capy of the recarded personal informacion by wails
whichever the 1ndividual preferss [F the recorded nersonal
information is in coded forms an accurate translation in
plain languane must be provided 1n writings

{c} disclose to the individual the identitys |IF
recordeds of those persons to whom the insurance
institutions agents OF NSUF3INCe~SUPpPOrt oryanization has
disclosed the persanal information within 2 years prior to
the request ands 1If the 1dentity 1S not recordeds the names
af those insurance institutionssy 3gentss INsuranc2-support
organiZzationss or other persons to whom such information is

normally disclosed; and

{(d) provide the individual with a summary of the
procedures he way use to request correction: amendments Or
-19- 58 240
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deletion of recorded personal informations

{2} Personal information provided pursuant to
subsection (1) must i1dentify the source of the infoermation
if such source is an institutiocnal sgurce.

{3) Medical record information supplied by a wmedical
care institution or medical professional and requested under
subsectiaon {1)y together with the identity of the medical
professional or medical care institution that provided the
informations shall be supplied either directly to the
individual or to a medical professional designated by the
individual and licensed to provide medical care with respect
to the condition to which the information relacess wnichever
the insurance institutians agents OrF Insurance-support
arganization preferse 1f ;t elzcts to disclose the
information to a medical professional designated oy the
individuale the insurance institutions a5ents or
insurance-support organization shall notify the individual.
at the time of the disclosurey that 1t has provided the
information to the medical professional. FHE--MESTEAL

PROFESSIONAL-MAY-REVIEN-ANO-INTERPREF-THE-INFORMATION-AMND-AT

FHE-REQUEST-OF - FHE- AFFECTED-INDIVIOUAL - SHALE-BISELGSE~ALL—OF

FHE--ENFERMAFIGN--REEEIVEDBy THE MEDICAL PROFESSIDNAL _MAY

REVIEW AND _INTERPREY THE INFORMATION AND AT THE RESUEST OF

THE_AFFECTED INDIVIDUAL _SHALL CONSULT _WITH _THE AFFECTED

INDIVIDUAL.

-20- 32 240
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(4%} Except for personal information provided under
[section L2 an insurance institutions agent, or
tnsurance-support organization may charqe a reasanable fee
to cover the costs incurred in providing a copy of recorded
personal information to individualse

{5) The wobligations imposed by this section upon an
insurance 1nstitution or agent may be satisfied by another
insurance institution or agent authorized to act on its
benalf. With respect to the copying and disclosure of
recordad personal xnformatlon pursuant to a request under
subsection {L)s an insgrance institutiony agenty or
insurance-support organization may make arrangements with an
tnsurance-support organization or a consumer reporting
agency to copy and disclose recorded personal information on
its behalf.

(5} The rights granted to individuals in this section
extend to all patural persons to the extent information
about them is <collected and wmaintained by an insurance
institutions sgents Or iNsurance-support organization in
connection with an insurance transaction. The rights granted
to all natural persons by this subsection do not extend to
information about them that relates to and is collected in
connection with or in reasonable anticipation of a claim or
civil or criminal proceeding involving thema

(1y ror the purposes of this sections the term
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"insurgnce~-support organization™ does not include “consumer
reporting agency" exespt-to-the-extent-this-section—imposes
mare-strindent-reqotrements-on-a-consamer—-reportitng-—agency
than-other-state-or-federat-tow.

Section lles Corrections amenaments or deletionr of
recorded personal informationes (1) Within 30 business days
from the date of receipt of a written request from an
individual to corrects amende or delete any recorded
personal information in its possession about the individuale
an insurance institutions agente or insurance-support
organization shall either:

(2} corrects amends or delete the portion of the
recorded personal information in dispute; or

{b) notify the individual of:

(i) its refusal to make such corrections amendments Or
deletion;

(11} the reasons far the refusal; and

(iii) the ndividual*s right to file a statement as
provided in subsection {3).

{(2) If the InsSurance institutions agenty T or
insurance—-support organizaticn correctss amendss or deletes
recorded personal information in accordance with subsection
(13{a)s the insurance institutions agentsy or

insyrance-support organization shall 50 notify the

individual in writing and furnish the correctians amendmentsy

-22- 53 240
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or fact of deletion to:

{a) any person specifically designated by the
individual who may haves within the preceding 2 yearss
received such recorded personal information;

(b} any insurance-support organization whose primary
source of personal information is insurance i1nstitutions if
the Insurance-support orgam zation has systematicaliy
received such recorded personal information from the
Insurante institution within the preceding 7 yearss but the
correctiony agmendments of fact of deletion need not be
furnished if the insurance-support organization no longer
maintains recorded personal information about the
individual; and

(C) any nsurance-support organiZation that furnished
the personal 1nformation which has been correcgtedsy amandeds
or deleted.

(3} shencver an individual disagrees with an insurance
1nstitution'ss agentiss or insurance-suﬁport crgangeation's
refusal to correcty amendy ar delete recorded personal
informatione the individual may file with the insurance
Instituticony agents oOr insurance—support organization:

~fu) & concise statement  setting forth what the
tndividual thinks is the correcter relevanty or four
information; and

{b) & <concise statement of the reasuons way the

-23- 38 240

10

i1

12

13

14

15

16

17

L9

19

20

21

22

23

2%

SE D240/05

individual disagrees with the insurance institution'se
agent'ss Or iniurance-support organization's refusal to
corrects amends or delete recorded personal informatione.

(%) If an individual files cithar statement described
v subsection {3)y the i1nsurance 1nstitutione dagents or
insurance-support orjanization shall:

{a) file the statement with the disputed uersonal
information and provide a means by which anydne rovioewing
the disputed personal informstion will he made aware ofF
indtvidual *s statement and have access to it

{(2) in any  subSequent disclosure by the asarance

institutions agents Or ifnsurance—support organiLzdtion of th=

recorded personal  information that is the subject of
disagreamenty Clearly identify the matter in ogisputs ang
provide the individual's statement 3lon2 with the recorden

personal informetian being disclosert; and

(c) Ffurmsn the ststement to the persons in the mrnnar
specified in subsection (2}

{5) The rights qranted individuais by this Section
extend to  all natural persons to the extent information
about them is collected and maintained by an  insurance
institutions agenty Or InNsUrance—support organization in
connection with an insurance transactivne The rights <ranted
to natural persons by this subsection do not extend o

information about thewm that relates to and 1s collectad in

—24- 58 247
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connection with or in reasonable anticipation of a claim  or
civil or criminal proceeding involving thems

(6) For thz purposes of this sections the term
"insurance-support organization™ does not include Scansomer
reparting-—Aageneyti-—tn——the-exte at-tht4- et oM - TMPOTEs ~MEre
TErinQent-requi rteMmAt4-oN-A~Cons oMt r—refart Trg- —Agency—~than

other-state-or-federat-+taw CONSUMER REPORTING AGENCY.

Saction 12. Reasons for adver se underwriting
decisionse (1) If an adverse underwriting decision 5 mades
the insurance institution or agent responsible for the
decision shall:

{3l either provide the applicants palticyholiersy or
individual proposed for coverage with the specific reason or
ressons  fFor the adverse underwriting decision in writing or
advise such person that upon written reguest he may recetve
the specific reason or reasons in writing; and

(3} provide the applicanty policyholdery or individual
propasad For coverage with a3 summary of the rigybhts
establisned unger subsection {2} and [sections 10 and 1li}e

(2) If a written request s received within %0
business days from the date af the mailing of notice or
other communication of an adverse underwriting decision to
an  applicants policyholdery or individual proposed for
coverdages the insurance institution or ajent shall within 21

business days frum the date of receipt of the written
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request furnish the person:

(a) the specific reason or reasons for the adverse
underwriting decisions in writinge if such information was
not initially furnished in writing pursuant to subsection
(L}(a):

{b) the specific items of personal and privileged
infarmation thet support those reasons; however:

{1} the insurance institution or agent is nNOt required
to furnish specific items of priviteged information if it
tras  a reasonable suspicions based uwpon specific information
available for review by the commissioners that the
applicantey policyholders or individual proposed for coverage
has engaged in criminal activitys frauds wmaterial
misrepresentationy or material nondisclosure; and

(ii) specific items of medjcal record information
supplied by a medical care institution or medical
professional shalti--pe--disctosed-—erther--directty—~to-—the
tnditviduat-——about--whom--the——information--retstes——er——to-na
medieat-—prefessionatr-——destgnated--by--the--individuat-——and
ticensed-—-to--provide-—-Medieal-—care——with--respect——ta~—the
condttion-to-which-the-information——retatesy——whtechever--the

TR rANCE——INSELTEBLIOR-—Or——adent-prefersy —FOGEFHER-AETH-FHE

FREMFEIF¥ -~ SF~—FHE--MED1EAL - —PREFESSIONAE - AR - -HEBFEAE———E#RE

-26- Sk 249
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SHALL BE DISCLOSED EITHER _DIRECTLY TO THE_INRIVIDUAL SBOUT

WHOM_THE TNFORMATIGN RELATES OR TO A MEDICAL PRUFESSIONAL

DESIGNATED BY THE INDIVIDUAL AND LICENSFO _TO_PROVIDE MESICAL

LARE _WI¥H RESPECT_TO_THE _CONUITION TQ WHICH THE INFORMATION

RELATESy WHICHEVER THE _INSURANCE INSTITUTION OR AGENT

PREFZRS; and

{c} the names and addresses of the institutiona?
sources that supplied the specific items of tnformation
pursuant to subsection {Z)(b)vy-excepe-rhat-the-itdenttty—of
any-medtcat-professianat-or-medreai-care—institution-must-he
disctosed-eftier-—directdy-~-to—-the-—rndividoat--or-—-to--the
dastgnated--medteat-—professtonaty-—whichever—-the-in4nranee

tnstttotton—er-agent-peefersy EXCERPT THAT _THE IDENTITY OF

ANY MEDICAL PROFLSSIONAL OR MEDICAL CARE_INSTITUTION MUST_aF

DISCLOSED EITHER__DIRECTLY_ _TO _THE INOIVIOUAL OR _TO THE

JESIGNATED MEDICAL_ _PROFESSTONALe WHICHEVER _THE InSURANCE

{3) The obligations imposed by this section upon an
insurance 1Nstitution ar agent may be satisfiea by another
insurance inscitution or agent Juthorized to act 0N its
pehal f.

{4) when an adverse underwriting decision results
salely from an oral request or inqQuirys the axplanation of
reascons and summary of rights required by subs2ction {1) may

be agiven orally.
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Section 13« Information concerning previous adverse
underwriting decisionse An insurance tnstitutione 3 ,enty Or
tnsurance-support oryanizati1on may not seek information  an
conneclion with an insurance transaction concerning:

{1) any previous adver se underwrating Jecision
experienced by an individual; ar

(2) any previous insurance coverage obtasined oy an
individual through a residual market mechanism unless tn?
inquiry 3lso requests the reasons for any [Creviocus 2dverse
underwriting decision or the reasons why tnsurance coverags
was previously obtained thraush a residual market mPohanisme

52ction l4ée Previous adverse wunderwriting decisionss
An  insurance institution ©Or agent may not base an aaverse
underwriting decision 1n whole or 1n gart:

{1 on the fact of a onrevious adverse underwriting
decision or on the fact that an individual previously
obtained insurance coverage through a residual market
mechanisme but an insurance institution or agent may buse on
adverse underwriting decision an  further 1nformacion
obtained from an insurance institution or agent ra2s.onsible

for a previous adverse underwWwriting decision;

(2} on personal information received from an
insurance-support organization whose primary source of
information is insurance institutionss bHut an insurance

institution or ayent may Dase an adverse underwriting

~28- 59 240
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decisian on Further personal information obtained as the
result of information received from such insurance-support
organizations

Section 1%« Oisclosure limitations and counditionse (1)
Except as provided in this sectiony an i1nsurance
institutioney agents of iNsurance-support organiZation wmay
not disclose any personal or privileged infarmation about an
individual collected or received in connection with an
insurance transactions

(z) Disclosure may be made with the written
authorization of the individual but:

(ay 1f the authorization is submitted by another
nsurance institutiony agent s or LAsurance-support
organizationsy the authorization must meet the requiraments
of [section 8]i or

(b} if the authorization {s submitted by 3 person
uther than’ an tnSurance institutions agentey ar
insurance-support organizations the authorization must be:

{1} dated:;

{ii) siyned by the individual; and

{iii) obtained 1 year or less prior to the date a
disclosure is sought pursuant to this subsections

(3) Sisclosure may be made to a person other thon an
tnsurance

institution, agents ar insurance-support

organiZations provided such disclosure is reascnably
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necessary:

{a) to enable such person to perform a businesse
professionaly or insurance function for the disclosing
insurance institutiony agents or insurance-support
organization and such person agrees not to disclose the
informaction further without the individual*s written
authorization unless the further disclosure:

(1) would otherwise be permitted by this section if
made by an insurance institutions agente or
insurance-support organization; or

{ii) is reasonably necessary for such person to perform
its function For the disclosing insurance institutione
agents Or insurance-support orqanization; or

{b) to enable such person to provide information to
the disclosing insurance institutiony agents ar
insurance-suppoert arganization for the purpose of:

{1} determining an individual®s eligidbility for an
insurance penefit or paymenti or

(ii) detecting or preventing criminal activity», frauds.
matertal mwisrepresentations or material nondisclusure in
connection with an insurance transactiuns.

{4) ULisclosura may be made to an insurance
institutions ajenty insurance-support orcanizations  or

self-insurer if the intormation disclosea is limited to that

which 15 regdsonanly necessary:?

-30- SFE 247
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(2) to detect or prevent criminal activitys Fraudy
material misrepresentations or material nondisclosure in
connection with insurance transactions;: or

(b} for either the disclosing or receiving insurance
institutionsy agents oOr insurance-support organization to
perfForm  its function in connection with an INsur ance
transaction involving the i1ndividual.

{5) Disclosurae may be mage to a4 medical care
1nstitution or medical professional of that infoermatian
reasanably necessary for the following purposes:

ta) wverifying insurance coverage or benefits;

{bi informing an individuat of a medical problem of
which the indivicual may not te aware; or

{c) conducting an operations Or services Judite

t&) Disclosure may be made to an i1nsurance requlatory
authoritys

{7) Discliosure may be made to a law enforcement or
other government authority:

{a) to protect the interests of the INSLT ance
institutions agents Or Insurance-support organization in
preventing or pra®ecuting the perpetration of fraud upon it;
or

(b} 1 F the insurance institutionsy agenty ar
InNsurance-support organization reascnably believes that

ttlegyal activivies have been conducted by the imdiviauwala
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(4} Disclosure may be made as otherwise permitted or
required by 13we

(9} Disclosure may be made in response to a Yacially
valid administrative or judicial ordersy including s search
warrant or subpoenas.

{10) Dasclosure may be made for th2 puraose  of
conducting actuarial or research studiess provided:

(a) no individual may be identified in dny actusrial
cr research report;

(b) materials allowing the individual to be identtfied
are returned or destroyed as  soeon as they are na loanger
necded: and

(c) the actuarial or research organiLzation agrees not
to disclose the information wunless the disclosure would

otharwise Le permitted Dy this section if made oy an

tnsurance institutions agents or insurance-support
organizatione.
(11) Ddisclosure may be made to a party ar E

representative of a party to a proposed or consummated sales
transfersy mergers or consolidation of all or part of th~
business of the insurance institutions agenty or
1NSUrance-support organizations if:

{a} prior to the consummation of the sale. transfers
mergers Or consolidation only such infaormation 1s disclosed

as % reasonably necessary to ensble the recipient to make

-32- 55 240
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business decisions about the purchases transfers mergyers or

consolidation; and

{b) the recipient agrees nat to disctose the
information unless the disclosure would otterwi se be
permitted by this section if made by an insurance

institutions agents Or 1NSUTANCEe-SUPPOrt organizationa

(L2} Oi1sclosure may be made to a person whose onlty wuse
of such information will be in connection with the marketing
of a product or services if:

{a) no medical record informatione privileged
informations or personal information retatinn to an
individual®s cnaracters personal habitss wmode of livings or
gen2ral  reputation is discloseds and no classification
derived from such information is disclosed;

{b) the individual has been g}ven an opportunity to
indicate that he does not want personal information
disclosed For marketing purposes andg has given no indication
that he deoes not want the information disclosed; and

(¢c) the person receiving the information agrees not to
uUse it except 1n connection With the marketiny of 3 product
or serviles

{13) sisclosure may be made to an affiliate whose only
usa of  the nfurmation will oe In comnection with an Hudit
of the insurance institution or agent or the marketing of

an  insurdnce product or service if the affiliate agrees not

-33- 5% 240

10

11

12

13

14

15

16

17

18

19

29

21

22

é3

24

25

SE 0240705

to disclose the information for any other purpose ar to
unaffiliated persons.

(l4} Cisclosure may be made by a consumer reporting
agency to a3 person other than an  iInsurance institution or
agents

(15) Disclosure may be made to a group policyholder for
the purpose of reporting claims experience er conducting an
audit of the insurance institution's or agent®s operations
or services if the infaormation disclosed |is reasonably
necessary for the group policyholder to conduct the review
or audite

{le) Disclosure may be made to a professional peer
review organization far the purpose of reviewing the scervice
or conduct of a medical care institution or medicatl
professional.

{17) Disclosure may he made to a goverpmental authority
for the purpose of determining the individual®s eliginility
for nealth benefits for which the governmental authority may
be liable.

(12) Cisclosure may be made to a certificate holder or
policyholder for cthe purpose of providing information
regarding the status of an insurance transactions.

Section 1« Power of the COMmMiSsSjioner s (i) The
commissiongr has the power to 2xamine and investi jate the

affairs of every insurance institution or agent doing
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business in this state to determine whether the insurance
institution or agent has been or is engaged in any conduct
in violation of {this act]s.

{2} The commissioner has the power to examins and
investigste the affairs of every insurance-sypport
organization acting on behalf of an insurance institution or
agent that either transacts business in this state or
transacts business outside this state which has an effect on
a person residing in this state in order to determine
whether Ssuch insurdnce-support organization has been or is
engaged in any conduct in violation of [this act]e

Section 17« Hedringse——-—-wrtnessesy-—~--~ appeArancesy
pradoetron--of-—-boeksr--and-~yervice--of--process., {1y The
commissioner shail hold 3 hearing whenever he has reason to
believe that an insurance institutions agenty or
insurance-support oryganization has been or is engaged in
conduct in this state that violates {this act] or if the
commissioner believes that an insurance—-support organization
has been or is engaged in conduct outsice this state which
has an effect on a person residing in this state and which
vialabkes [this actel. Fhe-cemmisstoner-shali-rasve-and-—Sserve
spon-such-tnsarsnce—tNSEitationy —Agenty - Gr— tnturance—scpport
organtratton--a--statement--of-charges-and-notice-of-hearing
speetfying-n-trme-amd-place—For-the-hearings-~+the~-date-—Ffor

the--hearing--may-not—pe-tess-than-26-days-afenr—the-date—of
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Seryices

t2}-—he-the-hedring-the-rasarance-—tastrtuttony--aqenty
Bf - =~ TASHF AL~ SHPPOrt—-—organt satton-——charged-—-has~---the
epportantty-to-answer-the-chargea——agArnst-——tt-—and-—present
evidence-—-on—--tts--behalfa-——dpon--gosd--cacss-~showny~—the
cCOMMESSIONer ~m3y-permit-any-adveracty--affected-—peryony~——vy
connsed ——or-tn-perseny-to-intervenry-appear y-and-be-heord-at
the-heartngs

€t3}--At-a—hearing-condueted-pur sodnt-to-~thra--sectrony
the-——commisstoner-——may-—-administer-—~—oathsy—-examime - —am=
cCroys-examint-nithessesy-and-recetve-—orat--and-—-documentary
evrdencevs--—Fhe-—commitasroner-—mas—-—-the——-power--to--sobpoena
witnessesy-~compet——therr-—attendsncey-—-and--—-regqoire-—-the
production——of--poeksy—-papersy-recordsy-correspondencey-and
Gther--docanents——that-—are--retevont-—to--the--Aeartngs-——-4
stenogrophte——record-—ef--the-heartng-sholi-be-made-upon-the
requast--of—-—any--party--or--at--the-—-drscretron-——of—--tne
cammisstoners-——ff--mo--stenographie--record--ra-—made-ans-1tf
Judictat-revrew-is-soagqhty-thn-commissioner-ahatt-preapare——a
statement-~of--the--evidence-~for-~gye--on-—revtews riearings
conducted under thes section are governed by the~syame—-rotes
of--~evidence--and--procedore--appirenpte--to-—admintstrative
proceedings-conducted-under Title 2y chapter 4 ANG_TITLY 33,
CHAPYER Ly PART 7.

t4i——Statements-af-ehargeasy-notrecesy—ordersy—and-—-ather

=30~ 33 240
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processes—of ~the-commisstoner-onder-Fthty-actij-may-bdbe-yerved
ay---anyone---duty~--authert zed--to--act-—-on--bematf--of--the
commrItronerv-jerviee-cf-proceas-may--de--completed-~in--the
manner——previded-—9y-—tanw--for--service-—ef-process-in-civtt
actrans-or-by-restitered-matis-A-copy-of-——the--statement--aof
chargesy--notteey--ordery-or-other-procesa-shati-be-provided
to-the-person-or-persoans-whose-righta—onder-frhis-aetj-—have
been-atieqediy-viotatedr-A-verrfied-return-setting-Fforeh-the
manner-of-deryrcey-or-return-posteard-recerpt-in-the-case-of
regrstered-maity-is-sofficient-procf-of-serviees

Section 18as Service of process -~ fnsurance-support
or.anjizatiuns. For the purpose af [this act Jy an
INsUrance=-support organization transacting business outside
this state that has an effect on a person residing in  this
stute is considered to have appointed the commissioaner to
accapt service of process on its pehalfe The commissioner
=na3tl marl a copy of the notice by registered mail to the
insurdrice-support organization at jts last known principal
place of businesse The return postcard receipt for such
aaiting 1s sufficient proof that the same was properly
marled by the commiss1onere.

Section 19« {ease and desist orders and reportse. (1)
[fy after a hearing pursuant to (section 172 the
commissionz2r determines that the insurance institutions

3gents Or iNsurancz-suppart organization charged has engaged
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in conduct or practices in wviolation of {[this act]s the
commissioner shall reduce his findings AND CONCLUSIONS to
writing and shall issue and cause THEM to be served upon the
insurance institutions agent s or insurance-support
organization wa--copy-ef-the-findings—and-an-order-redniring
the--tnsurance-—iAStrtatreny——agenty—-or-——ifn3orance-suppert
srgantation-—to--—cente-—dnd--desrst——from--the--conioet-—or
practices-eonstititing-o-vrotetiromof-fthits-aetd AS _PRUVIDED
BY LAWs

{2) If, after a hearing pursuant to [section 1T}y the
commissioner determines that the jinsurance institutions
agents OrF insurance-support organization charged hHas not
engaged in conduct or practices in violation of [this act]e
the commissionar shall prepare a written report which sets
foreh findings of fact and conclusions of laws The roport
shall be Served upan the insurance institutionsy dgents or
insurance-support organization charged and upon the person

or persons if anyy whose rights wunder {this act] were

allegedly violatedy _IN _THE _MANNER _PROVIUEQD__BY__LAW_FOR

SERVICE_OF_AGENCY URJERS.

t3+-—untit-the-expiratton-of-—the--rime—-adlowes-—under
feectton--21j-for-friing-a-petrtion-far-review-or-antit-soech
a--petrtion--is-—-fitedy-——whicheyer-—-aceura-~~Ffirqty=-—-the
commisStoner—-may-—modtfy-—or--set-astde-any-arder—or-repert

T3s3ued-under-thts-sectronsr—after ~the-exprration-of-the-—time
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atiowed--pnder—[Fseetiton-2i-for-filtng-a-petitron-for—revien
or-tf-no-suth-petitian—has-—been-fitedv-tme-commiasioner-mayy
after—notice-and-oppertunity-for-hearingy-nttery-modifyy-—-or
set--astasy--in-whate-sr—in-party-sny-order-or-report-trsusd
vrder—thts--secrion—~whenever——condititons—~of-—fact——ar-~taw

warrocnt--sSueh--aseron-sr-tf-the-public-tnterese—se-—reaniresy

Section 20e Penalties CIVIL PENALTIES. 1) If a
hearing pursuant to [saction 17)] results in the finding of a
knowing vialation of {this act}lr the commissioner mays in
addition to the issuance of a cease and desist order as
prescribed in [section 19)]s order payment of a CIVIL penalty
of not more than $500 for each violation but not to exceed
$10+00C in the aggregate for multiple viclations.

{2} Any person who viclates a cease and desist order
of the commissioner under [section 19] mays after notice and
hearing and upon wordesr of the commissioneres be subject to
one or more of the following penaltiesy at the discretion of
the commissioner:

{ca} o fine CIVIL PENALTY of not more than $£104000 for
each violation; or

-:4b) 8 Fimes, CIVIL PENALTY of not more than $4%0,000 i f
the commissionzr finds that violations have occurred with
such Fregquency as to constitute a general business practice;

ang

{c) suspension or revocatton of an insurance
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institution®s or agent's licenses

Section 2l. Judicial review uf orders and reportse tij
Any person subject to an order of the commissioner under
[section 1%} or [section 20} or any person whose rights
under [this act] were allegedly violated may oLtain 4 review
of any order or report of the commissioner by-frirmg-tn--th=
distrtct-—coarc——of—~kewis--and-E¥ark-Eountyy—wr thyn-3d-days
from-the-date-of-the-service-of--sueh—order--or-——reparty—-#
wrttten—-petrtton-regquesting-that-che-order-ar—repart-afé-thn
commisstroncr-be-set-osidev—A-capy-of-the--petition--mgst-—-at
the-~-same--ttrme-~be-—Served-upon—the-commtastanery-who-skhatd
forchwith--certtfy--—and--Frie--tA—-ehe-—-airStriect——COuret———n
transeript-—of-—the-—entire--record-of-the-proceeding-gtving
rise—to-the-order—or-report——thot--ts--the--spbjeect--of--the
petitrons—-tHpon-—the--fritng-of-the-petrtton-and-transerrpty
the-district-codrt-has-jurisdietr ion--to--make--and--enter—-23
deeree-—-modifyingr——affirmingr——o6r-—reverstny—any--order-or
rtepart—af-——the--commrsstonery——in—whote-—or--in--parts--Fhe
frndrrgs—-—of-the-commisstoner-as—to-the-facrs-supportrny-any
order—or-—reporty--rf--sropported -~by-~¢tear--and--eonvrincing
evidencevy-oare-conciustvew

t2¥--Feo-——the-——extent—--an~-order--er--report--of--the
commrssioner-ta-affirmedy-the-—court--shati--ts-ue—-rts--onn
esrder~--commondrng--obedrence-—to-—the--terms-of-the-ordec-or

repart-af-the-commissioners-if--any--party--affected-—oy-—un
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order—or-report-of-the-cammtesroner-appires-to-the-court-for
enve--ro--produce—-additionat——evidence——and--shows--to-the
anrisfoction-of-the-court-that-such—addrttonat—-evidance~-—¢s
matertot--and--that-——there-~gre--reasonsble--greunds-for-the
fatigre-to-prodoce-such-eridence—in-prior-—procesdingay-~the
court-—may-erder—-such-~addttionat-evidence-to-be-taken-tefare
the—commtasioner-fn-3ueh-menner——and—*upon—;sueh-—terms-—and
comgrtreng-——-g3---the---dourt-—-may--consider--properv---Fhe
commiistoner—mMmy-modtfy—hrs-finditngs-af--Fact-—or--make-——new
findtngs——By—-reasan-of-the-addrtionatl-evidence~90-taken-and
shatt-frie-queh-modifted-or--mnew—findinge-—ntang--with--anmy
recommendatieny——tf-—anyy-for-the-moagifreatiron—er-revocation
of-a-areviogs-order-or-reporte—ff--supported-~by--etear-—and
convirnting--evitdencey-—the-modified-or-new-£frndings-shati-be
eoncltustve-as-to-the-matters-contarned-theretnw
£3¥r--An-order-or--report--tfssued--by--ehe--commissioner
nrder—frectitons-i9-or-26j-re-finats
tay-—opon-—the-—exptration -of -the-trme-al towed-far-the
ftirng-of-a-petirtien—for—revrewr—if--no--suen--petitton-~has
teen--doty-friedi-except-that-the-commtrsioner-may-med: fy-or
set-astde-an-order-or——report-~to--the--extent--provided--in
favction-19¢34{t-or
tby-—opon-a-Finat-deciston-of-the~distrier—conre-if-thm
ednre-—drrects——that-the-order—or—repoart-of ~tha-coammissiomas

be-—afétrmeg-or-the-petirtian-for-revien-dramrasads
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tay-—No-erder-or-report-of-the-commisaroner~under~fFthis
scti-or-arder-of-a-court-to-enforce--the-—-same-—tm--any--way
retreves——ar--absocives-—any--perton-affectad-by-the-order-or
report-from-amy-tiabkitity-onder-any-other-tan-of-this——state

AS_PROVIDED BY 33-1-71la

Secrion 22« Individual remediess {l1) If any insurance
Institutione agents or insurance-support organization fails
to comply with [sections 10s 1lls or 12] with respect to the
rights granted under [those sections]es any person whose
rights are violated may apply to the district court of thas
state or any oather court of competent jurisdiction for
appropriate equitable reliefa

{2} An insurance institutions agente or
insurance-support oryanization that discloses information in
viclation of [section 15] i1s liable for damages sustained by
the individual to whom the information relates. Howevers an
individual is not entitled to a monetary ewa}d which exceeds
the actual domages sustained by the individual as a result
of a violation of [section 15}«

(3} In any action brought pursuant to this sectiong
the court may award the cost of the action and reasonable
atterney’s fees to the prevailing partya

(4} An actiosn under this section wmust bée hrought
within 2 years from the date the alleged violation is or

should have been discovereds
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(5) Except as specifically provided in this sections
there 1is no remedy or recovery available to individualsse in
law or in equitys for occurrences constituting a violation
of any provision of [ this act].

Section 23. Immunity. A coause of action or claim for
relier in the nature of defamation: invasion of privacys or
negligence does not arise against any person for disclosing
personal or privileged information in accordance with [this
act]e nor does such & cause of action or claim for relief
arise ajainst any person for Ffurnishing personal or
privileged information to an insurance institutions agente
or insurance-support Organizatione Howevery this section
does not provide immunity for disclosing or furnishing false
information with malice or willful intent to injure any
pesrson.

Section 24. Gbtaining information under false
pretensese Any person  who knaowingly and willfully ovtains
information about an individual from an insurance
institutions agents Or INsSUrance-support organization under
false pretanses shall be fined not more than 310,000 or
imprisoned for not' more than:l years or both.

Section 25%. Codification instruction. This act s
intended to De cedified as an integral part of Title 33y and
the provisions of Title 33 apply to this act.

Section Z26s Severabilitys If a part of this act 1s
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invalide atl valid parts that are severable from the invalid
part remain in effecta If a2 part of this act is itwalid in
ong or more of its applicationss the part remains in effeact
in all wvalid applications that are severahle fram the
tnvalid apglicationse

Seceion-2iw--fAnpesters——-Sections---50-16-301-—-¢nrooch
56-16-365---ana---58—-t6-3ti--—throvgh-—59-1H-31by--McAy-—are
repeateds

Section 27. Effective datee (1) This act is effective
on Julty ls 1382,

{2} The rights granted under [sections 1lJs 1ls and 13]
are effective on July ley 1982y regardless of the date of the
collection or receipt of the information that is the subject
of those sectionse

—-end-
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March 24, 1981

House Judiciary Committee Senate Amendments to Senate Bill No. 240:

1. Page 20, line 19.

FPollowing: "."

Insert: "The medical professional may review and interpret the
information and at the request of the affected individual shall
disclose all of the information received."

2. Page 25, line 1.

Following: "3aw"
Insert: ""consumer reporting agency™""

3. Page 26, lines 11 through 16.

Following: ‘"professional" on line 11
Strike: remainder of line 11 through "prefers" on line 16
Insert: ", together with the identity of the medical professional or

medical care institution that provided the information, shall be
disclosed in accordance with subsection (3) of [section 10G["

4. Page 26, lines 19 through 23.
Following: "{2) (b)"
Strike: remainder of line 19 through "prefers" on line 23



