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1 ,_../_JOL BILL NO.~ 
INTRODUCED a~~ :;:) _,;:) ~ g;;;- \j -----~"'\ 2 

3 

4 A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE FOR 

5 HYDROELECTRIC POWER GENERATION AT APPROPRIATE DEPARTMENT OF 

0 .~ATURAL RESOURCES ANO CONSERVATION WHER P~OJECTS; P~DV!DING 

1 FOR THE LEASE OF SUCH PROJECTS FOR THF. PURPOSE OF POWER 

8 GENERATION; SPECIFICALLY AUTHORIZING THE CONSTRUCTION AND 

9 OPERATION OF SUCH FACILITIES BY THE DEPARTMENT IF NO LEASE 

10 IS CONSUMMATED; AND ESTABLISHING THE METHOD OF SALE OF POWER 

11 GE~IE~ATEO AT SUCH FACILITIES•" 

12 

13 ·~WHEREAS, the availability of energy from traditional 

14 sources is diminishing; and 

15 WHEREAS• the demand for energy from the state• s 

16 citizens is incre~sing. due to population growth and 

l1 ~conomic expansion; and 

18 WHEREAS. because of newly developing technology and 

19 increasing energy costs. small-scale hydroelectric power 

20 gen~ration is becoming an economically feasible additional 

21 source of energy; and 

22 ~HEREAS 9 the state of ~ontana currently owns and 

23 contrcls many water projects which may have potential 

24 capacity for the small-scale generation of hydroelectric 

z; anergy; and 
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WHERE4S, it is in the best interest of the people of 

Montana to utilize Montana's water resources to the fullest 

extent poss i bl a. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA: 

Section 1. Survey of power gener2tion capacity. The 

department shall study the economic and environmental 

feasibility of constructing and operating a s~all-scale 

hydroelectric power generating facility on each of the water 

projects under Its control as of (the effective date of this 

act]T and shall periodically update such studies as the cost 

of the electrical energy increases. In determining Nhether 

small-scale hydroelectric generation may be economically 

faasible on a particular project• the department shall 

consider: 

(1) the estimated cost of construction of a facility; 

C2) the estimated cost of maintaining• repairing• and 

oper3ting the facility; 

(3) the estimated cost of tyinq into an existing po~er 

distribution channel; 

(4) the ability of public utilities or rural electric 

cooperatives to lease and operate such a facility; 

(5) the debt burden to be serviced; 

(h) the revenue expected to be derived; and 

(7) the likelihood of a reasonable rate of return on 
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the investment. 

Section 2. lease of sit€s to public utilities or 

electric cooperatives first o~tion. (1) If after 

completion of the fea~ibility study of d particul~r project 

the board determin~s that hydroelectric power generation at 

the project would be feasible and in the best interast of 

the people of the state of ~ontana? it shgll publish notic~ 

and make the site ava i 1 cbl e for 1 .aase for the purpose of 

sr.Jall-scale hydrotlectric power generation pursuant tc 

(sections 2 through a]. 

(Z) In issuing a notice of availability of a site for 

lease under this section~ the board sh~ll include in the 

notice any reasonable conditions it may find necessary in 

order to protect the interests of the state. 

Section 3. Receipt of applications. (l) Applications 

for lease may be submitted by any public utility, as defined 

in 6?-3-101• or electric cooperative, organized under Title 

3 " ~· chapter lS, that sells po~cr tc Montana customers or by 

any ~ontana corporation proposing to use a substantial 

?Ortion of the electricity to be generated in its own 

cp~ration. 

(2) The board shall consider only appl icatfons 

received within 180 days after the final publication of the 

notice. 

(3) Applications must include a statement of the 

-3-
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cap:~hil i ty of the ap;Jl icant to achieve the annual product i·Jn 

output estimated by the department, the estimated time to 

make the project operational, the bid amount of the royalty, 

and any other infon11ation that th.e board requests. 

Section 4. Determinations by the board. (1) Within a 

reasonable time following the conclusion of the lease 

application period, the board shall hold a hearinf:" -t.:. 

e)(amina all applications that have be·~n rt:::ceived for -til-? 

le~s~ of the project. 

(2) Within 180 days follo~inq the conclusion of th~ 

lease a~plication period, the board must reject any or all 

applications or must award a lease to the party whose offer, 

considered in its totality, is the most advantageous to ~ne 

state. 

(3) The decision must include a determination thAt th":· 

potential developer will provide an adequate rcydlty 

payment, is capable of carrying out the proposed 

development, can provide efficient and reliable service, an~ 

intends in good faith without unnecessary delay to or~ceo~ 

with the development. 

sectior. 5. lease conditions. (1) The l~ssee must pay d 

roya~ty to the stcte as required in the leas~. 

(2) The board may authorize provisions in the leas~ 

that offer economic incentives for rapid development of the 

9roject or Impose economic p~nclties for delc.ys in 

-4-
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develooment, which may include cancellation of th~ l~?~e. 

~or+i0n ~. ~owplionce with fed~ral law. If the ?reject 

must hold a license• permit, or exemption under federal law• 

the license, permit, or exemption shall be held by the 

department. 

Section 1. Duration of lease. The term of the lease 

may not exceed the term of the license, permit, or exemption 

held by the department under [section 6) and may in no event 

exceed 55 years. 

Section e. Duties of the department. The depart~ent 

has primary responsibility for supervision of any such 

le.zse. Any disputes that arise between the department and 

the lessee may be appealed to the board, upon written 

p~tition of either party. 

Section 9· Power generation by department authorized. 

(1) If no lease applications are received under (section 3) 

or if the board rejects all lease applications under 

(section 4]~ the department shall pr~ceed to obtain any 

necessary license, permit~ or exemption under federal law 

and shall commence construction and operation of a 

small-scale hydroelectric ~eneration facility pursuant to 

the provisions of this chapter. 

(2) Financing of construction and operation of the 

facility shall be accomplished in a manner determined by the 

bo~rd to be most feasible. 
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(3) The department may not sell power g-2nerated at a 

facility except to a public utility or a rural electrical 

cooperative, organized in Montana and selling power to 

Montana customers. 

Section 10. Sale of power. If the operator of a 

small-scale hydroelectric generation facility under this 

chapter and a public utility or an electric cooperative are 

unable to mutually agree to a contract for the sale of 

electricity or a price for the electricity purchased by the 

utility or electric cooperative, the public service 

commission shall require the utility or electric cooperative 

to purchase the power under rates and terms established as 

provided in [sections 11 through 13]• 

Section 11. Determination by the public service 

commission. A determination of the rates and terms under 

which the power must be purchased shall be made by the 

public service commission upon petition of the facility 

operator or a public utility or electric cooperative or 

during ·a rate proceeding involving the review of rates paid 

for electricity purchased from the facility. The commission 

shall render a decision within 120 days from receipt of the 

petition or before the completion of the rate review 

proceeding. The rate and terms of the determination must oe 

according to the standards specified in [section 12]. 

Section 12. Standards for the determination. (1) The 
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standards for the determination provided for in (section 11] 

by the public service commission shall include thf;!o 

following: 

(a) long-term contracts for the purchase of 

electricity by the utility or electric cooperative from a 

small-scale hydroelectric facility under this chapter shall 

be encouraged in order to enhance the economic feasibility 

of such facilities. 

(b) The rates paid by a utility or electric 

cooperative to a small-scale hydroelectric facility F.ay not 

exceed• over the term of the purchase contract, the 

incremental cost to the utility or electric cooperative of 

the electricity that, but for the purchas@ from the 

small-scale hydroelectric facility, the utility or el~ctric 

cooperative would generate or purchase from another source. 

(c) The rates to be paid by 3 utility or an electric 

coop~rative for 

hydroelectric 

power 

facility 

purchased 

shall 

from a small-scale 

be established with 

consideration of the availability and reliability of the 

power produced• 

fZ) The commission may set these rates by u~e of any 

22 of the follOMing methods: 

23 

24 

25 

(a) the levelized avoided cost over the term of the 

contract; 

(b) the cost of production for the small-scale 
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htdroelectric facility plus a just and reasonable return; or 

(c) any other method that will promote the dev~lopment 

of small-scale hydroelectric facil iti'9.s. 

Section 13. Purchase of power by electric cooperative 

not agreeing to b~ bound by public service commission 

determination• If any electric cooperative ~ishing to 

purchase power from a SMall-scale hydroelectric facility 

under this chapter refuses to submit to the ratemakinq 

authority of the public service commission established in 

[section 11], then the rate for such cooperative may be 

determined by the rural electrification administration upon 

petition by a rurul electric cooperative or a generation and 

transmission cooperative. The facility shall sell power in 

accordance with such determination, so long as th~ rates and 

terms so established will allow the facility a r8a~on2bl~ 

return• 

Section 14. Codification instruction. Sections 1 

through 13 are intended to be codifiea as an integral part 

of Title 85, chapter 1• and the provisions of Title 85, 

chapter 1• apply to sections 1 through 13. 

-End-
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SENATE BILL NO. 229 

INTRODUCED BY TURNAGE, McBRIDE, HAZELBAKER, 

a. SROWN• DOVER, TOWE 

A diLL FOR AN ACT ENTITLED< "AN ACT TO PROVIDE FO• 

"IYDROELECTRIL POWER GENERATION AT APPROPRIATE DEPARTMENT OF 

NATURAL RESOURCES ANU CONSERVATION WATER PROJECTS; PROVIDING 

FOR THE LEASE OF SUCH PROJECTS FOR THE PURPOSE OF POWER 

GENERATION; SPECIFICALLY AUTHORIZING THE CONSTRUCTIQN AND 

OPeRATION UF SUCH FAC ILl Tl ES BY THE JEP ART MENT IF NO LEASE 

f5--EB~bMM.~EB ~£1l£~~1-_!RE __ REC~IVEO~Q~OHI3!TING 

£0N~!RU£TIO~_SY_!~~ C~~~RT~~~!E_~bl_bgASI_!f~biCAT!Q~~~RE 

REJ£CTED~!HE_~OA~Q; AND ESTABLISHING THE METHOD OF SALE 

OF POWER GCNERATEO AT SUCH FACILIT1ES." 

WHEREAS 9 the availability of energy from traditional 

sources is dimini5hinq; and 

WHEREAS, the demand for energy from the st.at.e•s 

citi.zens is incr~asing, due to population growth and 

ec.onom1c expansion; and 

WHfREAS, because of newly developing technology and 

increasing en~rgy costs, small-scale hydroelectric power 

generation is becoming an economically feasible additional 

source of energyi ~nd 

WHfKEA'S, the state of Montana currently o·,..ns and 
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controls many water projects which may hdve potential 

capacity for the small-scale generation of hydroelectric 

energy; and 

WHEREAS, it is in the best interest of the people of 

Montana to utilize Montana•s water resources to the fullest 

extent possible. 

BE lT ENACTED 3Y THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Survey of power generation capacity. The 

department shall .s.tudy the economic. and environn~ental 

feasibility of constructing and operating cl small-scale 

hydroelectric power generating facility on each of the water 

projects under its control a~-o~-f~he-effeet+Y~-dete-~~-thi~ 

eeti~ and shall periodically update such studies as the cost 

of t.he electrical energy increases. In determining whether 

small-scale hyd~oelectric generation ~ay be economically 

feasible on 3 particular project., the department shall 

consider: 

(l) the astimate~ cost of construction of a facility; 

(2) the Pstimat~d cost of maintaining, repairing, and 

oppratin~ the facility; 

(3} the estimated cost of tying into an existing power 

distribution channel; 

(4} the dbil ity of public uti ltties or rural electric 

cooperatives to lease and operate such a facility; 

-2- SB 2l9 
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(5} the debt burden to be servicedi 

C6) the revenue expected to be derived; ~nd 

(7) the 1 ikelihood of a reasonable rate of retu,.n on 

the i nves t~nt. 

Section 2. leas-e of sites to public utilities or 

electric cooperatives first option. (l) If after 

compl~tion of the feasibility s~udy of a particular project 

t~ board determines that hydroelectric power generation at 

the project would oe feasible and in the best Interest of 

the people of the state of Montand• it shall publish notice 

and make the site a vat l able for 1 ease for th.? pun>OSP of 

small-scale hydroelectric power generation pursuant to 

[sections 2 thr-ough 6]. 

(2) In is5uing a notice of availability of a sit~ for 

tease under this section, the board shalt include 1n the 

notice any reasonable conditions it may find necessary in 

order to protect the interests of the state. 

Section 3. Receipt of applications. {1) Applicclti.ons 

tor le~se -ay be submitted by any public utility, as defined 

in 69-3-101 9 or tl~ctric cooperative, organized under Title 

35, chapter 18, that sells power to Montana customers or by 

any Montana 

portion of 

operation. 

corporation proposing tv use .1 subst-:.ntial 

the ~lectricity t.o be generated in its own 

(2) The board shall COOS I der only applic-3t.ions 
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received ~ithin 180 days after the final publication of th?. 

notice. 

(3) Applications must. include a statement of th" 

capability of th~ appl1cant to achieve the annual production 

output estimated by the department., the estimate-d time- to 

make the project operational, the bid amount of the royc'~lty, 

and 3ny oth@r information that the board requ~sts. 

Section 4• Determinations by the board. (1) Within ~ 

reasonable time fol lowin9 the conclusion of the le~SP 

application period, the board shall nold a hearing to 

examine a11 applications that h.Jve been received for thE" 

lease of th~ proJeCt• 

(2) Within 180 ddys following tha conclusion of the 

lease application period, the board must reject any or a11 

applications or lllust award a lease to the party whose offer• 

considered in its totality., is th€! most advantaoeous to the 

state. 

(3) The de<ision must include a determination that th~ 

pot~ntial developer 

;>ayment. IS capable 

wi11 provi.de an adequate royalty 

of carry1ng out the proposed 

development., can provide efficient and reliable ~ervice. and 

intends 1n good faith without unn~cessary delay to proceed 

with the development. 

~l__J£_~~-1£~E--~fPLICATIQNS __ ~~E__REJECTEG• __ THE 

Qfe!~~~~~OT CQNSTRUCT A EAC11lTY_~ OWN. 
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Section 5. LE!as.e conditions. Cl) The lessee must pay a 

royalty to the state as required in the lease. 

{2) The board may authori.ze provisions in the lease 

that offer economic incentives for rapid development of the 

pl"oject or impose economic penalties for delays 1n 

development, whi~h may include cancellation of the lease. 

Section b. Compliance with federal law. lf the proJect 

~ust hold d license, permit, or exemption under federar ldw• 

the 1 teenS€• permit• or exe1llption shall be held by the 

department. 

Section 7. 'Juration of lease. Th~ term of the leasP 

may not exceed the term of the 1 lcense, penni tt or exemption 

held hy the department under [section b] and mdy in no ~vent 

eJC.ct?.ed 55 years. 

Section ~. Duties of the denartment. fhe department 

has primary respon~ibili~y for super~ision of any such 

lease. Any disput-2s that aris~ lnt.ween the OP.:partment and 

th·i" lessee m..::Jy be appe.:ded to the board, upon written 

petition of either p3rty. 

Scctivn 9. P:.Jwer generation by department authorized. 

(l) If no 1'dd5e applications are received under [section 3] 

e~--Tf--the--~eard--rej~e~~--eJ+--+ee~e--~p~+feetfe~~--~~der 

f~~~~t6n--~;~ the •1epor tment ~r,e++ ffi_!!E,Q~!_~~fROV.I.b__Q_E_!!:!~ 

~!~~~!~~1 proceed to obtain ~ny necessary 1 icense. permit, 

or ex~mption under federal I aw and 3ft..,-Jl commenc~ 
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construction and operation of a small-~cnle hydroelectric 

generation facJlity pur~uant to the provisions of this 

chapter. fQNS!~UCTIQN__~~~OT_f~~MENfE ~~~-SUC~_!!~f_~~ 

rHE_Qf~•RT~f~!_~~2_£~ES£NTEQ CLE!!_!~_CONV~fl~_EY!QEII~~ 

lQ--~---~EGI~LATYB£ __ THAT__kQNSJ~~~!!ON __ l~--f~Q~O~l£AlLY 

fEA~!~~E~~Q_l} __ !Hf __ ~Qi!__£B!£!lf!~--~EANS_ ?y __ WH!CH _!~~ 

FAC!h!TY_fQYLD_~t_QEVELQPEO. 

{l) Financing of construction and oper-ation of tht-~ 

facilicy shall be dCcomplished in a manner dete-rmined oy the 

board to be mo~t feasible. 

(3) The aepartment may not se11 power generatP.d ~t a 

facility except to a puhlic utility&?~ a ru~al electrical 

cooperativ~. OR_~QER~b_fgWER=MA~~£!1~§_-~~ENf! organized 

in Montana and selling power to ~ontana customBrs. 

Section 10. Sale of power. If the operator of a 

small-scale hydroel~ctric gen~ration facility under this 

chdpter and a puhlic utility or an electric cooperative are 

unable to mutu-:..11 y aqree to a contract for t:he sale of 

electricity or a price for the electricity purchased by the 

utility o~ elect~ic cooperative. the public service 

commission shall requi~".! th<~ uttl ity or electric cooperative 

to purchas0 the power under rates and terms established as 

provided in [sections 11 through 13]. 

Sectivn 11. Determination by the public service 

commis5ion. A determination of the rates aod terms under 

-b- SB 2l9 
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shall be made by the 

petition of the facility 

operator oro public utility or electric coop@rative or 

duriny a rate proceeding involving th~ review of rotes paid 

for electricity purchased from the fdCllity. The commission 

shall r~nder a decision within 120 days from receipt of thP 

petition OY before the completion of the rate review 

proceeding. The rate and terms of- the determindtion must be 

according to the standards specifi~d in [section IZJ. 

Section 12. Standards for the deter•ination. (1) The 

standards for the determination provided for in [section 11] 

by the public service comiJiission shall include the 

following: 

(a) long- t.erm contracts for the purchase of 

electr1city by the utility or e·lectric cooperdtive from a 

small-scale hydroelectric facility under this chapter shall 

be encouraged in order to enhance the economic feasibility 

of such f~ciliti~s. 

(bl The rates paid by a utility or electric 

cooperative to a small-scale hydroelectric facility may not 

eJ~:ceed, over the term of the purchase contract~ the 

incremental cost to the utility or electric cooperati~e of 

the electricity that. but for the purchase from the 

s~all-scale hydroelectric facility, t~ utility or electric 

cooperative would generate or purchase from another source. 
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(c) The rates to be paid by a util~ty or an electric 

cooperative for power purchased from ~ small-scale 

hydroelectric facility shall be estdbl i shed with 

consideration of the avdilability and relL~bility of th~­

power produced. 

(2) The commission may set these rates 0y use of any 

of the following methods: 

(a) the leve-lized dVOided cost over the ter.Jt of the 

contract; 

(b) the cost of production for the small-scale 

hydroelectric facility plus a just and reasonaOl~ return; or 

(C) any other Rlethod that will promot~ the devel·~pment 

of small-scale hydroelectric facilities. 

Section 1.> ... Purchase of power hy electric cooper,lti.ve 

not a1reeing to be bound by public ser~ice commission 

determination. If 

purchase power from 

any electric cooperative wishing to 

a small-sca-le hydroelectric faci 1 it.y 

unde.- this cnapter refuses to submit to the ratemaking 

authority of the public service commission establi!ihed in 

[section 11], then the rate for such coo~rative may be 

determin~d by the ~H~B~-e~ee~~~~+eetfen-ed~~nf~tr~t+e"--Hro" 

pet~tTon-by-e-r~rs+-e~~~~+~-eo~~e~~~e-e~-e-~en~~tTo~-~nd 

t~en~MT~~~~----eee~~s~tve fEDE~Al __ _ENERGY __ REGUL~ TORY 

£~~~!ON UPON_PROP£R PETITION. The facility shall sell 

poMe.- in accordance with such determination. so long as the 

-8- SB zzq 
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~ates dnd tP.rms so estublished will allow the facility a 

2 redsonable return. 

4 

5 

Section 14• Co<Jification instruction. Sections 

throuoh !3 are intenJed to be codified as an integral part 

of Title 85~ ch3pter 19 and the provisions of Titl0 85• 

6 chcipter 1. apply to sections 1 through 13. 

-End-
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SENATE SILL NO. 229 

INTRODUCED 8Y TURNAGE• McBRIDE• HAZELBAKER• 

B. BROWN• OOVER• TDWE 

A SILL FOR AN ACT ENTITLED: ~AN ACT TO PROVIDE FOR 

HYDROELECTRIC POWER GENERATION AT APPROPRIATE DEPARTMENT OF 

NATURAl RESOURCES. AND CONSERVATION WATER PROJECTS; PROVIDING 

FOR THE LEASE OF SUCH PROJECTS FOR THE PURPOSE OF POWER 

GENERATION; SPECIFICAlLY AUTHORIZING THE CONSTRUCTION AND 

OPERATION OF SUCH FACILITIES 8V THE DEPARTMENT IF NO LEASE 

J.s--E!IN5iiM""''fE9 A¥f't,fli~UB!!S-A~=RB;HVE&-ANB-P«BHUif.ffl6 

E8H~flltifffBH-l!>t-fHE=9Ei'AII'HIEN'f-f~t:t:-tEASi:-API'tft'Af£9N5-AIIE 

IIEd§E'fi:8-BV=fHE=§8AII9 !~ CONSUMMATED; AND ESTABLISHING THE 

METHOD Of SALE OF POWER GENERATED AT SUCH FACILITIES.• 

WHEREAS• the availability of enerqy fro• traditional 

sources is di•inishing; and 

WHEREAS• the deMand for ene~gy f~oa the state's 

citilens is increasing. due to population grONth and 

econoaic eKpansion; and 

WHEREAS• because of newly developing technology and 

increasing energy costs• small-scale hyd~oelectric power 

generaticn is becoming an economically feasible additional 

source of ene~gy; and 

WHEREAS• the state of Montana currently ONns and 

2 

3 

4 

5 

f> 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

SB Oll9f03 

con~'ols aany Nater projects which •ay have potential 

capacity for the s•all-scale generation tlf hydr-oelectric 

energy; and 

WHEREAS• it is in the best interest of the people of 

Montana to utilize Montana•s water resources to the fullest 

e•tent possible. 

BE IT ENACTED BT THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Su~vey of power generation capacity. The 

department shall study the econo111i c and environ.ental 

feasibility of constructin9 and operating cJ s.aJl-scale 

hydroelectric power generating facility on each of the water 

projects under its control e.-e~-f~he-e~+ee~ye-~.ee-o*-~§ 

e~i? and shall pe~iodically update such studies as the cost 

of the electrical enerqy increases. In deter•ining whether 

saall-scale hydroelectric qeneration May be econoaically 

feasible on a particular project. the departt~ent sha_lt 

consider: 

{ 1• the estiMated cost of construction of a faci 1 ity; 

(l• the esti•ated cost of .aintaining, repairing• and 

operatlng the facility; 

C3J the estiMated cost of tying into an existinq power 

distribution channel; 

t4l the ability of public utilities or rural electric 

cooperatives to lease and operate such a facility; 
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(5) tile de.bt burden to be 54orviced; 

(6) the rev.enue •xpected to be def'"i¥ed; and 

(7) t.he 1 ikel.i·hood of a reasGnable rat.e of retur-n on 

the invest•nt. 

Sec-tion z. lease of s.ites to pub I ic .uti I ities or 

electric cooperatives first option. (1) If after 

co•pletion of the feasibility study of a particular projec~ 

the board deter•ines that hydroelectric power generation at 

t.he project would be feasible .an~ in the best. interest of 

the people of the state of Montana. it shall publish n~ice 

and Make the site ava i Jabl e for lease for t.he purp,o5e of 

sma 11-scal e hydroel ec:tr ic power gene rat ion pursuant to 

(sections 2 tllrough B]• 

(2) In issuing a notice of availability of a site for 

lease under this section• the board shal.l include i,n the 

notice any rea$onable condition-s it •sy find nacesse~~ry in 

order to protect the interests of the state. 

Section 3. Receipt. of a_.pplicat.ions. Cl) Applications 

for lease ~~tay b.e Sl.tbmitted by any public util it_Yt as it&fined 

in 69-J-101• or electric coo_peratl.ve .• organized under Title 

1 ,. ~*'~-t ~5 •. :,-.cWter ~ ~t sell-6 pow•r to Montana custo.ers or by 

22 any Montana corporation prOposing to use a substantial 

23 

Zit 

25 

portion of the el~ctricity to be generated in its own 

operation. 

C 2) The board shall consider only applications 
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received within 180 days after tile final publication of the 

notice. 

(3J Applic.tions .ust include a s~ate-ant of the 

capab-i 1 ity of the appl ic.aot. to ach-ieve the annual production 

output esti.ated by the departfMtnt., the esti•ated t.-i.JIJe to 

jf(ake the pi"Oject operationa·lt the bid a•ount of t:he royalty. 

and any other inf'Onnatl on that: t.·he board requests. 

Section 4• Oet.er•inations by the boa-rd. tl) Within a 

reasonable tiJRe foltQ..,ing the conclusion of the leas_e 

~plicatton period• tile board shall llold a hearing to 

eaa•ine all appliC4tions that have been received for the 

1 eas.e of the pr"oject. 

Ill Within 180 days following the conclusion of the 

lease application period, the board MUSt reject any or all 

applications or •ust awa,-d a lease to the party whose offer, 

considered in its totalitY• is the most advantageous to the 

state. 

(3) The decision •ust include a deter•ination that the 

potential developer 

pay-..,ent., is capable 

will provide an adequate royalty 

Qf car,ying out the proposed 

developtwent• can provide efficient. -and rei i<i!.ble service, and 

intends in goOd faith without wmece_ssary delay to proceed 

with the developMent. 

ill IF ALl,. LEASE APJ!LlC.tTI!:!!!L..ARE _!&.1ft TeOo THE 

OePARfN'fjT MAY !!6f-~~l!!'f;'I'-.,._I'IIHUf'¥-IIH-Hi;9J!! NEGOTIA!E 
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WITH All~LltANl'S !!!!_AN EQUAL BASIS IN AN EFFORT Til AJ!R IVE 

!!__!N ACCEPTABLg APP\.J!;ATION~ 

Section ~. lease conditions. (1) The lessee .ust pay a 

royalty ~o the state as required in the tease. 

C2J The board •ay authorize provisions in the lease 

that offer economic incentives for rapid develop~nt of ~he 

project or impose econ<Mnic penal t.ies for delays in 

development• which may include cance1lation of the lease. 

Section 6. Coapliance with federal law. If the project 

must hold a license• permit• or exemption under federal law, 

the license. per•it• or exeaption shall be held by the 

depart~nt. 

Section 1. Duration of lease. The term of the lease 

may not exceed the ter• of the license, permit• or exemption 

held by the department under (section 6] and may in no event 

exceed 55 years. 

Section 8. Duties of the depart.ent. The depart~nt 

has pri•ary responsibility for supervision of an1 such 

lease. Any disputes that arise between the depart~nt and 

the lessee aay be dppealed to the board, upon written 

petition of either part'• 

Sect ion '9. Power 9eneration by depart ~tent authorized. 

(1) If no lease applications- are received under [section 3} 

er--•f--the--&ee•~-rejee~~-a+•--+e~--epp~+ee~+eft~--~ 

r~e~te"--lti~ QR IF THE 80A~O REJECTS ALl_lEASE_~~!lONS 

-5- SB 229 

2 

3 

It 

5 

b 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

16 

11 

18 

19 

zo 

21 

22 

23 

24 

25 

SB 0229/03 

UNOg!LGECTIQ!L.!!l.r. the depart-nt -shaH NAY !fP9H'-API'R9Y"'t!!f 

fHE-~E&~~.~~AE proceed to ob~ain any necessary license. 

per•i~• or exemption under federal law and ~~ ... co ... nce 

construction and operation of a s•a11-sca1e hydroelectric 

generation facility pursuant to the provisions of this 

chapter. tONSTRytTlllN HAY NOT CO~~~yCH TlHE AS 

THE OEP.!J!TNENT_ HAS ~Efl !;LEAR ANO CONVINCING EVIQ~ 

'1=9--'fH€~-t:E6+sto•'FYII€ THAT CllNSTRU£TtOI'f _IL_ECONOHl~ALLY 

ff.a~IBLE AND !S THE HOST PR~!CAL HEANS _BY WHICH THE 

FAct ll TY C llU.!.!!..J!E DEVELOPED. 

(2) Financing of construction and operation of the 

facility shall be acco-plished in a •anner dete~•ined by the 

board ~o be most fea~ible. 

( 3) The departrae-nt •ay not sell powe-r generated at a 

facility except to a public ut-ility OP.f. a rural electrical 

cooperative 9 QJ! A FEDERAL PDWER-HARRETJNy AGE~~ organized 

in Montana and selling power to Montana customer$• 

Section 10. Sale of power. If the operator of a 

sMall-scale hydroelectric generation facility under t~is 

chapter and a public utility or an electric cooper-ative are 

unable to mutually agree to a contract for the sale of 

electricity or a price for the electricity purchased by the 

utility or elec-tric coopera~ivew ~he public service 

commission shall require the utilitY or electric cooperative 

to purchase the power under rates and terms established as 

-6- 58 229 



2 

3 

... 
5 

6 

7 

8 

9 

10 

ll 

12 

13 

1 ... 

15 

16 

17 

18 

19 

20 

SB 0229/03 

provided in [sections 11 through 13). 

Section 11. Oetet""ainat:ion by the public service 

co .. ission. A deter•ina~ion of the rates and t•rMS under 

which the power •ust be purchased shall be .ade by the 

public service to .. ission upon petition of the facility 

operator or a public utility or electric cooperative or 

duri-ng a rate prOCeeding in\l'olvi ng the review of rates paid 

fo,.. electricity purchased fr0111 "t.he faci Htr•- The c-ission 

sha11 render a <tecision within- 120 days froat receipt. of the 

petition or before the co.pletion of the rate review 

proceeding. The rate and ter•s of the deter•ination ~st be 

according to the standards specified in (section 12]. 

Section 12. Standards for the deter•ination. Cl) The 

standards for the deter•ination provided for in [section 11] 

by the public service co••ission shall include the 

following: 

(a) Long-ter• 

elec~ricity by ~he 

cont.racts for the purchase of 

utility or electric cooperative fro. a 

small-scale hydroelectr·ic facility under thjs chapte-r shall 

be encouraged in order to enhance the economic feasibility 

·Y~ft .. 'OJ of Suc--..~~~factlitie•• I" 

'1!1-' 

23 

l ... 

25 

(If) The rates paid "6v a uti1 it:y or electric 

coopera~iYe t.o a sMall-scale hydroelectric facility aa·y not. 

exceed, over the ter• of the purchase contract. the 

incre-.ental co-st: to the a~ilit:y or electric cooperative of 
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the electric·tty thc.te but. for the purchase fro• the 

saall-scale hydroelectric facility, the util it:y O¥ electric 

cooperative would generate or purchase fro• another source• 

I c I The rates tO be paid by C1 utility Or an electriC 

coo-perative for pow-er purcMsed fr- a s.all-scale 

hyd-f'oelec~ric facility shall be establ ishetl with 

consideration of the availabili~y and reliabili~y of the 

power produced. 

(ZJ The co .. lssion •ay set these rates br use of any 

of the foll-ing Methods: 

(a) the levelized avoided cost over the ter~ of the 

contract; 

(b) the cost of production for ~he saalt-scale 

hydroelectric facility plus a just and reasonable return; or 

(c) any other aethod that will pra.o~e the dewelop~nt 

of ~mall-scale hydroelectric facilities. 

Section 13. Pu-rchase of power by elect-ric cooperative 

not agreeing to be bound by public se~vice coaaission 

det:er•ination. 

purchase power 

If any 

fr01t a 

electric cooperative wishing to 

s•alt-scale hydroelect-ric facility 

under this chapter refuses to submit to the rate•aking 

authority of the public service c~ssion established iA 

[section llJ• then the rate for suc:h cooperative •ay be 

deter•ined by tha r....,'l--e+ee~+Reato+- ed•il>istl'ft+_._,_ 

p~-ii<+...,-1>,.-e-r-~el-eei<r"ie-e-Pft'ato+ve-e1'-e-<Je-..eu-

-8- SB ZZ9 
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~an~ar,sfeft---ee&pe~+Ye f!gERAL _E"ERGY REGUL!!Q!! 

Z COMMI SSI!Jiol _UPO" PROPER PETITl!llo!• The facility shall sell 

3 po~er in accordance with such deter•ina~jon, so long as the 

4 rates and ter•s so established will allow the facility a 

5 reasonable return. 

6 Section 14. Codificat.io·n instruction. Sections 

1 t.hrough 13 are in'tended to be codified as -an integral part 

8 of Title 85• chapter 1, and the provisions of Title as., 

9 chapter 1, dpply to sections 1 through 13· 

-End-
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SENATE BILL NO. 229 

INTRODUCED BY TURNAGE• McBRIDE• HAZELBAKER• 

Bo BROWNo DOVER. TDWE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE FOR 

HYDROELECTRIC POWER GENERATION AT APPROPRIATE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION WATER PROJECTS; PROVIDING 

FOR THE LEASE Of SUCH PROJECTS FOR THE PURPOSE OF POWER 

GENERATION; SPECIFICALLY AUTHORIZING THE CONSTRUCTION AND 

OPERATION Of SUCH FACILITIES BY THE DEPARTMENT IF NO LEASE 

~~--E~~~~Ea APP~~~~~S--ARE--REEEfVEB-AH9-PR9HfBff+N6 

E~~RVEff~-8¥-fHE-BEPAR~Nf-fF-A~t;t!~E-APP~ffAffQHS-ARE 

R~EE~9-B¥-~HE=~R9 !~ CONSUMMATED; AND ESTABLISHING THE 

METHOD Of SALE OF POWER GENERATED AT SUCH FACILITIES.• 

WHEREAS, the availability of energy from traditional 

sources is di•inishlng; and 

WHEREAS, the de•and for energy fro• the state•s 

cit.izens is increasing, due to population growth and 

economic expansion; and 

WHEREAS, because of newly developing technotogy and 

tncreasing energy costs, sMall-scale hydroelectric power 

generation is beco•ing an econoMically feasible additional 

source of energy; and 

WHEREAS • the stat.e of Montana cu·rrent 1 y ONn5 and 
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con~rols .any water projects which •ay have po~ential 

capacity for the s•all-scale generation of hydroetectric 

energy; and 

WHEREAS~ it is in the best interest of the people of 

Montana to utilize Montana•s water resources to the fullest 

extent possible. 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Survey of power generation capacity. The 

departMent shall s~udy the economic and environ~ntal 

feasibility of constructing and operating a saaJl-scale 

hydroelectric po~er generating facility on each of the water 

projects under its control a~-e4-fthe-e••ee~.e-de~e-~-~?§ 

e~i~ and shall periodically update such studies as the cost 

of the electrical energy increases. In deter•ining whether 

small-scale hydroelectric generation l!lay be econOIItic-all'f 

feasible on a particular project. the departeent shall 

consider: 

I 1 I 

(2) 

the esti•ated cost of construction of a facilityi 

the estiMated cost of aaintaining. repairing. and 

operating the facility; 

(3t the estimated cost of tying into an exi~ting powe~ 

distribution channeli 

(4) the ability of public utilities or rural electric 

coope~at.ives to lease and operate such a facility; 
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(5) the debt burden to be serwiced; 

(&) the revenue expected to be derived; and 

(7) the likelihood of a reasonable rate of return on 

the i nvest~~ent. 

Section 2. Lease of sites to public utilities or 

electric cooperatives -- firs,t. option. (1) If after 

completion of the feas&bility study of a particular project 

the board deter•ines that hydroelectric power generation at 

the project NOU1d be feasible and in the best interest of 

the people of the state of Montana. it shall pub1ish notice 

and make the site available for lease for the purpose of 

saall-scale hydroelectric power generation pursuant to 

{sections Z through 6). 

(Z, In issuing a notice of availability of a site for 

lease under this section. the board shall anclude in the 

notice any reasonable conditions it ~ay find necessa~y 10 

order to protect the Interests of the state. 

Section 3. Receipt of applications. (1) Applications 

for lease •ay be submitted by any public utilityt as defined 

in 69-3-101. or elect~ic cooperative. organized under Title 

3S. chapter 18, that sells power to Montana custoaers or by 

any Montana corporation proposing to use a substan~ial 

portion of the electricity to be generated in i'ts- own 

operation. 

(2) The board shall consider only applications 
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received within 180 days aft:er the final publication of the 

not ice. 

f3) Applications must include a state•ent of the 

capability of the applicant to achieve the annual production 

output esti•ated by the department, the estiMated ti•e to 

make the project operational, the bid a•ount of the ~oyalty. 

and any other info~mation that the board reques'ts. 

Section~. Deter•inations by the board. (1) Within a 

reasonable ti-.e following the conc-lusion of the lease 

application period. the board shall hold a hearing ~o 

exa•ine all applications that have been received for the 

lease of the project. 

(Z) Within ts·o days following the conclusion of the 

lease application period, ~he board •ust reject any or all 

applications or eust. a~ard a lease to the party whose offer. 

considered in its totality. is the Most advantageous to the 

state. 

(3) The decision •ust include a deter•ination that the 

potential developer 

payMent• is capable 

will provide an adequate ~oyalty 

of carrying out the proposed 

development. can provide efficient and reliable service. and 

intends in good faith without unnecessary delay to proceed 

with the develop•ent. 

~__!f__!J.J._J.~.f;-~PPL !'CATIONS ARE REJECTED, THE 

OEP,!RT"E~~ -EElff5-flltl€.f-A-I'MHt,-H-¥=eN-H5-91tN mQ!IATE 
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~IT~ APPLIC~NTS_~~N EQUAL BASIS IN AN EFFORT TO ARRIVE 

ti_~!'L~.!;CFPTABLE APPLlC~TION. 

Section 5. lease conditions. (1) Tha· lessee 11ust pay a 

royalty to the state as required in the lease. 

(l) The board •ay authorize provisions in the lease 

that offer econoaic incentives for rapid devetopeent of the 

project or i•pose econo•ic penalties for delays in 

developMent• which may include cancellation of the lease. 

Section 6. Compliance with federal law. If the project 

must hold a license, per•itt or exemption under federal law, 

the license. permit, or exe•ption shall be held by the 

departMent. 

Section l. Duration of lease. The tera of the lease 

aay not exceed the term of the license, per•itt or exe•ption 

ne1d by the depart.ent under (section 6] and may in no event 

exceed 5~ years. 

ha• 

Section 8. Duties of the depart.ent. The 

primary respons1bili~y for supervision 

aepartatent. 

of any such 

lease. Any disputes that arise between the department and 

the lessee •ay be appealed to the board. upon written 

petition of either party. 

Section 9. Power generation by department authorized. 

(11 If no lease applications are received under [section 3] 

e.--~~--~he--boerd--reje~~--aJ~--+ea~--~feet~--a"d~ 

f~eeHeft--'riT QR IF _!J:!.LBOARD REJECTS AlLllh1.L~PLI~!IONS 
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!.!NOER_[~!;:CT!Q!L~l.!. the depar tllent •tte» !!!! -!!-M'f"'!!W.0!;-61' 

~=tf§f~~~A£ proceed to obtain any necessary license. 

per•it• or exemption under federal 1aw and she+~ comaence 

construction and operation of a small-scale hydroelec~ric 

generation facility pursuant to the provisions of thts 

chapter. CO~STRUC!!Q~~!__Ngl_&QMMEN~HTIL SVCH TI~E AS 

THE __ QEPART~ENT __ HAS f~~SEHJE9 fLEAR ANO CONVINCING EVIOEMCE 

Ja--JH€--~6i~~J~RE !~!!__fONSTRVCTION IS ECONOMICALLY 

FEASIBLE ANO IS THE MOST PRACT!~ MEANS BY WHICH THE 

FAC I L!!_!_fOU!&_J!L!!~IIELQfEO. 

(2) financing of construction and operation of the 

facility shall be accoMplished in a •anner deter•ined by the 

board to be most feasible. 

(lt The depart-ant May not. sell power generated a~ a 

facility eKcept ~o a public u~ility ~~a rural electrical 

cooperative. Q~ _ _! FEO§RAl ~OW§~RKE!ING AGENCY organized 

in Montana and sell-ing power t.o Montana custa.er s. 

Section 10. Sale of po~er. If the operator of a 

s.alt-scate hydroelectric qeneration facility under this 

chapter and a public utility o~ an electric cooperative are 

unable to mutually aqree to a contract for the sale of 

electricity or a price for the electricity purchased by the 

utility or electric cooperative• the public service 

commission shall require the utility or electric coopera~ive 

to purchase the power under rates and ter•s established as 

-6- sa 229 
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provided in (sections 11 through 13]. 

Section 11. Deter•ina~ion by the pubt ic service 

co .. ission. A deter•ination of the rates and terms under 

which the power •ust be purchased shall be Made by the 

public service co••ission upon petition of ~he facility 

operator or a public utility or electric coopera~ive or 

during a rate proceeding involving the revie~ of rates paid 

for e1e·ct.ricity purchased fr~ the fac.i 1 ity. The cownaission 

shall render a decision within 120 days frOM receipt of the 

petition or before the co•plation of the rate review 

proceeding. The rate and teras of the deterMination •ust be 

acc·ording to the standards specified in [section 12]. 

Section lZ. Standards for the deter•Jnation. Cl) The 

standards fo~ the deter•ination provided for in [section 11] 

by the public service co••ission shall include the 

folloNing: 

(a) long-t:er• contracts for the pu.-chase of 

electricity by the utility or electric cooperative fro. a 

s•all-scale hydroelectrjc facility under this chapter shall 

be encouraged in order to enhance the econ011ic feasibility 

of such facilities. 

(b) The •ates paid by a utility o• electric 

cooperative to a s•all-scale hydroelectric facility ~Y not 

exceed, over the ter~ of the purchase contract, the 

incre~ntal cost to the utility or electric cooperative of 
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the electricity that. but for the purchase fro• the 

s•all-scale hydroelectric facility. the utility or electric 

cooperative would generate or purchase fro• another source• 

(c) The rates to be paid by a utility or an electric 

cooper at: i ve 

hydroelectric 

fo• pOMer 

facility 

purchased 

sha 11 

fro• a s.all-scale 

be established vith 

consideration of the avallabili·t.y and reliability of the 

power produced. 

(Z) The co .. ission •ay set these rates by use of any 

of the following ~thods: 

(a) the levelized avoided cost ower ~he ter• of the 

contract; 

(b) the cos..t. of production for the s•all-scale 

hydroelectric facility plus a just and reasonable return; or 

(c) any other •ethod that will pro~te the developeent 

of s•all-scale hydroelectric facilities. 

Section 13. Purchase of power by electric cooperative 

not agreeing to be bound by public service com.issian 

deter•ination. If any elec~ric cooperative vishing to 

purchase power fro• a s•all-scale hydroelectric facility 

under this chapter refuses to sub•it to the rate•aking 

authority of the public service co.•iS·Sion established in 

[section 11)• then the rate for such cooperdtive aay be 

deter•ined by ~he ~re~-e~ee~fTee~+eft~~~~~*Oft-~POft 

~+~+on-By-e-r•re+-e+e~rie-eeepere•+Ye-or-e-~enere~on-ene 
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The facility shall sell 

3 power in acco~dance with such deteYmination. so long as the 

4 rates and ter•s so estab·lished will allow the facility a 

5 reasonable return. 

6 Section 14. Codifica~ion instruction. Sections 

T through 13 are intended to be codified as an integral part 

B of Title 85• c:hapter· l• and the provisions of Title 85t 

9 chapter 1• apply to sections 1 through 13. 

-End-
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