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BILL NOe &(_

INTRODUCED BY

LC 0730/01

A BILL FOR AN A{T ENTITLED: AN ACT TO AMEND SECTION
39-51~-204y MCAy TO EXCLUDE TREE-THINNING CONTRACTORS WHO
SATISFY CERTAIN CONDETIONS FROM THE DEFINITION OF
"EMPLOYMENT®; AND PROVIDING AN EFFECTIVE DATE DOF MAY 1,

1941l.™

BE IT ENACTEE BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section ls Section 39-51-204¢ MLAs is amended to read:
"39-51-204s Exclusions from definition of employment.

{1} The term "employment” does not include:z
(a) agricultural l1abor, axcept as provided in

19-51-203(8)}

{b) domestic service in a private homesy local college
cluby or local chapter of a college fraternity aor sororitys
except as provided in 39-51-203(9);

fc) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
Statesg

(d} service performed by an Imdividual in the employ
of his sons daughters or spouse and service performed by a2
chiid under the age of 18 in the employ of his father or

mother;
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LC 0730,01

(e) service performed In the employ of any other state
or its political subdivisions or of the uUnited States
government or of an instrumentality of any other state or
states or their political subdivisions or of the uUnited
Statesy except that national banks organized under the
natlonal banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banksy provided that such service s
excluded from employment as defined in the Feder al
Unemployment Tax Act by section 3306(c)(7) of that act;

(f) service with respect to which unemployment
Insurance is payable under an unemployment insurance system
established by an act of congressy provided that the
division must enter into agreements with the proper agencies
under such act of congresss which agreements .shall become
effective in the manner prescribed in the Hontana
Administrative Procedure Act for the adoption of rulesy to
provide reciprocal treatment to Individuals who have, after
acquiring potential rights to benefits under this chapters
acquired rights to unemployment insurance under such act of
congress or who haves after acquiring potential rights to
unemployment insurance undeér such act of congressy acquired
rights to benefits under this chapterj

{3) services performed in the delivery and

distribution of newspapers or shopping news frox house to

-=2- INTRODUCED BILL
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house and busimess establishments by an Individual under the
age of 18 yearsy but not including the delivery or
distribution to any point or points for subsequent delivery
or distribution;

(h} services performed by real estatas securitiesy and
Insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

{i) service performed in the employ of a schools
colleger or university If such service is performed by a
student who Is enrolled and is regularly attending classes
at such schoole collegesy or university or by the spouse of
such a student if such spouse is 2dvisedy at the time such
spouse comsences to perform such servicey that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such schools collegey or university and such
employment will not be covered by any program of
unemployment insurance;

(Jj} service performed by an individual under the age
of 22 who is enrolled 2t a nonprofit or public educational
institutions which normally maintains a reqular faculty and
curriculum and norwally has a regularly organized body of
students in attendance at the place where its educational
activitios are carried ony 35 a student in a full-time

program taken for credit at such institution which combines
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academic instruction with work experience if such service is
an Integral part of such program and such instlitutlon has so
caertified to the employery except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers:

(k} service performed in the employ of a hospital if
such service is performed by a2 patient of the hospitalwsj

(1) casual Jabor not in the course of an employer®s
trade or business performed in any calendar quartery unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such

servicewy; OO

(2)  “eEmployment®™ does not include elected public

officialse
{3) For the purposes of 39-51-203{6)s the term

"amployment® does not apply to service performed:

-4
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(a) In the eaploy of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,y
superviseds controlled, or principally supported by a church
ofF convention or association of churches;

{b) by a duly ardainedy commissioneds or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exerclse of duties
required by such order;

{c} in the employ of a school which is not an
institution of higher educations prier to December 31s 1977;

{(d) in a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or pfoviding remunerative work
for individuals whos because of theilr impaired physical or
mantal capacitys camnet be readily absorbed in the
competitive Vabor market by an individual recelving such
rehabilitation or remuperative work;

{e} as part of an unemployment  work-relief or
work—-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision therecf by an individual recelving
such work relief or work trainings or

{f) for a state prison or other state correctional or
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custodial institution by an inmate of that institution.®

Section Ze

1y 1981

Effective date. This act fs effective May

~End-

-y
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Approved by Comrittee
on Labor & Employment

Relations

SENATE BILL NO. 226

(e) service perfarmed in the employ of any other state

INTRODUCED BY HEALY 2 or its political subdivisions or of the United States
3 government or af an instrumentality of any other state or
A BILL FOR AN ACT ENTITLED: “AN ACT TO AMEND SECTION & states or their political subdivisions or of the United
39-51-20%4s MCAs TO EXCLUDE TREE-THINNING CONTRACTORS WHO 3 Statesy except that national banks orgenized wunder the
SATISFY CERTAIN CONDITIONS FRAM THE DEFINITION oF & national banking law shall not be entitled to exemption
MEMPLOYMENT®; AND PROVIDING AN EFFECTIVE DATE OF MAY 1. T under this subsection and shall be subject to this chapter
1981" 8 the same as state bankssy provided that such service is
g excluded from employment as defined in the Federal

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z 10 Unemployment Tax Act by section 3306(c}(7) of that act;
Section l. Section 39-51-204s MCA+ is amended to read: 11 {(f) service with respect to which wunemployment
®39-51-204« Exclusions from definition of ewmploymente 12 insurance 15 payable under an unemployment insurance system
{1) The term "employment™ does not include: 13 established by an act of cénqress; provided that the
(a) agricultural labors except as provided 1in 14 division must enter into agreements with the proper agencies
39-5]1~-203(8); ) 1% under swch act of congresss which agreements shall become
(b) domestic service in a private homes local college 16 effective in the manner prescribed in the Montana
cluhs or tocal chapter of a college fraternity or sororitys 17 Administrative Procedure Act for the adoption of ruless ‘to
except as provided in 39-51-203(9); 18 provide veciprocal treatment to individuals who haves after
{(c) service performed as an officer or member of the 19 acquiring potential rights to benefits under this chapters
crew of a wvessel on the navigable waters of the uUnited 20 acquired rights to unemployment insurance under such act of
States; 7 21 congress or whc haves after acquiring potential rights to
{d) service performed by an individual in the employ 22 unemployment insurance under such act of congresses acquired

of his sons daughters, or spouse and service performed by a 23 rights to benefits under this chapter;

child under the age of 18 in the employ of his father or 24 (g services performed in the delivery and
mother; 25 distribution of newspapers or shopping news from house to

-2- SR 226
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house and business establishments by an individual under the
age of 18 yearsy but not including the delivery or
distribution to any point or points for subsequent delivery
or distribution;

{h)} services performed by real estates Secwritiess and
insurance salesmen paid solely by commissions and without
guarantee of wminimum earnings:

(i) service performed in the employ of a schooly
colleges or university if such service is performed by a
student who is enrolled and is regularly attending cliasses
at such schools collegey or university or by the spouse of
such a student if such spouse is adviseds at the time such
spouse commences to perform such Services that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such schools colleges or university and such
employmeng wi 1t not be covered by any program of
unemployment insuranca;

{)) service performed by an individuel under the age
of 22 who is enrolled at a nonprofit or public educational
institutions which normally maintains a regular faculty and
curriculum and normally has a reqularly organized body of
students in attendance at the place where its educational
activities are carried ons as a student in a full-time

program taken for credit at such institution which combines
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academic instruction with work experience if such service is
an integral part of such program andrsuch institution has so
certified to the employer, except that this subsection shall
not apply to service berformed in a program established for
or on behalf of an employer or group of employers;

{k) service performed in the employ of a hospital if
such service is performed by a patient of the hospitale}

(1) casual labor not in the course of an employer®s
trade or business performed in any calendar quarters uniess
the. cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regul arly empl oyed by such employer to perform such
servicesj or

{my _service performed by an individual under a written

contract providing for the thinning of _trees_ _on__forest

[

andse__provided_such_contract specifies that the individual

is_free_from _the control and direction_of the party for whom

the work is being performeds REQUIRES COVERAGE _UNDER _THE

WORKERS® COMPENSATION ACT UNDER_SAID CONTRACTs permits_the

individual _to _establish his own hours of works and specifies

a_rate of remuneration_based upon the work performed _rather

than the time workeda.

{2) "“Employment® does not include elected publjc
officialse

{3} For the purposes eof 39-51-203{6" the term

-4~ 55 226
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memployment® does not apply to service performed:

{a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes 3nd which s operateds
supervisedy controlledy or principally supported by a church
or convention or association of churches;

{t} by a duly ordainedy commissioneds or licensed
minister of a church in the exercise of his ministry or by a
member of a raligious order in the exercise of duties
required by such order;

{c¢) in the ewmploy of a school which is not an
institution of higher educations prior to December 31y 1977;

{d} in a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or gh;sical or
mental deficiency or injury or providing remsnerative work
for individuals whos because of their impaired physical or
ment al capacitys cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitetion or remunerative work;

{e) as part of an dnemp]oyment work-relief or
wark-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision therecf by an individual receiving

such work relief or work training; or

=5~ 58 226
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(f} for a state prison or other state correctional or
custodial institution by an inmate of that institution.”™

Section 2. Effective date. This act is effective May
L+ 19R1a

-End-

—-6- S8 226
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1 SENATE BILL NO. 226 4 {e) service performed in the employ of any other state
2 INTRODUCED BY HEALY 2 or its political subdivisions or of the United States
3 3 government or of an instrumentality of any other state or
4 A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND SECTION 4 states or their political subdivisions or of the uUnitec
5 39-51-206y MCAy 7O EXCLUDE TREE-THINNING CONTRACTORS WHO 5 Statesy except that national banks organized under the
& SATISFY CERTAIN  CONDITIONS FROM THE  DEFINITION  JF 6 national banking Tlaw shall not be entitled to exemptio-
7 "EMPLOYMENT™; AND PROVIDING AN EFFECTIVE DATE OF MAY 1o 7 under this subsection and shall be subject to this chapter
8 1981 ." a the same as state bankss provided that such service is
g ' 9 excluded from employmenf as defined in the Federal
10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 10 Unemplioyment Tax Act by section 3306(¢){T) of that act;
il Section l. Section 39-51-204s MCAs is amended to read: i1 {(f)} service with respact te which unesployment
12 ®39-51-204« Exclusions from definition of employment. 12 insurance is payable under an unemployment insurance system
i3 {1} The term “employment"™ does not include: 13 established by an act of congressrr provided that the
14 {a) agricultural labors except as provided in 14 division must-enter into agreements with the proper agencies
15 39-51-203(8); ' 15 unrder such act of congressy which agreements shall become
16 {b) domestic Service in a private homes local coilege 16 effective in the manner prescribed in the Montana
17 clubs or local chapter of a college fraternity or sororitys 17 Administrative Procedure Act for the adoption of ruless to
18 except as provided in 39-51-203(%}; 18 provide reciprocal treatment to individuals who havesy after
1< {c) service performed as an officer or member of the 19 acquiring potential rights to benefits under this chaptery
20 crew ofF o wvessel on the navigable waters of the United 20 acquired rights to unemployment insurance under Ssuch act of
21 States; 21 congress or who haver after acquiring potential! rights rcto
22 (d) service performed by an individual in  the employ 22 unzmployment insurance under such act of congresss acguired
23 of his sons daughter, or spouse and service performed by a 23 rights te benefits under this chapter;
24 child under thz age of 18 in the employ of his father or 2% {g} services per for med in the delivery and
25 mother; 25 distribution of newspapers or shopping news From house to
-2- 3R 286
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house and business establishments by an individual under the
age of 1B yearsy but not imcluding the delivery or
distribution %o any point or points for subsequent delivery
or distribution;

th) services performed by real estates securitiess and
insurance salesmen paid solely by <¢ommissions and without
guarantee of minimum earnings;

{i) service performed in the employ of 3 schoocls
colleges or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such schools coilegey Or university or by the spouse of
such a student if such spouse is adviseds at the time such
spouse commences to perform such servicey that the
employment of such spouse to perform such service is
previded under a program to provide financial assistance to
such student by such schools colleges or university and such
employment will not be covered by any program of
unemployment insurance;

{j} service performed by an individual under the age
of 22 who is enrolled at o nonprofit or public educational
inatitintions swhich norma¥ly maintains a regular faculty and
curriculum and normally has a regularly organized bedy of
students in attendance at the place where its educational
activities are carried ons as 3 student in a full-time

program taken for credit at such institution which combines

-3 5B 226
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academic instruction with work experience if such service is
an integral part of such program and such institution has so
certified to the employery except that this subsection shall
not apply to service performed in a program established for
or on hehalf of an employer or group of employers;

(k) service performed in the employ of a9 hospitalt if
such Service is performed by & patient of the hospitals}

{¥} casuval labor not in the course of an employer'®s
trade or business performed in any calendar guarters unless
the cash rewmneration paid for such service is $50 or more
and such service is performed by an individual who is
regularlty emp lgyed by such employer to perform such
Servicewy or

(m) service performed by ap_jndividual under a written

contract _providing for the _thinning of _trees _on_ _forest

landss provided such_ contract specifies that ANDy IN FACY

the indivjdual _jis _free from the control and direction of the

party for whom the work is being performeds REQUIRES

COVERAGE __yYNDER__THE WORKERS® COMPENSATION __ACT UNDER _SAID

CONTRACTy permits_the individual to establish _his own_ hours

of worke and_specifies a_rate of remuncration based upcen the

work performed rather than the time worked.

{2) TEmployment®™ does not include elected public

officials.

{3} For the purposes of 39-51-203(6)¢ the term

—G4= 58 226
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*employment™ does not apply tc service performed:

(a} in the employ of a church or convention or
association of churches or an organization which is oparated
primarily for religious purpeses and which is operateds
superviseds controlleds or principally supported by a church
or convention or assaciation of churches;

() by a duly ordaineds <commissionedsr or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such orderi

{c] in the employ of a schaol which 4is not an
institution of highér educationy prior to December 31, 19773

‘ (dy in & facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or ph;sical or
mental deficiency or injury or providing remunerative work
for individuals whos because of their impaired physical or
mental capacitys cannot pe readily absorbed in the
competitive laoor market by an individual receiving such
rahahilitation or remynerative work;

{e) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
poiitical subdivision thereof by an individual receiving

such work relijef or work training; or

-5 S8 226
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{f) for a state prison or other state correctional or
custodial institution by an inmate of that institution.®

Section 2. Effective date. This act is effective May
le 1981.

-End-

-5- ' 38 226
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SENATE BILL NO. 226

INTRODUCED BY HEALY

A BILL FOR AN ACT ENTITLED: MAN ALCT TO AMEND SECYIDN
39-51-204y MCA, TO EXCLUDE TREE-FHINNING CONTRACTORS WHO
SATISFY CERTAIN CONDITIONS FROM THE DEFINITION OF
“EMPLOYMENT®; AND PROVIDING AN EFFECTIVE DATE OF MAY |,

1981 "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 39-51-204s MCAe is amended to read:
"39-51-204. Exclusions from definition of employment.

{1} The term "employwent™ does not include:

{a) agricultural labory except as provided in
39-51-203(8);

{(b) domestic service in a private homes local college
cluby or ¥ocal chapter of a college fraternity or sororitye
except as provided in 39-51-203(9):

{c} service performed as an officer or member of the
crew of a vessel on the navigable watesrs of the United
States;

(d) service performed by am individual in the employ
of his sonsy daughters oOr spouse and service performed by a
child under the age of 18 in the employ of his father or

mother;
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{e) service performed in the employ of any other state
ofr its political subdivisions or of the United 3tates
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
Statess except thet mnational banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state bankse provided that such service is
excluded from employment as defined in the Federa}l
unemployment Tax Act by section 3306{cC){T) of that act;

{f}) service with respect to which unemployment
insurance is payable under an unemployment insurance sSystem
established by an act of congress:s provided that the
division must enter into agreements with the proper agencies
under such act of congresss which agreements shall becowe
effective in the manner prescribed in the Montana
Administrative ProcCedura Act for the adoption of ruless to
provide reciprocal treatment to individuals who haves after
acquiring potential rights to benefits under this chapters
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congresss acquired
rights to penefits under this chapter;

(g9 services per formed in the delivery and

distribution of newspapers or shopping news from house to

~2- SB 226
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house and business establishments by an individual under the
age of 18 yearsy but not including the delivery ar
distribution to any point or points for subsegquent delivery
or distribution;

{h) services performed by real estatey securitiess and
insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

(i} service performed in the employ of & schoals
collegey or university if such service is performed by a
student who (s enrolled and is regularly attending classes
at such schools colleges or university or by the spouse of
such a student if such spouse is adviseds at the time such
spouse commences to perform such services that the
employment of such sSpouse to perform such service s
provided under a program to provide financial assistance to
such student by such schools colleges or university and such
employment will not be covered Oy any program of
unemployment insurance;

(j) service performed by an individual under the age
of 22 who is enrolled at a nonprofit or public educational
institutions which normatly maintains a regular faculty and
curriculum and normally has a regularly organized body of
students in attendance at the place where jts educational
activities are carvied one: as a student 1n a full-time

program taken for credit at Such institution which combines

-3 5B 226
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academic instruction with work experience if such service is

‘an inteqgral part of such program and such institution has so

certified to the employers except that this subsection shall
not apply to service performed in 3 program established for
ar on behalf of an employer or group of employers:

(k) service performed in the employ of 3 hospital if
such service is performed by a patient of the hospitale;

(t) casual labor not in the course of an employer's
trade or business performed in any calendar quarter. wunless
the cash remuneration paid for such service is %50 or more
and such service is performed by an individual who s
regularly employed by such employer to perform such
servicesj or

{m)_ service performed by an individual under a written

cantract _providing for the _thinming of trees__on_ forest

iandss provided _such _contract specifies thet ANDs IN_FACT

the individual is free from_the control and direction of the

party for_ whom_ the work _ji5_ being performeds REQUIRES

COVERAGE _UNDER__THE _WORKERS® COMPENSATION ACT UNDER SAID

CONTRACTy permits the_individual to_establish_his_own bours

of works _and _specifies a rate of remuneration based upon the

work _peyrforwmed rather than the time workede

{2} "™Employment™ does not include elected public
officialse

{3) For the purposes of 39-51-203(6), the term

—fe SB 226
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“employment® does not apply to service performed:

ta) in the employ of a church of conwvention or
association of churches or an organization which is operated
primarily for religious purposes and which i35 operateds
supervisedy controlleds or principally supported by a church
or convention or association of churches;

{b) by a duly ordaineds commissioneds or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order;

{¢) in the employ of a school which is not an
institution of higher educations prior to December 31, 1977;

{d} in a facitity conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing resunerative work
for individuals whos because of their impaired physical or
mental capacitys cannot be readily‘ absorbed ia  the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

{e) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving

such wark rel jef or work trainings or

-5 SB 226
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(f) for a state prison or other state correctional or
custodial institution by an inmate of that institution.®™

Section 2. Effective datee« This act is effective May
1s+ L1981,

~End-

-6~ 58 226



State of Wontana
Office af the Governor
Heleua 39620

TED SCHWINDEN
GOVERNOR

April 2, 1981

The Honorable Jean A. Turnage

President of the Senate ‘

"~ State Capitol ST
Helena, Montana 59620 -

The Honorabl!e Robert L. Marks
Speaker of the House

State Capito! _
Helena, Montana 59620

Dear Senator Turnage and Representative Marks:

In accordance with the power vested in me as Governor by the Constitution
and the laws of the State of Montana, | hereby veto Senate Bill 226, "AN ACT
TO AMEND SECTION 39-51-204, MCA, TO EXCLUDE TREE-THINNING CONTRAC-
TORS WHO SATISFY CERTAIN CONDITIONS FROM THE DEFINITION OF
"EMPLOYMENT": AND PROVIDING AN EFFECTIVE DATE OF MAY 1, 1981."

If Senate Bill 226 became law, tree thinners would be the only workers in
the State of Montana to pay for their own coverage for workers' compensation
insurance. Senata Bill 226 would shift the burden of providing workers! com-
pensation coverage from an employer to an employee for the first time since the
enactment of Workers' Compensation in 1915. '

Significantly, the bill does not attempt to define tree thinners as independent
contractars; it exempts them from the legal definition of employment for the
purposes of unemployment insurance and workers compensation. It places tree
thinners in the same category as individuals exempted in such categories as
delivery of newspapers by an individual under the age of 18, a patient in a
hospltal performing services for that hospital, an inmate in a prison performmg
services for that institution, and minor children employed by their parents in a-
family-owned business. :

+

Exempting tree thinners represents a significant departure from the current
exemption criteria. All current exemptions are included in the federal statutes
and are adopted by the state for consistency; tree thinners would be the first

exemption from the definition of employment that is not contained in the federa[
statutes.

Enactment of Senate Bill 226 would open the door for potential abuse of
this statute. Wood products workars are employad in the second most dangerous
occcupation in the state, and their workers' compen:‘atlon coverage is expensive.
Enactment of SB 226 would éncourage employers in thé wood products and other
mdustmes to try_to re-classify other employees. to. avmd payment of unemployment o
msurance and workers compensat:on coverage : . ST
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Senate Bill 226 also creates administrative difficulties for the workers'
compensation program. Since the bill requires each individual tree thinner to
pay for his own workers' compensation coverage, the Division would be required
to maintain separate files, take separate payments and keep records on each
individual tree thinner employed in Montana. In contrast to the current situation
where the Workers' Compensation Division has contracts with the major employers
who hire tree thinners, the state of Montana would have approximately 2,000
separate contracts with individual tree thinners. Because of the seasonable -
nature of their employment, those individuals are difficult to contact through
normal business channels. As a result, many tree thinners may not bother to -
register for workers' compensation even though they would be required 1o by
law. A substantial drain on the Unemployed Insurers Fund could ensue if these
paople injure themselves without having coverage as provided by law.

For these reasons, | hereby veto SB 226. . ‘

Sincerely,

TED SCHWINDEN
Governor




