Senate B1ill 222
In The Senate

January 21, 1981 Introduced and referred
to Committee on Judiciary.

Fiscal note requested.
January 27, 1981 Fiscal note returned.

February 9%, 1981 Committee recommend bill
do pass as amended.

February 10, 1981 Bill printed and placed
on members' desks.
February 11, 1981 Second reading do pass.
February 12, 1981 Correctly engrossed.
February 13, 1981 Third reading passed.

In The House

February 14, 1981 Introduced and referred
to Committee on Judiciary.

March 27, 1981 Committee recommend bill
concurred as amended.

March 30, 1981 Second reading concurred
as amended.

On motion rules suspended
and bill placed on third
reading this day.

March 31, 1981 Third reading not concurred.
On motion rules suspended
and bill allowed to be
transmitted on 7ist day.
Motion adopted.

Return to Senate with
amendments.

In The Senate

April 1, 1981 Returned from House
not concurred.
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STATE OF MONTANA

FISCAL NOTE

REQUEST NO. _195=81

Form BD-i5

(n compliance with a written request received ___Japuary 23 19 8l | there is hereby submitted a Fiscal Note
for _..Senate Bill 222

pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon reguest.

Description of Proposed Legislation

To provide for a less restrictive standard for circumstances in which costs may be
allowed to a party prevailing against the State of Montanma or political subdivision.

Assumptiouns

1. Assume that SB 222 applies to all litigation involving state agencies, i.e., torts,
contracts, declaratory judgments, and judicial reviews of administrative proceedings
including tax protests.

2. Assume that 19 executive departments, and their attached boards, the 0SPI, and the
State Auditor will lose an :verage of 5 cases per year in which the courts find the
state's position unjustified.

Fiscal Impact

1. 19 executive departments + OSPI + State Auditor
adverse decisionms.

2. Assume attorney fees will be awarded as follows:

a. 30 cases at $ 1,000 = $ 30,000
b. 40 cases at 5,000 = 200,000
C. 25 cases at 10,000 = 250,000
d. 5 cases at 20,000 = 100,000
e. 3 cases at 30,000 = 90,000
f. 2 cases at 40,000 = 80,000

Total $750,000

A projected cost of $1,500,000 for the blennium.

Comments

21 agencies x 5 cases = 105

The exclusion of fees where actions of the state are substantially justified is
unclear. Presumably, any case with an adverse decision cannot be "substantially

justified".

judgments against the state.

Local Impact

A similar impact would be incurred by all political

subdivisions.

~

Therefore, the courts could conceivably award attorneys fees for E%éﬂganﬁj(

BUDGET DIRECTOR

Office of Budget and Prorram Planning
Date: T' -2 1
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Approved by Committee
on Judiciary

SENATE BILL NO. 222
INTRODUCED BY KOLSTADy Ma ANDERSONy KEYSER

SEIFERT, Ja 0f HARA, VINGERs MANUELs JACOBSEN

A ZILL FOR AN ACT ENTITLED: ™AN ACT AMENDING SECTIUN
25-10=71ls MCAs TO PROVIDE FOR A LESS RESTRICTIVE STANDARD
FOR CIRCUMSTANCES IN WHICH COSTS MAY BE ALLOWED TD A PARTY
PREVAILING AGAINST THE STATE OR PGLITICAL SUSDIVISION ANB;
TO PEOVIDE THAT EBSTS ATTORNEY*S FEES MAY NBF 35 AWARDED IF
A COURT FINDS THE POSITION OF THE STATE OR POLITICAL
SUBDIVEISTON SHSSFANTIAEE¥~JUSFIFEED REASONABLE BR-~AN--&WARD

BF-EG5FS-UNJBST; AND PROVIDING A_SAVING CLAUSE."

BE IT ENACTED 5Y THE LEGISULATURE OF THE STATE OF MOMTANAS
Section la Section 25-10-711ls MCAs is amended to read:
"25~1~T1le Award of costs AND_ATTURNEY'S FEES against

goveramental entity when—-suie——or-defense—ts-frivaltous—or

suraved-irn—bad-Fatthe (1) In any civil action LISTED IR

25-19-101 brought by or against the states o political
subJdivistons or an agency of the state or a political
sundivisione the opposing partys whether plaintiff or
defandants is 2ntitled to the costs enumerasted in 25-10-201
and--reasondpla——attormneyis——fees—as-determined-py-tae-court
if:
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10

il

12

13

14

15

16

17

18

19

20

21

SB 0222702

subdivisions OF 3IeNCywast-and
toy——the-~court——Finds-that-the-etatrm-er—defense-of—the

stater-potitical-subdtvistony-—or-—sgeney--that-—bronght—or

defended-—~the--action-was-frivotovs-or-pursoed-tn-bad-faiehs

£2) IN_ANY CIVIL ALYIONs EXCERPY AN ACTION__BROUGHT

UNDER__TITLE 2y CHAPTER_ 9y PART_3, THAT IS BROUGHT BY_OR

AGAIMST THE STATEs A POLITICAL SUBDIVISIONs OR AN _AGENCY QF

ym

ITHERy THE _OPPUOSING PARTY, WHETHER PLAINTIFF DR DEFENDANT s

IS5 ENTITLED TO_HIS REASOMABLE ATTORNEY'®S FEES_AS__DETERMINED

By _THE COURY IF HE PREVAILS AGAINST THE STATE. POLITICAL

SUADIVISIONs OR_AGENCY OF_EITHERy excapt _that_ such eosts

ATTORNEY*S FEFS may not be awarded_if_the court finds_that

the ocosition of the states political subdivisions or _agency

was substantiatty-——justified REASONABLE or that _special

t2¥13) Costs may be granted pursuant to subsection 1
notwithstanding any other provision of the law to the
cantrarya"

SECTION 2o SAWING CLAUSEs THIS ACT DOES NOT _APPLY__TO

ANY _CAUSE__UF__ACTION__ARISING BEFCRE THE_EFFECTIVE DATE OF

THIS ACT.

-End-
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-z- 5B 222



4Teh Ltegislature SR 0222702 S8 0222702

L SENATE BILL ND. 222 1 subdivisiony or agencyya.t-snd
2 INTRODUCED 3Y KCLSTADs Ma ANMDERSONs KEYSER, 2 tHt-—the-——court——finds—that -the clatm-or—de fense—-of-the
3 SEIFERT, Js O' HARAs VINGERy MANUELs JACOBSEN 3 stmter-potrttcat-subdivisiony--or-—agency--that—-browght-—ar
4 & ae#eﬂdéd——the—-action—nas-#rive¥eas—of-pursued—fn—bsd—faiths
5 A sTLL FOR AN  ACT ENTITLED: AN  ALT AMENDING SECTION 5 12y _IN_ANY CIVIL ACTIONe _EXCEPT AN ACTION_ _PROUGHT
& 25-10-71ky MCAy TO PROVIDE FOR A LESS RESTRILCTIVE STANDARD & UNDER __TITLE 2s CHAPTER 9, FARY 3y VTHAY IS5 BROUGHY BY_OR
T FOR CIRCUMSTANCES IN WHICH COSTS MaYy BE ALLOWED To A PARTY T AGAINST THE STATEs A POLITICAL SUBDIVISIONy OR AM AGENLY OF
8 PREVAILING AGAIWNST THE STATE OR POLITICAL SUSOIVISION ANS; . B EITHER,y THE_OPPOUSING PARTYy WHETHER PLAINTIFF OR DEFENDANTs
g TO PROVIDE THAT €65¥5 ATTORNEY®S FEES MAY NBF SF AWARDED IF 9 IS ENTETLED TO HiS _REASONABLE ATTORNEY®S FEES AS__DETERMINED
10 A COURT FINDS THE POSITION OF TME STATE OR POLITICAL 10 BY__THE_ COURT__IF__HE PREVAILS AGAINST THE STATEy POLITICAL
11 SURDIVISTON SYUSSTANTEALLY-JUSFEFEES REASONABLE BR--AN--4WARD 11 SUSDIVISIONs OR_AGENCY DOF _EITHER, except _that such casks
12 OF-COSFS-UNIUSF; AND PROVIOING A _SAVING CLAUSE.™ 12 ATTORNEY'S FEES may not be awarded if the court finds that
13 13 the position_of the_states _political subdivisiony or_ _agency
14 BE IT ENACTYED BY THE LEGISLATURE OF THE STATE OF MOMTANA: 14 was aubstantiatdy--justified REASONABLE or_ _that_ _speciatl
15 Section le« Section 25-10-71l1, MCA, is amended to read: 15 circumstances make an_award_of _cos5ts_unjuste
16 n25-10-71lle Award of costs AND_ATTORNEY*S FEES against 14 ¢£¥{3} Costs may be granted pursuant ta subsection 1
17 governmental entity when-—swit——or-defense-is-friveteus—or 17 notwithstanding any other provision of the 1law to the
18 sdrsded-in-Sad-fatthe (1) In any civil action LISTED _IN 13 contrarye"
19 25-10~-101 brought by or against the Statey a political 19 SECTION 2. SAVING CLAUSE. THIS ACT _DOES NOT_APPLY TG
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SENATE BILL ND. 222
INTRODUCED BY KOLSTADs Mo ANDERSOMs KEYSERs

SEIFERT: Ja O' HARAs VINGERe MANUEL+ JACOBSEN

A BILL FOR AN ACT ENTITLED:  ®aN ACT AMENDING SECTIGN
25-10-711s MCAs TO PROVIDE FOR A LESS RESTRICTIVE STANDARD
FOR CIRCUMSTANCES IN WHICH COSTS AND_ATTORMEY'S_FEES MAY BE
ALLOWED TO A PARTY PREVAILING AGAINST THE STATE OR PDLITICAL

SUADIVISION ANB; TO PROVIDE THAT £85F5 COSTS AND ATTORMEY'S

FEES ™AY N@¥ NOYT BE AWARDED #F UNLESS A COURT FINDS THE
POSITION OF YHE STATE OR POLITICAL SUBDIVISION SHBSFANTFEAELY
JYSTEFEED REASONABLE  BR——AN—AWARB--OF -—EBSF5-—UNJBSF ] _AND

PROVIDING_A_ SAVING CLAUSE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 25-10-71ley MCA«: §iS amended to read:

"25-10-71le Award of costs AND_ATTORNEY*S FEES against

governmental entity mhen-sort-or—-defense--is—Eeivelous——or
poriged-—in—-dad-—Ffatth. (1) In any civil action LISTED IN
25-10-101 brought by or against the states e--petttieat

sobdevtaton C1YY_ OR COUNTY. or an agency of the State or-s

potiticot-subdiviviony CITY OR_COUNTY. the opposing partys

wnether plaintiff or defendants is entitled to the costs
enumerated in 25-10-201 snd-resdonable--asttorneyls—-fecs--as

determined-by-the-ecoure if?
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tar he prevails against the states poirtreod
subdtvisien CITY QR _COUNTYs Or agencyy THERECF.4-and

thi--the-tourt—Finde-that-the-chotmor-defense——of--the
svarev——potititat--subdivisiony-—or—-sgency--that—praught—or
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[2) _EN__aNY CIVIL ACTION, EXCEPYT AN ACTION BROUGHT

UNDER TITLE 2y CHAPTER 9y PART 3y THAT 1S BROUGHT _BY OR

AGAINSY TYHE _STATEs A-PEEIF¥$cAL-SUBDEVESION CI1TY OR COUNTYS

OR_AN AGENCY SF—ERFHER YMEREDFy THE OPPOSING PARTYy WHETHER

PLAINTIFF OR DEFENDANT, IS ENYITLED YO H1S REASONABLE COSTS

AND_ATTDRNEY®S FEES _AS _DETERMINED 8Y THE COURY _IF__HE

PREVAILS AGAINST THE STATE, PBLIFICAL-SUBBIYESEION CITY OR

COUNTY,; OR_AGENCY 9F—E1THER THEREOF, except that such eeats

COSTS AND__ATYORNEY®S FEES may not _be awarded if the court

finds_that_the position of the statey potiticst--subdiviaton

CITY oR COunNTYy or _agency THEREQF was sgbstantiatdy

juatified REASONABLE or that special circumstances _make an

award of ecosts COSTS AND ATTORNEY'S FEES unjuste

23431 Costs may bhe granted pursuant to subsectiom 1
notwithstanding any other provision of the law to the
contrary."

SECTION_ 2. _SAVING CLAUSE. THIS ACT DOES NOT _APPLY TQ

ANY CAUSE OF ACTION ARISING BEFORE__THE EFFECTIVE ODATE OF

THIS ACT.
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HOUSE JUDICIARY 3/26/81

SENATE 222
Respectfully report 85 FOlIOWS: That i iiiir e e e ccess s cssracsstesesss et sensesssetstasonesssnsanvassnsaaseessears Bill No.....ccuueun....

BE AMENDED AS FOLLOWS:

1. Title, line 7.
Following: "COSTS"
Insert: "AND ATTORNEY'g FEgs"

2. Title, line 9.
Following: "AWARDED"
Strike: "IF"

Insert: "UNLESS"

3. Page 1, line 24.
Following: "if"
Strike: ":"

4. Page 1, line 25.
Following: 1line 24
Strike: "{a)"

- e s R T s e o —— e

5. Page 2, line 15.
Following: "of"

Strike: "costs"

Insert: "attorney's fees"




House amendments to Senate Bill 222:

1. Title, line 7.
Following: "“COSTS"
Insert: "AND ATTORNEY'S FEES"

2. Title, line 9.
Strike: "NO®"
Insert: "NOT"

3. Page 1, lines 19 and 20.

Following: "state,"
Strike: "a political subdivision"
Insert: '"city or county"

4. Page 1, lines 20 and 21.

Following: "“state"
Strike: "or a political subdivision"
Insert: ", city or county"

5. Page 1, line 25 and line 1 on page
Following: "state,”" on line 25
Strike: "political subdivision”

Insert: "city or county"
Following: "agency" on line 1, page 2
Insert: "thereof"

6. Page 2, lines 7 and 8.
Following: "STATE,"

Strike: "A POLITICAL SUBDIVISION"
Insert: "city or county"
Following: "AGENCY" on line 7
Strike: "OF EITHER"

Insert: "thereof"

7. Page 2, lines 10 and 11.
Following: "STATE,"

Strike: "POLITICAL SUBDIVISION"
Insert: "“city or county”
Following: "AGENCY" on line 11
Strike: "“OF EITHER"

Insert: '"thereof"

8. Page 2, line 13.

Following: "state,"
Strike: "political subdivision"
Insert: "city or county"

Following: "agency"
Insert: "thereof"

9. Page 2, line 15.
Following: "costs"
Insert: "and attorney's fees”




