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INTROOIJCEO 

~£..,BILL N()•~ /i' 

BY~~ tCttd"#~ 
~ ~ CJ~ yilt';-'/ 'A';c£wd;~ 

A BILL FOR AN ACT eNTITLED: "AN ACT AMENDING SECTION 

25-10-711• MCA• TO PROVIDE FOR A LESS RESTRICTIVE STANDARD 

FOR C.IRCUHSTANCES IN WHICH COSTS HAY BE ALLOWED TO A PARTY 

PREVAILING AGAINST THE STATE OR POLITICAl SU80IVISIUN AND TO 

PROVIDE THAT COSTS MAY NOT BE AWARDED IF A COURT FINDS THE 

POSITION OF THE STATE OR POLITICAl SUBDIVISION SUBSTANTIAllY 

10 JUSTIFIED OR AN AllARD Of COSTS UNJUST.• 

11 

12 BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 Section l• Section 25-10-lllt MCA, is amended to read: 

14 "25-10-711. Award of costs against governmental entity 

15 ~eft-~H~~-e~-fte~e-+~-fr+¥e+e.s-cr-purs~ed-+ft--bed--~e~h. 

16 (1) In any civil action brought by or against the state, a 

17 political subdivision, or an agency of the state or a 

18 pclitical subdivision. the opposing party, whether plaintiff 

19 or defendant, is antitled to the costs enumerated in 

20 25-10-201 and reasonable attorney•s fees as deter•ined by 

21 the court If• 

22 tet he prevails against the state. political 

23 subdivision. or agencys~-e"d 

24 tet--~ft~-e~r~-f+nd~-~h~-~he-e+e~m-er-de~ftse--ef--~he 

25 ~tetey--po++tTee+--~ubd+•+~+cny--or--egeney--~e~b~oa9h~-er 
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de4e~d-~e-ee~eft~-fr+ve~~-er-p~rsued-+ft--&ed--~e~h• 

mtk£pt that suctLksJ.s..t!i-Bla.¥-wn_tte_al!f.aJ:desLif-±..b.e--C.Ourt f iods 

:t..ba.t __ .ttte __ Q!U.i.t.i<>n __ JU:..J;lJ!L.S.ta:te.L...jl!lli:t.l~:.al-.:;uJHlllLi s i DD • 01: 

.ageos;¥--.llla!i--.li..UillliHlt..la.lu-.Jull.ililld pr --.tba.t-..Ji~UU;..ial 

&i£~U~tao~~_ao_a~acd of ~~ unjust. 

(2) Costs may be granted pursuant to subsection 1 

notwithstanding any other provision of the la• to the 

contrary.• 

-End-

-z-
I N T R 0 D U C E D B 1 L L 
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STATE OF MONTANA 
REQUEST NO .. 195-81 

FISCAL NOTE 

Form 1!/J·/5 

In compliance with a written request received . January 23 , 19 _M __ , there is hereby submitted a Fiscal Note 

for . -Senat~-~ill...2£2 pursuant to' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

Description of Proposed Legislation 

To provide for a less restrictive standard for circumstances in which costs may be 
allowed to a party prevailing against the State of Montana or political subdivision. 

Assumptions 

1. Assume that SB 222 applies to all litigation involving state agencies, i.e., torts, 
contracts, declaratory judgments, and judicial reviews of administrative proceedings 
including tax protests. 

2. Assume that 19 executive departments, and their attached boards, the OSPI, and the 
State Auditor will lose an :.verage of 5 cases per year in which the courts find the 
state's position unjustified. 

Fiscal Impact 

1. 19 executive departments + OSPI + State Auditor 
adverse decisions. 

21 agencies x 5 cases 105 

2. Assume attorney fees will be awarded as follows: 

a. 30 cases at $ 1,000 $ 30,000 
b. 40 cases at 5,000 200,000 
c. 25 cases at 10,000 250,000 
d. 5 cases at 20,000 100,000 
e. 3 cases at 30,000 90,000 
f. 2 cases at 40,000 = 80,000 

Total $750,000 

A projected cost of $1,500,000 for the biennium. 

Comments 

The exclusion of fees where actions of the state are substantially justified is 
unclear. Presumably, any case with an adverse decision cannot be "substantially 
justified", Therefore, the courts could conceivably award attorneys fees for .. ~ , 
judgments against the state. 1"JaAAJ l/vl. .. ~ 
Local Impact 

A similar impact would be incurred by all political 
subdivisions, 

BUDGET DIRECTOR 

Office of Budget and Propram Planning 

Date: /- 7 .. 7- ~I·~-
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SENATE Bill NO. llZ 

Approved by Committee 
on Judiciary 

INT~OOUCEO BY KOLSTAD• M· ANDERSON~ KEYSER, 

SEIFERT, J. 0• H4RAt YINGER. MANUElt JACOBSEN 

A SILL !=QR AN ACT ENTITLED: "AN ACT A~ENDING SECTION 

25-13-HI, MCA, TO PROVIDE FOR A LESS RESTRICTIVE STA,~DARO 

FrJR CI~CUMSTANCES IN WHICH COSTS MAY BE ALLOWED TO A PARTY 

PQEVAILING AGAINST THE STATE OR POLITICAL SU601Vl5ION *""Bi 

TO PROVIDE THAT E65~5 ~!TORN~2_fif~ ~AY NB~ dE AWA~DED IF 

A COURT FINDS THE POSITION OF TYE STATE OR POliTICAl 

SlBOIVIS l ON 5!11<5-fAN-ftArr¥-~lJ5HFIEfl RE~20NABkf S"--AN-- .. WAR9 

8F-E65f5-~N~~5-fl_AND_~~QVIO!~~~Cl~~~£·" 

BE IT ENACTfD 5Y THE LEGISLATURE OF THE STATE OF MONTANA: 

Si'ction 1. Section 25-10-711, !'1CA,. i~ amended to ~ead: 

".25-lD-111. Award of costs AN.Q_.!l.!!:!,ENE~~-EEE~ ag.-1inst 

gov~rnment~l entity .n~n--~~+~--e~-d@~eft~e-*~-~~~v&+~~~-6~ 

~~r~~~d-tn-bed-Fe~~~. (1) In any clvi I act1on ~!§Q __ IN 

25-!Q-lQ! brouqht by or aqainst the state, d politiC31 

suDdivi~ion, or an aqency of the state ur a polltica1 

suodivision. the opposinq party~ whether plaintiff or 

def~nd~nt, is 0ntitled to the costs enumerated in 25-10-201 

23 e~d--~ee3oMo~~~--a~~eP~~T~~--fe~~a~-6e~e~m+A~6-ey-~he-ee~~t 

24 if: 

25 (at hP. prevail~ aqainst the statB, political 
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subd i vi"> ion, OJ" a~.1enc Y::!..!t"--ef'ld 

tet--~~~--ee~rt--f•Ad~-th-e~-~ft~-e+eTM-~-de+en~e-e~-~~ 

.,. tt't e.,.- ~e+i-t: 'i-et'l +-~ tJtui 1-vT~+on .,.- -o..-- e qeru~·.,-- t:i"l~- -e reu~t --o-r 

~ef@ft~e~--~he--~etton-we~-~~tvo+~-o-r-~ur~~ed-tn-bed-F~t~~ 

~l_I!!_~~-LUl!lL-~C T! ON.!..__f!'_fEPT _2!L2£!!Q!!!_~Q!!GH! 

!!~Q£~_!!!~£ _ _£~--f~APT£~-_2~ART_~!~~!_!~-~ROUGH!_§r_QE 

~GA!~ST_!HE_~IA!~~-~Q1!!!f~~UBD!!!2!0NL_~~~2~£NC! _ _Qt 

£!!1:!£ ~L_l!:i!':~fQ~!!:!!!_~~!i!!.L!!~!;!!:!§L~~~~!!ff_Q!LQE FENQ~~h 

~fNT!!1fQ_jQ_~~f~NAB~ATTO~~f~_!f£22~__QfTER~!~ED 

~t__jHE __ COU~!__![ __ ~f~!lli_AGA!~ST_j~!':_STATE• PQkl!!£Al 

~un~!XJ2lQ~~-oR_~§~~!_Qf_i!!~~~ ~~! _ _!bat_~~~b s~~ 

~_!!QRNE'!_~_fli2 ~2.l_DQ!_Q~ award~~_lL.!!:!£_~~!:.L~- that 

~-~~ltiQ~_2f_!b~-~to!e•_Qolltlca!~Qdivi~9~~Q~9ency 

~~~ ~ti~~~~~!~±~==i~~~i~±~~ gEAS~~~~1£ g_r __ !Q~! __ ~Q~cial 

£ir£~1~~~~~~~~~~~~~ra_2(_£0St~_YDl~~!..! 

t2t1ll Costs. ruay be granted pursuant to subsection 

notwithstanding any other provision of the Jaw to the 

contrary." 

~EC!!Q~-~~-~~IN~_ClA~~~!~_AC!_QQ!':2_~Q!_~PL1 __ !Q 

~~r __ CA~2f __ ~E--!~!!Q~--~2ING_~Q~E_!HE_§FFEfTIV~!E OF 

!':!!L~~!~ 

-End-

S E C 0 N D READIIH 

-z- ~B 222 
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SENATE Bill NO. 222 

INTRODUCED SY KOLSTAD, M. ANDERSON, KEYSER, 

SEIFERT, J. 0' HARA• VINGERw MANUEL, JACOBSEN 

A 6lll FOR AN ACT ENTITLED: nAN ACT AMENDING SECTION 

25-10-711, MCA, TO PROVIDE FOR A LESS RESTRICTIVE STA~OARO 

F~R CIRCUMoTANCES IN WHICH COSTS MAY BE AllOWED TO A PARTY 

PREVAILING AGAINST THE STAT~ OR POLITICAl SU601V!S!ON AN9.i 

TO P•OviDE THAT ESS~S ATTORN~~2_!Es2 MAY NS~ SE AWARDED l" 

A COURT FI',OS THE POSITION OF HiE STATE OR POliTICAl 

SUROIVISION S~S~AN~tA~~¥-~~S~fFtEB RE~20NABhf AR--AN--~WAR9 

SF-HlS~S->;N,tt;~ .i_~NO _P RQY!Ql~_llY!!!!<._ CL ~!,!S E." 

BE IT ENACTED BY THE lEGISlATURE OF THE STATE OF MQ~!TANA: 

s~c-tion 1. Section 25-10-711, ."'tCA• is. amended t.o read: 

"2~-10-711. Award of costs AND ATTORNE~_Ef~ agdinst 

governmental entity wh~n--~u~~--e~-de~e"~e-+~-f~~~e+eu~-er 

p~~~ued-i"-bad-f8+th. (l) In an~ civil action ~!EQ~ 

25-!q-lQ! brought by or against the state. a political 

subdivisionw or an aqency of the state or a po1Jticul 

~uOUivision• the opposinq party. whether plaintiff or 

def~ndant. is entitled to the costs enumerated in 25-10-201 

23 dnd--~@~~e~~&~~--d~~e~ft~Y~~--~e~~e~-6ete~•~n~-by-t"e-ee~~~ 

24 if: 

25 (d) h" prevails against the state • pol it icdl 
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subdivision, or aqency~~~-e~d 

tbt--the--ee~rt--f+"e~-~het-~he-e~e~-~-de+~~~e-e~-the 

~+~+~T-~&+~t*ee+-~~bdTYT~Tony--or--agen~~--~h~--&reu~-~r 

defen~ri--~he--~e~ten-Me~-~r~•~+~-er-pu~~~ed-*n-b~d-fett~ 

~1--!~~~!_Cl~lh __ ~CTlDN~-~~~EPT_~~!!~~Q~ 

!,!~Q~~-!l!~f _ _l~--£~~~~-~ART_~~!HA!_l2_~ROU~!_~Y OR 

~~~!~~!_!~~-~!~1~-~-~Qh!!!~~~UBD!Yl210Nt Q~~N AGENCY _ _QE 

~!!~S~1-_!HE~~Q~IN~-f~RTY1_WHETHER PlAINTIFF QR DEFENDANT, 

!.L£~ll!l EQ_!Q__ HI S_g ASQNABL.L~! TO!\!!!,'_ Y '~_£~f~~~_Qilfl!!JI NED 

~L_!~L-~Ou~_!£ __ ~L~ill.!ll.LAGA!!:!~L!!iL~!gU._fQU!IC~h 

~~2~1Y12!Q~~-QE_~§E~~!_Qf_E!!HER~ ~~Q!__!Qat_~~ch ee~~ 

~!!QRNE,Y~ __ EEE~ !!~ not be awarded if the court finds that 

!~Q2~lll2~_of_!~~-~!~!~-~Qli!icd!~QdivisiQ~L-2L__2gency 

~£~ ~2~t~~~+~±~=~i~~~+fi~~ B£ASQ~~~h£ Q_< __ !h21-~~ci~l 

£i[~~~~!~~~~~~~~g_an_2~ard_Qf_£221~-~just. 

t~t.111 Costs mdy be granted pursuant to subsection 

notwithstanding any other provision of the taw to the 

contrary." 

~f~!lQ~-!~~y~~-(LAUSE._~!~-~!__DQS2_~Q!_APPLY __ !Q 

~~!--~~!.!~£ __ Qt __ ~~!ON __ ARI~!NG_BEFQ~f_!HE EFFE~TIVf_OA!f_OF 

!~!~-~h!~ 

-End-

-2- SB 222 
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SENATE BILL NO• 222 

INTRODUCED BY KOLSTADo M. ANDERSONo KEYSER, 

SEIFERT, J, 0' HARAo VINGERo MANUEL, JACOBSEN 

A BILL FOR AN ACT HHITLEO: •AN ACT AMENDING SECTION 

25-10-711, MCAo TO PROVIDE FOR A LESS RESTRICTIVE STANDARD 

FOR CIRCUMSTANCES IN WHICH COSTS AND ATTOR~~-~ MAY BE 

ALLOWED TO A PARTY PREVAILING AGAINST THE STATE OR POLITICAL 

SUaOIVISION .N9i TO PROVIDE THAT EBS~S COSTS ANO ATTORNEY'S 

EEE~ MAY H&f NO} BE AWARDED ~F ~~~~ A COURT FINDS THE 

POSITION OF THE STATE OR POLITICAL SUBDIVISION SHBSi•N~t•tt¥ 

~~~lF~EB ~~~QNA~LE 9R--•N--A~R9--9F--E9§~--HN~Sii_~ 

~RO~!Q!~G A SAYING CLAU~~·· 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 25-10-711. MtA. is a~nded to ~ead: 

nzs-L0-711. Award of costs ANO_!!!ORNE~_FEE~ a9ainst 

govern.enta\ entity w~eft-~*t-er--~efen~e--~~--~r~v~ous--or 

pd~~u~-~--bed--f~t~. (1) In any civil action ~1ST~~ 

1~!0-lQ! brought by or again$t the state, e--po+~~tee~ 

~~d~Yf§fOft tll! _ _Q~~yNTV. or an agency of the state ~-e 

~~~t~ee+-~Hb~v~s~on1-~1T!_Q!_I~!• the opposing part1• 

whether plaintiff or defendant. is entitled to the costs 

enu•erated in 25-10-201 eftd-ree~eneb~-~~orftey&~-~ees--~ 

dete~~fted-~y-the-e~~ if~ 
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tet he prevai J s again~t the state• p<HH:-oe'" 

s~hd~•~~~eft ~IT!_Q!_~OUMTY. or agency% !tliRE~~-&ftd 

t~t--~~e-e~-~+ftd~~he~~he-c~.-e~-eefeftse--e~--tfte 

~~te•--p~f~~a+--$u~d*v+~+on.--&r--~Rey--~he~-er~h~r 

defe"ded-~fte-ee~f~-we~-f~ye~u~r-p~rsaed-*"--&A~--f«~~ 

_Gl_.!IL.-!!!!_!;,1 Y I!,_~ Tl ON ..__s_xc EP !..__!!121; T!ON BROUGHT 

!!@£~-!!liL~Lf;H AH!i.~2.Lf~R T 3 L-!!:!!L__li_~Q~-~__Q!! 

~GA!NST __ }~L_d}ATEo ~=~8Hl'!t::!!~\l!!!!:fn~ Cl}!_QR COUNTY, 

Q!L~!!_! .. ENCY !!:=H!~I;.I! !HEREOF..__M_oPPOSING..U~l!.!-..J!I!!~THER 

~LA!"Tiff_Q~~£ENOAN}LJ..LENT!TLE.!! TO HIS REA~~Lf;OSTS 

ANO_,!.!!.!!BNE!~_FEES AS DETERMINED BY !~.L__!;WRT IF HE 

PRE!!HLS__!!;AIN~!__!!!f__STA!~ ~~ti::!!-5~~ CITY OR 

COU!1!!LOR_~GENCY !!F-H!!if!! ~~.! excepL!:l:!i!!:~ ~~U 

~!i__~!1Q__!!!QRNEY~L_FEES ~~!: be ~a•ded tf the ~OU<t 

!in~.!~ll.-!~I?~!i2!:!_2f_!he s~~~ ~tt+=-~ttbdttt~ 

lli!_Qi! __ f;OU~TYL_!!.L~'mcy TH£~EOF .!!i!.!!. sl!l>s~~i_eHy 

:il:t'!l!_-i-fi-~!1 ~~_!SO~ABli 2£-~~Cid!~i!~~~~-•ake_gn 

>!~!L!!! ~~ f;Q_H~_M!O ATTORNEY'S FEES !!!!J.!!ll.!: 

~1111 Costs may be gran~ed pursuant to subsection 

notwithstanding any other provision of the laN to the 

contrat'y." 

SE~!I0!1_2. _ _i!~IN"-~~~__!~IS AtT DOES NOT APPLY TO 

~-~AU~~_Qt~!lQ~-~RI~ING_~B£_-~_!FFECT!YE__2!l~__QE 

!HI~_ At!.!: 

-End-

-2- SB l22 
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' HOUSE JUDICIARY 3/26/81 

SENATE 222 
Respectfully report as follows: That ............................................................................................................ Bill No ................. .. 

BE AMENDED AS FOLLOWS: 

1. Title, line 7. 
Following: "COSTS" 
Insert: "AND ATTORNEY's FEES" 

2. Title, line 9. 
Following: "AWARDED" 
Strike: "IF" 
Insert: "UNLESS" 

3. Page 1, line 24. 
Following: "if" 
Strike: " ·" 

4. Page 1, line 25. 
Following: line 24 
Strike: "(a)" 

5, Page 2, line 15. 
Following: "of" 
Strike: "6osts'' 
Insert: "attorney's fees" 

.I 

I' 
·~ 

··-' 



House amendments to Senate Bill 222: 

1. Title, line 7. 
Following: "COSTS" 
Insert: "AND ATTORNEY'S FEES" 

2. Title, line 9. 
Strike: "N91!'" 
Insert: "NOT" 

3. Page 1, lines 19 and 20. 
Following: "state," 
Strike: "a political subdivision" 
Insert: "city or county" 

4. Page 1, lines 20 and 21. 
Following: "state" 
Strike: "or a political subdivision" 
Insert: " city or county" 

5. Page 1, line 25 and line 1 on page 2. 
Following: "state," on line 25 
Strike: "political subdivision" 
Insert: "city or county" 
Following: "agency" on line 1, page 2 
Insert: "thereof" 

6. Page 2, lines 7 and 8. 
Following: "STATE," 
Strike: "A POLITICAL SUBDIVISION" 
Insert: "city or county" 
Following: "AGENCY" on line 7 
Strike: ''OF EITHER" 
Insert: "thereof" 

7. Page 2, lines 10 and 11. 
Following: "STATE," 
Strike: "POLITICAL SUBDIVISION" 
Insert: "city or county" 
Following: "AGENCY" on line 11 
Strike: "OF EITHER" 
Insert: ''thereof" 

8. Page 2, line 13. 
Following: "state," 
Strike: "political subdivision" 
Insert: "city or county" 
Following: "agency" 
Insert: "thereof" 

9. Page 2, line 15. 
Following: "costs" 
Insert: "and attorney's fees" 


