Senate Bill 219
In The Senate

January 21, 1981 Introduced and referred
to Committee on Judiciary.

Fiscal note requested.
January 27, 1987 Fiscal note returned.

February 20, 1981 Committee recommend bill
do pass as amended.

February 21, 1981 Bill printed and placed
on members' desks.
February 23, 1981 Second reading do pass.
February 24, 1981 Correctly engrossed.
February 25, 1981 Third reading passed.

In The House

March 2, 1981 Introduced and referred
to Committee on Judiciary.

March 27, 1981 Committee recommend bill
do pass as amended.

March 30, 1981 Second reading congurred
as amended.

On motion rules suspended
and bill placed on third
reading this day.

March 31, 1981 Third reading concurred
as amended.

On motion rules suspended
and bill allowed toO be
transmitted on 71st day.
Motion adopted.

In The Senate

April 1, 1981 Returned from House
concurred as amended.

April 3, 1981 Second reading amendment
not concurred.

Conference Committee Action
April 7, 1981 On motion Free Conference

Committee requested and
appointed.
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BILL NO. ec_f'éz
INTRODUCED BY __ - M\

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE

SENTENCING LAWS; AMENDING SECTION 46-18-201e MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEHW SECTION. Section l. Sentence gquidel ines -—
exceptionse (1) Except as provided in subsecticn (2)s the
court shall impose wupon an offender convicted of the
designated offense the presumptive sentence for such offense
as provided for in [section 2].

{2) If the court finds that there are aggravating or
mitigating circumstancesy it may impose a sentence other
tnan the sentence provided fFor in [section 2] but within the
maximum sentence provided for that offenses Such aggravating
or mitigating circumstances may include any of those Jlisted
in [section 4 or 5]« The court shall include in the judgment
the specific circumstances and factors that constitute the
reasons for the imposition of & sentence other <than the
sentence provided for in [section 2]e

(3) Except as provided in subsection (2)s a person
previcusly convicted of & felony offense who is pressntly
p2ing sentenced for 3 second felony committed on 2 differant

occasion than the first shall bes sentenced to a term of
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imprisonment that is the sentence provided for that offense
in [section 2] increased by 30%e

{4} Except as provided in subsection (2)y a person who
has previcusly been convicted of a second felony offense who
is presently being sentenced for a third or subsequent
felony committed on a different occasion than any of his
prior felonies shall be sentenced to a term of imprisonment
that is the sentence provided for that offense In [section
2] increased by 50%. This sentence may not exceed the
maximum range of the sentence provided for that offense in
Title 45.

(5) For the purpose of this sections an offender is
considered te have been previously convicted of a felony if:

(a) the previcus felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence to a term of imprisonment in excess of 1 vyear
cauld have been imposed;

(b} less than 5 vyears have elapsed between the
commission of the present offense and either:

(i) the previocus felony convictioni or

{(ii) the offender®s release on parcle or ctherwise from
prison or othar commitment imposed as a result of +the
previous felony conviction; and

(¢} the offander has not been pardened cn ths around

of innocence and the conviction has not been set aside in a

—2- INTRODUCED BILL
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postconviction hearinge

NEH _SECTION. Section 2. Presumptive sentences The
Montanw supreme court shalls upon consultation with the
district judges of this statey establish a presumptive
sentence for each felony offense set forth in Title 45« The
supreme court shall publish the presumptive sentences on or
before July 1, 1982« The Montana supreme court shall
annually review the list of presumptive sentences and make
such modifications as it considers necessarya

Section 3. Section 45-18-201y MCAy is amendad to read:

"46—-18-201. Sentences that may he imposedes {1)
Whenever a person has been found quilty of an offense upon 2
verdict or a plea of guiltys the court may:

(a2} defer imposition of sentences excepting sentences
for driving under the influence of alcchol or drugses for a
period not exceeding 1 year for any wisdemeanor or for a
period not exceeding 3 years for any felonys The sentencing
Judge may impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
impositione Such reasonable restrictions or condltions may
includes

(i) jail base release;

{ii) jail time not exceeding 90 days;

{iti) conditions for probation;

(iv) restitution;
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{v) any other reasonable conditions considerac
necessary for rehabilitation or for the protection of
societys or

{vi) any combination of the above;

(5} suspend execution of sentence up to the maximum
sentence allowed for the particular offenses The sentencing
Jjuddge nay impose an the defendant any reasonable
restrictions during the period of suspended sentence« Such
reasonable restrictions may include any of those listed in
subsections (1){a)({i) through (l)(a)(vi}as

{c) impose a fine as provided by Yaw for the offense;

(d) commit the defendant to a correctional institution
with or without a fine as provided by law for the offensej

(e) Impose any combination of subsections (1)(b)e
(l)(c)es and (1}(d)e

{2) If any restrictions or conditions Imposed under
subsaction (1)(a) or (l)(b) are violateds any elapsed times
except Jail timee is not & credit against the sentence
uniess tne court orders otherwiseas

{3) Except as provided in 46-18-222, the imposition or
execution of the first 2 years of 3 sentence of imprisonment
imposed under the following sections may not be deferred or
suspended: 45-5-103(2) 45-5-202(2)y 45-5-302(2)»
45-5-303{2)y 45-5-401{2)y 45-5-503(2) and (3)y 45-9-101(2)

and {(3)y 45-9-102(3)y and 45-9-102(2).
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(4) Except as provided in 46-18-2224 the imposition or
execution of the first 10 years of a sentence of
imprisonment imposed under 45-5-102(2) may not be deferred
or suspendeds

42)__All__senteoces shall be imposed.in accordance with
[secijon 1j."

MEW _SECTIONs Section 4« Aggravating circumstances for
feloniess Aggravating circumstances may include but are  not
limited to the following circumstances found by the court to
have existed at the time the offense was committed:

(1) The victim was mentally defective or
incapacitated.

(2) The victim was physically helpless.

{3} The victiw was less than 16 years old or %3 years
of age or Oldere

(4) There were multiple victimse

{3) Thes defendant threatened to inflict bodily injury
upon any person or knowingly put any person in fear of
immediate dodily injurys

{6) The defendant took advantage of his fiduciary
relationship with the victim to commit the offensce

{7) The defendant wused or involved wminors in the
conmmission of the crimes .

[8) The defendants prior to age 18y had comitted an

act tpat would have been 2 felony if committed by an  adulte
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{9} The defendant inflicted bodily injury upon
anotiere

(10) The defendant received compensation for committing
the offensce.

{Il) Any other circumstances considered aggravating by
the sentencing judges

NEH SECTIONe Section 5« Mitigating circumstancese.
Mitigating circumstances may include but are not limited to
the following:

{1) The defendanty, at the time of the commission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duresses The duress need not
be such that it would constitute a defense to the
prosecutions

{2) The defendant was an accomplicey the conduct
constituting the offense was principally the conduct of
anothery and the defendant®s participation was relatively
minora

{3) No serious bodily Injury was inflicted on the
victim and no weapon was used in the commission of the
offenses

(4) The defendant has fully compensated or can
reasonably he expected to fully compensate the victim of his
criminal conducte

{5) The defendant assisted law enforcement authcrities

- SQARN9
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in the performance of their dutiose

{6) Any cother clircumstances considerad mitigating by
the sentencing judgee

Section &= Applicabilitys The sentencing provisions in
this act apply to 211 crimes committed after July 1y 1982

-End-
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Approved by Committee

on Judiciary

SENATE BILL NO. 219

INTRODUCED BY TOWEs HUENNEKENSe M. ANDERSON

A BILL FOR AN ACT ENTITLED: “aN ACT TO GEMERALLY REVISE
SENTENCING LAWS; AMENDING SE€EFEEN SECTIONS 46~18-201 AND

46-20-103s MCAL™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW _SECTION. Section l. Sentence guidelines -
exceptionse ([l} Except as provided in subsection (2)}s the
court shall impose wupon an offender convicted of the
designated aoffense the presumptive sentence for such offense
as provided for in [section 2].

{2) If the court finds that there are aggravating or
mitigating circumstancesy it may impose a sentence other
than the sentence provided for in [section 2] but within the
maximum sentence provided For that offense. 5Such aggravating
or mitiyating circumstances may include any of those listed
in [section &% or 5]« The court shall include in the judgment
the specific circumstances and factors that constitute the
reasons for the imposition of o sentence cther than the
sentence provided for in [section 2.

(3) Except as provided in subsection (2)sy a gersan
previously convicted of a felony offense whe 15 presently

being sentenced for a second felony committed on a different
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accasion than the first shall be sentenced to a term of
imprisonment that is the sentence provided for that offemrse
in {section 2) increased by 30X.

{4) Except as provided in subsection {Z)s 3 person who
has previously been convicted of a sacond felony offense who
is presently being sentenced for @ third or subsequent
felony committed on a different occasion than any of his
prinr felonies shall be sentenced to 3 term of imprisonment
that 15 the sentence provicded for that offense in [section
2] intreased by 50%. This sentence may not exceed the
maximum range of the sentence provided for that offense in
Title 45.

(5) For the purpose of this sectiony an offender is
considered to have been previously convicted of a felony if:

(a) the previous felony conviction was for an of fense
committed in this State or any other jurisdiction for - which
a sentence to a term of imprisonment in excess of 1 year
could have baen imposed;

(b) less than 5 years have elapsed between the
commission of the present offense and either:

{i}) the previous felony convictionj or

{ii) the offender*s release on parole or otherwise from
prison or other commitment imposed as a result of the
previous felony convictioni and

{c) the cuffender has not been pardoned on the ground

-2= SB 219
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of immocence and the convjction has not been set aside in a
postconviction hearinge.

NEW_SECTION. Section 2. Presumptive sentence. The

Montana supreme court shalls wupon consultation with the
district judges of this states establish a presuaptive
sentence for each felony offense set forth in Title 45. The
supreme court shall publish the presumptive sentences on of
before July 1y 1982. The Montana supreme court shaltb
anmually review the Yist of presumptive sentences and make
such modifications as it considers necessarys

ﬁectiun 3a Section 46-18-201s MCA, is amended to read:

"46—18-201« Sentences that may be imposeds (1)
Whenever a person has been found guilty of an of fense upon a
verdict or 3 plea of guiltye the court may:

(a) defer imposition of sentences excepting sentences
for driving under the influence of alcohol or drugss for a
period not exceeding 1 yedar for any misdemeanor or for a
period not exceeding 3 years for any felonye The sentencing
judge wmay impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
imposition. Such reasonable restrictions or conditions may
include:

(i) jail base release;

(ii) jail time not exceeding 90 days;

(iii) conditions For probation;

-3 38 219
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(iv) restitution;

(v}l any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society;: or

{vi} any combination of the above;

{b) suspend execution of Ssentence up to the maximum
sentence allowed for the particular affenses The sentencing
judge may impose on the defendant any reasonable
restrictions during the period of suspended sentence. Such
reasonable restrijctions may include any of those JYisted in
subsections {1)(a){i) through (L)(a)(vils

{c) impose a fine as provided by law for the offense;

{d) commit the defendant to a correctional institution
with or without a fine as provided by law for the offense;

{e} impose any combination of subsections (l){b)e
{(L}(c)e and (1) (d)s

{2) If any restrictions or conditions imposed under
subsection {1){a) or {1)(b) are violateds any elapsed timey
except jail times is not a3 «<redit against the sentence
unless the court corders otherwises

{3) Except as provided in 46—18-222+ the imposition or
execution of the first 2 years of a3 sentence of imprisonmsent
imposed under the fallowing sections may not be deferred or
45-5-103(2}» £5-5-202(2)

suspended: 45-5-302 {2)

45-5-303{2)e 45-5-401{2}s 45-5-503(2}) and (3)s 45-9-101(2}

—t— sB 219
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and (3)y 45-9-102(3)s and 45-9-103(2)«

{%} Except as provided in 46~18-222y the iwmpositioa or
execution of the first 10 yesrs of a sentence of
imprisonwent imposed under 45-5-102(2) may not be deferred
or suspended.

[3) _All sentences shall be_imspogsed in_accordance with
Lsection 13}.»

NEW_SECTIONs Section 4. Aggravating circumstances for

felonies. Aggravating circumstances may include but are not
limited to the following circumstances found by the court to
have existed at the time the offense was committed:

{L) The victim was mentally defective ar
incapacitateds

{2) The victim was physically helpless.

{3) The victim was less than 16 years old or 65 years
of age or oldere

(4) There were multiple victimsa

(53) The defendant threatened to inflict bodlly injury
upon any person or knowingly put any person in fear of
imnediate bodily injurys

{6) The defendant took advantage of his Fiduciary
relationship with the victim to commit the offense.

{7y The defendant used or jinvolved wminors in the
commission of the crimes

(8) The defendants prior to age 18, had committed an

—5— 5B 219
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act that would have been a felony if committed by an adult.

(9) The defendant inflicted bodily injury upan
ancther.

(10) The defendant received compensation For committing
the offense.

{11} Any other circumstances considered aggravating by
the sentencing judges

NEW SECTION. Section 5. Mitigating circumstancess

Mitigating circumstances may include but are not limited to
the fFolltowing:

(1) The defendants at the time of the commission of
the offFense for which he is to be sentenceds was acting
under unusual and substantial duress. The duress need not
be such that it would constitute a defense to the
prosecuticn.

(2} The defendant was an accomplices the <conduct
constituting the offense was principally the conduct of
anothers and the defendant's participation was relatively
minors

{3] No serious bodily injury was inflicted on the
victim and no weapon was used in the commission of the
of fense.

{4) The defendant has fully compensated or can
reasgnabdly be expected to fully compensate the victim of his

criminal conducta

e~ 5B 219
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{3) The defendant assisted law enforcement authorities
in the performance of their dutiess

{6) Any other circumstances considered witigating by
the sentencing judge.

SECTION 6. _SECYION 46-20-103y MCAy_ 15 AMENDED TO READ:

"46-20-103. Scope of appeal ' by statee (1) Except as
ctherwise specifically authorizeds the state may not appeal
in 38 criminal cases

{2) 7The state may appeal from any court order or
judgmeat the substantive effect of which results in:

{(a} dismissing a case;

tby modifying or changing the verdict as provided in
4b6-16-702(3)(c);

{c} granting a new trial;

{d) "quashing an arrest or search Qarrant;

{e} suppressing evidence;

(F) suppressing a confession or admission; eor

{g) granting or denying change of venuej or

{(h) _application of or deviation from the presumptive

sentence reguired by [section_11."
Section 7. Appiicabiliitye The sentencing provisions in
this act apply to all crimes committed after July 1l» 1982.

-End~-
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SENATE BILL NO. 219

INTRODUCED BY TOWE, HUENNEKENSy M. ANDERSON

A BILL FOR AN ACT ENTITLED: *®AN ACT TO GENERALLY REVISF
SENTENCING LAWS; AMENDING SEEFION SECTIONS 46-18-201 AND

46-20-103¢ MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

MEW_SECTIONs Section l. Sentence quide? knes -—
exceptionss {1) Except as provided in subsection {(2)» the
court shall impose upon' an offender convicted of the
designated offense the presumptive sentence for such offanse
as provided for- in {section 2].

t2)  If trhe court finds that there are aggravating or
mitigating circumstancesy it may impose a Sentence other
than the sentence provided fo; ia [section 2} but within the
maximum sentence provided for that offense. Such aggravating
or aitigating circumstances may include any of those listed
in [section 4 or 5]« The court shall include in the judgment
the specific circumstances and factors that constitute the
reasons for the imposition of a sentence other than the
sentence provided for in [section Z].

{3) Except as provided in subsection (2)sy 2 person
previously convicted of a felony offense who is presently

peing sentenced for a second felony committed on a differant
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occasion than the first shall be sentenced to a term of
imprisonment that is the sentence provided for that of femse
in [section 2] increased by 30%.

{4) Except as provided in subsection (2)e a person who
has previously been convicted of a3 second felony of fense who
is presently being sentenced for a third or subseguent
felony committed on a different occasion than any of his
prior felonies shall be sentenced to 3 term of imprisonment
that is the sentence provided for that offense in [ section
2} increased by 50%e This sentence mwmay not exceed the
aaximua range of the sentence provided for that offense in
Title 45,

(5} For the purpose of this sectiony an offender is
considered to have been previously canvicted of a Felony if:

{3) the previous feliony conviction was for an offense
committed in this state or any other jurisdiction for - which
a sentence to 3 term of imprisonment in excess aof 1 year
could have been -imposed;

(b} less than 5 years have elapsed between the
commission of the present offense and eithers

{i}) the previous felony comwiction; or

{ii) the offender's release on parocle or otherwise from
prison or other commitment imposed as a result of the
previous fefony convictioni and

(c) the offender has not been pardoned on the ground

~2- SB 219
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of immocence and the conviction has not been set aside in a
postconviction hearings

NEW_SECTION. Section 2. Presumptive sentencas The
Montana supreme court shally upon consul tation with the
district judges ofF this states establish 3 presumptive
sentence for ecach felony offense set forth in Title 45. The
supreéme court shall publish the presumptive sentences on or
before Julty - 1y 1982. The Montana Supreme court shalld
amually review the tist of presumptive sentences and make
such modifications as it considers necessarye

Section 3. Section 4#6—18-20ls MCAs is 3mended to read:

"ab~18-201« Sentences that may be imposede {1)
Whenever a person has been found guilty of an offense upon a
verdict or a plea of guiltys the court may:

{a) defer imposition of sentences excepting sentences
for driving under the influence of alcohol or drugse for a
period not exceeding 1 year For ‘any misdeseanor or for a
period - not exceeding 3 years for any felonye The sentencing
judge way impose upon the defendant any reasonable

restrictions or conditions during the period of the deferred

impovitione Such reasdnable restrictions or conditions may

includes
{i) ~ jai) base releasej
(ii) jail time not exceeding 90 days;

{iii) conditions For probation;

-3 58 219
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{iv) restitutioni

{v)y any other reasonable conditions considered
necessary For rehabilitation oc for the protection of
sacietyi or

(vi) any combination of the above;

{b) suspend execution of sentence up to the maxitue
sentence allowed for the particular offense« The sentencing
judge wmay impose on the defeadant any reasonable
restrictions during the period of syspended sentence. Such
reasonable restrictions may include any of those listed in
subsections (L){ak{i) through (1}{a){vi}.

{c} impose a Fine as provided by law for the offense;

{d} commit the defendant to a correctional institution
with or without a fine as provided by law for the offense;

{e) impose any combination of subsections (i)lb)-
{13¢c)e and (1} (]}

{2y If any restrictions or conditions imposed under
subsection {1}¢a) or (L)(D)} are violatedy any e¢lapsed timey
except jail times is not a3 erodit against the sentence
unlass the court Grders otherwises

{3) Except as provided in 46-18-222+ the imposition or
execution of the first 2 years of a sentence of imprisonment
imposed under the following sections say not be deferred oy
45-5-103({2)¢ 45-5-302(2)s

suspended: 855202 (2)

45-5-303{2)e 45-5-4Q1{2}s 45-5-503({2} and (3}+ 45-9-101{2)

-4 58 219
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and (3)r 45 9-102(3)» and 45-9-103(2}
(4} Except as provided in 46~18-222+ the ieposition or

execution of the first 10 years of a sentence of

‘imprisonment imposed under 4%-5-102{Z2) may not be deferred

or suspendede

[5) _Al} sentences shall be imposed_in gccordance with
[section_1]."

NEW SECTION. Section 4. Aggravating circumstances for
felonies. Agaravating circumstances may include but are mot
limited to the following circumstances found by the court to
have existed at the time the offense was committed:

{L} The victim was mentally defective or
incapacitated.

{2) The victim was physically helpless,

(3] Thne victim was less than 1&6 years old or 65 years
of age or oldere

(4) There were multiple victims.

{5} The defendant threatened to inflict bodily imjury
upofi  any person or knowingly put any person in fear of
immediate boadily injury.

{6}y The defendant took advantage of his Ffiduciary
retationship with the victis to commit the offense.

{7} The defendant wsed or involved wminors in the
commission of the crime.

{8) The defendanty prior to age 18y had committed an

-5= 58 219
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act that woula have been a felony if committed by an adulte

{%) The defendant inflicted bodily injury upon
another .«

(10) The defendant received compensation For committing
the offense.

(11} Any other circumstances considered aggravating by
the sentencing judge.

NEW SECTION. Section 5. Mitigating circumstances.
Mitigating circumstances may include but are not limited to
the followiny:

{1} The defendanty at the time of the commission of
the offense for which he is to be sentenceds was acting
under unusual and substantial duress. The duress need not
be such that it would constitute a defense to the
prosecutions

{2) The defendant was an accomplices the conduct
constituting the offense was primcipally the conduct of
anothers and the defendant’s participation was realatively
Aminor.

{3} No serious bodily injury was inflicted on the
victim and no weapan was used in the commission of the
of fensee.

{4} The defendant has fully compensated or can
reasonably be expected to fully compensate the victim of his

criminal conduct.
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(3) The defendant assisted law enforcement authorities
in the parformance of their dutiesa

(6) any other circumstances considered mitigating by
the sentencing judge.

SECTION 6. SECTION 46-20-103s MCAy IS AMENDED_TD_READ:

"46-20-103« Scope of . appeal ' by state. (1) Except as
otherdise. speci fically authorizeds the state may not appeal
in a criwinal case.

) [2) The state may appeal fFfrom any court order or
judgment the substantive efFect of which reselts in:

{a] dismissing a case;

{b} modifying or changing the verdict as provided in
46~ 6-TOZ(3) (C)3

{c) granting a new trial;

{d) quashing an arvest or search warrant;

(e} suppressing evidence;

tf) suppressing a confession or admission; er

{g) granting or denying changs of venuej 0Oy

{h] application of or geviation From the presusptjve
sentepce reguired by {sectijon ]]."

Section T« “Appliicability. The sentencing provisions in

this act apply to all Crimes committed after hly Lle 1982.

~End-

-71- 58 219



4Tth Legislature

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24

z5

$B 0219703

SENATE PILL NO. 219

INTRODUCED BY TOWEs HUENNEKENSy Ma ANDERSON

A BILYL FOR AN ACT ENTITLEC: “AM ALY TO GENERALLY REVISE
SENTENCING LAWS: AMENDING SEEFHON 3JECTIONS 46-18-201 AND
46-20-103s MCAL™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW_SECTION. Section }s Sentence quidelines —_
exceptionse $13 Except as provided in subsectien--¢23
46-18~-201s the court shall impose upon an offender convicted

of the designated offenie the presumptive sentence for such

offense as provided for in [Section 2] UNLESS THE COURT

FINDS IN__ACCORDANCE WITH [SECTION 5) THAT _AGGRAVATING

CIRCUMSYANCES ARE_PRESENT OR_IN_ACCORDAMNCE WITH [SECTION 51

THAT MITIGATING CIRCUMSTANCES ARE PRESENT.

t£3--4F-the-court-finds-that—there-are-——agqraveting-—or
it igoting--circomstancesy—— i t——may-~tupoie—a—-sentence—other
than—-the—sentence—provided—for—in-fsection-2J-dut-within-the
-oui-u-—seﬂtenee-pfeviﬂcd-femhthae—offease--Sueh—eggrovaiing
Sr—mititgating-circumstances—may- inciude-any-of—those— -}t ated
i—-Farction—4-or-5ja-Fhe—court-shetl-inectude—in—the—judgment
the-—-speeific--cireunstances-and—facters-that-constiture—the
reasans—for—the -papesition-of-—a—seatence-——ather-—than——the
sentence—provided—far—in-faecction-£3s
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t+3} ~—Except——as-—provided— in——asobsection- {Z4v-a—person
previousty-cenvicted-of—a—fetony—of fense—uve—is--presemely
peing-ssntenced-for-a-secsnd-fetany-committed-an—a-different
oceas ton-—than —the——~first-~shaii—be—sentenced-to-a-tern-of
Tmpr sonment—that—i s-the-sentence-previded- for-that—of fense
in-faection-23- inereased-by-308w

4 ~—Encept-as-preovided-in-subsection-{fi)r-a-persen—-who
hos-previousty-been-convicted-of —o-second-feiony—effense—who
is—~present¥y-——berng--sentenced-—For-—a--third-or-spbasequent
felony-committed-on-a-different-otcasion-—-than—any-—of—-his
prior—-—felonies-shati-be-sentenced-to-a—-termof ~iNprisonment
that-rs-the—sentence-provided-for—that-offenze-in——fection
24--tnereascd--py——50%s———Fhis--Sentence——npy not-exceed-the
-aninuu-ronge—eﬁ-the-aeni?nee—pravided—for—ehat—-o‘ﬁenae—;in
Fitie—45e

£5}—-—For-—the-—-purpese——oaf—this—sectiony-an—of fender—is
eons idered-reo—have-been-previousty-convicted-of-a-felony-ifs

ta}--the-previesus—felony-conviction-was—for-an——offense
eommitted——in-thiv-seate-se—any-other-Jurisdiction—Ffor-whiech
a-sentence-to—a-term-of~imprisenment-in--excess--af—i——-year
ecovid-havebeen—toposedy

toy—Fers~--thon~-5--yesrs--have——etepsed--between——the
comissionof-the-presene-of fense-ond-eithers

tiy-—-the-previous-felony-conviertont-or

tiiy-the—offenderis-releese-on-parote-or-otherwt se-from
- SB 219
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prisen—or-sthar-—commftRent -~ inpssed——as—a——resvit—of—-the
previous-felony-eonvietiont—and

ey~ -the-—offender-—hazr-not-teen—pordoned-on—the—ground
of-innccence-and-the-eonviction-has-net—been—set-svide—in—a
pestesnvieeion-heasingy

NEW_SECTIONe Section 2. Presumptive sentences The
Montana suprese court shalls upon consultation with the
district judges of +this state, establish a presumptive

sentence for each felony offense sSet forth in Firthe—45

“[SECTION_ 7] WITHIN THE_RANGES CONTAINED THEREIN_AND FOR ALL

QTHER FELONY OFFENSES SET __FORTH IN_ THE MCA_ _WITHIN _THE

SENTENCING _RANGEs IF ANYy DESIGNATED FOR EACH SUCH OFFENSE.

The supreme court shall publish the presumptive sentences on
or before July 1le 1982, The Montana supreme court shall
annually review the list of presumptive sentences and make
such modifications as it considers necessary CONSISTENT WITH

THE RANGES SET FORTH IN_ [SECTION Tie

Section 3. Section 46-18-201y MCA, is amended to read:

*46-18-20ls Sentences that may be imposed. (1)
Whenever a person has been found guilty of an offense upon a
verdict or a plea of guiltys the court may:

(a) defer  imposition of sentencesy excepting sentences
for driving under the influence of alcohol or drugse for a
period not exceeding 1 vyear for any amisdemeanor or for a

period not exceeding 3 years for any felony. The sentencing

=3~ SB 219
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judge may impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
imposition. Such reasonable restrictions or conditions wmay
include:

fi) jail base refease;

tii1) jail) time not exceeding 90 days;

{iii) conditions for probation;

{iv) restitution;

{v)}  any other reasonable conditions considered
necessary for rsrehabilitation or Ffor the protection of
society; or

{vi)} any combination of the above;

{b) suspend execution of sentence up to the maximum
sentence allowed for the particular offense. The sentencing
judge may impose on the defendant any reasonable
restrictions during the period of suspenged sentence. Such
reascnable restrictions way include any of those listed in
subsections (1) (a}(i) through (I){a)ivi)e

(c) impose a fine as provided by law for the offense;

(d) commit the defendant Lo a correctional institution
with or without & fine as provided by law for the offense;

{e) impose any combination of subsections (1)([b)s
{1){c)» and (R} (d).

{2) If any restrictiaons or conditions imposed under

subsection (1)(3) or (l){b) ara violated, any elapsed times

—tm $B 219
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except jail times is not a credit against the sentence
unless the court orders otherwises

¢{3) Except as provided in 46-18-222+ the imposition or
execution of the first 2 years of a sentence of imprisonmentc
irposed under the fol towing sections say not be deferred ar
suspended: 45-5-103(2) 45=-5-202(2)¢ 45-5-302 (2}
45-5-303(2)y 45-5-40%k{2}9 %45-5-503{2) and ([3}. &5-3-101(2}
and (3)}s 45-9-102(3)s and 45-9-103(2].

{4) Esxcept as provided in 46-18-222¢ the imposition or
exacution of the first 10 years of a sentence of
impr isonment jmposed under 45-5-102¢(2) may not  be deferred
or suspendeds

[5) Al}_ sentences shall be imposed _in_accordance with
[section_13."

NEW-SEETIBN»—Section-4v--Aggravaring-circumstanees—For

feloniesv-—Aggravatingcircunstances—-may—inctode-but—sre-not
Fimited-to-the-foliowing-circunstanees—found—by-the-court-to
have-extated-at-the-time-the-offense-was~commitreds
+1r—-Fhe——-wictim———was-—-wentalty-——defective—-—-or
incapécirtateds
t2¥——Fhe—victimwos-physicatiy-heltplesss
3r——Fhe—victim—vwos-Sesr-thon-itb-yesrs-old-or-65-yeara
of-sge-or—otders
thr-—¥nere—were-mrttiple—victimey
$53--Fhe—defendant-threstenad-to—inflict—bodity-—injury

-5 S8 219
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HPER——AMY——Perion—or —— knowinglky —put—-ony-person-in- Fear-ef
twmediate—bodity-injurye
L&y --Fhe—defendont-—-took--advantege-—of —his— fiduciary
relationastrip—with—the-victim-to-commit—the-offenses
f?f-—¥he~adefendant-—used—-ci--iavo*ved-—ninnrs——inwthe
commtritornof-the-crimes
t84-~Fhe—defenderty—prior-to-age-18v-had--committed—an
act-~that-wootd—have-been—o—felany—tf-rommt tted-by-an—adults
tH——Fhe—defendant-——infircted-——badidy-——itnjury—-upon
anathers
t161-The-defendant-recetved-conpensation—For-comamitting
the-affensew
it y-Any--other-cireunstances—considered-aggravating—by
+he-sentenci ng-judger .
NEWN-SEEFEONe--Section—Sv—Hitigating-~-—~eircumatancess
Hitigating——cireomtonces-way-include-but-are-net—timited—to
ehe—follewings
t+1i——Fhe—defendontv—ot-the-time-of—-the——commission—of
the——offense—for—which--he-—fa—to—he-sentencedy—was-acting
unde r-ungsoni-and-sobstentiat—duresso-—Fhe-duress——need——nor
be—-——sdeh—~the t--1 t-~woultd- —con asti tute——a-~def enye——to-—the
prosecotionw
t23--Fhe--defendont-—was-——an—accomplicey--the-~conduves
constituting--the--of fense-—was-——principatdy-~the-conduct-of

anethery-and-the-defendont®s—-participation——-wis—relotrvely

. 58 219
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ainery
T3}~ Ne-~seriousr--bodtiy-~-injury-—was-—inf ticrved-on-the

vittim-and-ne-weapon-waz—-died——im the--commission—of-—the
offenses

f4y——Fhe——-dafendant—-hos-~Fuiby--compensated-——or--can
rensonably-be—expedted-eo—Ffutiy-copgensste-the-victin—of —his
eri-ﬁnu#-*eendeet-

51 ——Fhe—defendant—assiveed—tow-enfercement—suthovities
n-the-performance—of—therr-dutiese

fep——Any-other-circumstoncs sconsidered--mi tigat-tng——by
the-sentencing- jodgew

NEW SECTION. SECTION %a HEARING 10 DETERMINE
EXCEPTIONS 7O PRESUMPTIVE SENTENCES. (1} UPON__REQUESY OF

EITHER THE DEFENOANT OR _TME_PROSECUTIONs THE COURT SHALL

GRANY A HEARIMG PRIOR__TO THE _IMPOSITION OF SENTENCE TO

DETERMINE THE EXISTENCE OF CIRCUMSTANCES ENUMERATED_ _IN

[SECYION S OR 61

£2) _THE HEARING SHALL BE HELD_BEFORE THE COURT SITEING

WITHQUT A JURY. THE __DOEFENDANT AND THE__PROSECUTION _ARE

ENTITLED TO_ THE ASSISTANCE OF_COUNSELy COMPUL SORY PROCESS,

AND__CROSS—EXAMINATION OF _WITWESSES WHO APPEAR AT __THE
HEARING»
{3) IF__IT__APPEARS BY A PREPUNDERANCE OF THE_EVIDENCE

SUBRITYED DURING THE TRIAL AND DURING THE SENTENCING HEARING

THAT_NONE OF THE CIRCUMSTANCES EMNUJMERATED IN [SECTION S5 OR

-T- 5B 219
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6] _EXTSTEDs VHE COURY SHWEL INPOSE FHE APPYDCABLE HANDAFGRY

PRESUMPTIVE SENTEMCE. IF IT APPEARS BY A PREPONDERANCE_OF

ENUMERATED IN [SECTION 5 OR__&6] EXISTEDy _THE COURT SHALE

IMPOSE THE APPLICABLE SENTENCE AS PROVIDED IN { SECTION S GR

&1

{¢) _YHE COURY_SHARL STAVTE THE REASONS FOR 1TSS DECISION

IN WRITING AND SHALL INCLUDE AN IDENTIFICATION OF THE FACTS

RELIED UPON__IN_ MAKING ITS DETERMINATION. THE STATEMENY

SHALL BE INCLUDEC IN THE JUDGMNENT.

NEW_SECTION. SECTION Sa_ AGGRAVATING CIRCUMSTANCES FOR

FELONIES -~— INCREASED PENALTIES. (1] THE COURT SHALL_ADD TO

THE MANBATERY PRESUMPYIVE SENTENCE FOR A FELONY OFFENSE__25%

OF IHE MANOAFGA¥ SENTENCE FOR_ EACH OF THE FOLLOWING

AGGRAVAFING CERCUMSTANCES FOUND BY THE CDURT_TO_ HAVE EXISTED

AT THE TIME THE__OFFENSE_ _MWAS _(COMMITTEDs KNOWN__BY _iHE

DEFENDANT _TD EXISTs AND CONSIDERED BY THE DEFENDANT IN_THE

COMNISSION OF THE OFFENSE:

(A)  THE VICTIM WAS MENTALLY DEFECTIVE ar

{8} _THE VICTIM WAS PHYSICALLY HWELPLESS;

{C)__THE VICTIM WAS_LESS THAN 16 YEARS OLD OR 65 YEARS

OF AGE BR OLDER;

40)__THERE_MWERE MULTIPLE VICYINS;

[E) THE DEFENDANT THREATENED TO ENFLICT BODILY INJURY

-8- 58 Z19
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UPON__ANY PERSON OR__KNOWINGLY PUT ANY PERSON IN FEAR OF

IMMEDIATE BODILY TNJURY;

{F) THE DEFENDANY_ _TOOK__AOVANTAGE OF WIS FIDUC JARY

RELATIONSHIP WITH THE VICYIM TO COMMIT THE OFFENSE;

(G) _THE _DEFENDANT _USED OR _INVOLVED MINORS_IN_THE

COMMISSION OF YHE CRIME; OR

fH) THE DEFENDANTs PRICR TO AGE LBy HAQD COMMITTED _AN

ACT __THAT WOULO HAVE SEEN A FELONY IF COMMITTED BY AN _ADULT.

{2}  THE COURT SHALL ADD_TO THE _MANDATORY PRESUMPTIVE

SENTENCE _FOR_A FELONY OFFENSE 50% OF THE MANBATORY SENTENCE

FOR EACH _OF THE FOLLOWING AGGRAVATING CIRCUMSTANCES FOUND_BY

THE COURT TO HAVE EXISTED AT _THE__TIME THE OFFENSE__WAS

COMMITTED:

{A} THE DEFENDANT INFLICTED 8001LY INJURY _UPON

ANOTHER §

(8} _THE DEFENDANT RECEIVED COMPENSATION FOR _COMMITTING

{€) THE DEFENDANT s WHILE ENGAGED IN THE COMMISSION OF

THE OFFENSEys KNOWINGLY DISPLAYED, BRANDISHED, OR OTHERWISE

USED A FIREARMS DESTRUCTIVE DEVICE AS DEFINED IN

45-8-332(1}y OR_OTHER DANGEROUS WEAPON;

{01 THE OEFENDANT_HAD PREVIDUSLY BEEN CONVICTED OF A

ELONY.

{3) THE COURY SHALL ADD TO _THE MANDAFGRY PRESUMPTIVE

SENTENCE_FOR_A _FELONY OFFENSE 100% OF THE MANBATERY SENTENCE

- 58 219
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FOR_EACH OF THE FOLLOWING AGGRAVATENG CIRCUMSTANCES FOUND BY

THE__COURT_ TO_ HAVE_ _EXISTED AT _THE_ _TIME YHE_OFFENSE_WAS

COMMITTED:

fA) _THE DEFENDANY 1S5 A PERSOM_WHO HAD PREVIOUSLY BEEN

CONVICTED OF AN OFFENSE COMMITYED UNDER_18_UsSefs 924(C)s AS

AMENDEDy ON_A_DIFFERENT_OCCASION THAN _THE PRESENT OFFENSE OR

WHO__HAD PREVIQUSLY BEEN CONVICTED OF AN OFFENSE IN THIS OR

ANOTHER_STATE, COMMITIED _ON_A DIFFERENT _DOCCASION THAN THE

PRESENT OFFENSEe DURING THE COMMISSION OF MHICH HE KNOWENGLY

OISPLAYED, BRANDISHED» ar OQTHERWISE USED A FIREARM,

DESVTRUCTIVE DEVICE _AS__OEFINED IN _45-8-332{1)s OR _ OTHER

DANGEROUS _WEAPON;

{B)__THE DEFENDANT IS A PERSON_WHU_HAD PREVIQUSLY BEEN
CONVICTED OF A SECOND FELONY OFFENSE_AND__WHO IS PRESENTLY

BEING SENTENCED FOR A_THIRO OR_SUBSEQUENT FELONY COMMITYED

ON A DIFFERENT OCCASION_THAN_ ANY OF HIS PRIOR FELONIES.

%) _FOR_THE PURPOSE OF THIS SECTIONy AN ' OFFENDER IS

CONSIDERED TO WAVE BEEN_PREVIOUSLY CONVICTED OF A FELONY IF:

COMMIYYEC IN THIS STATE DR_ANY OTHER JURISDICTION FOR__WHICH

A__SENTENCE TO__A ¥YERM OF IMPRISONMENT IN EXCESS OF 1 YEAR

COULD HAVE BEEN_IMPOSED; AND

{B) _THE OFFENDER _HAS NOF BEEN PARDONED ON__THE GROUNO

POSTCONVICTION HEARINGe

-10- s8 219
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{5)_ A CIRCUMSTANCE THATV CONSTITUTES A LESSER _INCLUDED

OFFENSE OF THE _PRESENY OFFENSE OR_ A CIRCUMSTANCE THAT

CONSTITUTES A MECESSARY ELEMEN] OF THE PRESENT__OFFENSE MAY

NOY __BE FOUND YO BE AN AGGRAVATING CIRCUMSTANCE FOR PURPOSES

OF THIS SECTION.

NEW _SECTION. SeCTION 6o MITIGATING CIRCUMSTANCES FOR

FELONIES -~ REQUCED PENALTIES. If__APPROPRIATE FOR_THE

DFFENSEs THE COURT SHALL REDUCE THE SENVENCE FOR_ A FELONY

OFFENSE BY_ 10X FOR__EACH OF THE FOLLOWING MITIGATING

CIRCUMSTANCES FOUND TO BE PRESENT:

(1) THE DEFENCANTs AT _THE TIME OF THE__COMMISSION__DF

THE _OFFENSE__FOR__WHILH HE 15 TO BE SENTENCEDy WAS ALCFING

UNDER UNUSUAL AND SUBSTANYIAL DURESSs THE OURESS NEED NOT

BE SUcCH THAT _IT__WOULD _CONSTITUTE _A_ DEFENSE__TO _THE

PRGSECUTION.

{2) TYHE DEFENDANT_ WAS AN_ ACCOMPLICE. THE CONDUCT

CONSTITUTING_ THE OFFENSE WAS_PRINCIPALLY TVHE CONDUCT OF

ANOTHERy AND THE DEFENDANT®S PARTICIPATION _HWAS RELATIVELY
HINOR.

(3} __NO__SERIQUS_BODILY INJURY ~WAS INFLICTED ON THE

VICTIM NOR WAS A WEAPON USED IN THE COMMISSION OF THE

OFFENSE.

{&)_ _THE DEFENDANT HAS _FULLY__COMPENSATED _OR__CAN

REASONABLY BE EXPECYED TO FULLY COMPENSATE THE VICTIM OF HIS

CRIMINAL CONDUCT.

. -1i- 58 219
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{5)  THE DEFENDANT ASSISTED L AW_ENFORCEMENT AUTHORITIES
IN_THE PERFORMANCE OF THEIR OUTIES. '

NEW_SECTION, SECTEIOM 7a PRESUMPTIVE SENFENCING RANGES
FOR_SPECIFIED FELONIESe PURSUANT TO _[SECTION 21 THE WINTANA
SUPREME COURT_SHALL ESTABLEISH A_ PRESUMPTIVE SENTENCE FOR
EACH__OF THE_FOLLOWING FELONY OFFENSES WITHEN_THE DESIGNATED

RANGE:

£1)__S55_T0_TS_YEARS_FOR_DE) [BERATE_HOMICIDE;

£2) 25 YO _35 YEARS FOR MITIGATED DEL IBERATE HOMICIDE;

(3} S5 TO 10 YEARS FOR_AIDING OR_SOLICITING SUICIDE;

(4) 2 TO S_YEARS _FOR _ASSAULT UNDER 45-5-201({3);

(5)_ 10_TG 20 _YEARS_FOR_AGGRAVATED ASSAULT;

{6) 1 TO S_YEARS FOR_INTIMIDATION;

{7}__1 TO 5_YEARS FOR MISYREATING PRISONERSS

(8] S TO 10 _YEARS FOR_KIDNAPPING;

£93_ 40 _TO S50 YEARS FOR_AGGRAVATED KIDNAPPING WITHOUT

VOLUNTARY RELEASE OF VICTIM:

{10} 5 TO 10 YEARS FOR AGGRAVATED KIDNAPPING WITH

VOLUNY ARY RELEASE OF VICYIM;

{11) 3 TO T YEARS FOR CUSTODIAL INTERFERENCE;]

{22) 15 TO_25 YEARS FOR_ROBBERY;

{13} 5 10 15 YEARS FOR SEXUAL __ASSAULT UNDER

45-5-30213);

(14%4) 15 Y0 20 YEARS FOR _SExual INTERCOURSE wWITHOUT

CONSENT UNDER 45-5-503¢2);

-12- 58 219
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{15} 25__T0__35 _YEARS FOR_SEXUAL INTERCOURSE WITHOUT

CONSENT UNDER 45-5-503(3};

116) 1 TD 5_YEARS__FOR__OEVIATE_ SEXUAL__CONOUCT__UNDER
45-5-505{2};

{17} S__TO__15 _YEARS _FOR _DEVIATE SEXUAL CONDUCT UNDER

45-5-505{3);

£18) S YO_ 15 YEARS FOR AGGRAVATED PROMOTION oF

PROSTITUTION;

£19) 1 TO 5 YEARS_FOR_INCEST;

£20) 1 TO S_YEARS_FOR _NONSUPPORT;

{213 10 _TO_20 YEARS FOR_SEXUAL ABUSE OF CHILDREN;

{22) 5 TO 10 YEARS _FOR_NEGLIGENY ARSON;

£23) 10 TO_20 YEARS_FOR ARSON;

{24) 5_TO_ 10 _YEARS_FOR_BURGLARY;

£25)_15_VO_25 YEARS FOR_AGGRAVATED BURGLARY;

(26) 5 Y0 15 YE 5 FOR CRIMINAL _SALE OF DANGERQUS DRUGS

UNDER _&5-9-10](2}:

{27} 15 TO 25 _YEARS _fOR CRIMINAL SALE_ OF DANGERDUS

CRUGS UNDER 45-9-101(3) WITH A_PRIOR_CONVICYION;

£28) 35 YO 45 YEARS_FOR_CRIMINAL _SALE OF DANGEROUS

ORUGS LUNDER 45-9-101{3} UPON A_ THIRD OR__SUBSEQUENT -

CONVICTION;

1{29) 5 TO 10 _YEARS_FOR CRIMINAL POSSESSION OF DANGEROUS

DRUGS WITH INTENT TD SELL.

SECYION Be SECTION 46-20-103y MCAe 15 AMENODED 1O READ:

-13- 5B 219

w

114

11

12

13

14

| 1

16

17

18

58 0219703

"46—-20-103. Scope of appeal by state. (L)} Except as
otherwise specifically avthorizeds the state may not appeal
in a criminal case.

{2) The state may appeal from any court order or
judgment the substantive effect of which results in:

(a) diswmissing & case;

{b) wmodifying or changing the verdict as provided in
©6~16-TO2(3){c} 3

(c) granting a new trialj

{d} quashing an arrest or search warrant;

fe} suppressing evidence;

{(f) suppressing a confession or admission; or

{9} granting or denying change of venue; or

{h) spplication-uf-or-devistien—from MISAPPLICATION OF

the presusptive sentence_reguired by f[sectjon 11 OR__THE

EXCEPTIONS ENUMERATED _IN [SECYION 3 OR 6)e™

Section 9. Applicability. The sentencing provisions in
this act apply to all crimes committed aftar July 1y 1982,

-Eng-

=14~ sB 219



HOUSE JUDICIARY 3/26/81

SENATE 219

Respectfully report as foliows: That Fill No.

BE AMENDED AS FOLLOWS:

.1, Page 1, line 10.
Following: "."

Strike: »(1)"

Following: "in"

Strike: “subsection (2)"
Insert: "46-18-201"

2. Page 1, line 13,
Following: "[section 2]" :
Insert: "unless the court finds in accordance with [section 5] that

aggravatiqg_cirgumstances are present or in accordance with [section
6] that mitigating circumstances are present”

3. Page 1, line 14 through line 2, page 3.
Strike: subsections (2) through (5) in their entirety

(Continued)

Qo

JUDICIARY COMMITTEE
SENATE BILL 219 - Continued

ceernsiemreeceee - MBLCH. 26,419 8L ..

4. Page 3, line 6.

Following: "in"

Strike: "Title 45"

Insert: "[section 7] within the ranges contained therein and for all

other felony offenses set forth in the MCA within the sentencing
range, if any, designated for each such offense"”

5. Page 3, line 1l0.

Following: “necessary"

Insert: "consistent with the ranges set forth in [section 71"
6. Page 5, line 8 through line 4, page 7.

Strike: sections 4 and 5 in their entirety
Insert: “NEW SECTION., Section 4. Hearing to determine exceptions

to presumptive sentences, (1) Upon request of either the dafendant
or the prosecution, the court shall grant a hearing prior to the
imposition of sentence to determine the existence of circumstances
enumerated in [section 5 or 6].

{(2) The hearing shall be held before the court sitting
without a jury. The defendant and the prosecution are entitled
to the assistance of counsel, compulsory process, and cross-
examination of witnesses who appear at the hearing.

(3) If it appears by a preponderance of the evidence
submitted during the trial and during the sentencing hearing
that none of the circumstances enumerated in [section 5 or 6]
existed, the court shall impose the applicable mandatory sentence.
If it appears by a preponderance of “the evidence that one or more
of the circumstances enumerated in [section 5 or 6] existed, the
court shall impose the applicable sentence as provided in [section
5 or 6}.

(4) The court shall state the reasons for its decision in
writing and shall include an identification of the facts relied
upon in making its determination. The statement shall be included
in the judgment.

NEW SECTION. Section 5. Aggravating c¢ircumstances for
felonies -- increased penalties. {1) The court shall add to the
mandatory sentence for a felony offense 25% of the mandatory
sentence for each of the following aggravating circumstances found
by the court to have existed at the time the offense was committed,
known by the defendant to exist, and considered by the defendant in
the commission of the offense:

{a) the victim was mentally defective or incapacitated:

{b} the victim was physically helpless;

{(c) the victim was less than 16 years old or 65 years of
age or older: -

{(d) there were multiple victims;

(e} the defendant threatened to inflict bodily injury upon
any person or knowingly put any person in fear of immediate bodily
injury; .

{(f} the defendant took advantage of his fiduciary relation-
ship with the victim to commit the offense;
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(g) the defendant used or involved minors in the commission
of the crime; or

(h) the defendant, prior to age 18, had committed an act
that would have been a felony if committed by an adult.

(2) The court shall add to the mandatory sentence for a
felony offense 50% of the mandatory sentence for each of the
following aggravating circumstances found by the court to have
existed at the time the offense was committed:

(a) the defendant inflicted bodily injury upen another;

(b) the defendant received compensation for committing
the offense;

(¢) the defendant, while engaged in the commission of the
offense, knowingly displayed, brandished, or otherwise used a
firearm, destructive device as defined in 45-8-332 (1), or other
dangerous weapon;

(d) the defendant had previously been convicted of a felony.

{3) The court shall add to the mandatory sentence for a
felony offense 100% of the mandatory sentence for each of the
following aggravating circumstances found by the court to have
existed at the time the offense was committed:

(a) the defendant is a person who had previously been
convicted of an offense committed under 18 U.S.C. 924{c), as
amended, on a different occasion than the present offense or who
had previously been convicted of an offense in this or another
state, committed on a different occasion than the present offense,
during the commission of which he knowingly displayed, brandished,
or otherwise used a firearm, destructive device as defined in
45-8-332(1), or other dangerous weapon.

{b) the defendant is a person who had previously been con-
victed of a second felony offense and who is presently being sentenced
for a third or subsequent felony committed on a different occasion
than any of his prior felonies.

{4) For the purpose of this section, an offender is considered
to have been previously convicted of a felony if:

{a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which a
sentence to a term of imprisonment in excess of 1 year could have
been imposed; and

(b} the offender has not been pardoned on the ground of
innocence and the conviction has not been set aside in a post-
convietion hearing.

(5) A circumstance that constitutes a lesser included
offense of the present offense ©r a circumstance that constitutes
a necessary element of the preseént offense may not be found to be
an aggravating circumstance for”purpcses of this section.

NEW SECTION. Section 6. Mitigating circumstances for -
felonies —— reduced penalties. If appropriate for the offense,
the court shall reduce the sentence for a felony offense by 10%
for each of the following mitigating circumstances found to be
present:

{1) The defendant, at the time of the commission of the
offense for which he is to be sentenced, was acting under unusual
and substantial duress. The duress need not be such that it would

* Renumbey:

constitute a defense to the prosecution.

(2) The defendant was an accomplice, the conduct constituting
the offense was principally the conduct of another, and the defendant'
participation was relatively minor.

{3) No serious bodily injury was inflicted on the victim
nor was a weapon used in the commission of the offense.

{4) The defendant has fully compensated or can reasonably
be expected to fully compensate the victim of his criminal conduct.

{8) The defendant assisted law enforcement authorities in
the performance of their duties.

NEW SECTION. Section 7. Presumptive sentencing ranges for
specified felonies. Pursuant to [section 2] the Montana supreme
court shall establish a presumptive sentence for each of the followine
felony offenses within the designated range:

(1) 55 - 75 years for deliberate homicide;

(2) 25 - 35 years for mitigated deliberate homicide;

(3) 5 — 10 years for aiding or soliciting suicide:
(4) 2 - & years for assault under 45-5-201(3);:
(5) 10 - 20 years for aggravated assault;

(6} 1 - 5 years for intimidation;

(7} 1l - 5 years for mistreating prisoners;

(8) 5 - 10 years for kidnapping;

(9) 40 - 50 years for aggravated kidnapping without voluntary
release of victim;

(10) 5 - 10 years for aggravated kidnapping with voluntary
release of victim;
{11} 3 - 7 years for custodial interference;

(12) 15 - 25 years for robbery;

{13) 3 - 15 years for sexual assault under 45-5-502(3);

(14) 15 - 20 years for sexual intercourse without consent unde
45-5~503(2);

{15) 25- 35 years for sexual intercourse without consent unde
45-5-503(3);

(16) 1 -~ 5 years for deviate sexual conduct under 45-5-505(2
(17) 5 - 15 years for deviate sexual conduct under 45-5-505(3
(18) 5 - 15 years for aggravated promotion of prostitution;
(19) 1 - 5 years for incest;

(20) 1 - 5 years for nonsupport;

(21} 10 - 20 years for sexual abuse of children;

(22} 5 - 10 years for negiigent arson;

(23) 10 - 20 years for arson; N

(24) 5 - 10 years for burglary;

(25) 15 - 25 years for aggravated burglary; .

(26) . 5 - 15 years for criminal sale of dangerous drug
45-9-101(2); i -

(27) 15 - 25 years for criminal sale of dangerous drugs under
45-9-101(3) with a prior conviction;

{28) 35 - 45 years for c¢criminal sale of dangerous drugs under
45-9-101(3) upon a third or subsequent conviction;

(29) 5 - 10 yvears for criminal possession of dangerous drugs
with intent to sell.

subsequent section.
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7. Page 7, line 19,

Following: " (h)"

Strike: “application of or deviation from"
Insert: "misapplication of"

8. Page 7, line 20.
Following: “[section 11" . .
Insert: "or the exceptions enumerated in [sections 5 or 6]



House amendments to House Judiciary amendments of 3/26/81 to
SENATE BILL 219:

All amendments are to Amendment #6 on green sheet:

1. Section 4, subsection 3, line 4,
Following: "applicable"

Strike: "mandatory"

Insert: "presumptive"

2. Section 5, subsection 1, line 2.
Following: 1line 2

Strike: "mandatory"

Insert: "presumptive"

Following: "the"

Strike: "mandatory"

3. Section 5, subsection 2, line 1.
Following: "to the"

Strike: "mandatory"

Insert: "“presumptive"”

4, Section 5, subsection 2, line 2.
Following: "50% of the"
Strike: “"mandatory"

5. Section 5, subsection 3, line 1.
Following: "to the"

Strike: "mandatory"

Insert: ‘"presumptive"

6. Section 5, subsection 3, line 2.
Following: "100% of the"
Strike: "mandatory"



