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1 

2 INTRODUCED BY 

3 

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

5 SENTENCING LAWS; AMENDING SECTION 46-18-201• MCA•" 

6 

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

a HEW-SfLilOK& Section 1. Sentence guidelines 

9 exceptions. (1) Except as provided In subsection [2) 9 the 

10 court shall impose upon an offender convicted of the 

11 designated offense the presumptive sentence for such offense 

lZ as provided for in (section 2]. 

13 (2) If the court finds that there are aggravating or 

14 mitigating circumstances, it may impose a sentence other 

15 than the sentence provided for in [section 2] but within the 

16 maximum sentence provided for that offense. Such aggravating 

17 ar mitlgatinq circumstances may include any of those listed 

18 in [section 4 or 5]. The court shall include in the judgment 

19 the specific circumstances and factors that constitute the 

zo reasons for the imposition of a sentence other than the 

21 sentence provided for in [section 2]• 

22 (3) Except as provided in subsection (2), a person 

n previously convicted of a felony offense who is presently 

24 o2inq sentenced for a second felony committed on ? differar.t 

25 occasion than the first shall be sentenc~d to a tP.rm of 
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i~prisonment that is the sentence provided for that offense 

in [section 2] increased by 30%. 

(4) Except as provided in subsection (2)t a person who 

has previously been convicted of a second felony offense who 

is presently being sentenced for a third or subsequent 

felony committed on a different occasion than any of his 

prior felonies shall be sentenced to a term of imprisonment 

that is the sentence provided for that offense In [section 

2] increased by 50%. This sentence may not exceed the 

maximum range of the sentence provided for that offense In 

Title 45• 

(5) fo~ the purpose of this sectiony an offender is 

considered to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

committed in thi5 state or any other jurisdiction for which 

a sentence to a term of imprisonment in excess of 1 year 

could have been imposedi 

(b) less than 5 years have elapsed between the 

commission of the present offense and either: 

(i) the previous felony convictioni or 

(ii) the offender•s release on parole or otherwise from 

prison or other commitment imposed as a result of the 

previous felony conviction; and 

(c) the off<!!nder has not !)een pardoned en the arounj 

of innocence and the conviction has not been set aside in a 
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postconvictlon hearing. 

Presumptive sentence. ~EH SECTION. Section 2• 

Montand supreme court shall, upon consultation Nith 

The 

the 

district judges of this state, establish a presumptiv~ 

sentence for each felony offense set forth in Title 45• The 

supreme court shall publish the presumptive sentences on or 

before July 1 9 1982. The Montana supreme court shall 

annually review the list of presumptive sentences and make 

such ffiOdifications as it considers necessary. 

Section 3. Section 46-18-201, MCAt is amended to read: 

"46-18-ZOl. Sentences that may be imposed. (1) 

Whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty. the court may: 

(a, defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs• for a 

period not exceeding 1 year for any misdemeanor or for a 

period not exceeding 3 years for any felony. The sentencing 

judge may i~pose upon the defendant any reasonable 

restrictions or conditions during the period of the deferred 

im~osition. Such reasonable restrictions or conditions may 

include: 

(i) jail base release; 

(ii) jail time not exce@ding 90 days; 

(iii) conditions for probation; 

(iv) restitutioni 
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( v) any other reasonable conditions considereG 

necessary for rehabilitation or for the protection of 

society; or 

(vi) any combination of the above; 

(~) suspend execution of sentence up to the maximum 

sentence allowed for the particular offense. The sentencinq 

judge may ililpose on the d~fendant any reasonable 

restrictions during the period of suspended sent~nce. Such 

reasonable restrictions may include any o~ thos€ listed in 

subsections (1)(a)(i) through (1)(a)(Vi)• 

(c) impose a fine as provided by law for the o~fense; 

(d) commit the defendant to a correctional institution 

with or without a fine as provided by laN for the offense; 

(e) Impose any combination of subsections (l)(b)• 

(1)(c)• and (l)(d)o 

(2) If any 

subs~ction (l)(a) 

restrictions or conditions Imposed under 

or (l)(b) are violated• ~ny elapsed time. 

EXCefoit jail tilfle• is not a credit against tht:- sentence 

unless tne court orders otherwise. 

(3) Except as provided in 46-18-222• the imposition or 

execution of the first 2 years of a sentence of imprisonment 

imposed under the following sections may not be deferred or 

suspended: 45-5-103(2)• lt5-5-202(Z)• lt5-5-302(Zl• 

lt5-5-303(2)• 45-5-lt01(2)• lt5-5-503(2) and (3)• ~5-9-101(2) 

and (3)• 45-9-102(31• and 45-9-103(2)• 

-4-
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(4) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102(2) may not b~ deferred 

or suspended. 

1 5) A1 I _.:u:~e.:o...abiilL be i mQosw...in_a~~l!J:.da=J<...l<.i:tb 

~ti.I!D...J.J •• 

~ECTION. Section 4• Aggravating circumstances for 

felonies. Aggravating circumstances may include but are not 

limited to the following circumstances found by the court to 

h~ve existed at the time the offense was committed: 

(1) The victim was mentally defective or 

incapacitated. 

(2) The victim was physically helpless. 

(3) The victiw was less than lb years old or b3 years 

of aqe or older. 

(4) Ther~ were multiple victims. 

(5) The defendant threatened to inflict bodily injury 

upon any person or knowingly put any person in fear of 

im~ediate ~odily injury. 

(6) The defendant took advantage of his fiduciary 

relationship with the victim to commit the offense. 

(7) Ttle defoo::ndant used or involved minors in tr.e 

com1r.ission of the crime. 

( 8) Th-a defendant, prior to ag.a 18, had com"'li tt·e-::1 an 

act that would have been a felony if committed by an adult. 
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(9) The defendant inflicted bodily injury upon 

another. 

(10) The defendant received compensation for committing 

the off'ense. 

(11) Any other circumstances consider~d aggravating by 

the sentencing judge. 

Uf~tllDH£ Section 5. ~itigating circumstances. 

Mitigatinq circumstances may include but are not limited to 

the following: 

(1) The defendant, at the time of the commission of 

the offense for which he is to be sentenced, was acting 

under unusual and substantial duress. The duress need not 

be such that It would constitute a defense to the 

prosecution. 

(2) The defendant was an accomplice, the conduct 

constituting the offense was principally the conduct of 

another, and the defendant•s participation was relatively 

minor. 

( 3) No serious bodily injury Has inflicted on the 

victim and no weapon was used in the commission of the 

offense. 

(4) The defendant has fully compensated or can 

reasonably be expected to fully compensate the victim of his 

criminal conduct. 

(5) The defendant assisted law enforcement authorities 

-6- se ;;tt9 
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1 In tile performance of their duties. 

2 (6) Any other circumstances con3iderad mitigating by 

3 the sentencing judge. 

4 Section 6. Applicability. The sentencing provisions in 

5 this act apply to all crimes committed aft~r July lt 1982. 

-End-
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SENATE BILL ~0. 219 

Approved by Committee 
on Judiciary 

INTRODUCED BY TOWE, HUENNEKENS, M. ANDERSON 

A SILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE 

SENTENC!Nr. LAWS; AMENDING £EfliaN ~~f!!QNS 46-18-201 ~ 

~=~Q=!Q~• MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~Ew_SECflO~ Section 1. Sentence guidefi'nes. 

exceptions. (1) Except as p..-ovh:Jed in subs.ectton (2)•- the 

court shetll i mpos.e upon an offende..- convi·cted of the 

de~ignated offense the presumptive sen~ence -to..- such offense 

as provided for in (section 2]• 

fZ) If the court finds t:hat there are aggravating or 

mitigating circumstances, it aay 1mpose a sentence other 

than the sentence provided for in [section Z} but within the 

~aximum sentenc~ p~ovided for that offense. Such aggravating 

or mitiyating circumstances may include any of those listed 

in [section ft. or 5}. The court shall include in the j:udg~tent 

the specific circu~stances and factors that constitute the 

reasons fo..- the i•position of a sentence other than the 

sentence provided fo~ Jn [section 2]. 

(3} Except as provided in subsection (l)t a per~on 

previously convicted of a felony offense wno is presently 

being se·ntenced for a second felony co•mit-ted on a diffe.-ent 

'58 0219/0Z 

occasion than the first shall be sentenced to a terM of 

l i~prison~ent that is the sentence provided foT that offense 

3 1n (section Z] increased by 30~. 

4 (4) Except as provided in subsection (2)• a peT5on who 

5 has previously been convicted of a second felony offense who 

b is presen~Jy being sentenced for a third or subsequent 

7 felony committed on a different occasion than any of his 

8 pri?r felonies shall be sentenced to a~erm of imprisonment 

9 that tS the sentence provided for that offense in [section 

10 2] in-creased by 50%. fhi s sentence l'l.dY not exceed the 

11 maxi•um rgnge of the sentence provided for that offense in 

12 Tltle 45. 

13 (5) For ~he purpose of ~his section• an offender is 

14 considered to have been previously convicted of a fe1on.y if: 

15 (a) the previous felony conviction vas for an offense 

16 coNnit.ted in this state or any other jurisdiction for which 

17 a sentence to a term of illtpl"" i sonnent in excess of 1 yecwr 

18 could hawe been imposed; 

19 (b) less than 5 years have elapsed betw~en the 

20 commission of the p~esent offense and either: 

ll (i) the previou.s felony conviction; or 

2Z (ii) the offender's release on parole or otherwise fro. 

23 prison or other co~itmen~ i~osed as a result of the 

2't previou~ f~lony conviction; and 

25 (c) the offender has not- been pardoned on the ground 

-l- SB 219 
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of innocence and the convjction hds not been ~et aside in a 

postconviction hearing. 

!!!EW_jgTION• Section z. Pr~s.utRptiv.e sentenc-e. The 

Montana supreMe court shd1t. upon consultation with the 

district judges of this state, establish a presu~ptive 

sentence for each felony offense set forth in Title 45. The 

supreme court shall publish the presumptive sentences on or 

before July ly 1982. The Montana supre~e court shall 

annually review the 1ist of presuMptive sentences and make 

such modifications as it considers necessary. 

Section 3. Section 46-18-ZOI. HCA, is a~aended to r-ead: 

•46-18-201. Sentences that May be imposed. [ l) 

Whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty. ~he cou~t May: 

(a) defer i•position of sentence, excepting sentences 

for driving under the inf1uence of alcohol or drugs. for a 

period not exceeding 1 year for any rwisdeiiiE!dnor or for a 

period not eKceeding 3 years for any felony. The sen~encin9 

judge May i~ose upon the defendant any reasonable 

restrictions or conditions during the period of the deferred 

iaposition• Such reasonab1e restrictions or conditions aay 

include: 

(i) jail base release; 

CiiJ jail tiMe not e•ceeding 90 daysi 

(iii) conditions for proba~ion; 

-3- S8 Zl9 
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( i'V) r&sti tution; 

z ( vt any other reasonable conditions considered 

3 necessary for rehdbi1itation or for the protection of 

" society; or 

s {vi J any combination of the abovei 

" (bJ suspend ·execution of sentence up to the mxi.mum 

7 sentence allo~ed fo~ the particular offense. The sentencing 

8 judge may impose on the defendant any reasonable 

9 restrictions during the period of suspended sentence. Such 

10 reasondble restrictions ma)' .include any of those Ji.5tert 1n 

11 subsections {1)(a)(ll throu9h (l)(a)(vi)o 

12 (c) impose a fine as provided by law for the offen5ei 

13 {d) col'llllit the defendant to a correctional institution 

l't with or without a fine as provided by laN for the offense; 

15 (e) impose any combination of subsections ( 1) (b)t 

16 {lJ(c)o and (1)(d)• 

11 ( 2) If any restrictions or conditions imposed under 

18 subsection (l)(a) or (1)(0) are violated• any elapsed timet 

19 except jail time• is not a credjt against. the sentence 

20 unless the court orders otherwise. 

21 (3, Except as provided in 46-ls-zzz, the i111position or 

zz execution ~f the first 2 years of a sentence of i~ison.ent 

23 imposed under the following sections .ay not be deferred or 

llt suspended: it5-5-l03(Zh '1>5-5-ZOl (Z)o 't5-5-302 (Z)o 

25 't5-5-303( 2)• 't5-5-'t01( 21• 't5-5-503(21 and (3) • 'tS-9-101( Z) 

_,__ SB Zl9 
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and (3)• 45-'1-102(,1• and 45-'1-103(2)• 

(4) E-xcept as provided- in 46-I·B-Z2Z9 the iaposi tion -or 

execution of the first 10 ye•rs of a sentence of 

i•prisonment imposed under ~S-5-102(21 ~ay not be deferred 

or suspended. 

!ll_-!.!l_!~~~~sha I 1 be_j_ltJlosed in accordance ._wi t.h 

llill!Q!!-ll:t. 

NEW SECTION~ Section 4. Aggravating circumstances fo~ 

felonies. Aggravating circumstances may include but are not 

limited to the following circuiii'Stances found by the court to 

have existed at the ti~ the offense WdS com~it~ed: 

(1) The victim 

incapacitated. 

was mentally 

(2) The victim was physically helpless. 

defective or 

(3) The victim was less than 16 years old or 65 years 

of dge or older• 

(4) There were multiple victims. 

{5) The defendant threatened to inflict bodily tnjury 

upon dny person or knowinqly put any· person in fear of 

immediate bodily injury. 

(6) The defendant took advantage of his fid~ciary 

relationship with the victiM to co-.it the offense~ 

(7) The defendant used or invo1v~d minors in the 

commission of the ~riMe• 

(8) The defendant• prior to age 18• had co~~itted an 

-5- SB 21'1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

lZ 

13 

14 

15 

16 

17 

1a 

19 

20 

21 

zz 
23 

24 

zs 

SB 0219/0Z 

act that Nould have b•en a felony if coe•ltted by an adult. 

(9) The def-andant inflicted bod.ily inju.,.y upon 

another. 

(lO) The defendan't- received compen5a-ti on for COIBIIIi t ti nq 

the offense. 

(11) Any o'ther circumstances considered -aggravating by 

the sentencing jud~e. 

~ew SEfTIO~~ Section 5. Mitigating circums'tances. 

Htti~ating circumstances may include but are not limited to 

the following: 

(1) The defendant. at the time of the commission of 

the offense for which he is to be sentenced. was acting 

unde~ unusual and substantial duress. The duress need not 

be such that it would constitute a defense to the 

prosecution. 

(2} The defendant was an accomplice• the conduct 

constituting the offense was principally the conduct of 

another. ~nd the defendant's participation was relatively 

minor. 

{ 3) No se,. i·ous. bodi 1 y injury was i nf l&cted on the 

victim and no weapon was used in the commission of the 

offense. 

(4) The defPndant has fully compensated or can 

reasondbly be expected to fully compensate the victiM of his 

criminal conduct. 

-6- SB 219 
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1 (5) The defendant assisted law enforcement authorities 

Z in the performance of .t.heir duties. 

3 (6} Any other circuMstances consid-ered Mitigating by 

4 the sentencing judge. 

5 SECTION~- SECTIO~~l.Q::!J!h_HCA~J.L!l!~OEO !.Q__!~ 

b ·~6-20-103. Scope of appeal by ~tate. (1) Except as 

1 otherwise specificatl,y authorized• the state lnd'f not appeal 

8 in a cri~ninal case. 

9 fZ) The state eay appeal fro• any court Of"der or 

10 judgmeRt the substantive effect of which results in: 

ll (a) dismissing a case; 

l2 (b) ~odifying or changing the verdict as proYided in 

13 4&-1&-lOl(lJ(c); 

14 

15 

lb 

11 

18 

(c) granting a new trial; 

{d) quashing an arrest or sea~ch warrant; 

(eJ suppressing evidence; 

(f) suppressing a confession or ad•iss1on; 8~ 

Cg) granting or denying c~ange of venuei_2L 

l'i 1.!!l~Dl!!i~ion :Q_f_ot" deviatiga._[[.osn the presy!DQ~ 

20 sentence·reguit"~~[l£ction 11.• 

Zl Section 7. Appl t·cab·it~itY• The seotenclnq provisions in 

22 this act apply to all criooes co•llltted after July I• !982. 

-End-

-1- ss 2lq 
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SE~ATE BILL NO. 219 

INTRODUCED BY TOWEo HUENNEKENS, M. ANDERS~ 

A Bill FOR AN ACT ENTITLED: 

SENTENCING LAWS; AMENDING 

46-2Q=!Q1• MCA.• 

"AN ACT 

5EE~-

TO GENERALLY REVISE 

~~CTIONS 46-1&-201 AND 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~ SECTioN. Section 1. Sentence guideJ itnes 

except. ions-. ( 11 E:.:c.ept as prOvi-ded in subsect:.ion (2) • t.he 

court sh.a·ll i..pose upon an offender convi·cted" of t.he 

de·~ignated offense the presu.aptive ~entenc·e ·for such offense 

a-s p..-ovided for· in [section 2]. 

C2) If ~he court flnds ~hat there are aggravating or 

•lti9ating circunstances, it .ay i•pose a sentence other 

than ~he sentence p..-ovided for in [section Z] but within the 

maximum sentence provided for that offense. Such aggravating 

or •itiga"t.·ing c:ircumstances .ay include any of t.hose listed 

in [section ~or 5}• The court shall include in the judgMent 

the specific c.ircuastaoces and factors that constitute the 

r~asons for the i•position of a sentence other ~han the 

sentence provided for in (sec~ion 2]. 

{3) Except as provided in subsection (2·).- a perSOft 

previ·ously c.onvlcted or a fetony offen$e who is presently 

being sentenced for a second felony co .. it~ed on a different 
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occasion than the first shall· be sentenced to a ter·m of 

i-.prisonl8ent that is the !ientenc.e provided fOf' that ·offense 

In (section Z] increased by lOl. 

(4) Except as provided in· subsection ·(2)• a pel"son who 

has previously been convicted of a second felony offense who 

is presently being sentenced for a t.hird or subsequent 

f•lony co~itted on a different occasion than any of his 

prior felonies shall be sentenced to a term of i~prisonment 

that is the sentence provided for that offense in [section 

Z} inc,.eased by so~. This sentence may not exceed the 

111axi•u• range of t:he sentence ·provided for ·that. offense in 

Title .,5. 

(S) For the purpose of this 5ection• an offender is 

considered to have been previouslr convicted of a felony if=· 

Ca) the previous felony conviction VB5 for an of~ense 

colnlftitted tn this state or any other ju..,.isdi·ct.ioo f.or whiCh 

a sentence to a ter• of i~isonmen~ in ·excess o~ 1 year 

could have been ·ieposed; 

(b) less than 5 years have elapsed between ~he 

co~ission of the present offense and either: 

(i) the previous fetony c:orw-ictiOf\i or 

(ii) the offender•s releaS@ on parole or ·otherwise froa 

p.rison o..- other co-itatent iaposed as a result of the 

previous fetony conviction; and 

(c) the offender· has not been pardoned on the ground 

-z- SB Z19 
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of hwtocence and the conviction has not -been set asi-de· in· a 

po"Stconv-ic ti on hear i nq. 

m__ml'I.Qifo Section 2. Pre'$U10p'th .. senteru:e. The 

Hontana supFewte court: shall·w upon consul tat: ion wi~h the 

di-s-trict judges of this state, e~tabl i·sh a p,.esuap'tive 

sentence for eac·h felony offense· set forth in Title 45. The 

supre~ court shall publish the presu~tive sentences on or 

before .July· 1,. 1982. The Morttana supre~~~e court shalf· 

annual-It review the 1 ist o-r pre-su.ptive sentences and make 

such MOdif-ications as it· considers necessary. 

Section l.. Section ~-18-201• MCA• is a•nded to read: 

•46-18-201.- S-entences. that -.ay be i..,osed. t 1) 

Whenever a person has. been- found gu-i Jty of an offense upon a 

verdict or a plea of gui l_ty. t.he court •ay: 

(a) defer i•position of sentence• excepting sentences 

for driving uAder the in~luence of alcohol or drugs. for a 

period not exceeding l yeat for -any ~aisGe.eanor or for a 

period not e'XCeedin9 3 yea-rs. for any felony• The se-nt:encing 

judge May l10pose upon t:he defendant any reasonable 

rest.rt'Cti0f1s or conditions during the period of the deferred 

~~-ion• Such reasOnable restrictions or conditions -.ay 

inclo.de: 

Cl) ·jail ba5e release; 

(i i) j..--i-1 ti-Me not exceeding 90 days; 

(iii) conc:Utions. for probat.ion.; 
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( i ¥ )- re-st:t t.u_ti on-e-

C vt any, other rea~onable condl.t-i ons. COR,Si.der-edc 

necessary for rehabilitation~ fo_r the protection of 

society; or 

(vi J any c<Mebina~ion -of t:he above; 

(b) suspend -execution of sentenc;.e up to the ~~ax i.,. 

sentence allowed for the part.i-cular offense. The sentenc. ing 

judge .._, iMp05• on_ t~- def--etldant any reasonable 

restrict: ions duri·n-q_ t.he period- of svspended_ 5en'tence. Such 

reasonable res.t.rict.ions aa-y include an)l' of those listed i-n 

subsections (l)(aHil through IHCaHvi)• 

(c) iapose a fi·ne as provided by law for the offense; 

fd-} co.ait. t.he defendant: to a cOrf'~tional inst.it.utiOI) 

w.ith or without- a fine as provided by law fo.- the orfense; 

(e) impose an, ca.bination of subsections (l)tb)• 

(1)(c)o and Cllld)• 

(2} If any re-st:rictions. or conditions iMpOsed under 

subsection tl)(·a,} or tl)(b) are violated,: any et·apsed t.i-• 

except jail tiae• i~ no- a cradi• against. the s.nte~e 

unle$s the court orders otherwise. 

(3) Except as pro•ided in 46-18-ZZZo the il!lPOSitiO!A Of 

execution of the first. 2 .,ear$ of a sent.ence of, illfPTison~ 

i~osed unde¥ th• fQll~ing sections ~Y not be deferred o~ 

suspended: 'o5-5-103(Z)o "'5-5-?0l(Z)o 'o5-5-3QZ(l)o 

45-5-303(2). 45-5-~01(2}• 't5-5-503(2) and f!)o 45-9-l'Ol(ll 

-'o- SB Z1~ 



1 

2 

3 

4 

5 

b 

1 

8 

9 

10 

11 

12 

13 

l't 

15 

16 

17 

18 

19 

20 

Zl 

22 

23 

24 

25 

SB 0219/02 

and (31• 45-9-102(31• and 45-9-103(21· 

(4) Except. as providect -in 46-l·8-222t- the i.-position >Or 

execution of the first 10 years of a sentence of 

i~rison.ant iaposed under 45-5-102(2) .ay not be deferred 

or suspended. 

ill...._Al!.J~e" sha11 b&_j_II(!OSed in acCor!la·nce with 

r se-ction 1 ) •• 

NEW SECJION. Section ~. Aggravating circu•stances for 

feloni-es. Agg..-avat.ing cir-cu•stances 11ay include but are not 

li•ited to the following circu.stances found by the court to 

have existed ~t the time the offense was coMMit~ed: 

(l) The victim was •nta1ly defective Of" 

incapacitated• 

(2) The wictim was. physically helpless. 

(3) The victim was less than 16 years old or 65 year~ 

of age or older. 

(4) There ... ere IIIU1-tiple victiMs. 

(5} The defendant threatened to inf~ict bodily '"jury 

upon any person or knowingly put any· person in fear of 

im•ediate bodily injury. 

(6) The defendant took advantage of hi5 fidaeiary 

relation$hip with the victiM to co .. it ·the offense. 

(7) The defendant used or involved •inors in the 

co~ission of the cri~. 

C81 The defendant, prior ~o age 18• had co.-itted an 
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act that llfOUld have been a felony i-f coeait:ted bJ •n adult:. 

(9) The defe-ndant inflicted bod.ily injury upon 

anot.her. 

(10) The defendant· received COIII'pensatien for ca..i--t'ti119 

the offense. 

(11) Any other circu•stances considered· aggrava~inq by 

the sentencing judge. 

NEW SE~!IO~~ Section 5. Mitigating circu•stances. 

Mitigating circumstances •ay include but are not li•ited to 

t.he follo.,in:;_,: 

(lJ The defendant, at the time of the cOMMission of 

the offense fo~ which he is to be sentenced• was ac~ing 

under unusual and substantial duress. The duress need no~ 

be such tha1 it would constitute a defense to ~he 

prosecution. 

C2J The defendant was an accompl ic·e, the conduct. 

constituting the offense was principally the conduct of 

another., and the defendant•s part.icipa'tion was re-lative·ly 

~Ri-no~. 

( 3) No seri-ous bodily 

victim and no weapon was used 

offense. 

i njuf" y 

in the 

was inflicted on the 

coftlftliss·ion of the 

(~) The defendant has fully coMpensated or can 

reasondbly be expected to fully COMpensate the vlcti• of his 

cri•ina1 conduct. 

-6- ss 219 
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1 (51 The dafend-t ~isted 1- anforc.._,t authoritie1i 

2 in the p.-·for-.nce of .their dut:ias• 

3 (6) Any othet' circu•stanctts considered aitigati-ng by 

4 the sen~encing judge. 

5 SEtTJOM_h SEtTID~~ZI)-'tih_~S AMENDED !D READ: 

6 ·~6-lo-103. Scope of appeal by state. (11 Except as 

1 otherwise- spec.:i fical1·y authOf'iZt!dt t~ stat.e -=ty not appeal 

8 in a cr l.-irta1 case. 

9 12) Th-e state aay appeal fro• any court order or 

10 judgw~flt. .the substantive •ff"ec.t. of which results in: 

11 (a) di~•i&sin~ a case; 

ll (b) ltOdifying or changing the verdict as provided in 

13 ~6-l6-l02(3Jtcl; 

·~ 
15 

t c) granting a new trial; 

(d) quashing an a.-rest or search warrant.; 

16 (et suppressing evidence; 

17 (-f) suppressing a confession vr adaissiortit er 

18 191 granting or denyang change of venue£_~! 

19 .t1!J.--ti!ilicatlon of o~ deviatign frO. the Df'·es·u!Qt·jwe 

20 !afttance r~ired bx (section 11.• 

.21 section 7. ·Appl iCabiJ:tty. The !lentencing provisions in 

22 this act applr to all cri-s co-itted after .lulr l. 1982. 

-End-
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SENATE Bill NO. 219 

INTRODUCED BY TDWEo HUENNEKENSo Mo ANDERSON 

A 8lll FOR AN ACT ENTITLED: 

SENTENCING LAWS; AMENDING 

46-2o-lQ3o MCAo• 

•AN ACT 

SEEfleN 

TO GENERALLY REVISE 

SEtTIONS 46-18-201 ~ 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW ·seCTION. Section l• Sentence guidelines 

exceptions. t~t Except as provided in ~~ection--t~t 

~6-!§:£Q!• the court shall i•pose upon an offender convicted 

of the designated offense the presu~ptjve sentence for such 

offense as provided for In [section 2] UNL~SS THf_~QY!! 

FINQL~CCOROANCE_.!jiTH [ SEillQ!!_~j_ THAT AGGRAVATING 

CIRCUMSTANCES ARE PRESENT OR IN ACCORQANCE WITH {SECTION 6] 

.!!:!!! M I TI GA TING_~IJMS lANCES AR.Lf!~ • 

~t-~~-the-eowr~~+ftdS-~h~-•r•--agqra•et~g--~ 

aH-i-geot-+ng--e+r-e.,....<t•~.,.--+~-~MT--~-e-a-s@ft'tefte-e-et:Mt­

<tM"-~-~"~etH!@4"'"~~-for--i-~f<Seeot-ieft-rt-t)1f-t--wt-~-fttrt-tite 

• .,. ... ..,..-.,eft~enee-pt'ev-+1!fet!t-f.er-t:tr.lft-o-F-Ftm~-5tteh-~evat:i-rt-g 

et-•ft1-g1t~-e+~~flee-s-....,-tfte-hrde-tlfty-ef-~h&'$"@--4i-sHd 

+-E-~ect...,......+-e..-~i•-'l'h,.-ee_..,__+-*""'•"t~e-ift-the-jodg-M 

~tte--~;-e--e-t-re~tHJftenett~--.M-feeftl..,_-tfte't:-c:-ons't:~tl't"e~ 

yea~eftS-~&r-the-T~+t+en-~--a--sea~ftee~~--~hen--~ 

~.,.t,_,._JH"..,*'Iett-+'--1~eeti<>"-i!-t. 
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f3t--Eweepe--s~--p~e.+ded--*"--~ubseet .......... f~~-~-per•eft 

JH"t!!¥Tetts ... y-eeft¥-ie~d-e.f-e-f.e•eny_.t:eft"5f!'-whe--*s:.--JWWS.~ 

&e-i-l't~e'ft~efteed-f'o.--a-seoeend-M!ieny-eo-H~ett-ea-e-ffi-Heren.­

oeees+-etr-t:hett-~+te--HrH--'S'he+-.._f!te-~e'lftefteec:t-to--a-Mr.-ef. 

,...,....,.~-----+s---s .. ..-.,...,.,;.sed ~thet-of1'8ft-se 

+..-fseet+ow-~i-+fteree-sed-by-~• 

t+t--E•eept-es-p~eY+ded-ift-~eet+e~~i•-&-pe#§eft-who 

~~-~e·~~+y-been-e&ft~e~~-e-seeon~-feJeRy-e++ense~ 

~s--~Pe~~•y--b~*ft~~e~fteed-~•--e--~tr.rYd-e~ti&se~aent 

+e*eny-ee.ei~~eft-Gft-e-di~fe~~-~a~ton--~han--eny--~--~~ 

~or--+e+e"~-~~ ... -be-~ft~eneed-~e-e-eer.-~-~son~ 

~he~-~tr.e-~~teftee-pr~ee~e~~e~-~~e--+ft--f~e~Teft 

~i--~nereesed--~--§9••-~ftis--sen~enee-~-ft~eweee&-~ 

•ew~~~~e-o~-'t:~e-5eft't:ftfte~e.+6ed-•OP-~~--ef~nse--tn 

'J#+e-<t5-. 

t~t---F--~e,.e--p...,.,.._....-M..._~---=i:+--sft-ef1'emle~" 

een5+t!teP~~~ev@-been-~~+y-~t~et!t-of-e-#e~y-i4+ 

t<~t-~the-p .. .,Yi--f'-y-eororie!t.....,__,.~-----o-H'e""" 

ee~~tf-*"-etri-'S"-~~at:e-&fl'-etty-M+ter-j1Jri"Sd-i-e-t.+.......-.,.,._,.h-teh 

o-sen~enee-~e-e-~e.•-ef-T.pr+~Men~-~-exee~--84--+--year 

e~d-heve-~~-+~edf 

fbi--+•~---t,.eft--5--yeers--toe...--.... psed--&ei:weeR--~ 

e.,_+fl'i-eft-of.-t-tr.e-,,.e§eftt!'-e.f.fens-e-tmd-•+..._,~• 

tit--~he-p•e~+~~~e+eny-eonw+~•+eft~-o• 

t**~~e-o~~e"derA5-re~~~-pero+e-or-et~-*se-~ro• 
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JH""'i-§'l!tft-'Or-o~ft .... ~-+<t-~--*_,.es-ed--H-e--re"'!tl:lll-~--ef--*he 

prt!"Vt .... ~-fe+....,._ri<ett--aftd 

tet--the-<>ffeftder--lt.,»-not-eee,..,ord-ed-_411"_ 

ef--i~ence-end-'tlte-eerw+c~-ion-ttes-~-been-"We't-&S~He-Tft--e 

~'t''e&ft.Y-i'et:i-on-fteeta+""w 

NEW SECTION• Sect ion z. Presuaptive sen~ence. The 

Mon~ana supre~ cour~ shall. upon consultation wi~h the 

district judges of thiS sta~e, establish a presu~i¥e 

sentence for each felony offense set forth in ~~-~ 

f SECTION 1] Ill THill! TH£ RANGES CONTAINED THERE Ill! AI!!) FOR ALL 

OTHER FELONT OFFEI'ISES SET FORTH 1111 THE MI:A WITHIN_-I!!!i 

SEIIITEIIICJNG RANG{! IF AI'IYr OES1GI'IAT~D FOR EACH SU(H OFFENSE. 

The supre.a cou·rt shal-l publi-s.h the presu.ptive sentence!. on 

or before July l• 1982. The Mon~ana supre .. court shall 

annually re·view the li-st: of presuMpt.ive sentences and •ake 

such •odifications as it considers necessary CONSISTENT WITH 

THE_RANGES SET FORTH I" [SEtTION_!j. 

Section 3. Section 46-18-201, MCA, is a~nded to read: 

•tt6-l8-ZOl. Sentences -that nay be i•pos.ed. (1) 

Whenever a person has· been found gui 1 t.y of an offense upon a 

verdict or a plea of guiltr• the court aay: 

(a) defer iltpOSi t·ion of sentence., excepting sentences 

for driving under t:he Influence of alcohol or drugs., for a 

period not exceeding 1 year for any flli sda.eanor or for a 

period not exceeding 3 years for any felony. The sentencing 

-3- SB 21'1 
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judge 11ay i-.pose upon t:he defendant any reasonable 

restrictions or condit:ions durin·g the period of the deferred 

i~osit.ion. Such reasonable restriction~ or conditions •ay 

include: 

(i) jail base .rele-ase: 

(ii) jail ·tt-.e not exceeding 90 days; 

(ii.i) conditions. for probation; 

( i v) resti t.uti on; 

fv) any ot:her reasonable conditions considered 

necessary for ~ehabilitation or for the protection of 

society; or 

(vi) any combination of the abovei 

(b) suspend execution of sentence up to the aa~iau• 

sentence allowed for the particular offense. The sentencing 

jud9e ""'Y i•pose on the defendant. any Teasonable 

restrictions during the period of suspen~ed sentence. Such 

reasonable restric~ions aay include any of those listed in 

subsections (1)(a)Ci) through fl)(a)(vi). 

(c) i•pose a fine as provided by law for the offense; 

(d) ~o .. it the defendant to a correctional institution 

with or without a fine as provided by law for the offense; 

(eJ impose any ca.binatton of 5Ubsections (lJ(b), 

(l)(c). and (l)(d)• 

tZ) If any restrictions or conditions i•posed under 

subsection (l)(a) or (l)Cb) ar'!! violated., any elapsed ti•e• 

_,_ 58 219 
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except jail time• iS not a credit against the sentence 

unless the court orders otherwise. 

C3) Except as provided in 46-18-222• the iaposition or 

execution of the first 2 years of a sentence of i•pri-son.ent 

iaposed under the following sections .ay not be deferred or 

suspended: 45-5-103(21• 45-5-202(21• 45-5-302(21• 

45-5-303(21• 45-5-401(21• 45-5-503(21 and (31• 45-9-101(21 

and (31• 45-9-102(31• and 45-9-103(21• 

{4) E~cept as provided in ~6-18-222• the i~osition or 

execution of the first 10 years of a sentence of 

i~rison.ent i•posed under 45-5-102(2) aay not be deferred 

or suspended. 

rSI All sentences shall be i~posed in acforda~_~ith 

L!!.ctJ an 11.• 

!!§!~'ffBJ!:!.-5ee1:'i....-.. •--Agg<"e......,..ftg-ei'ft-~t"""e'O-fl>r 

~ei""~.--A!J!I"'""et'ift~eifl:-.o...,.,,.-~...-tllde-t>ut-ere·-...no 

+~~ed-~e-~~4e+~~+n~~~~e§-4e.a8-hy-~-eou~~o 

h8Ye-eJ~t~d-e1:-i:he-1:-i-._--_~-e+fel'lse-WI!l$ ea.ait~e&l-

t-l't--=Fhe--Yi'et+--~---+..,---•feeth•e----er 

.....,epeerteteb 

t~'t--'F~e-w'iet'ie-we~-phys'ieeJ+y-he't~~ 

t4t--.Jlrte-'¥-iH'*a-•e-s--4e-~~~heft-i6--ywers-o+tl-:or-6S-yeer5 

M-ege-o..-'tder-. 

t<tt--'fhe.-e--were-~*-"*~·~,. 

t~t--:Jhe-defeftda..t-th~eetan~~e-fwf+'iet-bod+ty--in~ 
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_,_.....,.,_1"~--.... --lt-~-t--r~ett-in-Feer­
+~~~e ~adily-~ftjvPyw 

t6t--fh~fendaftt--~lt~edYefttege--~--fti~-~+dwctery 

t'el<>t+-~~i:h~M-..'iet'i•-te--'it-the-.WFeft-.. 

H't--fhe-dehftd..,.i!--"e<f--...--+_......._ __ ,__tn--

ee.-*'!1-S*Oft"""of-tl'te-eri..,._ 

t3t--fhe-6e+eftd~-pr'io~te-e~e--l6.-hed-e...t~--eft 

eet--thet-wea+d-he.e-hee..-e-fe*e..,-'i~-eo.-..i:ted-er-an-ed~ .. 

t9t--'fh-det'eftdaftt--tftH-iehcl---loltdi+y--'ifl:f-y--­

afttt"t:ttet"w 

·t-tet-'fhe-'cle~<ltiM-t'ft'et,..d-ee.pe.,..ft~e.-.::~n"'J 

1:he .... eHeft~ 

t-l~~ny--othet'-e'irett-..,._e_,.+_d __ .... t'ing-e,. 

'the-~-t ....... tNt- :t~Hf!re"o 

MEtf-_3H.-H!r-See~+ett-4-ft+t!i~~ttg-----eT-rea..sH~es.. 

M'it+<jet'iftg--,..._.e_,t......,~--y-Tnfltide-i>n-__,et'-4U+i!etl-to 

...... -4 ...... _......,. 

t-lt--~~fendeftty-et-the-.,..._-~--the--eo.-....,ien-of 

the--&t'--f .... -wh'ieh--he--'i~-.. ..-.. ~--.....,tittg 

~e·~~'flf--eftd-~-."'5t:e"'ti-e-l---ft1"'e'S"S .. --.Jtte-tl.we'5'-s-~~ 

...,_ __ ....., .. __ i:...,t--'it--w<Mtld--H'i---e---..-e--M--the 

pr8'5'-eefti'el"tw 

ti''t--'Fhe-defettd-~--~~..-e..--ee..-p»ee.--the--e""­

~tH:ft'ift'g--the--.Wh"".,__.,..,._,..tftripe'Hy--the-e-ct-of 

...-fl'-.-eftd-'the-de~e-a,--p,._etpai!.....,__...,,.___..,..et'i•ri-, 
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f'3't--~---~~+y--Htjltry--we-~ftf+_-.._ 

wes--fiecf--'tft--~he--ee-nsi'en-ef-·-tite 

-oew 
t'lt--'ftl--l!lef'•••ultoftt--lotts--h++y--ee!Opt!,..,tetl--er--e­

~~sena~+y-~e-e~eeted-te-Fa .. y-~~te-t~e-•~ee+a-&f-~ 

erilftft!t!tf-etlt'Wh:foe-t-. 

~.....,e-de-eftt!-..--r'!tt>e<t-htw-eftf•~-..e--.... +e+H 

~ft-~~~e~~e-e•-.ne+r~~~ ... 

tfrt--Arty-e-t....,._ffett~~Se-...-e.------.+<Jee~-l>y 

etle-seneene+ftg-j~~e. 

NEW SEC!lQNo SECTION ~~~~NG~--­

EXCEPTIONS TO PRESUMPTIVE SENTENCESo__!!l 

TO !!fill~ 

!!EQUES T OF 

EITHER THE DEFENDANT -~~PROSECUTION•~~ COyRT SHALL 

~!rr_LHEARING~ TO THE IMPOSITION OF _SENTEN(.E TO 

OET~!!LJ!!L_llti HNg_Qf_!; IRC UMST ANCES ENUI'IERATEJL~ 

QELTION 5 OR 6J... 

llL-I!!L~ll!!!!UHAlL BE HEL 0 _ BEFOJiL!!:!E._!; Dll!!.....i!!fl NG 

WITHOUT A .JURYo _ __!~QEFENOANT AND THE_...f!!!SECUTION_~ 

ENTI!.!,!_Q____!Q_ THE ASSISTANCE OF COO!!ill.LtJ!!!~~Ol\Y PRO!;ESS, 

AND CRGSS-EXAHINAHON _!!f.__NITfnSS~i._~APPEAR THE 

~~~ 

lll_!f_I!_.!PPJ;t.RS BY A PREPONDERA~_TH~ENCE 

SUBMITTED OURING THE TRIAl AND DURING THE SENTENCING HE!!!.!...H!< 

THAT NONE OF THE CJRCUI'ISTAHCES E~RATEO IN_fiECTION 5 OR 
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U_Ur!iTEOo__!l:!E COtJ!T SH!!l IMPOSE THE ~AB_!& ~!!!!! 

PRqUMP!lli_~E~ IF IT APPEARS l!!___A PREPQIIDERANC~_Qf 

THE_....-.ID!IDENfL __ lli!__Q!!!L_!l!L_MOI\g OF THE C IRCUI'ISTANC ES 

~.!lERATED IN ( SECTIOI'I LJ21!-~-~_gSTEO.L....!!:!E.__!;2!.!M_~!:!!il 

~Q~....!!:!E..!efb!f!BLLll!!li!!!;LAS P'ROVIDEO IN ( SEI:TION 5 OR 

ili 
til-I.l:!UQURL~!:!!.!,L STATE THL REA~ONS FOR_lT ~..J!ECU.!Q!! 

!!L!!lli!NG A!!!!L~!:!!!,.!, INI:LUO~__MLIDE!!TIFICATJOI'I Q~-f~ 

'!fllgQ__UPON _ _l!'!.._!!!~....!!i.....J!lli!!!!!!J!TlQ!!o THE SHHMENT 

~ALL!!L!NC.!,Y.!!~!L!~ THE .JUOGMENTo 

!!._~_g_!;!IO!!_• _g!;!!ON 5~_!~!YATING CIRCUMSUNCES...£2!\ 

!:_ELQNIES__::-_INC!ill~~~NAL!IES~_!!I THE COURT_Still.ll AQO TO 

!!:!~ M~!!! ~!!ESU!!fTIYL~ENTENfLfOR A FELQ!~LQfillSE_....£ll 

Qf__ __ THE HA-- SE!jTENCE_fQ!!___EAC.t!_Qf....___!.t!L._FOU,QWH!G 

~GG~! IN!!_ C IR!;~!! NC E S FQll!lQ_J!L!!:!L COURT ...!Q_!:i!YL EX !ll£!1 

!L_!~-I!!!L!!:!L_OFF~NSE WAS COMMITTED, KNOWN BY THE 

ill~!!DA!!L_!!L_PIS!.t-.!!!UQNSIDillQ.....l!!.... THE OEF£!!Q_M!T IN THE 

!;.Q!!IH SS!DN Of....!!!LQFFENSE: 

i!l_2!!_E __ VlC!!!!._ _ _!!!_S_ MEI'IJill!__...QfifECTIVE 

!NC~PACI!ATEQ;_ 

OR 

i.!!L...!!:!JE: .... Jt! tT l.!l~~__!!!!S I CA!J, . .L tiEL I'LE sa 
!fJ_!!!§_yiC!!!LJ!!.LJ.lli....!HAN_.!.UEARS.J;!!,Q..J!!L2i._!EARS 

!!f_!GE .... Q8_Qb2fBi 

.!.!!.1-I.J:!ERE .!If.!!~ MULTIPLE VIlli.!!~ 

HL....!!:ILQEFEI'IDA~~!ATEN~O INFLICT BODILY INJURY 
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SB 0219/03 

~--~~!__fERS~-Q~ KNOWINGLY PY!__!NY PERSON IN_FE!R OF 

!~J;QIAT_LM!OU!_INJURYj 

(F) THE DEFENDANT TOOK ADVANTAGE OF HIS FIDUCIARY 

lli!TIO!:!SHIP _!!!TH THE_l!!tTtM..!.!LtOMMl!.__!HE OFFE!!lli 

!Jil __ THL_OEFENJ2M!!JllQ__Q!L_!lffQLVED_M!NORS I!! THE 

COM~ISSIO!!_Qf_!HE CRIMEj OR 

~~£_!/§FENQANT~~!~!D ACE 18, HAD COMMITTED AN 

~CT_ THA!_WOULO_l!AVE BE§N A FELONY IF COMMITTEO_§!_~QULTo 

~1--!tl~QyR!_~~!~QQ_!Q THE __ ~~~~SA¥ PRESUMfTIVE 

SENTENCE _fQ~ A FELON!_QFFENSE 5l!L.Qf_!tl]; :!!!lN&AfSII'I SEN!~ 

FOR_EACtl_!lf_ THE_FOLLQWI~G AGGRAVATING C !RCUMSTANCES FOU~!L§! 

THE CDYB!_TO HAVE EXISTED 

coM~rneo: 

L!l~t: DEFENDANT 

ANOTHERi 

AT THE TIME THE OFFENSE WAS 

INFLICTED _BODILY INJURY UPON 

~l _ _!tlf_QEFENQ!NT_RECEIVED COMPENSATIO~_fQR COMMITTING 

!!:!LOFFENS§i 

{£l_!!:!U§ELNQ~NT ~-!!l!!LE ENCA§EO I!L!!!E COMMlSS ION OF 

THE _f!tf§NS§__, _!!1m!!!lli! DISPLAYED• BRANDISHEO,_OR OTHERWISE 

USEO __ !__f.!BEAR~-' __ QESJRUCT.l!L__Q§Y!f§ _ __!L__DEFINEO IN 

~j!-3321!l~ OR OTHER O!NGEROIJS WEAPQ!!i 

!DI THE QEFE!!QAN!_HAO PREYI'QIUJJ_J!ll!L!;Q!!J(ICTED_OF A 

FELD~Y• 

Ul_!l!~QURT SKAJ,l ADD TO THE IIAHBMSR'I PRESUMPTIVE 

SENTENCE FOR_!_fELON! OFFENSE 10~ OF THE -I!Af9R¥ SENTENCE 
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FOR EAC!;!_.Qf_ THE_FOLLO!!!~C AGGRAVATIN§_!;IRCUMST"~CES FOU_t!!L.!!! 

!l!f __ COURT __ TO__l!~§__!!IST§Q__!!__!HE TIME THE OFFENSE~WAS 

COMMITTED: 

Lal__!tlE DEFENDANT IS A PERSON WHO H"D PRE~IOUSLY BEEN 

!;ON!!lCTED OF ~-OFF§_t!SE_COMMITTEQ_UNJ!S!Ll.!Ll!•S•C• 92't!CJ~ 

!ME~DED,~!_Q!FFER§NT_OCCASION_!l!!N THE PRESE~T OFFENSE OR 

!!!:!Q~Q P!I.EVIOUSL!_BE§!L&QNVICTED_OF AN OFFENSE IN THIS OR 

ANO!HER_STA!§.L&~!!§D ON_A Olf!§!£!!!L OCCASION THAN THE 

PRE~ENT_OFFENSE, OURIN§_THE COMMISS!IIfll OF IIHitH HE KNOifiNGLY 

OISPI.AY§!l.L__l!!!NDI~!:!EQ~ OR _OTHfRWISL~_!__FIREARM, 

DES JR.!!&!!.!t.LDEV!CE __ !_L_DEFINED __ !!L 45-8-3321'11 t OR QTHER 

~§EROy~_!!§_!fl!~i 

~__!l!f__QEFENDANT·Js "PERSO~ WHO HAD PRE¥1QUSLY BEEN 

CONVICTED OF " SECONO FflQ!iL.!!ffrnE AND WHO IS PRESENTLY 

BEI_t!~ SENTENCED FOR A THI!l!-Q!~SEQUENT FELONY COMMITTED 

Ofll ,._DIFFERE!!!_OCCAgllfii_TH!N ANY_.Qf_HIS PRLOB_!:§lQ!!IESo 

lll_..fQ!L!!!E PURPOSE OF THIS SECTION! _!!!__OFFENDER 15 

&Q!!~IOER§!L!l!_l!~:tL!l_EEN_fREVI OUSI.!_~CTEO OF _!_FELONY __lli 

L!l__!!:!§_fBE\IIOUS_FELQ~LfONV!Qlllfll WAS FOR AN pFFENSE 

tOMMrTTEQ_!J'LTHIS STATE OR ANY O.!!:!§!L.lY!\ISDiillQN FOR WHICH 

LSENTENCE _ _!!L__! __ !fB.!L!!f IMPR lSONMEN! IN EXCSll_!!LL!.fM 

COUJ,O HA:tLJ!EEN_IMPOSEOLAND 

~L_!tlLQff§~QEJLHAS ~OT BEEN_PARDDNEO ON THE GROUND 

!lf__!NNOCEt.ICE "NO THE CONVICTION HAS NOT BEEN SET ASIDE_!!!_! 

POS!CONV!tTIQ!LtlEARit.IGo 
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ill A CIRCUMSTA"NCE THAT CONSTITUTES A !.ESSER INClUDED 

OFF{NSE OF THE PRESENT OFFENSE OR A CIRC~~!H!! 

~!ITyTES ~ECESS!RY ~lE~NJ OF THE PRESENT _OFFENSf HAY 

.. OT __ J!.Lfru!!!!L!.!!~!L!GGRAyATING CIRCUIISTANtE FOR PuRP~ 

l!E_!!llL sec r~~ 

NEJ! SECTIO!j_• _SECTIJl!L!!~ITIGATIHG ~IRCUHSTANCES_..f.Q!! 

FfLQlli~--==_!!.!iQ18;fLfEI'tAlTIES. IF APPROPRIATE FOJL.!!:!!;. 

OFFENSE• T~ COURT SHAlL REDUCE THE SENTEI'tCE FQR A FJihQ!! 

OFFENSE BY 11»: FOR EACH OF THE FOllOIIING MITI!l!.!!:!!! 

CIRCIMSHNCES FQYNO TJL!!E PRESEI'IT: 

(11 THE D{FE_t!Q!~_!!_THE TIM£ OF THE CQII!11SSID!!__!!f 

THE _ _QffEffSE_£DR__J!tllC!t.~-!.L!lL!!LgJ!!~l!.L!f!L!U!!!J; 

UNOJiR ~~~!!0 SUBS!!NTIAl OURES~. THE QURESS NEED NOT 

BE ___ SUCJ:!_THA!__!!_2!QULD_ CONSTI!UTE _ _!__Qli!:JiNSE_!Q_~ 

PRG~ECUTIOOI. 

12l TH)i_QEFENOANT liAS AN ACCOMPLICE• _THE _J;.!lli~ 

tOrt~ T ITUTING__!J:!L_QfllJ!ll__ WAS_..!!!.! NC JP !l,.!,_!_..ll!L91':!Ql!£L!!f: 

!NO!~~ A"O THE OEFErtDANT"S PARTICIPATION NAS _ _!!_ELAT!YELY 

,!!I!!2R• 

131 NO SERIQY~ BODILY INJURY MAS INFLICTED Ort THE 

VICTIM NOR W!l_~_2!EA~~-!.!!.-!!:!L.£Q..1111ISS!Q!L._QE_ THE 

OFFJi!!& 

~l__!l!~_l!!fJirtOA!j!___!:!Al__fY!,_LY COMPENSATED _OR_~ 

~~ONA@~@£_S!~TEO TO FUllY ~f~!TE THE VICTIM QF HIS 

~RI,!!l!!!!,._~~OUCT. 
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{2L..I!ff OEFENDAI'tl. ~STED_!_!!! ENFORCEMErt! AUTHOit!!ill 

IN THE PERFQRHANCE OF THEIR OU!IES. 

NEW SEC.!!Q~Q!Lll__!!fiYHPTIVE SE!t!ENUNG RA~ 

FOR_IDCIFIEQ...fi&Jl!UJi:h_ PURSuANT TQ [SECTIO!j 21 lH!i I!Y!!~ 

SUPREM!: C!ltJitT SHALL El_!,!.!!lJ~H A PRESUMPTIVE Sti8l!!ME FOR 

EACH OF TH~_f!l!,_LOHIIIG fELONY OFFEN~ES WITHIN THE DESIGNATED 

!!.M!!ili.:. 

Ill 55_!Q_TS YEAR~ FOR~!l!!;~HO,!!!CJI>Ej 

Ill Z5 TO 35 YEARS FOR lllTill!ED DELIBERATE t(JMI!;IOE; 

.UL2-!0 10 YEARS FOR AIOI!!!!L!!R SOLICITIICG SUIClOJi.i 

tiL..L.!!L~ YEA!!:L!:~SSAUL T UNDER~tl!llllli 

UL2Q..IQ_~~ FOR_AGGRAV~TI?O ASSA!.!I.!.i 

!f!l_l_!Q...~ YEARS fll!_!NT IHill!IONj 

!ll_l_!Q_~ YEARS FOR MlS!!~!~fRISONER~ 

f!!l_2_!!L!!L!Ji!RS FOR KIOrt~i!lliJ. 

.L!l~_..!Q_5l!_!EARS FOR A.!!li!!~YATEO KIONAPPJNG NI!HOUT 

VOL!!NTAR~illg_QLY1~!1Hi 

!!Ql2._!0 10 YEA!~!I!!._!SJ!AVAT@__!U!l!lAPPING _WITH 

VOLUNTARY RELEASE OF YltTI·M; 

ll!LL!!Ll YEARLfOR CUSTOOI A!..J!ll.t!!ffRENCJi.i 

!ll.Lll..IQ_Z5 YE_!!!Lf!!!LRQJ!BERY j 

1!1L~L....!l!__2L__YEAR_S_FOR _ __g_JQl.!_L_!~SAULT _!!NOER 

45-~=~~.U.li 

1!~.1_!2_T0_20 YE~!!L_El!!__SEXYAL INTERCOURSE WITHOUT 

~ON~.!i!!!_uNOE!Lf!~-5-~~li 
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lliL!l~_!Q__ll_ YEARS __ FOR __ gX!IAL_!NTERCQUR~L!!!.!!iQY! 

£Q!!~ENT ~~~-~~.l.Hi 

.l!li_l_IQ_5 YE~RS __ FOR_ DEVlli.L .. 2fXUAl__fQNOUCT __ J!!:!!!ER 

~1::Wllii. 

il~ _ _!!! __ !L_!EARS __ FOR DEnATE_li!!!~CONOUC...LJ!NDER 

!! 5-~::2.Q.H.ll i 

1!!!12__!!! _ _!1 __ YE~!!.L FOR __!l;~!!!!~TEO_~_B.Q!:!l!!lm'!____f!!: 

PROSTI!J!!lONi 

illLL!JL.L YEAR_L!:OR_!NCE~!i 

HQLL!Q_~...!fM~-E!!!L!!Jl!ffiiPPOR T; 

lliL!Q_!l!_20_.!~~~_fl!!\ SEX~ABUSLOF ...f!:!!lDRf!!.i. 

ill.l__2_!!!_!!L!EARS_tQ!LNEGLIGEJ'lT ARSON; 

il1L!Q_!l!_,l!!_!f!!\~ FOR ARSQ!!i 

~-!Q_10 Y~ARS_FOR 8URGlARYi 

il2.1...!2....!f!_,lLYEAR~_fl!!!__!l;~RAVATED BURGLAR!i 

~L.LHL!5 YE ; FOR CRIMINAl SAlE 01' DANGEROUS QRUGS 

!/14D£!L!!5-9-l Qll.ll i 

H~ _ _!Q__.l1_ YEARS FOR C8IMINAL SALE QF DANGEROUS 

ORUGS UNOER 45-9-101131 WITH A PRIOR CONVICTION; 

20 H!!.L35 _!!!~ YE~!!L_f.!!!L..fRIM!NAL SALLQL DANGEROUS 

21 ORUG.L__UNOER 45-9-IO!ill____!I!Q!l._.L_!HIRD OR SUBSEII!!f!:!! 

22 CONVICT!ON; 

2l ill12_!Q_!Q...!f~RS_FOR CRIMtlfAL POSll.ll!!!.!LDF DANGE!!OUS 

24 DRUGS WITH INTEJ'l!_!Q_SEL~ 

25 SECTION 8. SECTION 46-ZG-103, MCA, IS AME!jQEQ TO READ: 
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·~-20-103. Scope of appeal by state. (1) Except as 

otherwise !r.pec.i fically aut:horizech the state ~aay not -appeal 

in a criminal case. 

t 2) The state 111ay appeal f.ro• any court order or 

judgeent the substantive effect of which results in: 

(a) dis•issing a case; 

(b) .odifying or changing the verdict as provided in 

46-16-702( 3) (CJ; 

(e) granting a new trial; 

(d) quashing an arrest or search warrant; 

(e) suppressing evidence; 

(f) suppressing a confession or adMission; &r 

(q) granting or denying change of venue1_2£ 

(h! ep~e~t-:f-r-feb1tft-f1' ... HISAPPLICATIQ!t....Qf 

~pres~tive sentenc~uire~J._lsection__l..] OR_~ 

EXLEPT!ONS .!;!!!!!!~£!!_!!![SECTION 5 OR 6].• 

Section 9. Applicability. The sentencing provisions In 

this act apply to all cri.-es ca..t·tted aftar .July 1 .. l98Z. 

-eoo-
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HOUSE JUDICIARY 3/26/81 

Respectfully report as follows: That ..••.••...•.....•.... :.~.~~::~---··································-······-············- ...•...... Bill No ..... ~~?........ () 
BE AMENDED AS FOLLOWS: 

1, Page 1, line 10. 
Following: •." 
Strike: "(1)" 
Following: "in" 
Strike: "Subsection (2) " 
Insert: "46-18-201" 

2. Page 1, line 13. 
Following: "[section 2]" 
Insert: "unless the court finds in accordance with [section 5] that 

aggravating circumstances are present or in accordance with [section 
6] that mitigating circumstances are present" 

3. Page 1, line 14 through line 2, page 3. 
Strike: subsections (2) through (5) in their entirety 

(Continued) 

• 

• 

JUDICIARY COMMITTEE 
SENATE BILL 219 - Continued 

4. Page 3, line 6. 
Following: "in" 
Strike: "Title 45" 

·. 

........................... l:lar.ch ... 26 .•.............. '" .. U ..... 

Insert: "[section 7] within the ranges contained therein and for all 
other felony offenses set forth in the MCA within the sentencing 
range, if any, designated for each such offensen 

5. Page 3, line 10. 
Following: "necessary" 
Insert: "consistent with the ranges set forth in [section 71" 

6. Page 5, line 8 through line 4, page 7. 
Strike: sections 4 and 5 in their entirety 
Insert: "NEW SECTION. Section 4. Hearing to determine exceptions 

to presumptive sentences. (1) Upon request of either the defendant 
or the prosecution, the court sha~l qrant a hearing prior to the 
imposition of sentence to determine the existence of circumstances 
enumerated in [section 5 or 6]. 

(2) The hearing shall be held before the court sitting 
without a jury. The defendant and the prosecution are entitled 
to the assistance of counsel, compulsory process, and cross­
examination of witnesses who appear at the hearing. 

(3) If it appears by a preponderance of the evidence 
submitted during the trial and during the sentencing hearing 
that none of the circumstances enumerated in [section 5 or 6] 
existed, the court shall impose the applicable mandatory sentence. 
If it appears by a preponderance of-the evidence that one or more 
of the circumstances enumerated in [section 5 or 6] existed, the 
court shall impose the applicable sentence as provided in [section 
5 or 6]. 

(4) The court shall state the reasons for its decision in 
writing and shall include an identification of the facts relied 
upon in making its determination. The statement shall be included 
in the judgment. 

NEW SECTION. Section 5. Aggravating circumstances for 
felonies -- ~ncreased penalties. (1) The court shall add to the 
mandatory sentence for a felony offense 25% of the mandatory 
sentence for each of the following aggravating circumstances found 
by the court to have existed at the time the offense was committed, 
known by the defendant to exist, and considered by the defendant in 
the commission of the offense: 

(a) the victim was mentally defective or incapacitated: 
(b) the victim was physically helpless; 
(c) the victim was less than 16 years old or 65 years of 

age or older' 
(d) there were multiple victims; 
(e) the defendant threatened to inflict bodily injury upon 

any person or knowingly put any person in fear of ~ediate bodily 
injury; 

(f) the defendant took advantage of his fiduciary relation­
ship with the victim to commit the offense: 
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JUDICIARY COMMITTEE 
SENATE BILL 219 - Continued 

__ ~~,>r_c_h __ 2_h_ ......... 19 ... ~.+. .. . 
(g) the defendant used or involved minors in the commission 

of the crime; or 
(h) the defendant, prior to age 18, had committed an act 

that would have been a felony if committed by an adult. 
(2} The court shall add to the mandatory sentence for a 

felony offense 50% of the mandatory sentence for each of the 
following aggravating circumstances found by the court to have 
existed at the time the offense was committed: 

(a) the defendant inflicted bodily injury upon another~ 
(b) the defendant received compensation for committing 

the offense; 
(c) the defendant, while engaged in the commission of the 

offense, knowingly displayed, brandished, or otherwise used a 
firearm, destructive device as defined in 45-8-332(1), or other 
dangerous weapon; 

(d) the defendant had previously been convicted of a felony. 
(3) The court shall add to the mandatory sentence for a 

felony offense 100% of the mandatory sentence for each of the 
following aggravating circumstances found by the court to have 
existed at the time the offense was committed: 

(a) the defendant is a person who had previously been 
convicted of an offense committed under 18 u.s.c. 924(c), as 
amended, on a different occasion than the present offense or who 
had previously been convicted of an offen·se in this or another 
state, committed on a different occasion than the present offense, 
during the commission of which he knowingly displayed, brandished, 
or otherwise used a firearm, destructive device as defined in 
45-8-332(1), or other dangerous weapon. 

(b) the defendant is a person who had previously been con­
victed of a second felony offense and who is presently being sentenced 
for a third or subsequent felony committed on a different occasion 
than any of his pr-ior felonies. 

(4) For the purpose of this section, an offender is considered 
to have been previously convicted of a felony if: 

{a) the previous felony conviction was for an offense 
committed in this state or any other jurisdiction for which a 
sentence to a term of imprisonment in excess of 1 year could have 
been imposed; and 

(b) the offender has not been pardoned on the ground of 
innocence and the conviction has not been set aside in a post­
conviction hearing. 

(5) A circumstance that constitutes a lesser included 
offense of the present offense ~r a circumstance that constitutes 
a necessary element of the pcesent offense may not be found to be 
an aggravating circumstance fer~ttrposes of this section. 

NEW SECTION. Section 6. Mitigating circumstances for 
felonies - reduced penalties. If appropriate for the offense, 
the court shall reduce the sentence for a felony offense by 10% 
for each of th-e following mitigating circumstances found to be 
present: 

(1) The defendant, at the time of the commission of the 
offense for which he is to be sentenced, was actinq under unusual 
and substantial duress. The duress need not be such that it would 

constitute a defense to the prosecution. 
(2) Th~ defendant was an accomplice, the conduct constituting 

the offense was principally the conduct of another, and the defendant' 
participation was relatively minor. 

{3) No serious bodily injury was inflicted on the victim 
nor was a weapon used in the commission of the offense. 

{4) The defendant has fully compensated or can reasonably 
be expected to fully compensate the victim of his criminal conduct. 

(5) The defendant assisted law enforcement authorities in 
the performance of their duties. 

NEW SECTION. Section 7. Presumptive sentencing ranges for 
specified felonies. Pursuant to [section 2] the Montana supreme 
court shall establish a presumptive sentence for each of the followin~ 
felony offenses within the designated range: 

(1) 55 - 75 years for deliberate homicide; 
(2) 25 - 35 years for mitigated deliberate homicide; 
(3) 5 - 10 years for aiding or soliciting suicide; 
(4) 2- 5 years for assault under 45-5-201(3); 
(5) 10 - 20 years for aggravated assault; 
(6} 1 - 5 years for intimidation; 
(7) 1 - 5 years for mistreating prisoners; 
(8) 5 - 10 years for kidnapping; 
(9) 40 - 50 years for aggravated kidnapping without voluntary 

release of victim; 
(10) 5 - 10 years for aggravated kidnapping with voluntary 

release of victim; 
(ll) 3 - 7 years for 
(12) 15 - 25 years for 
(13) 5 - 1.5 years for 
(14) 15 - 20 years for 

45-5-503 (2); 

custod·ial interference 1 
robbery; 
se:>lual assault under 45-5~502 (3); 
sexual intercourse without consent undf" 

(15) 25-35 years for sexual intercourse without consent unde 
45-5-503 (3); 

(16) 
(17) 
(18) 
(19) 
(20) 
(21) 
(22) 
(23) 
(24) 
(25) 
(26) 

45-9-101 (2); 

1 - 5 
5 - 15 
5 - 15 
1 - 5 
1 - 5 

10 - 20 
5 - 10 

10 - 20 
5 - 10 

15 - 25 
5 - 15 

years 
years 
years 
years 
years 
years 
years 
years 
years 
years 
years 

for 
for 
for 
for 
for 
for 
for 
for 
for 
for 
for 

deviate sexual conduct under 45-5-505(2 
deviate sexual conduct under 45-5-505(3 
aggravated promotion of prostitution; 
incest; 
nonsupport; 
sexual abuse of children; 
negligent arson; 
arson; 
burglary; 
aggravated burglary; 
criminal sale of dangerous drugs under 

(27) 15 - 25 years for criminal sale of dangerous drugs under 
45-9-101(3) with a prior conviction; 

(28) 35 - 45 years for criminal 
45-9-101(3) upon a third or subsequent 

(29) 5 - 10 years for criminal 
with intent to sell. 

Renumber: subsequent section. 

7. Page 7, line 19. 
Following: "(h)" 

sale of dangerous drugs under 
conviction; 
possession of dangerous drugs 

~_-:--·::--~ 

Strike: ••application of or deviation frornn 
Insert: 11misapplication of" 

8. Page 7, line 20. 
Following: "[section 1] •• 
Insert: "or the exceptions enumerated in [sections 5 or 6]" 



House amendments to House Judiciary amendments of 3/26/81 to 
SENATE BILL 219: 

All amendments are to Amendment *6 on green sheet: 

1. Section 4, subsection 3, line 4. 
Following: "applicable" 
Strike: "mandatory" 
Insert: "presumptive" 

2. Section 5, subsection 1, line 2. 
Following: line 2 
Strike: "mandatory" 
Insert: "presumptive" 
Following: "the" 
Strike: "mandatory" 

3. Section 5, subsection 2, line 1. 
Following: "to the" 
Strike: "mandatory" 
Insert: "presumptive" 

4. Section 5, subsection 2, line 2. 
Following: "50% of the" 
Strike: "mandatory" 

5. Section 5, subsection 3, line 1. 
Following: "to the" 
Strike: "mandatory" 
Insert: "presumptive" 

6. Section 5, subsection 3, line 2. 
Following: "100% of the" 
Strike: "mandatory" 

\ 
\ 

' 


