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1 ~'1 
2 lNTFWDUCCD 

"' 
4 A BILL FOR AN ACT ENTITLED: •AN ACT TO ?ROVlOE FOQ 7HZ 

!> PAY~ENT OF COURT JUDGMENTS H! PERioDIC I~STALLHEHTS.• 

6 

7 i'E IT ENACTED BY THE LEGISlATURE OF THE STATE DF MONTANA' 

B Section 1. Purposes. The purposes of [this cct] are 

9 to: 

10 (l) allevi3te some of the practical ~robl~ms incident 

11 to unpredictability of lar~e future losses; 

12 (2) effectuate more precise awards of damages fer 

l3 actu;:,l losses; 

14 (3) allow for payment of damages as the trier of fact 

15 finds the loss~s will accrue; and 

16 (4) assure that payments of damages more nearly serve 

17 the purposes for which they are awarded• 

lo Section 2. Definitions. As used in [this act] the 

B follo~inq d~finitions apply: 

20 ( 1) n Cod i 1 y injury" means bodily :tarm, sickness., 

21 disease., or deeth. 

22 (2) "Economic loss• means pecuniary har:~ for which 

Z3 oa~a~~s are recoverable. 

24 (3) "Fut·.H~ damag~s" me-3ns d~JI'ages arising from bodily 

25 injury which the trier of fact finds will accrue after the 
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damages findings are made. 

(4) •Noneconomic loss" means nonpecuniary harm fo~ 

which da:uagas are recoverable., but the term does not include 

punitive or exemplary damages. 

(5) •Past damages• means damages that have accrued 

when the dama·gas findings are made., including any punitive 

or exemplary dama9es allowed by law. 

(b) •Qual ified insurer" means an insurer., 

self-insurer., plan 9 or arrangement approved pursuant to 

(section 17]• 

Section 3. Election to seek judgment in periodic 

payments. (1) In order to invoke th~ provisions of [this 

act]• a party to an action for bodily injury must make an 

effective election in accordance with this section. 

(2) The ~lection must be made by motion directed to 

the court with notice to all parties not less than 60 days 

before commencement of a trial involving issues of future 

damages., unless leave of court is obtained. Any objection to 

the election must be made by motion directed to the court 

with notice to all parties not less than 30 days after 

notice of the ~lection. 

(3) An election is effective if: 

(a) all parties have consented; 

(b) no timely objection is filed oy -::my party; or 

(c) a timely objection is filed., -:>ut: 

-z- I N T R 0 D U C E D B I L L 
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( i) the electing party is a <.: 'Ja i mant and shows the-re 

is a ]ood faith claim that future 1aLag~s will ~xce~d 

SlOO,ooo; or 

(ii) the electing party is a party r~sponding to a 

claim for future oamages in excess of ~loo.oJ~ dnd shows 

that security in the amount of tile cl ai Iii for past and future 

da~ag~s or $500 9 000, wnichever is less, can b~ provid@d 

under [this act). 

(4) If an objecting party shows that th~ purposes 0f 

[this act] would not be servev by conducting the tri~l of 

th~ claim affecting him under [this act], the court may 

determine not to try the claim under [this act] even though 

the conditions of subsections (3)(c)(i) or (3)(c)(ii) are 

satisfied. Such deter~ination must be made by the court at 

least 30 days ?rior to trial. 

(5) If an effective elaction is on file ct the 

commencement of trial, all actions, including third-Qarty 

claims 9 counterclaim5 9 and actions consolidated for trialy 

must be tried under [this act] unless the court finds t~at 

the purposes of [this act) would not be served by doing so 

or in the interest of justice a separate tri-::~1 or proc~Pedin~ 

should be held on some or all of the claims that are not the 

subject of the election. 

(6) An effective election can be withdrawn only by 

consent of all parties to th~ claim to which the election 
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rel atcs. 

Section 4• Speci<ll damages findings r'9Quired. (1) If 

liability is found in a trial und~r [this ~ct], the trier of 

fact, in addition to other appropriate findings, shall make 

separate findings for each claimant specifying th2 -3illount 

of: 

(a) any past damages; und 

(b) any future damayes and the periods over which they 

will accrue, on an annual basis, for each of the following 

type5: 

(i) medical and other costs of health car€i 

(ii) other economic loss; and 

(Iii) noneconomic loss. 

(2) The calculation of future damages for the types 

specified in subs~ctions (l)(b){i) and (l)(b)(ii i) must o~ 

based on the costs and losses during the period of time the 

c1ai.i1ant will sustain those costs and losses. Tho 

CQlculation for the type specified in subsection (l)(~)(i i) 

must b~ based on the losses durinq the pariod of tin:e the 

claimant would have lived but for th2 injury upon which th~ 

claiR. is based. 

Section 5. Calculation of futur~ da:r:ag'O!S jury 

instructions. (1) In all trials under [this act], evidence 

of future damages must be expressed in current values and 

those damages must be calculated by th~ trier of fact 

_,._ 
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without regard to future changes in the earning power or 

purchasing power of the dollar. 

(Z) In all jury tridls in which special 

findings are required under [this act]• the jury 

informed that., with res~ect to future damages: 

damages 

must be 

(a) the law provides for adjustments to be made later 

to tdke ilCcount of future changes in the purchasing power of 

the dollar; 

(b) the law takes into account the fact that those 

payments may be made in the future rather than in one lump 

sum now; and 

(c) the jury will make their findings on the 

assumption that appropriate adjustments for future changes 

in the purchasing pow€r of the dollar will be made l3ter. 

Section 6. 3asis for determininy judyment 

ente~ed. In order to determine what judgment 

to be 

is to be 

entered on a verdict requiring findings of special damages 

under (this act]• the court shall proceeQ as follows: 

(1) The court shall apply to the findings of ~ast ana 

future uawages any applicable rules of law, incluGin~ 

setoffs, credits .. comparative fault, additurs, 

r~rnittitu~s .. in calculating the resp~ctive amounts of 

anJ 

past 

and future da.nages each clailnant Is ,-entitl~d to recovGr aod 

eetch party is obligated to pay. 

(2) If the totdl amount of futurQ da~ages recoverable 
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by a claimant in an action £or bodily injury or by all of 

the beneficiaries in an action for wrongful death is less 

than $100,000, the court, unless the claimant or 

beneficiaries elect to receive a judgment ~or periodic 

installments, shall reduce the amounts payable for future 

dama~es in accordance with [section 10] to determine the 

equivalent lump-sum value and enter judgment for that amount 

plus the amounts found for past damages• 

(3) If the total amount of future damages recoverable 

by a claimant in an action for bodily injury or by all of 

the beneficiaries in an action for wrongful death is 

$100~000 or more, or the claimant or beneficiaries so elect. 

tha court shall enter judgment as follows: 

(a) If a judgment for periodic installments is 

entered 9 it must specify payment of attorney•s fees and 

litigation expenses in a manner sdpar~te from the periodic 

installments payable to the claimant 9 either in lump sum or 

by periodic installments. pursuant to any agreement ent@red 

into between the claimant or beneficiary and his attorney. 

If any portion of future damages is payabl~ in advance of 

the period to which it applies in satisfaction of the 

agreement, the amount of the damoqes is subject to discount 

in accordance with (section 10)4 

(h) Upon election of a subrogee~ including an c~ployer 

or insurer who provid~d workers' co~pensation, filed within 

-6- sB i).o? 
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10 days after verdict, any part of future da~ag~s allGcable 

to rqimbursement of payments previously maje by tha suhroqee 

is oayable in lump sum to the subrogee and the appro~riat€ 

reduction of future d~mages must be calcul.:~t~d in accordance 

with [section 10]. 

(c) The court shall enter judgment in lump su~ for 

past damages and for any damages ;:tayable in lump sum or 

other~ise und~r subsections (3)(a) and (3)(b)• Any lump-sum 

pay;nents for future damages reduce proportionate] y all 

periodic installments for future damages. 

(d) After m3kinq any adjustMents prescribed by the 

preceding subsections. the court shall reduce the remaining 

amounts for future damages to present value in accordance 

with (section 10] to determine the equivalent lump-sum 

value. If the equivalent lump-sum value is more than 550,000 

or the claimant or beneficiaries elect to receive a judgment 

for 9eriodic installments, the court shall ~nter J judgment 

for the payment of the remainin;~ amounts of future damages. 

without reduction, in periodic i nst3ll ment.s in accordance 

with [section 7]; otherwise, the court shall '2nter a 

judg;nent for the equival~nt lump-sum v~lue. 

(e) In an action for wron~ful death, the calculation 

of the ~quivalent lump-sum value under subsection (3)(d) of 

the remaining amounts for future da~e.ges. must be based on 

the total recovery for all beneficiaries of the action. If 
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the lump-sum equivalent of the total is more th~n sso,ooa, 

each beneficiary must be ~aid in ~€riodic install~nt~ in 

accordance with [section 7]. 

(4) Upon petition of a party before entry of judgment 

and a finding of incapacity to post the required security, 

the court. at the election of the claimant or ben~fici3ries 

in an action for wrongFul death, shall: 

(a) enter a judgment in accordance with subsection 

( 31 ; or 

(bJ reduce the amounts payable for future dam~ges in 

2ccordance with (section 10], unless subS•:!!Ction (3)(a) of 

(section 9] applies, to determine the equivalent lump-sum 

value and enter judgment for that amount plus the amounts 

found for past damages. 

Section 1. Aajustment of periodic installment 

obl i·~ations. (1) A. judgment for periodic installments must 

set out: 

(a) the findings of the future da~ages for each 

calendar year; and 

(b) a schedule cf th~ ~~se figure ~cr eoch cclendar 

year to be used in calculating Future payments. The b3se 

figure is determined by discounting the findin~1s for e.;)ch 

calendar year in accordance with [section 10]• 

(2) As of the first day of eacn CQlendar year after c 

judgment for periodic installments is entered, the schedule 

-a-
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of all installments not previously due must be adjust~d by 

addlnq to the base figure for t:ach installment, in the most 

recently modified schedule9 a sum d~termined by ;nultiplyinq 

the base figure oy the index factor defin~o in subs~ction 

(3)o 

(3} If a jcdgment for periodic installments has been 

in effect for: 

(a) one year or more at the time of adjustment, the 

index: factor is the rate of discount per annum for the last 

issue of 52-week United States tr"=!dsury ::,ills in the year 

before th-a year immediately 

adjustment; 

preceding the year of 

(b) less than 1 year but more than 6 months at the 

time of adjustment9 the index factor is one-half of th~ 

index factor defined in subsection (3)(a); and 

(c) less than 6 months but ~ore than 3 months at the 

t.ime of adjustment, the index factor is one-fourth of the 

inde~ factor defined in subsection (3)(c). 

(4) In all other cases, no adjustment may be made. 

(5) Unless the court dir~cts oth8rwise or the porties 

o-Cilerw is,:: asree., payments lftUSt he scheduled at 1-wontll 

i nterv.~l s. Payntent:. for oamages accruing during the 

schedul~d intervals dre due dt the beginninq of the 

intervals. 

Section 3. Form of security. (1) Security authorized 

-9-

l 

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l1 

18 

19 

20 

21 

Z2 

23 

24 

25 

LC 0708/01 

or required for payment of a judgment for periodic 

installments entered in accordance with [this act] must be 

in one or more of the following forms and approved ily the 

court: 

(a) bond executed by a qualified insurer; 

(b) annuity contract ex~cuted by a qualified insurer; 

(c) evidence of applicable and collectable 1 iability 

insurance with one or more qualified insur~rs; 

(d) an agreement by one or more qualified insurers to 

guarante2 payment of the judgment; or 

(e) any other satisfactory form of security. 

(2) Security complying with this section serves also 

as a required supersedeas bond. 

Section 9. Posting and maintaining security. (1) If 

th-e court enters a judg11ent for periodic installments. each 

party liable for all or a portion of the judgment. unless 

founu to be incapable of doing so under subsection (4) of 

[section 6]., shall separately or jointly with one or more 

o~hers post security in an amount equal to the pres~nt 

lump-sum equivalent of the un~aid judgment? including pQSt 

damages, in a for!ft prescribed in (section 3]t within 30 days 

after the date the judgment is subject to executi0n. A 

liability insurer having a ccntrilctual obligation and any 

other person 3djud.;ed to have an obl i~ation to p21y all or 

part of a judgment for periodic installments on behalf of a 

-1D- Sb ;). (!J 1 
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judgment debtor is obligated to post '512CUr i ty to tn-e f!X-l:·~nt 

of its contractual or adjudged obl ise:tion if the judom~nt 

debtor has not done so. 

(2) A judgmtnt creditor or successor in inten~st and 

any party having rights under subs~ction (5) may mcvt that 

the court find that security has not been posted and 

maintained with regard to a judgment obli~ation owing to the 

moving party. Upon so findinqy the court shall oraer that 

security complying with [this act] be posted within 30 days• 

If security is not posted within that tim~ and subsection 

(3) does not apply.- the court shall calculate the lump-sum 

equivalent of the obligation under [section 10) and enter a 

judgment for that amount in favor of the moving party. 

(3) Upon motion by the claimant, or the beneficiaries 

in an action for wrongful death, the court, in the abs-=:nce 

of a showing of good causet shall enter a lump-sum judgment 

without applying the discount factor in [section 10] if: 

(a) a responding party elects tc hav~ (this 3Ct] apply 

and makEs the requi reC sho•in£ .us -to security ttn-jer 

subsection (3)(c)(ii) of [s~ctio~ 3] ~ut th~re~fter f~ils to 

post s~curityi or 

(b} d party f2ils to maintain security. 

(4) If a judgm'E-".nt debtor who is the only person liabl0 

for a portion Of a judgment for r0riodic install~Bnts fails 

to post dnd maintain security, the right to lump-sum payment 
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described in subsection (2) applies only aguinst that 

judgment d~btor and th.a portion of the judgm~nt so owe.J. 

(:.i) If more th'ln one p.3rty is li,;;;bl~ for '::311 or o 

portion of a judgment requiring security under £this act] 

and the required security is posted by one or more out fewer 

than all of the parties liablGt the security rEquirem~nts 

are satisfied and those posting security may proceed uncler 

subs2ction (2) to enforce rights for security or lump-sur., 

payment to satisfy or protect rights of reimbursement from a 

party not posting security. 

Section 10. Discounting future damages 

value. The court shall apply a discount 

compounded annually 9 if: 

to pres'"'nt 

factor of 3%, 

(1) future damages are determined in dCCordance with 

[section 5) but are ordered to be paio in advance of the 

period to which they apply; or 

(2) base figures are required under [s~ction 7]. 

Section II. Effect of ,jeath of cl<=limant or 

beneFiciary. (l) In all cases covered by (this act] in which 

futur-= damaqes are payable in pericdic installments., th12 

liaoility for payment of any installments for medic~l or 

other costs of health care or noneconomic loss not yat due 

at the death of a person entitled to receive these ben~fits 

t~rminates upon the death of that person. The liability fer 

payment of any other installm~nts or portions thereof not 

-12-
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yet due at the death of the person entitled to receive them 

likewise terminates except as provided in subsections {2) 

and (3)• 

(2} lfy in an action for wrongful a~ath, a judgment 

for periodic installments proviaes pay~ents to more then one 

person entitled to receive benefits fer losses that do not 

terminate under subsection (1) and one or more but fewer 

than all of them die, the surviving beneficiaries succeed to 

tne shares of the deceased beneficiaries. The surviving 

beneficiaries are entitled to shares proportionat~ to their 

shares in the periodic installments not yet paid, but they 

are not entitled to receive payments beyond the respective 

periods specified for them in the judgment. 

(3) If, in an action other than one for wrongful 

deatn, a judgment for periodic installments is entered and a 

pers-.ln entitleU to receive benefits for losses that do not 

terminate under subsection (1) under the judgment dies and 

is survived by one or more qu8lifying survivors, ~ny 

p2riodic installments not yat due at the death must be 

shared ~quitably by those survivors. Amounts due each 

survivor may not exceed the survivor's economic loss 

resulting from the death. 

('t) •oualifying survivor" means a pars<'ln tlho, had the 

death been cau~ea under circumst~nces ~iving ris@ to a claim 

for relief for wrono;jful death~ would have qui3lified as a 
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beneficiary at the time of the death according to the law 

that would be applied in an action for wrongful death by the 

jurisdiction under which the issue of liability was resolved 

in entering the judgment for periodic installments. 

Section 12. Liability insurance policy limits. (1) In 

determining whether or to what ext~nt a judgment for 

periodic installments exceeds limits under a liability 

insurance policy, the total of the base figures calculated 

in accordance with subsection (l)(b) of [section 7) must be 

added to the lump-sum damages in the judgment. The sum so 

calculated must be compared to applicable limits under the 

policy. 

(2) If the sum calculated under subsection (1) does 

not exceed applicable policy limits when the judgment is 

entered, amounts due by reason of the adjustments required 

under [section 7] are entirely within those limits. 

(3) If the sum calculated under subsection (1) exceeds 

applicable policy limits when the judgment is entered• the 

adjustments required under [section 7] must be allocated 

proportionately to amounts within and amounts in excess of 

those limits. 

S~ction 13. Assignment of periodic install~ents. An 

assignment of or an agreement to assign any ri~ht to 

poriodic installments for futura daillages cont~ined in d 

judgment entered under [this act] is enforceable only as to 

-14- 6B ;;.o/ 
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amounts: 

(1) 

(2 J 

to secure payment of 111ainttnance or child support; 

for the costs of products,. services, '" 
accommodations provided or to be ~rovided by the assignee 

for medical or other health care; or 

(3) for attorney•s fees and other expenses of 

litigation incurred in securing the jud-gment. 

Section 14. Exemption of benefits• ~eriodic 

installments for ~uture damages contained in a judgment 

entered under [this act] for loss of earnings arA Exempt 

from garnish~ent 9 attachment, execution, and any other 

process or claim to the extent that wages or earnings are 

exempt under any applicable law. Except to the extent that 

they may be assigned under [section 13],. periodic 

installments for all other future damages are ex€mpt from 

garnishment, attachmentt execution, and any other process or 

claim. 

Section 15• Settlement 3gre-aments and consent 

judgments. (1) Parties to an action on a claim for boCily 

injury ntay file with the clerk of the court in which the 

action Is pending, or, if none is pending, with the clerk of 

a court of competent jurisdiction over the claim• a 

settlement agreement for future damaqes payable in periodic 

installments. The settlement agreement may provide tllat one 

or more sections of (this act] apply to it. 
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(2) Upon petition of the p3rties, a court of co•pe~~nt 

jurisdiction may enteT a consent judgment adoptinq one ~r 

more of the sections of [this act]. 

section 16• Satisfaction of jud~ments• If security is 

posted in accordance Hith [section 9] and approved under a 

final judgment entered under [this act], the judgment is 

satisfied and the judgment debtor on whose benalf the 

security is posted is discharged. 

Section 17• Duties of commissioner of insuranc~. The 

commissioner of insurance shall adopt rules in a~cordance 

with the Montana Administrative Proc~dure Act: 

(1) for determining which insurers, self-insurers, 

plans, or arrangements are financially qualified to provide 

the security required under [this act] and to be designated 

as qualified insurers; 

(2) to require insurers to post security under 

[section 9] if found by the court to be ob 1 i ~atefJ and 

capable of pcsting s€curity; and 

(3) for publishing prior to January 1 of ~3ch ye2r the 

rate of discount per ~nnum set out in subsection (3) of 

[section 7]• 

Section 18. Severability. If a part of this act is 

invalid• all valid parts that are severable from the invalid 

part remain in effect. If a part of this act is involid in 

one or more of its applications, the part remains in effect 
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.... 
~
 

0 
.s: 

..... 
.. 

., 
0 

a 
.... 

0 
0 

... .... 
u .... 

" ... "' ~ ... " > ,, ~
 

" ... m
 

., ro 
.r::; 
., .. " 0 

., .. .., ... 0.. 
0.. 

"' "' ... "' ,. ... m
 

" .... 

• >II 
c 0 

., ro u 
... 0.. 
0.. 
~
 

" ;;; >
 

c 

N
 

I 
., " w I 

··u 
\J) I 

1'-
.... I 


