January 20,

February 14,

Senate Bill 209

In The Senate

1981

1981

Introduced and referred
t0o Committee on Judiciary.

Committee recommend bill
do not pass.



4Tth Legislature

11
12
13
14
15
le
17
1s

i3

21
22
23
Z4

25

LC 0708701

BILL ND. =X 22

INTRUDUCED &Y

A BILL FOR AN ACT ENTITLED: ™AN ACT TO PROVIDE FOR  THE

PAYMENT OF CGURT JUDGMENTS IM PERICDIC INSTALLMENTS.™

GE IT ENACTED BY THE LEGISLATURE DF THE STATE OF MONTAMA:

Section ls Purposesa The purposes of [this 2ct] are
tos

(1} 3alleviate some of the practical problems incident
to unpredictability of large future losses;

{2) effectuate more precise awards of damages fer
actual losses;

{(3) allow for payment of damages as the trier of fact
finds the Josszs will accrue; and

{#) assure that payments of damages more nearly serve
the purposes for which they are awardeds

Section 2. Definitionse As wused in [this act] the
following definitions apply:

(1) *"Bodily injury™ means bodily harme sicknesss
diseaser or decthe

{2) "Econowic loss™ means pecuniary hara for which
dama.;2s are recoverzables

{3) "™Future danages™ peans dawages arising From bodily

injury which +the trier of fact finds will acerue after the
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damages findings are mades

{4) "Noneconomic loss™ means nonpecuniary harm for
which damages are recoverabley but the term does not include
punitive or cxemplary damagess

{5) =Past damages™ means damages that have accrued
when the damages findings are madey including any punitive
or exemplary damages allowed by lawe

{6) T"Qualified insurer™ means an insurers
self-insurery plany cor arrangement approved pursuant te
{section 177J.

Section 3e Election to seek judgment in periodic

paymentss (1) In order to invoke tha provisions of [this

Tact}s a party to an action for bodily injury must make an

effective election iIn accordance with this sectione

{2} The 2lection must be made by metion directed to
the court with notice to all parties not less than 60 days
before commencement of a trial involving issues of future
dawagess unless leave of court is obtaineds« Any objection to
the election must be made by motion directed to the court
with notice ta all parties not 1less than 30 days after
natice of the election.

{3} An =lection is effective if:

(a} all parties have consented;

{b) no timely cbjection is filed oy any partys or

{c) a timely objection is filedy Dut:

-z~ INTRODUCED BILL
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{i) the electing party is a claimant and shows there
is a jJo00d faith c¢laim that future damages will exceed
$1005000; or

[ii) the electing party is 2a party r2sponding to a
claim for future damages in excess of $100,6GI¢ ond ShoOWws
that security in the amount of the claiw for past and future
damanes or $5009000y wnichever is lesss can be provided
under [this act]e

(#} If an cbjecting party shows that the purposes of
{this act] would not be servec by conducting the triz] of
the claim affecting him under [this act]ly the court may
determine not to try the claim under {this act] even though
the conditions of subsections {33{c){i) or (3){c)(ii) are
satisfiedes Such determination must be made by the court at
least 20 days prior to triale

(5) If an effective elaction is on file et the
commencenent of <triels all actionss including third-narty
claimsy Counterclaimse and actions consolidated for trials
must be tried under [this act] unless the ecourt finds thar
the purposes of [this act] would not be served by doing so
or in the interest of justice a separate trial or proceeding
should be held on some or all of the c¢laims that are not the
subject of the electione

(6} An effective election can b2 withdrawn only by

consant of ail parties to the claim to which the election
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relatese.

Section 4e Special damages findings recguireds. (1) If
Tiability is found in a trial undar [this 2ct], the trier of
facty in addition to other appropriate findgiagse shall make
separate findings For each claimant specifying tha 3mwount
ofs

{a) any past damages; and

(b} any future damayes and the periods over which thay
will accruey on an annual basisy for each of the fcllowing
types:

{i) medical and other costs of health care;

{ii) other economic lossj and

{iii} nonaconomic 10sss

{2) The calculation of future damages for the types
specified in subsections (1}(b}{i) and (1}(b){iii) must oDe
based on the costs and losses during the period of time tha
claismant will sustain those costs and lossess The
calculation for the type specified in subsection {I)(:)(ii)
aust b2 based on the losses during the pariod of tike the
claimant would have ]iveq but for the injury upon which the
clais is basede

Saction 5 Calculation of futurs dagagss -- jury
instructionss (1) 1In all trials under [this act]s evidence
of future damages must be expressed in current valus=s and

those damages must be calculated by the trier of fact
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without regard tc future changes in the earning power or
purchasing power of the dollare.

{2) In 311 jury +trials in which special damages
findings 3re required under [this act]y the jury must be
informed thate with respect to future damaces:

{a) the Yaw provides for adjustments to be made Tater
to take account of future changes in the purchasing power of
the dollarj

{b} the Taw takes into account the fact that those
naymants may be made in the future rather'than in one Tump
sum nowi and

{c) the jury will make their findings on the
assumption that appropriate adjustments for future changes
in the purchasing power of the dollar will be made 13ters

Section 6e 2asis for determining judyment to he
enteradse In order +to determine what judgment s to be
enterad on a verdict requiring findings of special damages
under {this act]s the court shall proceed as follows:

(1) The court shall apply to the findings of past and
future daimages any applicable rules of lYaws including
setoffsy creditss comparative faulty additursy and
remittitursy in calculating the respactive amounts of past
and future daaages each claimant is zntitied to recover and
each party is obligated to paye

{2} If the total amount of future damages recoverable

-——
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by a claimant in an action for bodily injury or by 311 of
the beneficiaries in an action for wrongful death is TJess
than 31004000, the courty unless the claimant or
beneficiaries elect tc reczive a judgment for periodic
instz11mentsy shall reduce the amounts payable for future
damages in accordance with [section 19] +to determinz the
equivalent lump-sum value and enter judgment for that awmount
plus the amounts found for past damagess

{3) If +the total amount of future damages recoverable
by a claimant in an action for bodily injury or by all of
the beneficiaries in an action for wrongful death is
$1004000 or mores or the claimant or beneficiaries so electy
tha court shall enter judgment as follows:

(a) If a judocment for periodic installments is
enteredy it must specify payment of attorney's fees and
litigation expenses in 2 manner separate from <the »neriodic
inst2l1ments payable to the claimanty either in lump sum or
by periodic installmentse pursuant to any agreement enterad
into between the ciaimant or beneficiary and his attorneys
If any portion of future damages is payabl2 in advance of
the period to which it applies in satisfaction of the
agreements the amount of the damsqges is subject to discount
in accordance with [section 1C7.

{h} Upon election of a subrogees including an caployer

or insurer whe providad workers' compensations filed within

T SR &0
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10 days after verdicty any part of future damagas allccable
to raimbursement of payments previously made by the subrogee
is payable in Tump sum to the subrogee and the appropriate
reduction of future dzmages must be calculated in accordance
with [section 10].

{c) The court shall enter judgment in lump sum  for
past damages and for any damages payable in lump suin or
otherwise under subsections ([3){3) and (3)(b)e ANy lump-sum
payaents for future damages reduce proportionately aill
reriodic installments for future damagesa

{d) After making any adjustments gprescribed by the
preceding subsecticnsy the court shall reduce the remaining
amounts for future damages to present value 1in accordance
with {[section 10] to determine the equivalent Tump-sum
values If the equivalent lump—sum value is more tian £505008
or the claimant or pepeficiaries elect to receive a judgment
for veriodic installmentssy the <ourt shall enter a judgment
for the payment of the remaining amounts of future dawnsgess
without reductions in periodic installments in accordance
with [section 7]}; otherwisey the ccurt shal? enter a
Jjudgment for the equivalant lump-sum valucs

{a) In an action feor wrongful deaths the calculaticn
of the equivalent lTump-sum value under subsection (3}(d) of
the remaining amcunts for future dameges must be based on

the total! recovery for all teneficiaries of the action. If
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the lump-sum eguivalent of the total is more than 5504002y
each beneficiary must be paid in periodic insteliments in
accordance with {section 7]«

(4} Upon petition of a party before entry of judgment
and a finding of incapacity to post the required sscuritys
the courts at the election of the claimant or bena2fijcisries
in an action for wrongful deaths shall:

{a) enter a judgment in accardance with subsection
(3); or

{b) reduce the amounts payable for future damages in
eccordance with [section 10}y unless subsaction {3){2a) of
[section 9] appliesy to determine the equivalent JTump-sum
value and enter judgment for that amount plus the amounts
found for past damagess

Section 7« Adjustment of periodic installment
obligationse (1) A judgment for periodic installments must
set outs

{3) the findings of the Ffuture darages for each
calendar year; and

{b} a schedule of the hase figurs for 2ach calendar
year to be used in calculating future paymentss The base
figure is determined by discounting the findings for each
calendar year in accordance with [section 101.

{2) As of the first day of each calendar year after a

judgment for periodic installments is entereds the schedule

-
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of all installments not previously due must be adjusted by
adding to the base figure for e=ach installments in the mest
recently modified schedules a sum determined by awultiplying
tha bpase figure oy the index factor definzg in subsaction
{3}

(2} If a judgment for periodic instaliments has been
in effect for:

{a) one year or more at the time of adjustmenty the
index factor is the rate of discount per annum for the 1last
issue of 52-week United States treasury Lills in the year
before the vyear iwmediately preceding the year of
ad justment;

{b) 1less than 1 vyear but more than & months at the
time of adjustments the index factor is one-half of the
index factor defined in suhsection {3)(=2);: and

(¢} less than & months but wore than 3 months at the
time of adjustimments the index factor is one-fourth of the
index factor defined in subsection (3)(c)e

{(4) In all other casess no adjustment may be madea

{3} uUnless the court diracts otharwise or the psrties
otherwise agreesy payments must he scheduled at l-wonth
intervalsa Payments for damages accruing during the
schedulzad  intervals are due at the beginning of the
intervalsas

Section 3. Form of securitye {1) Security authorized

~ -
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or required for payment of 2a judgment for periodic
instaliments entered in accordance with [this act] must be
in one or more of the following forms and approved by the
court:

{a) bond executed by a qualified insurers;

(b) annuity contract executed by a qualified insurer;

{c) evidence of applicable and cocllectable 1liability
insurance with one or more qualified insurarsj

{d) an agreemant by one or more qualified insurers to
quarantez payment of the judgment; or

(e) any other satisfactory form of securitye

(2) Security complying with this section serves also
as a required supersedeas bonde.

Section 9« Posting and wmaintaining security. (1) If
the court enters s judgment for pericdic installmentss each
party TiabTe for all or a portien of the judyments unless
founu to be incapable of doing so under subsection (4) of
Esection 6]J+ shall separately or jointly with one or more
others post security in an amount =z2qual to the present
lump—suin  equivalent of the unpaid judgmenty including past
damagess in a2 form prescribed in [section 3js within 30 days
after the date the judgment 1[5 subject to executiane A
Tiability insurer having a cocntractual obligastion and any
other parsor adjudsed toc have an obligation to pay all or

part of a judgment for periodic installments on behalf of a

v 5p 07
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judgment debter is obligated to post security to tha exient
of its contractual or adjudged cbligation if the judamept
debtor has not done Sos.

{2) A judgment creditor or successor in interest and
any party having rights under subsection (5) may mcve that
the court find that security has net b2en posted and
maintained with regard to @ judgment obligation owing to the
moving party« Upon so findings the court shall order that
security complying with f{this act] be posted within 30 dayse
If security is not posted within that timsz and subsection
(3} does not applyr the court shall calculate the Tump-sum
equivalent of the obligation under [section 10] and enter a
judgment for that amount in favor of the maving partye

{3} VUpon moticn by the claimanty or the benaficiaries
in an action for wrongful deathy the courts in the absence
of a showing of good causes shall enter a lump-suw judument
Wwithout applying the discaount Factor in [section 10} if:

(a) a responding party elects tc havs [this =zct] apply
and makes the required showing as fo security under
subsection (2}(c)(ii) of [secticn 3] but tharaafter F2ils to
post securityi or

(b} < party f2ils te meintain securicys

{4} If & judgment debtor who is the anly person liahle
for a portion of a judgment for periodic installments fails

to post and msintain securitys the right to lump-sum payment
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described in subsection (2} applies only sguinst that
judgment debtor and thea portion of the judemant so owads

(5} If more than one party is lisbi= for all or o
portion of a judgment requiring security under [this act]
and the required security is posted by one or more put fewer
than all of the parties 1tabley the security requiremants
are satisfied and those posting security may proceed under
subszction (2) to enforce rights for security or lump-sun
payment to satisfy or protect rights of reimbursement frowm a
party not posting securitye

Section 10. Discounting future damages to presznt
valuee The court shall apply a discount factor of 3%,
compounded annuallysy if:

{1) future damages are determined in accordance with
[section 5] but are ardered to be paia in advance of the
period to which they applys or

(Z) base fiqures are required undar [s2ction 7).

Saction 1lle Effect of death of claimant or
beneficiarye (1) In 311 cases covered by [this act] in which
future damages are payable in pericdic installmentss the
liability for payment of any installments for medical or
other costs of health care ar noneconomic loss not yat due
at the death of a person entitled to receive these ben=fits
terminates upon the death of that persone The liability for

payment of any cther installments or portions thereof not

—-lg-
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yet due at the death of the person entitlad to receive them
likewise terminates except as provided in subsections {2)
and (3}e

{2} Ify in an action for wrongful aeaths a  judgment
for sericdic installments proviaes payments to more than oneg
person eantitled to receive benafits for lossas that do not
terminate under subsecticn (1) and one or more but fewer
than all of them diey the survivfng beneficiaries succeed to
the sﬁares of the deceased beneficiariess The surviving
bengficiaries are zntitled to shares proportionate te their
shares in the perlodic installments not yet paids but they
are not entitled to receive payments beyond the respective
periods specified for them in the judgments

(3) Ify in an action other than one for wrongful
deathy a2 judgment for periodic installmsnts is entered and a
person entitled to receive benefits for losses that do not
terminate ynder subsection (1) under the judgment dies and
is survived by one or more qualifying survivorsy any
periodic installments not yet due at the death must be
sharzd <eguitably by those surviverse Amounts due each
suryivor may not exceed the surviver's 2conomic  loss
resulting from the death.

{#) ™lualifying survivor® means a parson whoy had the
death been causea under circumstances giving rise to a claim

for relief for wrongful deathy would have qualified as a
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beneficiary at the time of the death according to the law
that would be applied in an action for wrongful death by the
jurisdiction under which the issue of liability was resoclved
in entering the judgment for periodic installmentse.

Section 12« tLiability insurance policy timitse (1) In
determining whether or +to what extent a judgment for
pericdic installments exceeds 1imits under 3 1liability
insurance policys the total of the base figures calculated
in accordance with subsecticn (1){b) of [section T] must be
added to the lump-sum damages in the judgmente The sum so
calculated wmust be compared to applicable limits under the
policys

(2) If the sum calculated under subsection (1) does
naot exceed applicable peollicy 1limits when the judgment is
entereds amounts due by r2ason of the adjustments requirad
under [section T] are entirely within those limitsa

{3} 1If the sum calculated under subssction {1) exceeds
applicable policy VYimits when the judgment is entereds the
ad justments required under [section 7] must be allocated
proportionately to amounts within and amounts in excess of
those limitse.

Section 13« Assignment of periedic installmentses An
assicnment of or an agreement +tc assign any vsight te
periodic installments for futurz damages contained in a

judgment entered under [this act] is enforceable only as to

-14- S 5 ;{@ 7
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amounts:

{1) to secure payment of maintenance or child support;

(2} fFor the costs of productse servicessy or
accommodations provided or to be provided oy the assignee
for medical or other health care; or

{3) for attorney®s fees and other expenses of
litigation incurred in securing the judgments

Section 14« Exemption of benefitss Paricdic
installments for future damages contained in 2 judgment
entered wunder ({this act] for loss of earnings are exempt
from garnishmenty ottachmenty executiones and any other
process or <laim to the extent that wagqes or earnings are
exempt under any applicable lawe Ixcept to the extent that
they wmay be assigned under [section 13}e periodic
installments for all cther future damages are exempt from
garnishmenty attachmenty executions and any other process or
claime

Section 15« Settlement agreaments and consent
judgmentse (1) Parties to an sction on @ claim for bodily
injury may file with the clerk of the court in which the
action Is pendings ore if none is pendings with the clerk of
a court of competent jurisdiction over the claimy a
settiement adgreement for future damages payable in periodic
instzliments. The settlement agreement may provide that one

or more sections of [this act] apply to ite
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(2) JUpon petition of the partiess a court of cowmpetant
jurisdiction may enter a corsent judgment adopting one or
more of the sections of [this act]e

Section 156« Satisfaction of judgmentse If security is
posted in accordance with [section 9] and approuved under a
final judgment entered under [this act]s the judgment is
satisfied and the judgment debtor on whose behalf tha
sacurity is posted is dischargede.

Section 17« Duties of comeissioner of insurances The
commissioner of insurance shzll adopt rules in ac¢cordance
with the Montana administrative Procedurs Act:

(1) for determining which insurerss self-insurerss
plansy or arrangements are financially qualified to provide
the security required under [this act] and to be designated
as gqualified insurers;

{2) to require insurers to post security under
{section 9] if found by the <court to be obligsted and
capable of posting security; and

(3) for publishing prior to January 1 of =ach year the
rate of discount per annum set out in subssction (3) of
[section 7]

Section 18. Saverability. If a part of this act s
invalids al11 valid parts that are severable from the invatid
part ramain in effects If a part of this act is invalid in

one or more of its applicationse the part remains in effact
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