SENATE BILL NO, 199

INTRODUCED BY ETCHART, HAMMOND

I¥ THE SENATE

January 20, 1981 Introduced and referred to
Committee on Agriculture;
Livestock, and Irrigation.

January 30, 1981 Fiscal note requested.

February 4, 1931 Fiscal note returned,

February 9, 1981 Committee recommend bill do
pass as amended. Report
adopted,

February 10, 1981 Bill printed and placed on
members' desks.

February 11, 1981 Second reading, do pass,

February 12, 1981 Correctly engrossed,

February 13, 198l Third reading, passed.

Ayesn, 49; Hoes, l.
Transmitted to House,
I¥ THE HQUSE

February 14, 1981 Introduced and referred to
Committee on MNatural Resources,

April 14, 1981 Committee recommend bill be
concurred in., Report adopted,

April 17, 1981 Second reading, concurred in,
on motion rules suspended
and bill placed on third
reading this day.

Third reading, concurred in.
Ayes, 75; Noes, 21,



IN THE SENATE

April 21, 198} Returned from House. Con-
curred in. Sent to enrolling.

Reported correctly enrclled,
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INTRUDUCED BY

BILL NOe d(

AN

A BILL FDR AN ACT ENTITLED: ™AN ACT TO ALLOW THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION TO SUSPEND ACTION ON
APPLICATIONS AND TO CLOSE A SCURCE WITHIN THE HILK RIVER
BASIN TO APPLICATIONS FOR A PERMIT TO APPROPRIATE WATER IN

THE BASIN UNDER CERTAIN CONDITIONS.™

BE IT ENACTED BY THE LECISLATURE OF THE STATE DF MONTAKNA:

Section le Milk River Basin — suspension of action on
permits -— proposale (1) In order to balance the need for
the continued development of Montana®s water and for
protection of existing rights in the Kilk River Basing the
department may suspend action on a class of applications or
may close a source in the basin and refuse te accept a class
of applicationss or bothsy for a permit under this part to
appropriate from that source in the basine

{2) Suspension or cliosurey or bothey may only be
proposed by the departmente

{3) The proposal must state the source in the basin
and class of applications for which suspension or closures
or boths is being proposed and any of the following
allecations:

{a) that the freguency of occurrence of unappropriated
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waters is such that:

(iy any new appropriation from the source for the
class of applications will adversely affect the rights of a
prior appropriation from the sourcej or

(ii) any new appropriation from the source for the
class of applications will interfere unreascnably with
another planned use or development for which a permit has
been given or for which water has been reserved in the
source; or

(b} that significant disputes or enforcement problems
regarding priority of rights or amounts or duration of water
in use by appropriators are in progress or will arises

Section 2+ Hearing -- orders (1) The department shall
conduct a hearing on the proposed suspension or closures or
both. HNotice of the hearing must be published at least once
in each week for 3 successive weeksy not less than 30 days
before the date of the hearinqe in a newspaper of general
circulation in the county or counties in which the source is
locateds The department shall serve by mail a copy of the
notice and proposal nct less than 30 days befere the hearing
upon =ach person or public agency known from the examination
cf the records of the department to be a claimanty
appropriators or permit holder of wWater in the sources

(2} The department may by order suspend action on and

shall close the source and refuse ¢ accept a class of

-2~ INTRODUCED BILL
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applications if the board finds on the basis of the hearing
that there 1is substantial evidence in support of the
allegations required by [section 1] to be contained in the
petitions

(3) As part of fulfilling the requirements of 2-4-623,
the order must define the source and must state the class of
applications to which the suspenslon or closures or bhothy
applies.

(%) Upon adoption of the orders the departeent shall
refuse to accept any application for a permit under this
part for the class of application for which closure is
ordered under fsections I and 2]« If the order suspends
action on pending applicationsy the department shall notify
the applicant that action on his application Is suspendede

(5} Upon notice under 85-2-307 of intent to combine
the hearings under 85-2-309 with the hearings wunder this
sections the department pmay suspend action on pending
appltications of the class until the hearing Iis conducted
under this section andy as part of its final ordery may
grants denys or condition the applications wunder B5-2-310
and B85~-2-311 or continue the suspension under this sectione

Section 3. Request to modify suspension ~— orderes (1)
A person or public agency may request that an order be
modified or revokede The request must contain allegations

supported by substantial evidence showing that the criteria
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in 85-2-311 can be met for an application ar a class of
applications from the socurces If not so supporteds the
department may reject the request without a hearinge

{2} The department may by order after a hearing modify
or revoke any order made as provided in [sections 1 and 2]
upon such notice and in such manner as is reasonable under
the circumstancess

Section 4. Codification instructiones Sections i
through 3 are intended to be codified as an integra) part of
Title B5, chapter 2, part 34 and the pravisions of Title 8BS,
chapter Zes apply to sections I through 3.

-End-



STATE OF MONTANA _
REQUEST no.260-81

FISCAL NOTE

tFowrm RIY 15

In compliance with a written request received __February 2, v, 198l there is hereby submitted o Fiscal Note
for ___Senate Bill 199 .. pursuant to ‘Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA}.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

Description of Proposed Legislation:

Senate Bill 199 provides for the Department of Natural Resources to suspend action on
applications and to close a basin or subbasin to certain specified or class of applications
for Provisional Permit for water use. Such class of applications would be suspended or
rejected only after notice, hearing, and,upon the finding of certain facts, a final order
is adopted by the department.

Assumptions:

This fiscal note was prepared assuming that the '"class of applications" for which an
order would be adopted would be only for applications for permit having direct diversions
from only the mainstem of the Milk River used for new or supplemental irrigation where no
offstream storage is provided. Additional orders for suspension or closure of applications
on the tributaries or other "classes" of applications may be necessary in the future and
will require more extensive hydrological and environmental studies. These will require
expenses beyond that assumed for fiscal years 82 and 83.

Fiscal Impact:

This will cause an increase of $9,900 in fiscal year 1982 and $2,400 in fiscal year
1983 because of increased operating expenses to carry out the purpose of the bill. Tt
will not affect revenues.

Local Impact:

Additional fiscal impact could be realized by lecal city or county government, if they
have water rights and would be involved in the hearing process. Assume the cost would be
minimal and absorbed by present staff and budgets.

Long~Range Impact:

The long-range effect of this bill would lead to additional proposed closures on
tributaries to the Milk River mainstem, requiring additional revenue to administer the
law beyond FY 1983, 1If this bill works adequately in the Milk River basin, it could,
through legislation, be expanded to apply to the entire state. The fiscal impact here is
undetermined at this time, but would be substantially greater than proposed here.

e

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: H_._z::,-}f'_gt e
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Approved by Committee
on Agrivulture Livestock
& Irrigation

SENATE BILL NO. 199

INTRGDUCED BY ETCHART, HAMMONG

A ZILL FOR AN ACT ENTITLED: AN ACT TO ALLOW THE DEPARTMENT
OF NATURAL RESQURCES AND CONSERVATION TO SUSPEND ACTION  ON
APPLICATIONS AND TO €LDSE A SOURCE WITHIN THE MILK RIVER
BASIN T7) APPLICATIONS FOR A PERMIT 10 APPROPRIATE WATER IN

THE BASTN UNDER CERTAIN CONDITIONS; _AND PROVIDING AN

IMMEDIATE _EFFECTIVE UATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE F MONTANA:

Section 1. Milk River Basin —- suspension of action on
sermits —— proposals (1) In order to balance the need for
the continued development aof Montana's water and for
protection of existing rights in the Milk River Basins the
department may suspend action on a class of applications or
may close a source in the basin and refuse to accept 3 ciass
of applicationss or bothe for a permit under this part to
appropriate from that source in the basine

(2) Suspension or closures or bothy may only be
aroposed by the department.

(3) The proposal must state the Source- n the basin
and class of applications for which suspension or cliosurae
or boths 1is being propused and any of the following

alleyations:

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

58 Gi199s02

(a) that the frequency of occurrence of unappropriated
waters is such that:

{i}] any new appropriation from the source for the
class of applications will adversely affect the rights of a
prior appropriation from the source; or

(i1} any new appropriation from the source for the
class of applications will interfere wunreasonably with
another planned use orf development for which a permit has
been given or for which water has Dpeen reserved in the
source; ar

{b) that significant disputes ar enforcement problems
regarding priority of rights or amounts or duration of water
in use by appropriators are in progress or will arisee

Section 2. Hearing -- orders (1) The department shall
canduct a hearing on tihe proposed suspension or closures or
bothe Hotice of the hearing must be published at least once
in each week for 3 successive weekse nat Tess than 30 days
before the date of the hearings in a newspaper of general
circulation in the county or counties in which the source is
locateds The department shall serve by mail a3 copy of the
natice and proposal not less than 30 days before the hesring
upon each person or putltic agency known from the exsmination
of the records of the department to be a claimanty
agpropristors or permit holder of water in the source.

{2) The department ey by order suspend action on  and

-2- o 199
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shall close the source and refuse to accept a class of
applications if the-bkeard IT finds on the basis of the
hearing that there is substantial evidence in support of the
allegations required by [section 1] to be contained in the

(3} As part of Fulfilling the requirements of 2-4-623,
the order must define the source and must state the class of
applications to which the suspension or closures or bothe
appliess

{#] Upon adoption of the orders the department shatl
refuse to accept any application for a permit under this
part for the class of application for which closure is

ordered under fseetrons-t-anmd—2] THIS SECTION AND [SECTION

1]- If the order suspends action on pending applicationse
the department shall notify the applicant that action 3n his
application is suspendede

{S) Upon notice under 85-2-307 of intent +to combine
the hearings wunder 35-2-309 with the hearings uncer this
sections the departwent may suspend action on pending
applications of the «¢lass until the bhearing is conducted
under this section andy as part of ts final ordery may
grants denye ar condition the applications under
85-2-306(2)s 85-2-310s and 85-2-311 or continue  the
syspension under this Sectiona

Section 3. Request to modify suspension ~- order. (1)

-3- . B 190

10

11

12

13

i4

15

16

53 0199702

A person or public agency may request that an order be
modified or revoked. The request must contain allecations
supported by substantial evidence showing that the criteria
in B89%-2-311 can be wmet for an spplication or a cliss of
applications from the sgurce. If not So supporteds the
department may reject the request without a hearinge.

{2) Tthe department may by order after a hearing modify
or revoke any order made as provided in [secrions 1 and 2]}
upon such notice and 1n such manner as is reasonable under
the circumstancese

Section 4. Codification Instructione. Sections 1
through 3 are intended to be codified as an integral part of
Title 854 chapter 2¢ part 3» and the provisions of Title BS,
chapter 2+ apply to sections 1 through 3.

SECTION 5. _EFFECTIVE DATES THIS ACT [5 EFFECTIVE UPOM

PASSAGE AND APPROVAL.

-End-
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1 SENATE BItL N« 199 1 {a) that the freguency of occurrence of unappropriated
2 INTRODUCED BY ETCHAART. HAMMOND 2 waters i1s such that:

1 3 (i) any new appropriation Ffrom the source for the
4 A SILL FOR AN ACT ENTITLED: “AN ACT TO ALLOW THE DEPARTMENT 4 class of applications will adversely affect the rights of a
5 OF NATURAL RESOURCES AND CONSERVATION TO SUSPEND ACYION ON 5 priror appropriation from the source; or

[} APPLICATIONS AND TO CLOSE A SOURCE WITHIN THE MILK RIVER [ {ii) any new appropriation from the source for the
7 BASIN TN APPLICATIONS FOR A PERMIT TO APPROPRIATE WATER [N T class of oapplications will interfere wunreasonably with
8 THE BASIN UNDER CERTAIN CONDITIONS; AND__PROVIDING AN 8 another plannzd use or development for which a permit has
9 IMMEDIATE EFFECTIVE DATE." 9 been given or for which water has been reserved in the
1n 10 source; Or

11 BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 (b) that significant disputes or enfoscement problems
12 Section '« Milk River Basin -- suspension of action on 12 regarding priority of rights or amounts or duration of water
13 permits -— proposals (1) In order to balance the need for 13 in use by appraopriators are in progress or will arises

14 the caontinued develgpment of Hontana*s water, and for 149 Section 2. Hearing —— order. {1} The department shall
15 protection of existing rights in the Milk River Baesins the 13 conduct a hearing on the proposed suspension or closures or
16 department may suspend action on a class of applications or 16 bothe HNotice of the hearing must be published at least once
17 may close a source in the basin and refuse to accept a class 17 in each week for 3 successive weeksy not less than 30 days
18 of applicationss or boths for a permit under ©Ethis part to 18 before the date of the hearings in a newspaper of generél
19 appropriate from that Source in the basin. 19 circutation in the county or counties in which the source is
20 {2) Suspension or clasures or bothe may only be 20 located. The department shall serve by mail a copy of the
21 proposed by the departmente 21 notice and proposal not less than 30 days before the hesring
22 {3y The proposal must staté the sgurce in  the basin 22 upon each person or public agency known from the examination
23 and class of applications for which suspension or closures 23 of the records of the department to be a claimant,
24 or bothe is Dbeing proposed and any of the following 24 appropriatory or permit holder of water in the sourcee
25 allegations: 25 {2} The department may by order suspend action on and
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shall close the source and refuse to accept a class of
applications if the-board IT finds on the basis of the
hearing that there is substantial evidence in support of the
altegations required by [section 1] to be contained in the
petition PROPOSAL.

{3) As part of fulfilling the requirements of 2-4-623,
the order must define the source and must state the class of
applications to which the suspension or closures or bothe
appliese

{4) Upon adoption of the orders the department shall
refuse to accept any application for a permit under this

part for the <c¢lass of application for which closure is

1}- If the order suspends action on pending applicationss
the department stal¥ notify the applicant that action an his
appiication is suspendeds

{5) Upon notice under 85-2-307 of intent to combine
the hearings wunder 35-2-309 with the bhearings under this
sactiony the department may suspend action on  pending
applications of the <class wuntil the hearing is conducted
under this section ands as part of its final orders, may
grants denye or condition the applications under
835-2-306¢2)s 85-2-310y and 85-2-311 or continue the
suspension under this seCtiona

Section 3. Request to modify suspension -- orger. (1)

-3 HB 199
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A person or public agency may request that an order be
modified or revokede The request must contain altlegatijons
supported by substantial evidence showing that the criteria
in B5-2-311 can be met for an application or a class of
applications from the sources. If pot so supported, the
department may reject the request without a hearinge

{2) The department may by order after a hearing modify
or revoke any order made as provided in [secrions 1 and 2)
upon such notice and in such manner as is reascnable under
the circumstancesa

Section 4« Codification instruction. Sections 13
through 3 are intended to be codified as an integral part of
Title B85y chapter 2» part 3+ and the provisions of Title 8%,

chapter 2+ apply to sections 1 throujyh 3.

SECTION 5. _EFFECTIVE DATE. THIS ACT IS EFFECTIVE UPON

-End-
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SENATE BILL NO» 199

INTRCDUCED BY ETCHARTy HAMMOND

A BILL FOR AN ACT ENTITLED: AN ALT TO ALLOW THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION 7O SUSPEND ALTION ON
APPLICATIONS AND TO CLOSE A SOURCE WITHIN THE MILK RIVER
BASIN TO APPLICATIONS FOR A PERMIT TO APPROPRIATE WATER IN

THE BASIN UNDER CERTAIN CONDITIONS; AND PROVIGING AN

IMMEDIATE EFFECTIVE ODATE."

BE IF ENACTED BY THE LEGISLATURE OF THE STATE UF MUNTANA:

Section le« Milk River Basin -- suspension of action on
permits -— proposale (1} In order to balance the need for
the continued development of Montana's water and for
protection of existing rights in the Milk River Basiny the
department may suspend action on a class of applications or
may close a source in the basin and refuse to accept a class
of applicationssy or boths for a permit under this part to
appropriate from that scurce in the basine

{2} Suspension or closures or bothy may only be
proposed by the department.

(3 The proposal must state the scurce in the basin
and class of applications for which suspension or closures
or bothy 15 being proposed and any of the following

allegations:
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(a) that the frequency of occurrence of unappropriated
waters is such that?

(1) 4any new appropriation from the scource for the
class of applications will adversely affect the rights of a
praor appropriation from the Source; or

{ii} any new appropriation from the source for the
class of applications will interfere unreasonably with
another planned use or development for which 2 permit has
been qiven ar for which water has been reserved in the
sQurce; or

(L) that significant disputes or enforcement problems
regarding priority of rights or amounts or duration of water
in use by appropriators are in progress or will arise.

Section 2« Hearing -- order. (1) The department shall
conduct @ hearing on the proposed suspension or closures or
bothes HNotice of the hearing must be published at least once
in each week for 3 successive weeksy not less than 30 days
before the date of the hearings in a newspaper of general
circulation in the county or counties in which the source is
locateds The department shall serve by mail a3 copy of the
notice and proposal not less than 30 days before the hearing
upon each person or public agency known from the examination
of the records of the department to be a claimanty
apprapriators or permit holder of water in the source.

{2) The department may by order suspend action on and

-2 S8 199
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shall «close the source and refuse to accept a class of
applications if the-board IT finds on the basis of the
hearing that there is substantial evidence in support of the
allegations required by [section 1] to be contained in the
petition PROPOSAL.

{3) As part of Fulfilling the requirements of 2-4—623,
the order must define the source and must state the class of
applications to which the suspension or closurer or boths
appliese

(4} uUpon adoption of the orders the cepartment shall
refuse to accept any application for a permit under this
part for the class of application for which closure is

ordered under fSeettona-i-enad-24 THIS SECTION AND__[SECTION

1]« If the order suspends action on pending applications,
the department shall notify the appiicant that action on bhis
application is suspendeda

(5) Upon notice under 85-2-30T7 of intent to combine
the hearings under B85-2-309 with the hearings under this
sections: the department may suspend action on pending
applications of the class wuntil the hearing is conducted
under this section ands as part of its Ffinal orders may
grante denys or condition the applications under
85-2-306{2)s 85-2-310y and 85-2-311 ar continue the
suspension under this sSectione

Section 3. Reguest to modify suspension -- ordere. (1)

-3 58 199
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A person or public agency may request that an order be
modi fied of revoked. The request must contain allegations
supported by substantial evidence showing that the criteria
in 85-2-311 can be met for an application or a class of
applications from the sourcee. I[f not so supportedy the
department may reject the request without a hearing.

(2) The department may by order after a hearing modify
or revoke any order made as provided in {Sections 1 and 2}
upon such notice and in such manner as is reasonable under
the circumstancess

Section 4« Codification instructione. Sections 1
through 3 are intended to be codified as an integral part of
Title 854 chapter 24 part 3s and the provisions of Title 85,
chapter 2, apply to sections L through 3.

SECTION S. EFFECTIVE DATEa_ THIS ACT 15 EFFECTIVE_UPON

PASSAGE_AND APPROVAL.

-End-
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