Senate Bill 181

In The Senate

January 19, 1981 Introduced and referred
to Committee on State
Administration.
February 3, 1981 Fiscal note requested.
FPebruary 9, 1981 Fiscal note returned.
February 12, 1981 Committee recommend bill
do pass as amended.
February 13, 1981 Bill printed and placed
on members® desks.
February 14, 1981 Second reading do pass.
February 16, 1981 Correctly engrossed.
February 17, 1981 Third reading passed.

In The House
February 18, 1981 Introduced and referred
to Committee on State
Administration.

April 23, 1981 Died in Committee.
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BILL NOe ﬂ

INTRODUCED BY

AY REQUEST OF THEJADMINISTRATIVE CODE COMMITTEE

A BILL FOR AN ACT ENTEITLED: ®"AN ACT TO AMEND SECTIONS

2~4-305 AMD 2-4-405s MCAy RELATING TO ECONOMIC IMPACT
STATEMENTS FOR STATE AGENCY RULEMAKING AND REQUIREMENTS FOR

ADOPTION OF AGENCY RULES.®

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Section 2-~4-405y MNCA,s is amended to readt

") mf—-405. Eseimate of mnie gEconomic impact
statemente (1) Upon yrjtten request of the administrative
code committaes an agency desigoakesd by.fhe. commitiee shall
prepare a statement of the estimeted economic impact of the
adoptiony amendeenty or repeal of a rule as proposeds The
administrative code committec may 3lsos by conteacts prepare
Such__an__gstisatee.. Except to_ the exfent that . the reguest
exmml&_lammwmm
ceguested statement must include and the statement prepared
hx_xhg_snnnlﬁzaﬂ_lax_lnslnde an-estivete-of:

$tay——the-—ront——to--the——state——of—adpinistering—-ond
enforetng~the-rutas

thy——the——aaqgreqgate——ecost--of-compiienee-—to-ati-persons

effectedy—and
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{tei--any-econonic—phenefit—of-conpiiance-to—-eti--persons
affectods

impacts_upon. affected classes aof persopnsi

agency of the isplementation and enfprcement of the proposed

achieving the purpose .of the _proposed rule _that  were
serjously considered by the agency and the reaseos why_ they
mere rejected in favor of the proposed rules

{g}_ 2 detersipation as to whether. the. . propgsed _rcule
represents. _an__efficient .allocation .of public_and private
resgurcess aod

4h) & quantificarion or descriptipo of the daka  upon

-2~ INTRODUCED BILL
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seot. . to _the agency and bas kthe saee effect as_a committac
request to an agencys The statement wust be filed with the
secretary of state for publication in the register and
mailed to persons who have requested advance notice of the
agency's rulemaking proceedings yithio 3. gonths. . gf the
committeets _requests. Fhe-staterent——-must——be-—pubiished-—and
naiied-at—-Feast-28-daya-prier-te—the—adoptiony-anendmenty-or
repeal-~of--the——prules-——Ef-—a~~hearing--+9——hetdy-tt-must—be
pubtizshed-26-days-prier-to-the-=hearing Ihe.  cospitian aoy
withdraw Its_requeit for oan econcmic impact stigiewent at.any
tims.

£3——LiFf-¢t=iu—topossibie~to-fornuinte—such-an-astinntey
the---ressons-—For—-iupossibitity—of—formutation—must—be
pubttished—instead-of-the-estinater

4$¥L3} This section does not apply to rulemaking
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pursuant to 2-4-303.

t534{4] The final! adoptions amendments or repeal of a
rule is not subject to challenge in any court as a result of
the inaccuracy or Inadequacy of a statemant required under

this section. Howewers _ihe comwmittge may refuse o _acceph

2g9sncy may cootioue rulemaking uroceedings.poge susgaoded.of
repew rulesakiog proceedingss once nullifieds for _aoy cule
substantiolly ibe _same as that oullifieds uyntil.acceptaoce
of the applicable statement by the comgitices

421 _Ihe admipistrative code cowmiitee mays by pegition
to the district court of Lewis and Qlark Countye.gnforce any
snforcement pf any  rcule. gdopted _ipn. viglation —of  this
sectiona™

Section 2-' Section 2-4-305e MCAy is amended to read:

#2-4-30%« -Requisites for validity ~- authority and
statement of reasonse {1) The agency shall consider fully
written and ora)l submissions respecting the proposed rule.
Upon adoption of a rules an agency shall Issue a concise
statement of the principal reasons for and against its
adoptiony incorpoerating therein its reasens for overruling

the considerations urged against Its adoptiones When no

-4
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written or oral submissions have been recetvedes an agency
may omit the statement of reasonse

{2) Rules may not unpnecessarily repeat statutory
tanguage. Khenever It is necessary to refer 10 statutory
language in order +to convey the wmeaning of a rule
interpreting the 1languwages the reference shall clearly
indicate that portion of the language which i5 statutory and
the portion which Is amplification of the 1anguages

(3) Each rule shall include a citation to the specific
arant of rulemaking autherity pursuant to which it or any
part thereof is adoptede ¥In additiony each rule shall
include a citation +to the specific section or sections in
the Montana Code Annotated which the rule purports to
implementes

{4) To be effectives each substantive rule adopted
must be within the sScope of authority conferred and In
accordante with standards prescribed by other provisions of
1awe

(5) Whenever by the express or iwplied terms of any
statute a state agency has authority to adopt rules to
implementy interprets make specifiCy or otherwise carry out
the provisions of the statutey no rule adopted is valid or
effective unless consistent and not in conflict with the
statute and reasonably necessary to effectuate the purpase

of the statutee.
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(8) No rule is valid unless adopted in substantial
compliance with 2-4-302 or 2-4-303 and this section and
unTess notice of adoption thereof is published within 6
months of the publishing of notice of the proposed rule.
Howevers if rulemaking proceediggs are.suspended by _action
of the adeinistrative code committee prior tg the expiration
of the 6-manth deadlioe praovided for in this subsections the

~ 5B 18f



STATE OF MONTANA
REQUEST NO. _296-81
FISCAL NOTE

Form BD-15

In compliance with a written request received February 4, , 19 81 , there is hereby submitted a Fiscal Note
for _ Senate Biil 181

—— pursuant to 'Title 5, Chapter 4, Part 2 of the Montana Code Annotated {MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

Description of Proposed Legislation

An act to amend sections 2-4-305 and 2-4-405, MCA, relating to economic impact state-
ments for state agency rulemaking and requirements for adoption of agency rules.

Assumptions

1. Private consultants receive $30 per person per hour for 40 hours a week, 20 days
per month, plus expenses.

2. Using 1980 figures, (37 notices of proposed rulemaking filed by the Department of
' Health and Environmental Sciences) 3 small scale studies and 2 large scale studies
will be requested per year with costs of each:

TOTAL TIME MONEY

Small Scale Study 63 days (3.15 months) $ 4,800 + expenses

with private attorney 63 days (3.15 months) $ 4,800 + $4,000 + expenses

Large Scale Study 165 days (8.25 months) $31,200 + expenses (possibly
X 2 Ot more persons)

with private attorney 165 days (8.25 months) $31,200 + expenses (possibly

x 2 or more persons) + $4,000
The above figures x 2 & 3 studies = $139,200 + expenses per year,

Fiscal Impact

Expenditures (including expenses) approximately $280,000 for the biennium.
Comment

Even though this measure applies to all state agencies, we have presented the above
figures from the Department of Health and Environmental Scieces for illustrative purposes
only. Obviously, the cost to the state will be higher when all the state agencies are
considered; however, because there is no way of predicting the number of rules adopted
during the next biennium, we are unable to compute the fiscal impact.

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: 7 ‘q"‘g)
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Approved by Committee
on State Administration

SENATE BILL NO. 181 1 tei--any-economre—benefit-af-complrance-to-ati-—persons
INTRODUCED BY STORY Z  effecteds
BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE 3 fal__a_ _description_ _of the classes of persons who will
4 be affected by the proposed _rules _including classes _that
A BILL FOR AM ACT ENTLTLED: ®AN ACT TO AMEND SECTIONS 5 will bear the costs of the proposed rule and classes that
2-4-305 AND 2-4-405s MCAs RELATING TO ECONOMIC 1MPACT ¢ =ill benefir from the proposed ruls;
STATEMENTS FOR STATE AGENCY RULEMAKING AND REQUIREMENTS FOR T (e)__2 description of _the probable guentitotsve--end
ADOPTION OF AGENCY RULES.® 8 quatieative ECUNOMIC impact of the proposed rul ev—tnetuding
9 economic——impecty upon_ _affected classes _of _persons AND
BE IT EMACTED 8Y THE LEGISLATURE OF THE STATE JF MONTANA: 10 QUANTIFYINGy TO THE EXTENT PRACYICABLEs THAT IMPACT;
Section le Section 2-4—405, MCAy is amended to read: 11 fcy__the probable costs_to_the agency and_to any other
"i-4=40%. Estrmate--—of--—econemic Economic impact 12 agency of the implementation and enforcement of the proposed
statement. (1) Upon written request of the administraotive 13 rule _and_any anticipated _effect on state revenuess;
code committees an agency designated by the committee shall 14 {d) a3n _analysis comparing the costs and benefits_ of
prepare a statement of the estimated economic impact of the 15 the proposed rule to the costs and benefits of inactioni
adoptions amendments or repeal of 2 rule as proposeds The 11] (e} an_analysis_that _determines whether there are less
administrative code committee may alsoy by Contracts prepare 17 costly methods or _ltess _intrusive methods for achieving the
such__an_ _estimate. Except to the extent that the reguast i purpose of the proposed rulej
expressly waives any ane or more of the followings _the 19 {f} an__analysis__of any alternative methods for
requested statement must include and the statement prepared 20 achieving. _the _purpose _of the proposed rule that were
by the committee may. include sn-estimate-of: 21 sertously considered by the_agency and_the _reasons why they
ftod-—the--cost-—to--the-—state--nf-—admint stering- - -and 22 were rejected in faver of the proposed rulej
enfareing-the—rubet 23 (g)__a__determination_ _as__to whether the proposed rule
tbY-—the--nggregate--cost—-of—eomp}iance-to—atl-persons 24 represents an efficient allocation of public _and_ private
affectedi-and 25 resourges; sng
-2- S8 18!
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{h} & gqguaentification_ _or description of the data upon

which subsections {13{a)l through (1}(h} are based and an

explanation_of _how_the data was gatheredes

(2) A__request must be made by the committee prior to

the final _agency_action_on_the rule and shall suspend _any

rulemaking proceedings under this chapter then_ in effect if

shold-auttrfy-any-rolemaking-proceegdings—then-in-effect—-if.

IF a final rulewmaking hearing has_already been_held or no

hearing has been_scheduled by the agencysy A__REHEARINGs OR

INITYAt HEARINGe MUST BE HELD By THE AGENCY UPON COMPLEFION

OF THE STATEMENT. Written notice of the committee's decision

to prepare a statement shall be sent to the agency and has

the same effect as a _committee reguest to_gn agencye The

statement must be filed with the secretary of state Ffor

publication in the register and mailed %o persons who have.

requested advance notice of the agency®s rulemaking

proceedings within_ 3 months _of the committee?s_reguesta. Fhe

statement-nost-be-—pubitshed-and--maited--ot——lenst--20--days
prior——to—the—adoptiony-amendmenty-or-repeand-of—the-rotes—§f
a—hesring-ts-hetdv-tre-must-be-pubttahed-26-dasys-prior—to-the

mesring The committee may withdraw its request  for an

economic _impact statement at _sny times

H3r-—3f—te~-is-impossible—to-fermulete-such-anestimatey

the-~—reasons—Ffer——tmpossibittty—ef-—-formutatton—moat-——de
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pubtished-inste ad-ef-the-estimater

£4¥{3) This section does not apply to rulemoking
pursuant to 2-4-303.

¢53{4} The final adoptions amendment, or repeal of a
rule is not swbject to chalienge in any court as a result of
the inaccuracy or inadequacy of a statement requires under

this sectiona Howevers _the committee may refuse to accept

any _stotement prepared_by an_agency or under contract _for

the. commjittee that in--—ity—-judqment I1T_ DETERMINES

inadequately covers_those jtems contained__j§n __subsections

(1){a} _through_ _(1){hjes No agency magy INITIATE OR continue

rulemaking proceedings once suspended eor-—renaw-—pulemaking

proceedingsy-—onee-nutlifiedy for any rule substantially the

same_as that-nuilifiedy THE_RULE FOR_WHICH PROCEEDINGS _WERE

SUSPENDED wuntjl _acceptance of the applicable statement by

the committees

£S5y -—Fhe—ndmintstrative—code-conmtttee-mayy-by-petition

te—ghe—di&tfiﬂt—eﬂurt-oi-teu%a—and-Eiafk-Eeﬂﬂt11'EH§aFeefon1

act-regquired-by—this-seetion-snd—arevent——the--adaprien--or

enforcement——of-——any-~-rule——adepeed-~in--viotation--of--this

sectionw™
S5ection 2. Section 2-4-305s MLA, is amended %o read:
"2-4-305. Requisites for wvalidity — authority and
statement of reasons. {1} The agency shall consider fully

written and oral submissions respecting the proposed rules

- & 52 181
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Upon adoption of a rules an agency shall issue a concise
statement of the principal reasons for and against its
adoptions incorporating therein its reasons for overruling
the considerations wrged against its adoption. Wwhen no
written or oral submissions have been receiveds an agency
may omit the statement of reasonsa

{2) Rules may not unnecessarily repeat statutory
lanquages Khenever it is necessary to refer to statutory
language in order to convey the meaning of a rule
interpreting the languages the reference shall clearly
indicate that portion of the language which is statutory and
the portion which is amplification of the lanquage.

{3) Each rule shall include a citation to the specific
grant of rulemaking authority pursuant to which 1t or any
sart therecf is adoptede 1In additions each rule shall
include a citation to the specific section or sections in
the Moptanas Code Annotated which the rule purports to
implement.

{4) To be effectives each substantive rule adopted
must be within the scope eof authority conferred and in
accordance With standards prescribed by other provisions of
laws

{5) 4Whenaver by the express or implied terms of any
statute a state ajgency has authority to adopt rules to

implements intergrets make specifiCy Or otherwise carry out

-5— 53 181
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the provisions of the statutey na rule adopted is valig or
effective unless consistent and not in comnflict with the
statute and reasonably necessary to effectuate the purpose
of the statutea.

{6} No rule is valid unless adopted in substantial
compliance wWith 2-4-302y er 2-4-303s OR 2-4-4905s; and this
section and unless notice of adoption thereof is published

within & months of the publishing of notice of the proposed

rules Howevery if rulemaking proceedings are suspended by

action__of _the _administrative _code commjtiee prior to_the

expiration of_the 6-month__deadline_ _provided for in _this

subsections the agency mays following acceprance of the

economic_impact by the committeey proceed with__rulemaking

during o5 time period _equivalent to  that portion of the

6—month pericd that remained prior to__the _action_ of_ the

committeea"

—Eng-

-6- §8 181
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47th Legislature 38 0181702
1 c}--—any-ecanomic—benefit-of-compltonce—to-ali——
1 SENATE BILL NO. 181 tet--any ¥ comptrence-teretiTopersons
2 affecteds
Z IMTRODUCED BY 5TORY
3 121 o __description of the classes of persons who will
3 BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE e T
4 & be affected by the proposed _ruley _including classes _that
5 will bear the costs of the proposed rule and classes that
S A SILL FOR AN ACT  ENTITLED: "AN ACT TO AMEND SECTIONS
6 wil} benefic from the proposed rule;
[} 2-4~305 AND 2-4-409s MCAs, RELATING TD ECONDOMIC IMPACT
. T {b)__a description of the probable guantitative-—sndg
7 STATEMENTS FOR STATE AGENCY RULEMAKING AND REQUIREMENTS FDR -
8 quetrtotive ECONOMIC impect of the proposed rulgy-—inetwvding
8 ADBPTION OF AGENCY RULES o* &
9 9 economre-~tmpacty upon_ affected classes__of persons AND
10 QUANTIFYINGy T THE EXYTEMNT PRACTICABLEy THAT IMPACT:
10 BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
i i 11 [€} _the _probable costs to_the_agency and_to any other
il Section l. Section 2—-4-405y MCAs is amended to read:
12 agency of the implementation and enforcement of the proposed
12 "2-4—4(5. Estitmate-—-of-——economre Economic impact
13 rule_and any anticipoted effect on state revenues;
13 stitemente. (1) Upon Written request of the administrative
14 {(d) an _analysis_comparing the costs _and _benefits__of
L4 code committees an agency designated by the committee shall
) 15 the proposed_rule to the costs and benefits of inaction;
15 prepar? a statement of the estimared economic impact of the
" 16 {e]_ _an_analysis_that determines whether there are_less
15 adoptions amendments or repeal of 3 rule as proposede The
17 costly amethods or less _intrusive methads for achjeving the
L7 administrative code compittee may alsoy by contracte prepare
18 purpose of the propeosed_rule;
13 such__an__astimates. Except_ _to _the extent that the reguest
19 {f)__an__analysis _of _any alternative methods for
12 exprassly waives _any one_ or more of the followings _the
- . <0 achieving the purpose_of _the proposed  rule that were
20 requested statement must include and the statement prepaved
21 seriously considered by the_aqency a2nd the reasons_ wihy _they
21 by the _committese may include sn-estimete-of: -
o i 22 were_rejected in favor _of the proposed rule;
22 ftat-~the——cast——to—~the-—state~-of--adminratering—-—and )
23 {g9)__a_ _determination _as _to whether the proposed rule
23 enforcing—the-rutes
24 represents an efficient asllocation  of oublic  and private
24 thi-—the-—aggregate-—¢ost-—af-compirence-to-ati-prrsons
25 resources; and
25 affectedt-and res
-2- S8 181
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fh) o gugntification__or description of the date upon

which subsections {1){a) through {1){h) are based _and__an

explanation of how the data was gathereds

(2) A__reguest must be made by the committee prior _to

the final agency action _on_the rule and shall_ _suspend__any

rulemaking proceedings_under this chapter_then_in effect €

a-raiembing-hearing-—en—the—propoyat-rematni-to-be—heldyr-and

shati-nuiicfy-any-rutemakintg-proceedings~—then-rn-effect-—if.

IF a__final_ rulemaking hearing_has_already been held or no

hearing has _been scheduled by the_sgencys A REHEARINGs DR

INITIAL HEARINGs MUST BE_WELC BY THE AGENCY UPON COMPLLTION

OF THE_STATEMENT. wWritten notice of the commitiee’s decision

to prepare a statement shail be sent to_the agency and__has

the same_ _effect as a3 _committee request to_an agencys The

statement must be Filed with the secretary of state For
publicatian in the register and mailed to persons who have
requested adwance netice of the agency's rulemaking

proceedings within_3 _months_of the committee!s request. Fhe

statement-aust-be-published-and--moited--at——tenst--26--days
prior—to-the-adepttony—amendmenty-or-repeat-of-the—rotev~if
a—hesring-is-heldy—re-muse-bhe-pubiisned—20-days—prior—to-tie

hearing The committee may withdraw _its_request for _an

economic impact statement at_any time.
3-—Ff~it-r3-impossisie-to-formriate—soch-on-estimatey

the--~-reasens—Ffor--impossidittty-—-of--formuiatron--must——pe

-3~ 58 181
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published-instead-of-che-estimates

t%3(3) This section does- - not apply to ruiemoking
pursuant to 2-4-303.

€5¥{4}) The final adoptions amendments or repeal of o
rule 1s not subject to challenge in any court as a result of
the inaccuracy or inadequacy of a statement requires under

this sections Howevers the committee may refuse to accept

ay
any statement prepared by _an_agency _or under _contract for

the committee that tA——-—itg-——judgment 1T__DETERMINE

%)

inadeguately covers_those items contajined in _subsections

[11(a) through {l){h)e No_agency may INITIATE OR continug

rulemaking proceedings once_suspended sr-—renew--ruiemaking

proceedingsy-—once-nultiftedy for any rule substantially the

same as that-ruidifiedy THE RULE_FOR WHICH PROCEEDINGS WERE

SUSPENDED wuntil _acceptance__of_the applicable_statement by

the commjttees

£53==Fme—administrative-code—commrttet-mayy-by-petieion

to-the-district-court-of—tenis~and-Etark-Countyy-enforce—sny

act-reguired-by—this-section—and—prevent_-the-—adopeion--or

enforcement——af-—any-—rule-—adepeed--in—-viotatian--of-—this

seeeiony™
Section 2« Section 2-4-305, MCAy is amended to read:
"2-4-305. HRequisites for wvalidity -— authority and
statement of ceasons. (1] The agency shall consider Ffully

written and oral submissions respecting the r oposed rules

- &= 5% 181
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Upon adoption of a rules an agency shall issue a concise
statement of the principal reasons Ffor and against its
adoptions incorporating therein its reasons for overruling
the considerations uwurged against its adoption. When no
written or oral submissions have been receivedes an agency
may omit the statement of reasons.

{2) Rules may not wunnpecessdrily repzat statutory
tanguages wWhenever it is necessary to refer to statutory
Yanguage in order to c¢onvey the meaning of a rule
interpreting the languages ithe reference shall clearly
indicate that pertion of the language which is statutory and
the portion which is amplification of the language.

{3}y Each rule shall include a citation to the specific
grant of rulemaoking authority pursuant to which it or any
part therecf 15 adoptede In additione each rule shait!l
include a <citation to the specific section or sections in
the “ontana (ode Annotated which the rule purports to
implement.

() To be effectives each substantive rule adopted
must be within the scope of authority conferred and in
accordance with standards prescribed by other provisions of
Taws

{5) Whenever by the express or implied terms ofF any
statute a state agency has authority to adopt rules to

implements interprots make specifice or otherwise carry out

-5— 5% 181

10

11

t2

i3

L4

15

L6

S8 0L8i/02

the provisions ofF the statutes no rule adopted is valid or
effective unless consistent and not in conflict with the
statute and reasonably necessary toe effectuate the purpose
of the statute.

{6} No rule is valid wunless adopted in substantial
compliance with '2-4~302y wor 2-4-303s 0OR_2-4-405s and this
section and unless notice of adopticn thereof is published
within & months of the publishing of notice of the proposed

rule. Howevers if rulemaking proceedings__are__suspended_ by

action _of _the _administrative _code committee prior to_the

expiration of the 6-month deadline provided for in_ this

subsectione the agency maye following acceptance of the

economic_impact by the committees proceed with rulemaking

during a__time__period__equivalent _to _that portion of the

6é—month period that remained prior to the action of the

committee.”

—Eng-
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