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INTRODUCED BY -'=4::: 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

A BILL FO~ AN ACT ENTITLED: "AN ACT GENERALLY REVISI~G AND 

CLARIFYING THE APPROPRIATION ANO PERMIT P~OVISIONS OF TITLE 

85, CHAPTER 2, PARTS 1 AND 3, MCA; PROVIDING FOR AN 

EXCEPTION TO PERMIT REQUIREMENTS WHENEVER APPRGPRIATION OF 

C:<OU:.JC~'AT2K IS BY MEANS OF A WELL OR DEVELOPED SPRING WITH A 

MAXIMUi1 APPROPRIATION OF LESS THAN 100 GALLONS PER MINUTE; 

PROVIDING FOR A REVIEH OF A NOTICE OF COMPLETION PRIOR TO 

THE ISSUANCE OF A CERTIFICATE OF WATER RIGHT; ESTABLISHING .~ 

Pil.OCEDURE FOR FILING A ii<OTICE OF COMPLETION ON GROUNDHATEK 

APPRDPUATIO.~S FIRST PUT TO BENEFICIAL USE BETWEEN JIINUARY 

1, l'i62, AND JULY 1, 1913• IF NO NOTICE OF COMPLETION HAD 

BiEN FILED; PROVIDING THAT A NOTICE OF APPLICATIO~ BE SERVED 

SY FIRST-CLASS HAIL; PROVIDING FOR THE HOLDII'iG OF A HEARING 

ON O~JECTIONS WITHIN A REASONABLE TIME; PR:JVIDI'IG FOR ACTIO;~ 

Co~ A'l APPLICATION WITHIN Z40 DAYS IF A HEA~ING IS HHD OR 

OaJECTI0~5 HAVE 3EEN RECEIVED; PRDVIDI~G THAT AN APPLICANT 

CJAS THE BURDEN OF PROOF; ESTABLISHING A NE,; \iATER :USf'T 

APP~'.JPR IATI ON ACCJUNTJ EST ASLI Si·ii~~ FEES FOR A 'I 

ENVIWNMENTAL IMPACT STATEMENT ON AN APPLICATIQ'~ fOR A 

RESE~YATION OF WATER; AMENDING SECTIONS 85-Z-306, 85-2-307, 
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85-Z-309 THROUGH 85-Z-311, AND 8~-2-1Z4• MCA; AND PROVIDING 

AN IMMEDIATE EFFECTIVE OATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306t MCA~ is amended to read: 

•65-2-306. Exceptions to per~it requirements. (1) 

Outside the boundaries of a controlled groundwater area, a 

permit is not required before appropriating groundwater by 

means of a well QL_d~gped spring with a maximum y~~~ 

~LQp£~ of less than 100 gallons e ~c minutP. Within 

60 days of completion of the well nc~luged sprjog and 

appropriation of the groundwater tor beneficial use, the 

appropriator shall file g notice of completion ~b~ 

~a~nt on a form provided by the department at its 

offices and at the offices of tha county clerk and 

recorders• Upon receipt of the notice, the department shall 

eH~ema~+ee~+y--+~~~-e-eert+++ee~e-&f-"e~er-rt~ht ~~~ 

notice gpd ~-W.fllU !S$UIQ!l-~:ti~~f-lta:t>ll-~ 

~-a~~tl~~i~fg~--~2LL~tjoo or completjonL 

:t.Q~.thQr w i :th ....t.w._ll<WlllS....f.oL_.t:.e:tJ.u:ninJj_lt,..__A.....tU>.:ti~<Ui$ 

Oll:t...l5tli.l:.....llllilUU....OL-f.iling~Jillli..:-llf __ !I!.:Us;t..:i.t._...if_J.b.: 

n2:t.U:e..._u_-"o:u:.t:es;~-=let.ll.d..__aru~...._u:f.ilelL_~tll.b_...:tD.e 

~a r:tme n:t JLitJ:ll~~a:t!i....ll.t:...lllit.ll.ilLiLflltl.ll.u::_J,lJlll, __ a$ _ _:tb.a 

llJU!atl.melll:....ma:t.._all.!.lwo not t.o eas;e~illllll.th:i,._ll~ls;e-Ls. 

Oll:t_-"llLLe<:~-ilDJL~le!&.<!--ltl.thiiL:tb.,_:tima--'il.lnlll"lh-.t.lle 
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gr j orj ty date oL=gr I atj on .:>ball_l:L~Il.E:...ll>l.tll_QLI:f:lil..i.ml 

~ correct _and_ complete -D~C~--~ih~--d~~Lt~-A 

J:.ellitis;.ate Qf Wiiltllc r j ght-'l!illL!lll.t..ll>LU!iil.'jliLI.lc.1il-'!--"JUc..eU 

iUJlL_~;.gllll2lldll..lUili.r;;Lbn..ll.e.elLfllillLW.~b-.t..IU:_llllgilJ::tJI!QJJ~. The 

original of the certificate shall be sent to the county 

cl~rk and recorder in the county where the point of 

diversion or place of use is loc9ted for recordation. The 

department shall keep a copy of the certificate in its 

office in Helena. After recordation, the clerk and recorder 

shall send the certificate to the appropriator. The date of 

fil in1.J of the notice of completion is the 1ate of priority 

of the right. 

Ul-_An_.a=~ i at or of ~J:Pl.llll1w~V-llllliill!i~lte..ll 

.QL!lll~llll_.:ill r l o g • f i r st ll.ll1-1.lL_IUW!ifld.ll __ u.u;__J;ld.>!.em 

.lanll.ill:~l!ifoU-illl!LIIIh lt 197;'h.Jotw_lli d pot fil~WitlJ:.e 

.llf___.c;;~~loo.o.-Ali--LWIJ.Li.Lil.cL!U!.-.LiltLln_foJ:J:.e-llrlW:J.lL~ 

~ctjye datg of thj$ act), _xltb__i~QUU1¥- clprk _ana 

~~~~bQ!l _ _fllJl_a_Ootjce gf cpmgletiQD~-il~ll~~ln 

~action Lll-Qf_ this sectlo~tb__tbe do~c~--Lo 

~~ the W3ter rjght·-~~LlQLitx__Qate cf th& 

=.c.Ll~ball be~_afJ.bL.UliDII-Of..JWlP:t.l.r;;lLa!i 

~~d_ in sybsection lll ___ gf ___ ±b~---~~LQoa----Ail 

SWUL.QP.CLiJtjgn under this ~~:t.J.gn js an_~lstjn~ ci~ht. 

.ao.d-a-Ju~rm j t i s_oot requ i rgd; b~1-t.b~~~O:L-.ib.All 

~Jde.Q~ the cece j J;!:L.Qf a cor1:.e1;:t_aru;l c.ompl e.t.e_f.i.l..lJl.g_..Qf 
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a-llQt.i~~muleliQD• excej,)t that fOJ:.-.an-&~Q..t:l.ati2n__Q,[ 

~-tbilD-100 gallo~~~~r miou~-~2 dcpar~mlln~-S~-l!i!iue 

il-~Llif j cate of water J:..UDL. 

t~tlJl A permit is not required before constructin£ an 

impoundment or pit and appropriatin•:j wa:ter for use by 

livestock if the maximum capacity of the impoundrrent or ~it 

is 1 ess than 15 acre-feet and the appropriation is from .a 

source other than. a perenni a1 flowi n~ stream. As US'<'><"• in 

this subsection, a perennial flowing stream medns a stre~~ 

~o~hich historically has flowed contit1uously at 311 Sedsons of 

the year, during dry as well as r.et years. However, ~ . .c,·fure 

constructing the impoundment or pit 9 t.~1e appropr i ct•.Jr sh2ll 

apply for a perait as prescribea by this part. If th~ 

department deter11ines after proc'2ssing the ~ppl ication th:Jt 

the rights of oth~r appropriators have been or will h12 

adversely affected, it may require the applicant to modify 

the construction of the impoundment or pit and issue the 

permit subject to such terms., conditio~ts., r;::-strictim~s,. •.H 

limitations it considers necessary to protect the ri~hts of 

other appropriators. 

t~t~ A person may also appropriate wat€r without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113•" 

Section 2. Section 85-2-307t ~CA, is am~nded to ra5d: 

"85-2-307. Notice of application. (1) Upon receipt of 

-4-
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a proper application for a permitt the department shall 

prepare a notice containing the facts pertinent to the 

application and shall publish the notice in a newspaper of 

general circulation in the area 0f the source once a week 

fer 3 consecutive weeks. Before the last date of 

publication? the department shall also serve the notice by 

ee¥~+~+~e fiLSX=~la~ mail upon an appropriator of water or 

applicant for or holder of a permit what according to the 

records of the department, may be affected by the proposed 

ap?ro~riation. A notice shall also be s~rved upon any public 

agency that has reserved waters in the source under 

d5-2-316. The depart~ent may, in its 3iscretion, alsv serve 

notice upon any state agency or other person the d@partment 

feels may b~ interested in or ~ffected by the proposed 

?ppropriation. The department shall file in its records 

proof of s~rvice by affidavit of the publisher in the case 

of notice by publication and by its own affidavit in tr.~ 

case of service by mail. 

(2J The notice shall state that by a date set by the 

depdrtment (not less than 30 days or more than 00 days after 

ttl€ last date of publication) persons may file with the 

department written objections to the application• 

(3) The requirc~ents of subsections (1) and (2) of 

this section do not apply if the department finds9 on the 

basis of information reasonably available to it, that th~ 
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appropriation as pi"Oposed in the application will not 

adversely affect the· rights of other persons•" 

Section 3. Section 85-2-309, ~CA, is amended to read: 

•aS-2-309. Hearings on objections. If the department 

determines that an objection to an application fol" a permit 

states a valid objection to the issuance of the permit, it 

shall hold a public hearing on the objection within 66-~ey~ 

~rem A-L2~Q~hle_Llme after the date set by the department 

for the Tiling of objections, after serving notice of tht 

hearin~ by certified mail upon the applicant and the 

objector. The department may consolidate hearings if more 

than one objection is filed to an application. The 

department shall file in its records proof of th~ service by 

affidavit of the department.• 

Section 4• Section 85-2-310, MCAw is amended to read: 

PBS-2-310. Action on application. (1} The department 

shall grant, deny, or condition an application for a permit 

in whole or in part within 120 days after the last date of 

publication of the notice of application if no heer+ft~-+~ 

he+ey QbJ~ilgn~-~~e beeD_L~~~g and within +89 Z~ days 

if a hearing is held ~--gnlektian~_bd~~_heeo recg~. 

However? in either case the time may be extended upon 

agreement of the applicant, or, in those cases where an 

environmental impact statement must be prepared or in other 

extraordinary casesy not more than 60 days upon order of th~ 

-6- S8 ;?t 
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department• If the department orders th~ time extended, it 

shall serve a notice of the ~xtension and the recs~ns 

therefor by certified mail upon the applicant and each 

person who has filed an objection as provided by 85-2-3C8. 

(2) However, an application may not be approved In a 

modified form or upon terms• conditions, or limitations 

specified by the department or denied, unless the applicant 

is first granted an opportunity to be heard. If no objection 

is filed against the application but the department is of 

the opinion that the application should be approved in d 

modified form or upon terms, conditions, or limitations 

specified by it or that the application should be denied, 

th·~ department shall prepare a statement of its opinion and 

the reasons therefor. The department shvll s~rve o statemen~ 

of its opinion by certified mail upon th~ applicant, 

to9ether with a notice that the applicant may obtain a 

hearing by filing a request therefor within 30 d~ys aft~r 

the notice is ~ailed. The notice shall further Stdte that 

the application will be modified in a specified manner or 

denied, unless a hearing is r~quested. 

(3) The department 11ay cease action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriilte water for a 

beneficial use. An application returned for any of these 
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re~sons shall be accompanied by a statement a£ the r~csons 

fer ~hich it was returned, and there shall be no ri~ht to a 

priority date based upon the filing of the application. 

Returning an gppl ication pursuant to this subsection sh,-=Jll 

be deer.~ed a f i 11a l decision of th~ oeoartment." 

Section 5. Section 85-2-311, MCAt is amended to r~o--3d: 

d85-2-311· Criteria I' or issuance of n~rmit. T~f"-

department shall Issue a permit if: 

(1] there a,.-e unappropriat.a-d \·Jaters in th--~ source of 

supply: 

(a) at times when the water can be put to the us~~ 

proposed by the applicant; 

(b) in the amount the applicant se2ks to cppropriatei 

and 

(c) throughout the period during which the apolicdnt 

seeks to appropriate, the amount requested is av2ilctbl~; 

(2) the f"ights of a prior appropriator will not ~e 

adversaly affected; 

(3) the proposed means of diversion~ e~ construction£ 

and operatjoo are adequatei 

(4J the proposgd use of water is a beneficial use; 

(5) the proposed use will not interfere unr~asonably 

with other planned uses or developments for which a permit 

has been issued or for which wat~r has been reserved; 

(6) an applicant for an appropriation of to,ooo 

-8-
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acre-feet a year or more er anQ 15 cubic feet per second or 

more proves by clear and convincing evidence that the rights 

of a prior appropriator will not be adversely affectedwi 

Hl excep:t_alL41I:lllthlilll_in_~llll.:i~l2il---Uoh---t.luo 

ag~ljcpot _g~~h¥- substantial--~ible_~yjdeoc~ ~ 

~Li:t2rla-ll~~_ln_~ubsectons jll :thro~21£" 

~EW_Sf~N. Section 6. Water right appropriation 

account. There is established a water rignt appropriation 

account in the earmarked revenue fund of the state treasury. 

All fees collected as provided in 85-2-113 shall be 

deposited in the account to help pay the expenses incurred 

by the d~partment for administering this part. part lt part 

4t and part 5 of chapter 2, Title 85. 

Section 1. Section 85-Z-124t ~CAt is am~nded to read: 

"35-2-124· Fees for environmental impact statements. 

(1) ;,.jhenever the department determines that the filing of an 

ap~lication (or a combination of applications) for a permit~ 

e~ ap~roval~or rgseryatign _g~e£ under this chapter 

requir2s the preparation of an environmental i;"'!p~ct 

statement as prascriOed by the ~ontana Environmental Policy 

•ct ond the application (or combination of applicbtions) 

involves the use of 10,000 or more acre-feet per year or 15 

or ~ore cubic feet p~r second of w~t€rt the applicant shall 

pay to the department the fee prescribed in this section. 

The department shall notify the applicant in writing within 

-9-
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30 days of receipt of a correct and complete application (or 

a combination of applications) if it determines that an 

environmental impact statement and fee 

(2) upon notification by the 

is required. 

department under 

subsection (1), the applicant shall pay a fee based upon the 

estimated cost of constructing, repairing, or changing the 

appropriation and diversion facilities as herein provided. 

The maximum fee that shall be paid to the department may not 

exceed the fees set forth in the following declining scale: 

2% of the esti~ated cost up to Sl million; plus 1% of the 

estimated cost over $1 million and up to $20 million; plus 

1/2 of 1% of the estimated cost over $20 million and up to 

$100 million; plus l/4 of 1% of the estimated cost over SlOO 

million and up to $300 million; plus 1/8 of 1% of the 

estimated cost over $300 million. The fee shall be depcsited 

In the earmarked revenue fund to be used by the department 

only to comply with the Montana Environmental Policy Act in 

connection with the application(s). Any amounts paid by the 

applicant but not actually expended by the depart~ent shall 

be refunded to the applicant. 

(3) The dep.;Jrtment and the applicant ~ay determine- by 

agree~Tient the estimated cost of any facility for pur;Joses of 

computing the amount of the fee to b-e p~id to the de;:>artment 

by the applicant. The departm·~nt may contract with an 

applic..Jnt for: 

-10-
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(a) the development of infor,TJation. by the nppl ic<3nt or 

a third party on behalf of the departln-s:nt and the applicant 

concerning the environmental impact of any proposed activity 

under an application; 

(b) the division of responsibility between the 

department and an appljcant for supervision over, control 

of, and payment for the dev~lopment of information Oy the 

applicant or a third party on behalf of th.a depart~nent and 

the applicant under any such contract or contracts; 

(c) the use or nonuse of a fee or ?ny part thereof 

paid to the department by an applicant. 

(4) Any payments made to the department or any third 

party by an applicant unde.r any such contract or contracts 

shall be credited against any fee the applicant must pay 

hereunder. The department and the applicant may aqree on 

additional credits against the fee for environmental work 

performed by the applicant at the applicant's awn ~xpense. 

(5) No fee as prescribed by this section may be 

assessed against an applicant for a permit• er approval£ __ QL 

~c~__Qf_~ if the applicant has also filed an 

application for a certi£icate of environmental compatibility 

or public need pursuant to the Montana Kajar Facility Siting 

Act• ana the appropriation or use of water involved in the 

application(s) for permit• or approval~~$e[V3tign gf 

wa.tJi:.r: has been or w i 11 be studied by the d<;!partment pur·suant 

-11-
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to that act. 

(6) This section shall a!)ply to all appllcations 9 

pending or hereinafter filed• for which the department h3s 

not• as of' April 9, 1975 9 commenc-ad writing 3n environrr,'2ntal 

ilfloact statement. This section shall not apply tc a11y 

application9 the fee for which would not exca~d ~2.50J. 

(7) Failure to submit the fe~ as required by this 

section shall void the application(s)• 

(8) The department may, in its discretiony rely u~on 

the environmental studies, investigations, repcrts, ~no 

ass@ss~ents made by any other state 3gency or any p~rson. 

including any applicant 9 in the praparation of its 

environmental impact statement.• 

~~H. Section a. Applicability. ( 1 J 

Subs~ction (2) of [section 1] applies to all notices cf 

completion filed with the department after July 1• 1973. 

(2} Subsaction (1) of' [section l]y [section 4], and 

[section 5] apply to notices of compl.:!tion and aptJlic-~tions 

pending before the department and to those Tiled with the 

Oepartment aft~r [the effective date of this act]• 

(3) [Section 7) applies to applications pending before 

the board on [the effective date of this act], as well as 

applications filed with the board after [the effective date 

of this act]. 

Section 9. Codification instructiOn. Section 6 is 

-12-
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1 intended to be codified as an integral part of Title 35, 

2 chapter 2• part 3 9 and the provisions of Title 35y chapter 

3 z, apply to section 6. 

4 Section 10. Effective date. This act is effective on 

5 passage and approval. 

-End-

5B 17~ 
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Approved by Co~ittee 
on Agrivulture Livestock 
& Irrigation 

SENATE Bill NO. l7b 

INTRODUCED BY STIHATZ 

BY REQUEST OF THE DEPARTMENT OF NATURAl RESOURCES 

AND CONSERVATION 

A BILL FOR A" ACT ENTITLED: "AN ACT GENERALLY REVIS!~ AND 

ClARIFYING THE APPROPRIATION AND PERMIT PROVISIONS OF TITLE 

65, CHAPTER 2o PARTS AND 3o MCA; PROVIDING FuR AN 

EXCEPTION To PERMIT REQUIREMENTS WHENEVER APPROPRIATION OF 

GROUNDWATER IS BY MEANS OF A WELL OR DEVELOPED SPRING WITH A 

MAXIMUM APPROPRIATION OF LESS THAN 100 GALLONS PER MINUTE; 

PROVIDING FOR A REVIEW OF A NOTICE Of COMPLETION PRIOR TO 

THE ISSUANCE OF A CERTIFICATE OF WATER RIGHT; ESTABLISHING A 

PROCEDURE FOR FILING A NOTICE OF COMPLETION ON GROUNDWATER 

APPROPRIATIONS FIRST PUT TO BENEFICIAL USE BETWEEN JANUARY 

lo 1962, ANO JULY 1o 1973, IF NO NOTICE OF COMPLETION HAD 

BEEN F!LEO; PROVIDIN~ THAT A NOTICE OF APPLICATION BE SERVED 

BY FIRST-CLASS MAIL; PRSYf9rH6-FSR-tHe-H8tB~Nti-8F-A-HEARtMG 

8N-BBdEEttSNS-NtfHtN-A-REAS9NAB~E-ttMEt PROVIDING fOR ACTION 

ON AN APPLICATION WttHiN-i'oB-BA¥5 IF A-HeARtN&--tS--HEcB--8R 

OBJECTIONS HAVE BEEN RECEIVED; PROVIDING THAT AN APPLICANT 

HAS THE BURDEN OF PROOF; ESTABLISHING A NEW WATER RIGHT 

APPROPRIATION ACCOUNT; eStA8ctSHtN6---FEeS ~B~lOI~~~ 

PROfQ~lQH_!!E_t~~ FOR AN ENVIRONMENTAL IMPACT STATEMENT ON 

AN APPLICATION FOR A RESERVATION OF WATER; AMENDING SECTIONS 
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SB Dl T&/02 

85-Z-306o 85-2-307, 85-i-369-tHRBYGM 85=2-}121 85-2-311• AND 

&5-i!-U4 !!2=~1&o HCA; AIIO PROVIDING AN IMMEDIATE EFFECTIVE 

DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~NTANA: 

Section 1. Section 85-2-306, MCA• is amended to read: 

nas-Z-306. Exceptions to perait require.ents. Ill 

Outside ~he boundaries of a controlled groundwater area. a 

perMit is not required before appropriating 9roundwater by 

means of a we 11 2U!:~l oped _!l!!..ir!.Y with a •a xi IWM Y*lt-11!1 

!!Q.Q!.9.12.!.i~t.i2U ·of les.s. than 100 gallons a Q!L IRinute. Hi thin 

60 days of C.Oilpletion of the well 2!-!!!~!.2.2!d sp,.i-ng and 

appropriation of th~ groundwater for beneficial use, the 

appropriator shall file ~ notice of COMpletion with~ 

Q!e~£1~ on a fo~m provided by the department a~ its 

off ices and at the offices of the county clerk and 

recorders• Upon receipt of the notice. the department shall 

e~e•ft~fea++y--t~~~e-e-ee~~i~ieete-ef-we~e~-r+gh~ !~~!£~_!~ 

fiQtl£~~nd_~~~-~!fQr!_i~~~i09~~~!l!icate_gf_~L-Li9n!~ 

~!~rrr_~_Q~f~l~--~Qti~_fQ£__£2££~ctiQ~--2L--~~g!iOnt 

129~1-~r __ with __ t~~-L~~2ll~_fQL_retyrni~g_l~--!~~ice_Q~~ 

not_!~~-2Li2!ill-2! __ !!!l~9--~~~~--2f_~ef!f~~--~f--~ 

~Q~i~~---i~--~2LL~£!~d·--~2~~!g!ed'--~~Q __ r!fl!~2--~~tn __ !n~ 

Ygu~r1~n!_~ithi~_JQ_~~~Q!~l!hi~-~-EYr1b~_r __ !lmg __ ~ __ sng 

~E~L!~~!_~~y_~!!Q~~-~Ql_!Q_~~£~ed_~_ID2n!n~~_lf_~-D2!l£~-l~ 
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UQ~ __ £Q!!~£!~~--!~g __ £2~el~!~Q __ wi!~~-!n£-!!~-~!2~~~-!~ 

2Li2!l~~-da!~_Q!_~QetQQ!i~!i2~~hal!~_th~-~~~-of_£~fi!i~ 

~£2rt~£! __ 2nd __ £2~el~!~-n~!l&~~i!n __ tn~--4~e2L!~t~-! 

£~~!ifi£1!~_2f_~~!~r_right_~2Y-n21-~~!~~~-Yn!l!_~-£Q£L!£1 

and __ £2!Q!~!~-n2!i£!_~~!-~~~u_filed wi!D-ln!_dee!!!~~· The 

original of the certificate shdll be sent to the county 

clerk and recorder in the county where the point of 

diversion or place of use is loc~ed for recordation• Tn. 

depart.ent shall keep a copy of the certifica~e in its 

offi·ce in Helena. After recordation. the clerk and recorder 

shall send the certificate to the appropr&ator. The date of 

filing of the notice of .coatpletion is the date of priority 

of the r ight• 

l~l __ An_~~QL2P~ia!2!_Qf_g!~~~!l~!_~Y~!n~2f~-~l! 

2£_~~el~~-~~ing~_fl!~QY! __ !g __ ~~fi£l~-Y~~~~~!n 

~2aY~£Y-!L-!~~~~-an~-~~!x-1x-1~~~~2-~id_n2t_fil~-2-n91~ 

of __ £o~!!!l2"'--~--[~g~l~g_~~~~~-l~_!2£~2!l2t_!2-L~ 

~ff~£!iYg-~~~2!-ln~~-~111--~i!n __ ~n! __ £2~~~--fl!rk __ ~ 

r!fQ~Q~!-~bg!! _ _!il~-2-fi2!l~~f_s~Q~tiQQL-2~-2fOYiQ~d in 

~ub~£tiQn_l!l_of __ !Uil--~f!ion1-_~l!n__the_~!e!!!~nt __ i2 

~fect __ -!b!---~~~~£---!19~~--The -2£12ri!y__g~1g__Q! __ ~ 

!Re£QQ!l~1i9n-~~~!l_~~!n~-~~!!_~he_!i!!~9-2f-!_u2li~!-!! 

.I;!.!.YY!~!!-_j n ___ subs!!£.!l.2!!__.L!L_2,! _ _!!!l~--!.!~ti on. An 

~QRr2~i~io~--Y~~!! __ !~i1--~~2i~i2n_i~2~-!!i~!lns_ti~ 

and_~~rmi!_l~~n21-t§gYl!~Qi_ng~~LL-!he_g~~~~~ha!! 
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~~~~M1eg~--~~~~~121-~f_!_£2~~~-~Q_£2!Rl!l!_fl~~g_2f 

!_~2!iC~-2t_£~21e!l2~-§~£!e!_!hat_fo£_~~-~2e£2QLi~!i9~--of 

l~l-!h~n_!g~l1oni_R~t~in~1-!~~~~~rt~-n1-~l!_i~ 

~~£rtlii£!!~_Qf~!~r-ri9n!~ 

t~t111 A permit is not required before constructing an 

impoundment or pit and appropriating ~ater for use oy 

liv@stock if the maxi~m capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is froM a 

source other than a perennial flowing strea.. As used ln 

this subsection. a perennial fJowing stream means d strea• 

~hich historically has flowed continuously at all seasons of 

the year 9 during dry as well as wet years. However, Defore 

constructing the i•poundMent or pitt the appropriator shall 

apply for a per~it as prescribed cy this part. If the 

depart~nt determines after processing the application that 

the rights of other appropriators have been or will oe 

adversely affected. it may require the applicant to moaify 

the construction of the impoundment or pit and 1ssu~ th~ 

per•it ~ubject to such ter•s, conditions, restrictions. or 

limitations it considers n~cessary to protect the ri~hts of 

other appropriators. 

t~iil A person .ay a1so appropriate water without 

applyin9 for or prior to receivin9 a perMit unoer rules 

adopted by the board under 85-Z-113·" 

Section 2• Section 85-Z-307, MCA• is amended to reaa: 

-4- SB 176 
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"85-2-307. Notice of application• (1) Upon receipt of 

d proper application for a 

prepare a notice 

application and 

containing 

permitt the depart.ent shall 

the facts pertinent to the 

shall publish the notice in a newspaper of 

general circulation in the area of the source once a week 

for 3 consecutive weeks. Before the I ast date of 

publication. the department shall atso serve the notice by 

eer~+~+ed !~!=£!~~~ mail upon an appropriator of •ater or 

applicant for or holder of a per•it whot according to the 

records of the department• may be affected by the proposed 

appropriation. A notice shall also be served upon any public 

agen<:y that has reserved "'aters in the source under 

85-2-316· The department may, in its discretion, also serve 

notice upon any state agency or other .person t.he department 

feels may be interested 1n or affected by the proposed 

appropriation. The depart.ent shall file 10 lts. records 

proof of service by affidavit of the publisher in the c.ase 

of notice by publ ic.ation and by its own affi·davit in the 

case of service by •ail. 

(2) The notice shall state that by a date set by tne 

depart.ent (not less than 30 days or more than 60 days after 

the last date of publication) persons may file with the 

department written objections to the application. 

(3t The requirement~ of subsections (1) and (2) of 

this section do not apply if the departm~nt finds, on the 
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basis of infor•ation reasooably ava-i-lable to it•- t.hat. the 

appropriation as proposed in the application will not 

adversely affect: the rights of other persons.• 

§ee~+eft-3w--See~en--85-~-399T-MGA•-~~-~nded-~o-reee+ 

•eS-i-399 .. --HeePi-ftgs-eft-ebj~i'o"-s,•--ff--'t'fte--de-part:~ne"t 

dete~Mffte~--~ftae-~n-objeetieft-te-eft-epp~~e6~ton-fer-e-pe~•Tt 

~~e~e~-e-ve+td-o8ject+on-te-~~-~~~"ee-of-t~--per•~~?--~~ 

~he~+--ho~d-e-pab~Te-he~ri"~-&ft-~he-ohjee~~o"-•*•h~n 69-&ay~ 

~rom o-~~~~~!~=~i!!=~f~ the-de~e-se~-ey-~ne--eepert..nt 

f-or- -1:he--ff ... i-ftg- -e.f-&bjeet feftSY -efter-~et<-w+.~ n o't:fee-o'f-'tfte 

fteari~~--~y--eert+fie~--ae+~--~pen--t~--e~+~ant--oft8r-~fte 

e~ee~ar.--~~e--Gepert~t--•sy-eonse~tds~e-hear~ftg§-*~-.ere 

~hsft--one--objeet~oft--1-~--f~~ed--ta--an---epp+tee~ten•---~he 

Gepertwent-~he+~-~f+e-ift-ft~-reeoras-proeF-of-the-servtee-by 

af++daw~t-of-tfte-de~ert~ftt•• 

Section 3. Section 85-2-310, MCA, is amenaed to read: 

•a5-Z-310. Action on appli~ation. (1) The depart.ent 

~hall grant, deny. or condition an application for a per•lt 

in •hole or in part within 120 days after the last date of 

publication of the notice of application if no ftear~ft~-f~ 

~e+d• g~j~~!i2n~-~~y~_Q~~~~ec~i~ and •ithin i68 ~~~ !80 

days tf a hearing is held 2L-2~i!£~ion!_ni~~ggn_~i~· 

However, in either cdse the time may be extended upon 

agreement of the applicant• or, in those cases where an 

environ~ental impact statement must be prepared or in other 

-6- SB 176 
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extrao~dinory cases, not more than 60 days upon or~er ~f the 

depart.ent. lf the depart11ent orders the tillle extended. it 

shall serve a notice of the extension and the reasons 

therefor by certified mail upon the applicant and each 

person who has filed an objection as provided by 85-2-308. 

(2) However, an application may not oe approved in a 

modified form or upon teres. conditions, or limitations 

specified by the depart~nt or denied, unle$S the applicant 

is first granted an opportunity to be heard. If no objection 

is filed against the application but the departMent iS of 

the opinion that the application should be appro~ed in a 

•odified for• or upon ter•s• conditions, or li•itatlons 

specified by it or ·that the application should be deni.ed• 

the depart~nt shall prepa~e a stateMent of its opinion and 

the reasons therefor. The aepartment shall serve a statement 

of its opinion by certified ~nail upon the applicant• 

together with a notice that the applicant may obtdin a 

hearing by f1linq a request therefor within 30 days dfter 

the notice is •ailed. The notice sha11 further state thdt. 

the application will be modified in a specified ~nanner or 

denied, unless a hearing is requested• 

(31 The depart~nt •ay cease action upon an 

appli-cation for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 
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beneficial use. An .:.ppl icat.ion returned for an., of these 

reasons shall be accOMpanied by a statement of the rea~ons 

for which it was returned, and there shall be no right to a 

priority date based upon the filing of the application. 

Returning an application pur5uant to this subsection shall 

be deemea a final decision of the department.• 

Section 4. Section 85-2-311, MCA, iS a.ended ta read: 

"85-2-311. Criteria for issuance of per•it. The 

depart~nt shall issue a per•it if: 

(l) there are undppropriated Na~ers in the source of 

supply: 

(a) at times when the water can be put to the use 

proposed by the applicant; 

(b) In the amount the applicant seeks to appropriate; 

and 

(c) throughout the period during which the applicant 

seeks to appropriate• the a~ount requesteO is available; 

(Z) the rights of a prior appropriator wilJ not be 

adversely affected; 

(3) the proposed means of diversion1 er constru~tion~ 

~-~!~2n are adequatei 

(~) the proposed use of .ater is a beneficial use; 

(5) the proposed use will not interfere unreason~bly 

with other planned uses or developMents for which a permit 

has been issued or for which water has been reserwedi 

-8- >fl 176 
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C6) an applicant for an appropriation of 10,000 

acre-feet a year- or tnon~- et" and 15 cubic. feet. per second OT 

more proves by clear and convincing evidence that the ri~hts 

of a prior appropriator will not be adversely affected•i 

l!l _ _!!&~!--2~--R!OVi~ed __ ~--~~~~£!i0~---1~11_--~he 

~Qelaca~!--_2rO~!!--~Y--!Y~~!2n!ial _ _££~Yi2l~--~~id~U~2--!n~ 

~lt~i~!l~!~g_in_~~bs!£!2n~-1!~!2Y9~~-

New_~,rxo~~ Section s. Water right appropriation 

account. There is established a water right appropriation 

account in the ear~arked revenue fund of the state treasury. 

All fees col'lected as provided in 85-2-113 shall be 

deposited in the account to help pay the expenses incurred 

by the depart~nt for administering this part• part l• part 

4• and pa,-t 5 of chapter 2, Title 85. 

Seettoft-~.--see~~eft--6~-i-4~-MEA.-+~-a~nde~-~e-read• 

•8§-~-+i4w--Fee~-~ar-env+ron.en~ai--tM9aet--~~ateaent~~ 

t+t-Wfteftever-the-6eJ'&f'-t:lfteftf!-ele~erttifte!I-1!:Must-t.he-fi.+-4-t-.~-oF-a" 

epp+tee~Ton-t8r-a-ea•~fnatf&ft-o#-~~+~a~i&n!lt-fior-a-permtt~ 

a~--a~preYa~~~=~~se!YBt±~=oF-=~ ~~der-th~~-eftsp~e~ 

re~a~~e~-~he--~~ep~~et.*aft--a•---eft---eftv~re~n~+---~~~ae-t: 

sta~e~"t--a~jp~e~er+&ee-~y-f!~-Meft-t:an~-E~+reft~-t:a+-Pe~rey 

Ae~-eftd-~he-app~te~-t:ton--ter--ee~fte-t:~en--o+--a~~·ie~~en~i 

TftWe+we~---t:fte-~~e-a+-+BT98&-er-Me¥e-ee~e-Feet-~er-year-e~-%5 

or-•ore-eab+e-feet-pe~-~eeond-of-we'tery--t:he-epp+Tean-t:--~he++ 

pay--t~-'the--depaf'tMeftf!-the-•ee-pre~e~Tbed-Tn-tftT~-sectt&ft• 
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~fte-deper~.eft~-§ha•~-no~••y-~e-epp+iean~-rn-wr~~tn.--w*th*ft 

38-deys-ef-reeet-pt-of-e-ee-r'f'ee~-eftd-e...,..et:e-&pl!l-:t-teet:+on-ter 

a--eee+netittft--e~--aJtp"'"-i-ee~ien-st--i-f·--.r-e-deter-*rte-s-"thet:-Mt 

eftY+ron~~e~~Mpaet-'St:a~e~nt:-a~-fee-f~-re~fPedw 

trt-~peft--ft~+#~et:+oft---~y---t:he---&ep~r~.ent:---ander 

subsee~+an-il~-t:he-app+tee"~-~he•+-pey-o-fee-besed-apon-t:fte 

estt•at~d--eo~--&f-een~t:r~et+n~y-rep-+r•ft~y-er-eheng+ng-~he 

e~~~f'+e~ian-end-dfver~faft-fec*•*t~es-a'S--heTetn--prow+ded• 

~he-•eM+.-~fee-that-sha++-be-pe+d-to-t~e-dep~~~"t:-.ay-ft~ 

e~eeed--t~fee'S-~et:-~o~~h-Tft-tfte-~e~•ewtng-dee~tfting-~eele~ 

i!\i-ef.-tfte-e"Stiftlat:ed-eost-ttJt-te-•t-•+•:t-1'oftt--p.f.us--i•--e.f-.-~ 

esttmeted--eo~--ever-•l-BT~~eft-an~-~p-~-sce-•t•+ton~-p•~ 

*f~-of-l*-o~-t~e-e~t~•eted-eest:-ewer-S28-•T+t+on-end--u~--to 

•+ee-~~~+e"t-p~~5-lf~-ef-i•-of-the-es~T•a~ed-eos~-ewer-stee 

ft.J ... +an--eftd--ttp.--to---$386--lt"i"++ton't.---p.f.tt-s--!-ta-ef'.--l*'-e4---t-fte 

e~~~mated-eo~~-e•er-5~89-~+~ienw-ihe-fee-~hall-be-depo~i~ed 

~ft-~he-eef'~rke~-reve~e-F~~~-~o-~-a$ed-by--the--deper~Me~ 

en+y--to-eo•p+y-•+~h-~he-Hentena-€nTTron.eft~a+-Po~~ey-Aet-Tft 

e~neetfeft-wi~h-~he-dpp~~ee~T&"t~t---Afty-e~-pe+a-&y-~Re 

epp~Tesn~-e~~-n~-eet~~~~y-e•pen~@d-~y-the-depe~t~"t--sh~++ 

he-re¥ttndeft-~o-~he-e~~l+eantw 

f:lt--f-he--depa~ttnent-e"d-t:f'te-appJ.-t-eent:-•ey-de~erftn-e-by 

e~~e~~~-~he-e~t~Meted-ee5t:-ef-any-fee+~f~y-~er-puf'pe5e~-e~ 

ee~tptt~Tng-~he-aaount-af-t:he-fee-to-be-paTd-to-the-depert~nt: 

by-~he--~pp .. teaftt:•--~fte--depa¥t•~--•ey--contract---Tth--on 
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ePJtl+~en~-+e,..+ 

tet--~he-8eY~~opMent-e~-~~~eraetton-by-~h~-e~p~Teent-or 

e--~ht~d-~a~~y-en-beha+f-D~-~fte-depertMen~-and-~he-epp~teant 

eon~e~ntn~-~he-eft•*ronmen~el-fepeet-of-any-p~epe~ed-eetTvtty 

~er-en-app~+ee~ton~ 

t~t--~he--d~Ytsten--ef---re~ponst&t~f~y---eetween---the 

d~art~n~--aftd--en--epp+ieen~-fer-~~erY~S~ft-every-e~n~ro+ 

e#y-end-pay.e~-for-the-Se~e+ep•ent-o~--+n#o~~ton--by--tne 

e,...teaft~--·ar--e-~tt+rd-per<t:y-eft-~&1-f.-of-~"'•-depe .... ~ttteont-eml 

the-epp+Teant-tiftftf!~-any-sueh-eefttree~-~r-e~tree~~ 

tet-~~-~~e-o~-nonuse-o~-a-~ee--or--eny--part--~he,..eo~ 

pa+d-~e-t~-depe~t~nt-by-en-epp~eent• 

f~t--Any--pey~~~--•ede-to-tfte-depar~~~-or-eny-~ft+rd 

p~ty-&y-en-app~teo~~-un~er-eft~-~~ft-eon~reet--er--eentrae~ 

~hl!l-.J.·--tte--ef"edi--t:ed--e-ga+ft"S~--Ofty-f.ee-~f'l•-at'P.J.*II!illftt-•tn-1:-pey 

f'lereunder·-~~-depe~~~nt-aft~-tfte--sppl?ean~--•ey--egree--on 

a~it~onsl--ered*~~--e~eTn~t--~f'le-fee-#er-enwtrenmeft~a~-we~ 

per~or-.d-Dy-tft@-ep~+teant-a~-the-$pp~teafttAs--own--expeft~e. 

t5t--"o--ree--es--pre~ertbed--~y--~hf~--$eetton--•sy-Be 

a~~•s~ed-egetftS~-an-epp.J.+eaftt-Fer-e-perm+t~ or-eppro~e+%~ 

~~~~!i2D==o+==~~! ~F--~he--epp+Tean~-f'la§-a+~o-~t+ed-aft 

a,tp""-tea~Toft-fer-a-eert~f+ee+e-e.f-eny*'"on~nt-a.J.-eem-pe1:-i-b+·,.t--t:'Y 

or-pab++e-nee&-par~aan1:-~-~he-M~e"a-Mejor-Fae++f~y-Stttn~ 

•ety-end-the-a~o~rtatteft-or-~se-af-we~er-tnYo+~ed--tn--t~ 

e~~ee~to~ist--fer--pera+t% or-approve~x=~=t~2~~e~t~~=!f 
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~~~ h~~-&@eft-e~-w~+•-ee-s~~eted-~y-~he-depdr~Meft~-p~r~~e~~ 

te-~het-ee~w 

t6t--~hT~-see~+on--~~e.J.~--app+y--to--a++--ep~~+eetT~~~ 

~end+n~--~--he~etftaf~e•-Ft+ed~-for-whteft-~he-depart~ftt-hes 

~.-~~-e~-A~rt+-9•-~9~5.-~e~fteed-w~t~Tftg-en-eftv*reft~ft~e~ 

tMp~et-5~e~eaen~.--~"t~--seeeten--~~e~+--"et--e~p•y--~e--e~~ 

e~~teatten.-~e-~e-~or-whteh-w~~~-fte~-e~eeee-•~•SQ&• 

t~t--ret~t"e--to--~ab•+~--~he--Fee--e~-re~atre~-by-th+~ 

~~tt&n-~1'18++-v~d-~he-epp++ee~ent§tr 

t8t--~he-deps~t~ft~-•eyy-tn-+~s-dt~ere~Tony--refy--~poft 

~~--envtreft~~e.J.--~~~O~s•--iftv~~+getTOfts,--re~er~s.--aftd 

e~e~~"~~-•ede-&y-afty-other-~tete-e§eney--e~-afty--per~on~ 

tfte~ud~n§---any---epp++ee"ty---Fft--~he--~~a.a~~n--8+--+t~ 

eftYTron~n~e+-+•peet-ste~e~n~.· 

SECTIQ~-~~--SE£!!Q~_!2=t=i!~~~-!~ENQsQ_TU __ ~EA~~ 

•&5-2-316. Reservation of wat@rs. (lJ The ~tate or any 

political subdivision or agency thereof or the United States 

or any agency thereof may apply to the board to rese~ve 

waters for existing or future beneficial uses or to •a1ntain 

a miniMU~ flow, level~ or qudlity of water throuyhout the 

year or at such periods or for such length of time os the 

board designates. 

(Z) Upon receiving an application, the departqent 

shall proceed in accordance wi~h 85-2-307 through SS-2-309. 

After the hearing provided in 85-2-309, the board shall 
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decide whether to reserve the water for the appl i.cant. The 

departaent•s costs of giving notice. holding the nearing. 

conducting investigations, and making records incurred in 

acting upon the application to reserve water, except the 

cost of salaries of the departMent's personnel, shalt be 

pa1d by the applicant. !~_2g&i~!~-~!352n~~--eLQ2Q£~ign 

2!__!~-~!Q~~~nt~~--se!! _ _Qf_~~ing__~~-~OX1~2ll-~0!2l 

.i~~!J~.§.!!!lli;!~:!!L~!_Ha i d b r th!_!l!e! i c~.!. 

f3) The board •ay not adopt an order reservi~ water 

unless the applicdnt establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservationi 

(c) the amount of water necessa~y for the purpose of 

the reservation; 

(d) that the re-servation is in the public interest. 

(It) If the purpose of the reservation requires 

construction of a storage or diversion facility• the 

applicant shall establish to the satisfaction of the board 

that ther& wi 11 be progress toward COiftpletion of the 

facility and acco~plishment of the purpose with reasonable 

diligence in accordance with an established plan. 

(5) The board shall limit an~ reservations after May 

9t l97110J, for maintenance of miniiDUIII flow, levi!1, or quality 

of water that it awards at any point on d stream or river to 
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a aaxi~um of 50% of the average annual flow of record on 

gauqed streams. Ungauged streams can be allocated at the 

discretion of the board. 

(6) After the adoption of an order reserving waters, 

the dep.3rtaent may reject an apolication and f'efuse a perMit 

for the appropriation of reserved waters or may. with the 

approval of the board9 issue the permit subject to such 

ter1ns and conditions 1t considers necessary for the 

protection of the objectives of the reserva~ion. 

(7} Any person desiring to use water f'eserved to a 

conservation district for agricultural purposes shall make 

application for such use with the district. ~nd the district 

upon approva' of the application must infor• the department 

of the approved use. The department shall maintain records 

of all uses af water reserved to conservation d-istricts and 

be f'esponsible for rendering t.echoical ana ad•inistrative 

assistance ~ithin the OepartMent's staffing and budgeting 

lifllitations in the processing of -such app-lications for the 

conservation districts. 

(8) A reservation under this section shall date fro~ 

the date the order reserving the water is adoptea by the 

board and shall not adversely affect any rights in existence 

at that time. 

(9} The board shall• periodically but at least onc.e 

every 10 yearsp review existing reservations to ensure that 
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the objectives of the ~eservation are being met. Where the 

objectives of the reservation are not beang met• the board 

•ay extend. revoke• or modjfy the reservation. 

(10) The boar~ may modify an existing or future order 

origin~lty adopted to reserve water for the purpose of 

•aintaining ~inimu• flow. level• or quality of water 9 ~o dS 

to reallocate such reservation or portion ~hereof to an 

applicant who is a qualified reservant under this ~ection. 

Reallocation of reserved water •ay be made by the board 

following notice and hearing wherein the board finds that 

a11 or part of tne reservation is not required for its 

purpose and that the need for the reallocdtJon has been 

shown by the applicgnt to outweigh the need $how0 oy the 

original reservant. Reallocation of reserved water shall not 

adversely affect the priority date of the reservation, and 

t:he reservation shat I retain its priority date despite 

reallocation to a different entity for a different use. The 

board may not reallocate water reserved under this section 

19 on any st:rea• or river more frequently than once every 5 

20 years. 

21 (11) Nothing in this section vests the bo~rdwith the 

22 authority to alter a wate' right that is not a reservation.-

23 NE!!~~£T!OIIIo Section 7. AppliCdbility• Ill 

24 Subsection (Z) of [section 1] applies to all notices of 

25 co.pletion filed with the depart-.ent after July 1, 1973. 
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(.2) Subsection (1) of (section 1], [sectton "'J], and 

(section -s ~] apply to notic·es of completion and 

appl i.·ca-tions pending before the Glepart-.ent and to those 

filed with the depa~tment afte~ (the effective date of this 

act )• 

il) [Section~ ~1 applies to applications pending 

before the board on (the effective date ar this act], as 

well as dpp1ications filed with the board after (the 

effective date of this act]• 

Section 8. Codification instruction. Section & 2 iS 

intended to be codified as an integral pat~ of Title 85, 

chapter 2. part 3, and the provision$ of Title 85t chapter 

lt apply to section 0 ~· 

Section 9. Effective date. This act is effective on 

passage and approval. 

-End-
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SENATE BILL NO. 17o 

INTROOUCEO BY STIMATZ 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

A &ILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND 

CLARIFYING THE APPROPRIATION AND PERMIT PROVISIONS OF TITLE 

85t CHAPTER 2, PARTS l ANO 3t MCA; PROVIDING FUR AN 

EXCEPTION TO PERMIT REQUIREMENTS WHENEVER APPROPRIATION OF 

GROUNDWATER IS BY MEANS OF A WELL OR DEVELUPtD SPRING olTH A 

MAXIMUM APPROPRIATION OF LESS THAN 100 GALLONS PER MINUTE; 

PROVIDING FOR A REVIEW OF A NOTICE OF COMPLETION PRIOR TO 

THE ISSUANCE OF A CERTIFICATE OF WATER RIGHT; ESTABLISHING A 

PROCEDURE FOR FILING A NOTICE OF COMPLETION ON GROUNDwATER 

APPROPRIATIONS FIRST PUT TO SENEFICIAL USE BETWEEN JANUARY 

lt 1962t AND JULY lt l973t IF NO NOTICE OF COMPLETION HAD 

BEEN FILED; PROVIDING THAT A NOTICE OF APPLICATION BE SERVED 

BY FIRST-CLASS HAIL; P~8Vt9tN&-F9R-fHE-HBt9rN~-BF-~-HE~RrN6 

9N-9B~EEfr9N5-WrfHrN-.-REA59N~B~E-fJME• PROVIDING FOR ACTION 

ON AN APPLICATION WlfHiN-~'tB-BA¥5 IF ~-HE~tNG--15--HEeB--SR 

OBJECTIONS HAVE BEEN RECEIVED; PROVIOING THAI AN APPLICANT 

HAS THE 8UROEN OF PROOF; ESTABLISHING A NEW WAlEK RIGHT 

APPROPRIATION ACCOUNT; E5fAB~f5HrN6---F~E5 PRQY!Q!~G -~ 

PRO!Q~!!Q~~!E-f~£ FOR AN ENVIRONMENTAL lMPACf STATEMENT ON 

AN APPLICATION FOR A RESERVATION OF WATER; AMENDING SECTIONS 
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85-2-306t 85-2-307, 9S-i!-399-l'Hfl-llti6H 8~~!2%; 85-2-3119 ANO 

8'5-2-h! .. !!2=2-3!!!• MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

OATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306t MtA, is amended to read: 

•as-Z-306. Exceptions to perait requirements. ( 1) 

Outside the boundaries of a controlled groundwater area. a 

permit is not required before appropridting groundNater by 

means of a well ~L~!veloped.-.!2!:..!!!9 with a max1mum y+e-HI 

~22~2ec!~ti~~ of less ~han 100 gallons a ~g£ Minute. Within 

60 days of c01npletion of the well 2!_~~12.e!!Ul!!.i!l9 and 

appropriation of the groundwater for beneficial use. the 

appropriator shall file ~ notice of COMpletion ~it~ 

g!Q~~!Meflt on a for~ provided by the departMent at its 

nf'f i c.es and at the offi~es of the county clerk and 

recorders. Upon receipt of the notice• the deportment shall 

a~teM~~fe8+~y--T~~~e-a-eeP~+f~eaee-ef-wft~eP-ri~h~ r~~i~~ the 

~~~i£~-~~~-!!~~~fot~-l~!~ing_~~~!ifi~1!_Qf_wat~L-£ign~~ 

!!!~r~~~!~£Si~--noti~_fQ!_~[£!£!iQ~ __ 2£ __ £~le!~ 

1Q9~~n~r __ ~i~b _ _1he_r~~Q~f2L-L£1~rning_it. A notice ~~ 

not_!~!-eLl2~!X_Qf __ f!li~g __ be£~~~--~f--~ef~~~-lf __ 1~ 

~otl~g ___ l2--~2L!g£!2Q~ __ £Q~~!g~ed, __ ~QQ __ r~fl!~Q--~itQ __ !hg 

deQ2!!~~~!-~l!Dln_JQ_Q~y~_Q!_~~!hin_g_f~Lln~L--1l~g __ 2~_!he 

Q~~r!~n!_~~Y-~!!Q~~-~21-12-~!£~d-2~D!b~~_1!_~-~2~£~-l~ 
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n2!-~2r~ct~-~g __ £2~2!~!~~--~~~l~-!~-1!~-!!!~~~~~ 

Qri~LltY_~!~-2f-~2ere~~1~~!Yn-i~l~!_th~~~-~-~!fil!U9 

~--~~r£~£!__~ __ £Qmel~1~-ll21i~~~~-1Q~ __ g§e!£1~n!L--! 

~~!ifi~~~-2f_~~L_£ight_~~-na!_2~l!~~YD1~-£Q£~ect 

~-~12!~~211£!_~~!-be~!L f i I ed_ffi~-!t!!t~~Hl:!!!!!! • The 

original of the certificate shd11 be sent to the county 

clerk and recorder 1n the county where the point of 

diversion or place of use is located for recordation. The 

depart.ent $hall keep a copy of the certificate in its 

offi-ce in Helena. After recordation• the clerk and recorder 

shall send the certif1cate to the appropriator. The ddte of 

fiJi.ng of the notic.e of co•ple·t.ion is the c:late of priority 

of the right .. 

~--~-~2e£2Q~i2!Q!_Qf_g!2U_2~water 2l-~2U~Q{_g_we!! 

or dev~!2R-~-!Q!lU9L-flL~!-QY! __ !2 __ Q!n!!lCi~_use ~~~een 

Jan~~!l-!L-!~~g~and_~y!~_!1_!97~22~~-ng!_!il~-2-n~tice 

2f __ ~omel!1i2"·--~~--~9Ylr~Y-~~~~ln-I2!~Q!ior_!2_L~ 

eft~~ti~~-~~Q[_~~i! __ act~-~--~--£2~~~--S!~-~ 

~2r~~r_~s11-_fi!~-~-~21l~~~~~~!l22L-2~-ProviQ~~-ln 

~~~~ti2n_1!l_of __ ~b~--~f!l2n1-_~i~D--the _ _gt~~~1--!2. 

~f~---1h~~~~---£i3h~--lh! __ eri2£i1l-_!!~~-21- the 

~2~!l~!i0~~2ll_be !~-~~~gf_!~_!i!i~9-2!-SLU2!i£~-!! 

Q£2~ ide~--!.!!-- sub sect i on __ i!L__2! _ _th i !---.!!:~~--~ 

~ropriation y~de!__!~~-~Y2!~2n_ls dn_~i!11~9-Li~ 

.!!!J!_~r.,jt_il~!!LL!t!l!!.li!!!!i.....tl.!!!OO!!!H..1!!!....2l!l!n1ti!!L~hall 
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~~~wJegg£ __ th~-~!£!1Q!_Of_~_£2£L!£s_~~Q_£~Pl~t!_!i!!~g_of 

~~2!iC!_2!-~2!Qleti2n~-~~£~e!-!hat_for_2~-~eQ£2e£i~1i2~--of 

l!!1_th~n_!Qq-9!!l2n~_Qg£_!i~~~h~~~!~~-~!ll_i~ 

~~rti!~~!!-2f~!~r-Lisn!~ 

t~ti11 A permit is not required before constructing an 

impoundment or pit and appropriating water for use oy 

livestock if the Maximum capacity of the Impoundment or ptt 

is less than 15 acre-feet and the appropriation is from a 

source other than a perennial f1owin9 strea•• As used an 

this subsection. a perennial fJowing stream ~ans d streaM 

Nhich historically has floweO continuously at all season~ of 

the yedr, during dry as well as Net years. However, oefore 

constructing the impoundMent or pit 9 the appropriator shall 

apply for a permit as prescribed oy thas part. If the 

depart.ent determines after processing the applicdtion that 

the rights of other approprtators have been or will oe 

adversely affected, it •ay require the appli,ant to moGify 

the construction of the impoundment or pit and tSSue th~ 

permit subje~t to such terms 9 conditions, restrictions, or 

limitations it considers necessary to pro~ect the ri~hts of 

other apprvpriator$• 

t3t~1 A person .ay also app~op~iate Mater wi~hOut 

applying for or prior to receiving a per•lt under ruJes 

adopted by the board under 85-2-113•" 

Section 2. Section 65-2-307• HIC.A.w is aa!nded to· reaa: 

_,_ SB 176 
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•&5-2-307. Notice of application. (l) up·on receipt of 

a proper application for a permit• the ~epart~n~ Shall 

prepare a notice containing the facts pertinent to tne 

application and shall publish the notice in a newspaper of 

general ci~culation in the area of the source once a week 

fo• J consecutive w-eeks.. Before the I as.t date of 

publication. the department shall also serve the notice by 

e~r~f~~ed !!~~=£!~~! moil upon an appropriator of water or 

applicant for or holder of a per•it •ho. accordLng to the 

records of the department. may be affected by the proposed 

dppropriation. A notice shall also be served upon any public 

agency that has reserved waters in the source under 

85-Z-316. Tne department may• in its discretion. also serve 

notice upon any state agency or ather peTson the department 

feels may be interested 1n or affected by Lhe proposed 

appf"opriatton. The depart~tent. sRall file 1.0 its records 

proof of service by affidavit of the pub-1 isher in the c.ase 

of notice by publication and b1 its own affidavit in the 

case of serYice by mail. 

{2) The no-tice shall state that by a date set by the 

depart~nt (not 1ess than 30 days or more than 60 oays after 

the last date of publication) persons may file with the 

department written objections to the application. 

{3) The reouirement!i of subsections (1) anc.i (2) of 

this section do not apply if the departMen~ findst on the 
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basis of infor•ation reasonably available to it• that the 

app~opriation as proposed in the application will no~ 

adversely affec~ the riqht~ of other persons.• 

5ee~+aft-3.--See~en--sS-i-~89•-M6Ay-T~-e~~ded-~e-~ea8+ 

•e~-~-~99•--Heer~ngs-on-~bjeet-fen~·--ff-~fte--depa~~~~ 

l'fet:ef' rine~-- ~hat -eft-et!t:jee-t-t eft-te-en- app-• -tc e'ttOft-fer-e-1'e t"fttt'~ 

ste~es-e-•e~Td-e8je~~+en-~o-~he-+s~~eftee-ef-t~e--per•*~T--~e 

~~e~+--heJd-e-p~~~~e-heertn~-~n-~-e&jee~Te~-~i~h+~ 6S-deys 

ft"'eM a-!~~~~~~!~-t±~~=~f~ the-dA~e-~e~-Dy-the--depa~t.e~ 

~e~--~he--~t+tn~--of-~bjee~t&n$T-~ter-ser•~n~-nottee-of-~~ 

h~r+ft~--hy--ee~~~fiee--•et•--apen~-the--ep~~~en~--eftd--~he 

ob7ee~or.--~fte--ftep~rtmen't--Mey-een~e+~8a~e-hearing~-~f-.or~ 

'then--ene--ebjee'tien--~s--f~?ea--te--an---app+ica~*anr---~he 

deper~.ent-sheff-ft+e-tn-tt$-reeeres-proo~-of-~he-~er•~ee-by 

s~++ft&v+'t-e~-~fte-de~d~t•e"~·· 

Section 3. Section 85-2-310, ~CAt is a~nded to read: 

"85-Z-310. Action on application. (1) The department 

~hall grant, deny, or condition an application for a permit 

in whole or in part within lZO days after the last date of 

publication of the notice of application tf no hea~~ft~-~~ 

hefdy Q~J~~1!2D~-~~~_Q~~~-recgl~9 and within tee £~ !80 

days 1f a hearing is held QL-22~ti2Ui_h~~~~gu_~~gived. 

However~ in either case the time may be extended upon 

agreement of the applicant~ or, in those cases where dn 

environmental i~pact statement must be prepareo or in other 

-6- :;s 116 
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extraordinory cases, not more than 60 days upon order ~f the 

depart~tent.. If the department orders the tiMe extended, it 

~hall serve a notice of the extension and the reasons 

therefor oy cert-ified mail upon the applicant and each 

person who has filed an objection as provided by 85-Z-308. 

(2) However, an application may not oe approved 1n a 

modified far• or upon ter•s• conditions, or li~itdtions 

specifi~d by the departMent or denied. unless the applicant 

is first granted an opportunity to be heard• If no obj~ction 

is filed ~gainst the application but the depart~nt 1S of 

the opinion that the application should be approved in a 

MOdified fora or upon terms, conditions, or li•itations 

specified by it or that the application should be denied• 

the depar~ment shall prepare a state.ent of its opinion and 

the reasons therefor. The department shall serve a statement 

of its opinion by certified tnail upon the applicant. 

together with a notice that the applicant may ontain a 

hearing by f1ling a request therefor within 30 days after 

the notice is •ai 1 ed. The not· ice shaJ 1 further state thdt 

the application vill be Modifiea in a specified •dnner or 

denied, unless a hearing is ~equested• 

(3) The departMent •ay cease action upon an 

applicat.ion for a permit and return it to the a·ppli.cant. when 

it finds tha~ the application is not in good faith or does 

not show a bona fide intent to appropri-ate water for a 

-7- >8 176 
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beneficial use. An applJcation returned for any of these 

reasons shall be acco•panied by a state•ent of the rea~ons 

fo~ which it was returned, and the~e shall oe no right to a 

priority dat-e based upon the fil;ing of the applicdtion• 

Returni.ng an app1 ication pursuant to this subs.ection s.hall 

be deemed a final decision of the department.• 

Section 4. Section 85-2-311, MCA, lS amended to read: 

•a5-2-311. Criteria for iSSudnce of per••t• The 

departMBn~ shall issue a permit if: 

(l) there are unappropriated waters in the source of 

supply: 

(a) dt times when the water can be put to the use 

proposed by the appllcanti 

(b) in the amount the applicant seeks to appropriate; 

and 

{c) throuqhout the per1od during which the applicant 

seeks to approprtate• the amount requested is available; 

(2) the rights of a prior appropriator will not be 

adversely affected; 

(3) the proposed aeans of diversion~ &P constructJon~ 

~-2e!~ation are adequate; 

(~) the proposed use of watey is a beneficial use; 

C51 the proposed use wil1 not interfere unreasGndbly 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserwed; 

-8- ~8 176 
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(b) an dpplicant for an appropriation of 10,000 

acre-feet a year or 111ore e..- and 15 c.u·bic feet per second or 

more proves by clear and convincing evidence that the riyhts 

of a prior appropriator will not be adversely affected•i 

!!1-~~~~R1-~l __ Q£2Yi~~1--~--~~~!!£1i~n ___ 1~11_ __ the 

~2Qli~D! ___ Q!Q~~-Qy__su~~l~n!1~ _ _£!!9ibl~~viden££__!b~ 

£!lteri~-l~!ed_lrr_!~b$~CtQ~i-ill-lb!2~n-1~~· 

NE~_SE~!IO~~ Section s. Water right appropr1ation 

account. 'There is establi~hed a wdter right appropriation 

account in the ear•arked revenue fund of the state treasury. 

.t.ll fee-s collected as provided '" 85-2-113 shall be 

deposited in the account to help pay the e~penses incurred 

by the depart~nt for ad•inisterlng this part• part l• part 

4• and pa~t 5 of chapter 2, Title 85. 

SectT~-~.--see~ieft--e~-~~~.-M£Ay-Y~-e~nded-te-reed• 

•a§-i-+~~.--Fee~-+er-en~iTO"~"t~--f•pee~--~~ate~ftt~• 

fi-t -Whertever --the-depe t"~ ae"~--ee~e riM l'te-s-~Plet:- the- f- t-+t-~- e f-'d-n 

ep9+Tee~~eft-tftr-e-eaM&f1'ta~~en-of-epp+~ea~Oft~t-~or-e-perm~~~ 

&¥--eppt"ewa+~=~~=~e~e!~~±~~ef-=~~~ ~ftHe~-•~t§-eflap~eT 

re~~tre~--t"e--pr~pere~ieft--ef---an---enYiron.ente+---~Mpeet 

s~atement--e~-pt"e~et"i&e~-~y-~he-Monten«-EftY~t"enme~te+-Pe~~ey 

Aet-end-~fte-~pp+tee~iert--tet"--ee~*"e~*en--of--ep~+teet~on~~ 

TftY~+~e~--~~e-~~e-ef--i6T966-or-~ore-eere-feet-per-,eer-er-i5 

OT-moTe-cabTe-+eet-~~r-~eee"d-of--wa~et"y-the-e~p+Tean~--~fta~+ 

pe,--te--t~--eepert~nt-t"e-fee-preset"f&ed-T"-~hi~-seetion• 
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~he-depar~.eft~-~he~~-fte~f~y-~he-epp+~ean~-Tn-wr*~*"~-w±thyn 

~8-days-of-reeeTpt-ef-e-ee~~ee~-Sftd-e~+e~e-epp~+ee~+en-tor 

e--eeMh~ft&~feft--&f--~p,liea~ienst--t+--T~-~e~er•Tne~-~hat-eft 

eftvirenae~e~-iMpeet-5tete~ftt-e~-~ee-+~-~·~~~Pe~. 

~t--~pe~-ftet+f~e~+on---hy---~he---depar~.eft~---under 

~~bsee~ien-itty-the-ap~~~c~~t-~he++-pe1-e-fee-Da~ed-dpen-~~ 

estt•eted--ee~--of-eeft~t~~et+n~y~e,e~~in~·-er-eheng~"g-~fte 

e~preprte~~en-snd-dtwer5ton-~ecT~t~te~-e~--he~efn--~re•+ded• 

~he-~exieu.-fee-that-~~e~•-ee-~o+d-~e-~he-OepartMen~-May-n~ 

exceed--the-fee~-~e~-~orth-Tn-~he-fe~lewtng-dee•tntng-~ee+e* 

~--ef-the-e~t+meted-ee~~-~p-~e-•~-•*•~~eft~-p+~s--1&--e~--~fte 

e~tf.etee--eo~t--ewer-$l-~++++on-end-up-to-•~e-•t++~e~-p~~ 

it~-o~-t•-ef-~he-e~t~aate~-eost-e¥er-•~e-•T~+teft-end--u~--te 

•ta&--+~~+eft~-p~~s-lt~-ef-i,-ef-~he-e~tTaeted-ee~t-owe~-stee 

•+++ten--eftd--o,--te--•3ee--lril+i-·ent--p+tts--tt8-of-l•-o+-the 

~~Taeted-ee~~-ewer-S3Q9--*ttionw-Jhe-fee-~he++-be-depo~T~ed 

+n-~he-earmer~ed-revenae-fa"d-te-be-a~ed-~y--~fte--dep&r~eeftt 

onty--to-eomp+y-wTt~-tfte-Mo~te"e-EnvtPonMen~al-Po~+ey-Aet-tn 

e&ftftee~Ten-•+~~-~~e-8~~~+ea~ient5~--Any-a~-poTC-bT-~fte 

e~~~Tea"~-bu~-"e~-eetue~+y-expended-br-t~-&epe~t~ftt--~~e+l 

~~e+u"ded-~&-~he-ep~~+eefttw 

t3t--ihe--depe,.t:~ne"~-end-the--e.pplTeeftt-metr-dete .... .r"e-by 

e~ee.e"~-~he-e~t~~e~ed-eo~t-e~-sny-fee+++ty-Fer-~urpe~e~-e~ 

eomp~~tng-the-emoont-o+-t~e-+ee-~-be-pa?d-te-the-depo~t~nt 

by-~he--epp~teaftt:•--ihe--depe~tMefte--aay--centreet--•ith--4n 
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i!lft1t~i-eaftt-f-er+ 

tat--~~e-dewe~opee"~-o~-T"FarMe~~oft-&y-the-ap~~~e~ftt-or 

a--thi-rt'!I-Jt'er-ty-o"-e@h&I-F-e-F-the-depert!-.e-ftt-ttnd...:.'t-ne-a~~Teen't 

eoneer~+ft~--the-e".;r·on~-ta~-i-~~-~¥-eny-prope~@d-aeti-Ytt~ 

Uftder-aR-epp++ee~+en• 

tht--the--d+w+~+&n--0~---re~n~Tb~~rty---~etweeft---tfte 

depar~~ft~--o~--an--ep~~*een~-~or-s~rY~~n-ov@ry-eontrol 

ofy-and-~ey~~-+or-~he-de~e+op•eft~-e¥--T"~or~~ton--&y--~he 

epp•?eaft~--er--e-t~rd-perty-e"-befta~+-e4-~~e-deper~aent-end 

the-epp+*ean~-~ftder-any-s~e~-eent~e~-er-eefttreet~ 

tet--~he~~e-o~-non~se-e~-e-Fee--er--any--~ert--~er~ 

pe+d-~c-~~-ae~ert-ent-by-an-epp•+eent• 

t~t--•ny--pey~t~--aede-te~~-6epar~-.~-er-any-th~rd 

p~ty-ey-eft-S~p~teaft~~n~er-eny-~aeh-ean~~eet--or--een~~eets 

~h~~~--~e--e~ee~tee--~Tn~~--•"y-fee-e~e-e~+e~ft~-·~~~-~dY 

hereunder•-~e-depar~~ftt-end-the--e~~+een~--•ey--egree--on 

e~*~Tena~--e~e~Tt~--age~~~--~he-fee-for-eftwironme~te~-we~ 

~er~or.ed-&y-t~@-epp•~eent-et-the-ap~teen~£§--ewn--e~~en~~· 

fSt--Ne--~ee--e~--presertS.~--by--t~+~~-~etfon--•&y-Be 

a~e$sed-eget~~-an-app+tee"~-~e~-e-permTtx or-epp~o~&+%==!! 

~~r!!!i2n==!t==!!~er tf-·~he--ep~•+ean~-ha~-a•,a-ft~ed-an 

~p~+ee~TOft-f~-e-eer~T~+ee~e-e#-eftVtron.en~e+-e~pe~~Of~t~y 

01"'-paM+-e-fteee-~rstta"'t-te-t-.,e-Mortt::ene-Mejoi"'-Fee'i'h~y-s-+~+ng 

A~?-end-the-~e~te~?eft-&r-~~e-o~-wa~e?-+nWe~•eG--Tn--~he 

eJ11t+Tee~+oftist--fer-•l'ef'•+t:.:! or-eppro....a4-x=§t!!!!~!§!i:.f!!!::2f 
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~~ ha~-beeft-e~-•+~~-&e-~~udfed-by-~he-dep~~~•eft~-p~~~~en~ 

~e-~"'et-eetw 

t6t--•hT§-see~fon--sheft--appiy--~e--a++--spp+testTon~~ 

~endTng--~--he~eTnsfte~-~*+ed.-~-whTeft-the-deper~~nt-he~ 

nety-e~-ef-~~r+~-Qy-+9~§~-~emmeneed-~+~~n~-dft-eftw~~on~nte~ 

Tmpee~-~tete~~.--,h+~--~~e~+oft--~he~+--no~--a~~·y--~e--eny 

app~TeetTo"•-~"e-fee-~or-wft~e~-wen+d-no~-exeeed-$~•§&8• 

t~t--Fe~+are--~e--~~~--the--fee--e~-req~+red-ey-thT~ 

~ee~Ton-~fts~~-ve+d-~h~-e~~~+ee~T~~t• 

t8,--~he-dep~~men~-·e~y-fn-~~-dTseretTon~--re+y--~pon 

~~--en•Tren~~e~--~t~d~~.--Tn¥e5*T~a~Ten~~--~epert~y--&nd 

a~~·~~Me"*~-Mede-by-any-~ne~-~~e~-e~ner--er--enT--Persony 

+ReJ~d~n~---sftT---app+~ee~~---+ft--*he--p~eperatTen--of--tt~ 

en.Tron•ente+-Tmpeet-•teteaeft~· 

SE£TI~~--SEC!lQ~~~=£=}!~~~-IS_~~END~Q_!Q--~£!Ql 

•85-2-3lb· Reservation of waters. Cl) The state or any 

political subdivision or agency thereof or the Uniteo States 

or any agency thereof may apply to the board to reserve 

waters for existing or future beneficial uses or to malntain 

a mini•um flowt level• or quality of water throughout the 

year or at such periods or for such length of time dS the 

board designates. 

(2) UpOn receiving an application• the department 

shalt proceed in accordance wjth 85-Z-307 through 85-2-309. 

After the hea.ring provided in 85-2-309, the board shall 
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decide whether to reserve the water for the applicant. The 

department•s costs of giving notice. holding the nedring• 

conducting investigations. and making records incurred in 

acting upon the application to reserve water, except the 

cost of salarie~ of the depart.ent•s per~onnelt shall be 

pa1d by the applicdnt. !~~~2i~i2nL-2-L~~~abl~ __ QL2QQ~~!22 

Q{__!~~--~~Q~£!~~~~--£Q§~--2f_~e!!irrg __ 2n-~nYi£OO~Ot~! 

i~~~!-~!21~~!_Sh~!!_2~-2~i~~l_!h~_2ReliC~~ 

(3) The board may not adopt an order reserviny water 

unless the applicant establishes to the satisfact•on of the 

bo.ard: 

Ca) the purpose of the reservation; 

(b) the need fol"" the reservation; 

(c) the amount of water ne-cessary for the purpose of 

the reservation; 

(d) that the reservation is in the public interest. 

(4) If the purpose of the rese ... wation requires 

construction of a st.orage or diversion facilltY• ,the 

applicdnt shall establish to the satisfaction of the board 

thcilt there wi 11 be progress toward completion of the 

facility and accomplishment of the purpose with reasonable 

diligence in accordance with an established plan. 

(5) The board shall limit any reservations after May 

9. l97Q, for maintenance of minimu111 flow., lev,::l• or quality 

of water that it award!. at any point on d stream or river to 
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a aaximum of 50~ of the average annual flow of record on 

gauged streams. Unyauged st~eams can be allocated at the 

discretion of the boara. 

(b) After the adoption of an order re5erving waters, 

the dep.lrt.ent tnay reject on application and refuse a perMit 

for the app~op~iataon of rese~ved waters or •ay. with the 

app~oval of the board• issue the permit subject to such 

terms and conditaons it considers nece~sary for the 

protection of the objectives of the reservation. 

(7} Any person desiring to use ~ater reser~e~ to a 

conservation district for agricultural purposes shall make 

application for such use with the district, and the aistrict 

upon approval of the application must infor• the department 

of the approved use. The depart~nt shall .aintain records 

of all uses of water reserved to conservation districts and 

b~ responsible for rendering technical ana adeinistratjve 

assistance within the department's staffing and budgeting 

limitations in the processing of such applications for the 

conservation districts. 

(8) A reservation un~er this section shall date froM 

the date the oroer reserving the wate~ is adoptea by the 

board and shall not adversely affect any right$ in existence 

at that time. 

(9) The board 5ha11, periodically but at lea~t once 

every 10 years9 review exlsting reservations to ensure thdt 
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the objec~ives of the reservation are oeinq Bet• Where the 

obj@ctives of the reservation are not being met• the board 

•ay extend. revoke. or modify the reservation. 

(10) The board may modify an eKistinq or future order 

originally adopted to reserve water for the purpose of 

aaintaining minimum flow, level, or quality of water. so dS 

to reallocate such reservat1on or portion thereof to an 

applicant who i~ a qualified reservant under this section. 

Rea·llocation of reserved water may be made by the board 

following notice and hearing wherein the board finds that 

aJI or part of the reservation is not required for its 

purpose and that the need for the reallocation has been 

shown by the applicant to outweigh the need shown oy the 

original reservant. Reallocation of r~served water shall not 

adversely aff-ect the priority date of the reservation,. and 

the reservation shall retain its priority date despite 

reallocation to a different entity for a different use. The 

board may not reallocate water reserved under this section 

19 on any strea• or river more frequently than once every 5 

20 years. 

21 {llJ Nothing in this ~ection vests the board Nith the 

22 authority to alter a water right that is not a reservation.• 

Z3 NE!! __ g;£!!0111. Section 1. Applacability. (1) 

2~ Subsection CZ) of [section lJ applies to all notices of 

Z5 co•pletion filed with the depart.ent after JuJy l• 1973. 
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(2) ~ubsect.ion (1) of [section lj, [sect1on 1- ,!]• and 

[section ~ ~} apply to notices of co~p1ction and 

applications pending before the departaent dnd to those 

filed with the department after [the effective date of ~his 

act 1• 

(3) {Sect.ion ~ 2] applies. to applications pendinq 

be~ore the board on {the effective date uf this act]• as 

well as applications filed with the board after [the 

effective date of this act]• 

Section a. Codification instructi-on. Section b ~is 

intended to be codified as an integral part. of Title 85, 

chapter z. part 3, and the provisions of Title a~. chapter 

2• apply to section 6 2• 

Section 9. Effective date. This act is effective on 

passa9e and approval. 

-End-
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SENATE BILL NO. 17b 

INTRODUCED BY STIMATZ 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

A &Ill FOR AN ACT ENTITLED: •AN ACT GENERALLY REVISING AND 

CLARIFYING THE APPROPRIATION AND PERMIT PROVISIONS OF TITLE 

85, CHAPTER 2• PARTS l AND 3• MCA; PROVIDING FOR AN 

EXCEPTION TO PERMIT REQUIREMENTS WHENEVER APPROPRIATION OF 

GROUNDWATER IS BY MEANS OF A WELL OR DEVELOPED SPRING WITH A 

MAXIMUM APPROPRIATION OF LESS THAN 100 GALLONS PER MINUTE; 

PROVIDING FOR A REVIEW OF A NOTICE OF COMPlETION PRIOR TO 

THE ISSUANCE OF A CERTIFICATE OF WATER RIGHT; ESTABLISHING A 

PROCEDURE FOR FILING A NOTICE OF COMPLETION ON GROUNDWATER 

APPROPRIATIONS FIRST PUT TO BENEFICIAL USE BETWEEN JANUARY 

1, 19&2, AND JULY 1. 1973• IF NO NOTICE OF COMPLETION HAD 

BEEN FILED; PROVIDING THAT A NOTICE OF APPLICATION BE SERVED 

BY FIRST-CLASS MAIL; P~8YtB+N6-FeR-tHE-H9~&1N6-BF-A-HEARtH6 

9N-98~~t~9N5-N+fHtN-A-AE•SBNA8tE-ftHE+ PROVIDING FOR ACTION 

ON AN APPLICATION WtfHiN-~48-&AYS IF *-HEARtN6--tS--HE~8--8R 

OBJECTIONS HAVE BEEN RECEIVED; PROVIDING THAT AN APPLIC~NT 

HAS THE BURDEN OF PROOF; ESTABLISHING A NEW WATER RIGHT 

<PPP.OPRI AT ION ACCOUNT; ES~AB~tSHtNG---FEfS PROVlQ!~§_~ 

~QfQ~!!QNA!~EE FOR AN ENVIRONMENTAL IMPACT STATEMENT ON 

AN APPLICATION FOR A RESERVATION OF WATER; AMENOING SELT!ONS 
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85-Z-30b• 85-Z-307• 85-~-389-fHRBYGH 85-Z-31QL 85-Z-311• AND 

&s-i-t~4 ~=Z-3!2• HCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

OATE.M 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306t MCAt is a~nded to read: 

"85-2-306. Exceptions to permit require.ents. I 1 I 

Outside the boundaries of a controlled groundvater area. a 

permit is not required before appropriating qroundvater by 

means of a well QL_geveloped~ing with a maximum yte+~ 

~~QQL!atign of tess than 100 9allons e ~minute. Within 

60 days of completion of the wel1 Q£_deve!2Qed sprin9 and 

appropriation of the groundwater for beneficial use. the 

app~opriator shall file ~ notice of completion with the 

depa£!_~nt on d form provided by the department at its 

off ices and at the offices of the county clerk and 

recorders. Upon receipt of the notice, the depa~tment shall 

e~~8mat~eef~y--~S§U@-a-e~~+4+eete-8~-weter-~+ght ~~~ 

~oti£~ng_m~_befg£~i!5Ul~-2-f!£tifi~_Qf-~~~lght. 

ret~Ln-~~!~!iY~-~2~i~_for _£Q£~i2n__2!_~mp1e!ion. 

!Q9~~her __ ~l!D __ the_!~~~gns fo~ returning it. A notice does 

not_!~~-Qriori!Y-Qf __ fi!1~--R~~~--Q_f __ gefef~~--if_~ 

n~i£~---•~_-fQ!£~~21-~~eleted._~nd __ refil~~~-~ 

~~rt~~!-~lthl~1Q_~~2~~!hin_~~rt~!__!ime -~ the 

Q~U~L!_~nt m~~!!Q~~-~~!_!Q-~~~eed ~·o~~f~~£e is 
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not_~£!~Ct~2_-~2_-~~Ql~!~-~~ln_!he_!i~_allowedL~ 

e!i~L~~~!!-2!-~~a~Liati2Q~hall_2e the date of refi!lu9 

~-~2££g£! __ !nd_ comple!~U2li£~~i!D _ _!he__Q~~tS~~!~_A 

~!ili~ate 2L~!!!g£__tlg!ll._lllay n2!_!!!L.i~~..Y!:!liL~_£Q.[!:..§U. 

~.!llL_£f!~p1et~,gtic!:_M~ been filed_~._..t,n~~e~n!· The 

origindl of the certificate shall be sent to the county 

clerk and recorde~ in the county where the point of 

diversion or place of use is located for recordation• The 

department shall keep a copy of the certificate in its 

office in Helena. After recordation. the clerk and recorder 

shall send the certificate to the appropriator. The date of 

filing of the notice of completion is the date of priority 

of the right. 

lll __ !n_~~£2Q~~!Q!_~!_gr~~!_21~2~of~_wet1 

.QLJ!~ill2~~-~£ i ng. _ f i r !.L.I2Y.L_~ ben! f i. cia 1--~-~~ 

Jan!!~a_l!._!962., and_Ju!.L!..! l97l!_!!!!2-.!:!idJ!.2.L!ile a_!!2ti~~ 

~L-~OIIII.Qlet.!..Q!!.!_~~--~guired by laws in force ,prior !Q._(the 

ef!~~!.l~~~1!LOf th.li.__.!f.!_j~it:h ~-~2unty__.s..!erk and 

rec .2rd..! r __2!ill __ f.i!g.-L!!2.llce oLcOin-.R!~Ug!!~-2~-R..L.~~~ 

~~2!L.l!L:2L..-.!!! i s_.2~£!i!!!!_•_W i th -~g__Q~Q!!!!!!en!~ 

~!ect __ th_!_ wat~L-.d.!1!!~-~-_e!.l.2.!l.!.:t _ _g!!.!L_ of-~ 

~!2e!ia!i~~b~~!U!_~~~-Y!_1~~-fl!ing_Q!~~!i£~ 

~y~Q _ _in __ ~~!i~n__-l!l_ __ Qf __ !hi~----S!Ct:i~-~ 

~!opri~!iQn__ynder __ !n~--~~!£!i9D_l~-~~iA!i~l-Li9nt~ 

~!22-L~£!!!.!.1~ not~y ired i ho~!!LL.t!:!.!_.Q!!JM!!!!!!!!!-!!:!ill 
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ackuowleg~_!b~_£g~~i~~_Qf-~~Q~~~D1-£~Q!~te_fi!in~-of 

~_!!Q! i C!_~-£~pl etl2!!.!.-~!!2Lllli!1- for_ an41!Q.!:_2pr i a!JEn_-2.! 

~~L th~_lQQ_g~!1E!!~-E~L~.!~L..!.!2!L~!Part~!~~!.!_ill!.!!t 

~-£~rt!!i~~!-2!~2!~~19b!~ 

trt11l A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

liYestock if the maxi•um capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is from a 

source other than a perennial flowing strea~. As used in 

this subsection. a perennial flowing stream means a stream 

which historically has floNed continuously at all seasons of 

the year., during dry a~ well as wet years. However. Uefore 

constructing the i•pound~nt or pit• the dppropriator shall 

apply for a permit as prescribed by this part. If the 

department determines after processing the application that 

the r i ght.s of other app.-opr i ators have been or w i 11 b~ 

adversely affected• it may require the applicant to mooify 

the construction of the impoundment or pit and issue the 

permit subject to such terms. conditions. restrictions., or 

lifllitations it considers necessary to protect the riyhts of 

other appropriators. 

t~!~ A person may also appropriate water ~ithou~ 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113•" 

Section 2. Section 85-2-307. MCA• is amended to read: 
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.. 8'5-2- 307. Not ice of app 1 i cation. C l t Upon receipt of 

a proper application for a permitt the depart~nt shall 

prepare a notice containing the facts pertinent to the 

application and shalt publish the notice in a newspaper of 

qeneral circulation in the area of the source once a week 

for 3 consecutive weeks. Before the 1 ast date of 

publication• the department shall also serve the notice by 

eer~~~~e8 f!rst-cl~ss mail upon an appropriator of water or 

applicant for or holder of a pef"llit who. according to the 

records of the depart~ent, May be affected by the proposed 

appropriation. A notice sha11 also be served upon any public 

agency that has reserved waters In the source under 

85-l-316. The department may, in its discretion., also serve 

notice upon any stdte agency o~ other person the department 

feels may be interested in or affected by the proposed 

appl"opr"iation. The depart~nent shall file in its records 

proof of service by affidavit of the publisher .in the case 

of notice by publication and by its own affidavit in the 

case of service by mail. 

(2) The notice shall state that by a date set by the 

depa .. tment (not 1 ess than 30 days or mor-e than 60 days after 

the last date of publication) persons may file with the 

department written objections to the application. 

(3) The requirements of subsections (1) and (2} of 

this section do not apply if the depart~ent finds• on the 
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basis of infor~ation r"easonably available to it, that the 

appropriation as proposed in the application wilt not 

adversely affect the ~lghts of other persons.• 

See~ien-3.--Se~~+&n--8~-~-399T-~AT-~~-e~~de~-~e-ree~• 

-a~-~-~e9.--~er~n1~-en-ebj~*cns.--i~-the--depsr~.en~ 

d~e~a+ne~--~h~~-e~-e~ee~+eft~e-eft-e~p+~ee~8ft-~r-d-per-+~ 

~~~e~d-•~+~d-ebjeetton-~-~he-ts~~e~e-of-the--~~-~~--~~ 

~ftB~•--~e~e-e-~~b~te-heer~~~eft-~-e~jee~~~~*" 66-day~ 

~reM ~~~~±e-~+~~=~+~~ t"e-de~e-se~-by-~fte--dep~~~ 

~er--~~--~+•+n~--8~-&bjeetten~T-8f~er-~e~•+~g-ne~Tee-o~-the 

h~rtn9--by--eert+fied--m~~--Hpeft--the--ep~•+eaft~-&~d--~fte 

Gbjeeter.--~~e--depert•ent--•ey-eeft~e~dete-fteer~ftg~-~~-MOr~ 

~~n--~e--ebjection--ts--ft+ed--~--an---a~++ee~en----~~ 

d~e~~~~-~ft~~-~+~e-+~-tts-re~or~-preo~-ef-the-~er•Tce-by 

~f~ftev~~e~-~e-depert~e~w• 

Section 3. Section 85-2-310, MCA., i~ amended to read: 

"85-2-310. Actlon on application. {1) The department 

shalt grant, deny, or condition an application for a permit 

in whole or in part within 120 days after the last date of 

publication cf the notice of application if no fte~'~ft~-~~ 

~~dT 2~lg~!ion~b~~~~~~~ived and within Tee ~~a ~ 

days if a hearing is held g£~1!£tions have been received. 

However. in either case the time may be extended upon 

agYeement of the applicant. or, in those cases where an 

environmental impact statement must be prepared or in other 
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extraordinary cases., not •ore than 60 days upon order of the 

department. Jf the departaent orders the tiDe extended., it 

shall ser-ve a notice of the extension and the reasons 

therefor by certifi~d mail upon the applicant and each 

person who has filed an Objection as provided by 85-2-308. 

(Z) However, an application may not be appro~~ted in a 

~dified form or upon terMS• conditions• or limitdtioos 

specified by the departaent o~ denied. unless the applicant 

is first qranted an opportunity to be heard. If no objection 

is filed against the application but the departiiM!nt is of 

the opinion that the application should be approved in a 

MOdified form or upon ter•s• conditions• or lieitatioos 

specified by it or that the application should be denied 9 

the depart.ent shall p~epa~e a state•ent of its oplnion and 

the reasons therefor- The departMnt shall serve a statement 

oF its opinion by certified ~nail upon the applicant ... 

togethe~ with a notice that the applicant may obtain a 

hearing by filing a request therefor within 30 days after 

the notice is mai led• The notice shall further state thdt 

the application l!lill be modified in a specified ~tanner or 

denied. unle~s a hearing is requested. 

( 3] The departwtent may cease action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in gOOd faith or does 

not show a bona fide intent to appropriate water for a 
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beneficial use. An application returned for any of these 

reasons shall be accompanied by a state~ent of the r~asons 

for which it ~as returned, and there shall be no right to a 

priority date based upon the filinq of the applicdtion. 

Returning an application pursuant to this subsection shall 

be deeMed a final decision of the department.• 

Section 4. Section 85-2-311, MCA• is aaended to read: 

"85-Z-311· Criteria for issuance of permit. The 

depart~nt shall Issue a permit if: 

(1) there are unappropriated waters in the $Ource of 

supply: 

(a) at times when the water can be put to the use 

proposed by the applicanti 

(b) in the a~nt the applicgnt 5eeks to appropriatei 

and 

(c) throughout the period during which the applicant 

seeks to appropriate, th~ a•ount requested is dvailab1ei 

C2J the rights of a prior appropriator will not be 

adversely affected; 

(3) the proposed means of diversion~ o~ construction~ 

~nd_QQ!ratio~ QF THf_~fROP!lATION WORKS are adequate; 

(4) the proposed use of water is a beneficial use; 

(5) the proposed use will not interfere un~easonably 

with other planned uses or developeents for which a permit 

has been issued or for which water has been reserved: 
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(61 an applicant for an appropriation of IOoOOO 

acre-feet a yea~ or more e¥ and 15 cubic feet per second or 

more proves by clear and convincing evidence that the rights 

of a prio~ appropriator •i11 not be adversely affectedwi 

1ll_~~~!~~--l!!.Qll.1~-.in_- sub~i2!! __ -1.tl.!__~ 

~l~!!! __ e.£2~~-!!:L-~!~! ial _ _s~dible evidence_~ 

£ri!eri~_!l~~-~~~~~~£S~n~_i!l_!brough 12~· 

NEW SECTIO~~ Section 5. Water right appropriation 

account. There is established a water right appropriation 

account in the earmarked revenue fund of the state tre~sury. 

All fees collected as provided tn 85-2-113 shall oe 

deposited in the account to help pay the expenses incurred 

by the depdrtment for administering this part, part 1. part 

4• and part 5 of chapter 2 9 Title as. 

~@~~i&ft-~--5eet~eft--8S-~-ti~~-MEA~-~~-a~"eed-te-re~ 

•a5-~-ti~--Fee~-~er-eftY~~ofteeft~e~--+~~~--~~A~~me~~~. 

~tt-Whene~r-the-de~~t~eft~-d~e~~es-~ha~-the-~++~"~-o+-an 

ep~~~ee~~eft-t~-e-eea~+fte~~eft-&4-epp++eetien~t-fer-e-perm~~~ 

e~--~pp~ew~+~~!==~e§e~~±eft-=ef==~at!! ~ftder-~h+~-ehd~e~ 

r~c+re~--~~e--prepe~~+eft--e~---en---e"v+r&ft.en~8t---+mpoet 

~~~emen~--~§~~e~~r+&ed-hy-~he-Mentene-Env+ron.ente+-?o+tey 

Ae~-end-~he-a~l~e&~ton--ter--e~Mbtnett~--~--ap~~e~t+~t 

+nvot¥es--t"e-use-of-*6T9&8-or-more-eere-~ee~-~er-Teer-or-~~ 

er-~er@-e~b+e-~ee~-per-~eeeftd-e~~ter~-the-ep~++eent--~het~ 

~dT--~o--~fte--~e~er~•~t-~~e-~ee~re~e~+bed-+ft-th+~-~eet+en~ 
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~ft@-de~a~~~~-§"~~-ft&~+~-t~e-epp+teen~-ift-~~~~~ft~-w~~~" 

3&-de~-e~-~eee+~~-of-a-eo~ree~-and-eo•p+et~-app+~ee~~"-ter 

d--eo~~net'ieft--ef--epp~+eetton~t--Tf--Tt-d~terMt~~-~~~-~ 

e~Tre~me"te+-tm~eet-~te~ee~~t-eftd-fee-t~-re~~red~ 

t~t-~~eft--fte~+~+ee~to~---hy---~fte---d~er~~e"t---uftd~r 

3Ub~e~ion-t~t•-the-e~~++eant-~h~+-pey-e-~ee-ee~ed-~pon-~he 

~~tmdte~--~e~t--o~-eOft~t~det~~y-~epaT~tft~y-er-e~a"~+n~-t~ 

e~pr~rie~+e~~"e-~v@P~+eft-~fte+~ie~-ft§--he~+n--~DY+de&. 

~he-~e~+m~m-~ee-thst-~h~++-be-pe+d-~o-the-dep8rtmeftt-~y-~ 

exe~ed--~fte-~ee~-~t-~or~h-t"-th~o++e.~g-dee~i~n~-~e~~ 

i•-ef-the-e~t+me~ed-e~t-~p-~-$~--+++~o~-p+~§--~---ef--~ 

e.,t:tmt~t:ed--eo~t--o..-er-4--t-m+++-r~-end-op-t:e-•'i&-m-tH-+oft"t-p+o~ 

~ti-ef-~--o~-~e-e~t+~~ed-eost-ewer-iie-mt++~on-end--~p-~e 

Sie9--*·~~~-p+us-+t~-e~-~--of-the-e~tTmeted-ee~t-o.er-~+ee 

~t++ton--and--ti~--te--~3ae--mt+~*~~--p+~~--lte-o~-+•-e+-~~ 

e~t~ma~P.d-~~~t-~wer-*~99-~~+~•-fhe-fee-~he~~-he-~e~o~~ted 

Tn-the-eer~arked-reveft~e-~~nd-~e-he-~~ed-~y--~e--ee~~~ment 

~y--~e-eemp+y-w~~-~~e-Mentene-En..-Tren~nt~-~e+Tey-•et-~n 

ee"nee~~e"-•*~ft-~~e-~pp~+ee~+ent~~--Any-~me~~§-pe~e-ey-~fte 

Ap~l+e~nt-h~t-"e~-ae~Hal+y-e~~ende6-&y-the-departMen~--~~e~ 

be-r~+unded-to-the-ep~~Teent• 

t~t--~he--deper~~nt-en~-the-~~P~~~8nt-m~J-deter~ne-~T 

e~~e~nt-the-~~tT~~ted-eo~t-ef-efty-~e~T~+ty-fer-purpo~e~-o~ 

eemra~Tng-the-e~ednt-e+-the-•ee-te-~e-~eTd-~e-the-de~e~t~ent 

hy-the--e~~+fe~nty--~fte--de~ertment--may--eontreet--wTt~--an 
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e~~~eeftt-fer• 

t4t--the-deve~e~~ft~-ef-~~e¥Ma~~en-~y-~fte-a~p+T~nt-~ 

a--~~+rd-p3~ty-en-ftehe~*-o~-~he-deper~~ftt-end-the-e~~~eent 

ceneer~~~the-en~ronsen~~~-i~~t-of-~ny-p~8pO~ed-eetTw~ty 

~ftde~-an-~+?ee~Ton• 

tet~he--~~.~~TGft--&+---~@~ft~~&+~+ty---~e~ween---~h~ 

deper~nt--and--~--epp+~ee~-fer-s~per•+~TOft-every-eon~re+ 

o~-&nd-pey~~-Tor-the-d~e+epme~-of--~ftfar~t~on--hy--~~ 

8pp~+eent--or--e-th+rd-~~~y-8n-beha•f-of-the-depertment-end 

the-ap~~~eant-ander-eny-sHch-con~~~t-er-eont~et~~ 

fct--~he-u~e-e~-nona~e-of-e-~@e--or--efty--part--theree4 

petd-to-the-d~~rtMent-by-en-epp~eent• 

t~~--*ny--~y~nt~--•ede-to~e-de~~rtMent-or-~y-~~~re 

perty-ey-an-~~p++~nt-under-eny-~Heft-e&ftt~e~--er--e&ntr&e~~ 

~fte~~--be--ered+ted--e~8Tn~t--eny-~ee-the-~pp~jee"t-ma~t-pey 

"er~bftder•-~he-deper~men~-~nd-~fte--epp++een~--.ay--~g~e--~ 

~dd~~Tene+--ered+t~--e~~*"~t--the-fee-tor-en.t~o~~~te+-work 

~~~ermed-hy-~e-~~~+ee"t-e~-~he-e~p+tean~•9--ew~--~~~~ft~~ 

fSt--Ne--fee--~~--pr~er~bed--ey--~h+~--~~et*e"--~y-be 

as~e§~e~-e~+~~-a~p~+eent-~er-~-per•T~~ or-epprew&f~~ 

res~~!~~+~=!£=~1~~ t~--~~e--ep~~+e8nt-ha~-e~~o-ftied-8ft 

epp+Tea~ien-~er-a-eertT~+eate-e~-eftvtr~me"te+-~ompet~t~+ty 

or-pub+Te-neeft-~ur~~e"~-te-the-M~tefta-Mejor-~eeT~Tty-~~t+nq 

Aety-&nd-the-apprepr+et+~or-ase-ot-water-~nve~.~-Tft--tfte 

epp+~eetiont~t--fer--permr~~ ~-ep~eve~x=_~-r~~~~n=o+ 
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~~~~ he~-beeft-~r--+++-be-~~~ed-by-t~-depert•ent-pb~~~e"~ 

te-~~e~-eet• 

t6t--~~T~~eetTe~-~ha~+--~~ly--~e--e+~--e~~~~~~~~en~T 

pend+~--e~--~~e~~~~r-~*~~d·-~-wh+eft-t~e-de~~r~Meft~-~~ 

notT-~~-ef-A~~~-9.-+~~§y-ccmee"ced-wrttt"~-en-enwtro"~"~e; 

tmpee~-steteMeft~w--~"T~--~eet*~~h~l+--net--app+y--to--eny 

~pp~te~tTOnT-~@-~ee-~e~-w~Teft-w~+d-ft&t-exeeed-~2.598w 

t~t--Fe~+ure--to--§u~m~~--~fte--+ee--e~-~~utred-by-thT~ 

~~t~en-~he++-vetd-~"e-e~++e~+dftt~t• 

tSt--~n~-departmen~-.ey~-~"-T~§-dt~ere•teny--re+y--upOft 

the--e~vire~~nt~--~tudte~•--*nve~tT~8tte"~~--~epert~--end 

a~e~s~nt~-mede-ey-e~y-other-~t~e-age"ey--er--afty--per~enT 

tfte+udin9---eny---d~+teftfttT---tft--the--prepe~~t~on--of--+ts 

envfrenme~te+-+mpee~-,tete~ntw• 

~Ekf10~~--SEf!I0~~=2-312L_~(A, IS AMENQEQ_!Q __ ~EAD: 

"85-2-316. Reservation of waters. (1) The state or any 

polttical subdivision or agency the~eof or the United States 

o~ any agency thereof •ay apply to the board to reser~ 

waters for existing or future beneficial uses or to maintain 

a .,inimum flow., le\lel, or quality of water throughout the 

year or at such periods or for such length of ti~ae as t:he 

bodrd designates. 

(2) Upon receiving an application. the department 

shall proceed in accordance with 85-2-307 throuyh 85-2-309. 

After the he .• uing provided in 85-2-30'1h the board sha11 

-l2- 53 176 
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decide whether to reserve the water for the applicant. The 

departmpnt•s costs of giving notice. holding the hedring. 

conducting investigations. ~nd making records incurred in 

acting upon t~ application to reserve water, except the 

cost of salaries of the department's personnel, shall be 

paid by the applicant. 1~22l!i~-~~~b1~--2t2U2£~~ 

Q!__the __ Q~Q~£!m~~!~--~~! _ _2f _ _er~paring __ 2D-~nvi~~n!21 

.!.!!!1?.5!£!~~! sha!! __ be __ paid__Bo.l _ _!b~~QQ!lcant Y~LESS 

~~yfQ_~!_!~t_QfPAR!~EN!~Q~-~~!NG_Qf_§QOD_CAUSE_§! THE 

APP!,!CANTa 

(3) The board may not adopt an order reservinq water 

unless the appltcant establishes to the satisfaction of the 

board: 

(d) the purpo'Se of the reservation; 

(b) the need for the reservation; 

(C) the amount of water necessary for the purpose of 

the reservationi 

(d) that the reservation is in the public intere~t. 

(4) If the purpose of the reser-vation requires 

construction of a storage or daversion facilaty, 

applicant shdll establish to the satisfaction of the 

that then~ wi 11 be progress toward completion of 

the 

board 

the-

facility and accomplishment of the purpose with reasonable 

di 1 irJence an accordance with an established plan. 

( '5) The board shall I imi t dny rese,.vati ons after May 
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9, 1~79. for Maintenance of •ini.uM flow. level• or quality 

of wateo,. th<:~t it awdr ds at any point on a st.rea11 or- river to 

a ~aximum of SOt of the average annual flow of r-ecord on 

gauged streams. Unqauged streams can be alloca~ed at the 

discretion of the board. 

(6) After the adoption of an order reserving wate~s. 

th~ department may reject an application and refuse a per~it 

for the appropriation of reserved waters or ~Y• with the 

approval of the board• issue the permit subject to such 

terms and conditions it consider-s necessary for the 

protection of the objectives of the reservation. 

(7) Any person desiring to use water reser"ved to a 

conservatton diStrict for agricultural purposes shall •ake 

application for- such use with the district. and the district 

upon approval of the application must infor-m the department 

of the approved use. The department shall 11aintain records 

of all uses of water- r-eserved to conser-vation districts and 

be responsible for rendering technical and ~dministrative 

assistance within the department•s staffing and budgeting 

limitations in the proces5ing of such applications for the 

conservation districts. 

(8) A reservation under this section shall date from 

the date the order reserving the water IS adopted by the 

board and shall not adYersely affect any rights in exi5tence 

at that time. 

-14- SP, 176 



l 

2 

3 

" 
5 

6 

1 

8 

q 

10 

11 

12 

lJ 

14 

15 

16 

l1 

18 

56 0176/03 

C 9) The board shall• ped od ica 11 y but at least once 

every 10 years, ~eview existinq reservations to ensure that 

the objectives of the reservation are being met. Where t~ 

object_ives of the reservation are not being m~., the board 

may extend, revoke, or modify the reservation. 

(10) The board may modify an existing or future order 

oriqinally adopted to reserve water for the purpose of 

maintaining Minimum flo~, levelt or quality of water, so as 

t.o reallocate such reser.,-ation or portion thereof to an 

applicant who is a quafified ...-eservant under this section. 

Reallocation of reserved water may be Made by the board 

following notice and hearing whereln the board finds that 

all or part of the reservation is not required for its 

purpose and that the need fo~ the reallocation has been 

shown by the applicant to outweigh the need shown by the 

original reservant. Reallocation of reserved w~ter shall not 

adversely affect the priority date of the reservation. and 

the reservation shall retain its priority date despite 

19 reallocation to a different entity for a different use. The 

20 bodrd may not reallocate water reserved under this section 

21 on any streat~~~ ·or river more frequently than or~ce every'S 

2.2 years. 

23 fll) Nothing in thi~ section vests the board with the 

24 authority to alter a water right that is not a reservation.u 

25 ~~~£!!QN. Section 1. Applicdbility. Ill 
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Subsection (2) of [section lJ applies to all notic~s of 

completion filed with the departMent after July 1. L973• 

(2) Subsection (L) of (sectiun 1], (section~ _1]., and 

[section -5 .11 apply to notices of cotnpletion and 

applications pending before the departaent and to those 

filed with the departMent after [the effective ddte of this 

act ]• 

(3) [Section ~ ~] applies to 

before the board on [the effective date 

wetl as applications filed with the 

effective date of this act]. 

applications pending 

of this act)t as 

board after [the 

Section a. CodifiCation instruction. Section b 2 IS 

intended to be codified as an integral part of Titl~ 65, 

chapter 2, part 3, and the provisions of Title 85, chapter 

2, apply to section 6 2• 

Section 9. Effective date. This act is effective on 

passage and approval. 

-End-
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EUM7\N SERVICES COMMITTEE OF THE HOUSE 
!:lOUSE AMENDHENTS TO SB 176 
~~arch 24, 1981 

1. Page 8, line 21. 
Following: "operation" 
Insert: "of the appropriation works" 

2. Page 13, line 8. 
Following: "applicant" 
Insert: "unless waived by t!1e department upon a s'lowing of good 

cause by the applicant" 


