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1 == BILL N3« ngEZT 1 85-2-309 THROUGH 85-Z-311s AND 85-2-124s MCA; AND PROVIDING
2 INTRODUCED BY = 2 AN IMMEDIATE EFFECTIVE DATE.™

3 BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 5

4 AND CONSERVATION 4  BE IT ENACTED BY THZ LEGISLATURE OF THE STATE OF MONTANA:

5 5 Section ls Section 85-2-3Céy MCAs is amended to read:
8 A BILL FOR AN ACT ENTITLED: "AN ACT GSENERALLY REVISING AND 6 wB5-2-306. Exceptions to permit requirements. (1)
7 CLARIFYING THE APPROPRIATION AND PERMIT PROVISIONS 0OF TITLE 1 Outside the boundaries of a controlled groundwater areas &
g 85s CHAPTER 2, PARTS 1 AND 3, MCA; PROVIDING FOR AR 8 permit is not required before appropriating groumdwater by
2 EXCZSTION TO PERMIT REQUIREMENTS HHENSVER APPROPRIATION OF 9 mesns of a well or_developed 10g with a maximum yieke
10 CROUNDAATER IS BY MEANS OF A WELL OR DEVELNPED SPRIMG WITH A 16 appropriation of lTess than 100 gallons 8 per minures MHithin
11 MAXIMUS APPROPRIATION DF LESS THAN 100 GALLONS PER MINUTE; 1 60 days of completion of the well or_developed_soring 2nd
12 PROVIDING FOR A REVIEW OF A NOTICE OF COMPLETION PRIOR TO 12 appropriation of the groundwater for beneficial us2y the
13 THE ISSUANCE GF A CERTIFICATE OF WHATER RIGHT; ESTABLISHING 2 13 appropriatar shall file g notice of completion gith _the
14 PROCEDURE FOR FILING A NOTICE OF COMPLETION ON GROUNDHATEK 14  departoent on a form provided by the department at its
15 APPRUPRIATIONS FIRST PUT TO SENEFICIAL USE RETWEEN JANUARY 15 offices and at the offices of the county clerk and
16 lr 196Zs AND JULY 14 1973, IF NO NOTICE OF COMPLETION HAG 16 recorderse Upon receipt of the notices the department shall
17 BEEM FILED; PROVIDING THAT A MOTICE OF APPLICATION BE SERVED 17 sutomaticatiy-—issae-a-certificate—af-woter—right review the
13  5Y FIRST-CLASS MAIL; PRUVIDING FOR THE HOLDING DF A HEARING 18 petice and pays before issuing a_certificate of watar rights
15 ON D3JECTIONS HITHIN A REASONASLE TIME; PROVIDING FOR ACTION 19  return_a defective _natice for_  correction _or__completions
20 CN AN APPLICATION WITHIN 240 DAYS IF A HEARING 1S HELD OR 20 together with the reasons for returning its A notice does
21 G2JECTIONS HAVE  3EEN RECEIVED; PROVIDING THAT A# APPLICANT 21 0ot lese priority of _f£iling becauss_ of _defectss _if__the
22 HAS THE BURDEN OF PROGF; ESTABLISHING A NEW WATER RIGHT 22 potice  is. _carrecieds _compleseds and  refiled _with. _the
23 APFROPRIATION ACCOUNTS ESTASLISHING FEES  FOR AN 23 department within 30 gays_or within s furthar _Sime__as _the
24 ENVIROMMENTAL IMPACT STATEMENT ON AN APPLICATION FOR A 24 gdepartment may allows pot to excesd 6 monthse If a_notice is
25 RESEAVATION OF WATER; AMENDING SECTIONS B85-2-305, 85-2-307, 25  pot__corrected _and__completed _within the tims_alleweds the
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priority date of appropriation sball be the gate of refiling
d. garrect. . and _complete. . nofics _wilth _the _deparizenbs A4
certificate of water right may not b issusd uniil a_correct
and__complete notice has been filed with the despartment. The
original of the certificate shall be sent to the county
clark and recorder in the county where the point of
diversion or place cf use is located for recordations The
department shall keep a <copy of the certificate in its
effice in Helenas After reccrdationy the clerk and recorder
shall send the certificate to the appropriators The date of
Filing of the notice of completion is the 4ate of opricrity
of the righte
42)__An__appropriator of groundwater Dy meads. of & well
or developed springs first put. to beosficial _use _between
Jdaounry 1. 1962 and July Las 1973 who. did nor fils c nolice
of _compleXiogs  as--reguired by laws in force prior.to [the
effective date of this oactle  with .the _county. . clagk _and
recorder _shall__file a _potice of completions a5 uravided.in
subsection (1) of _this sections. with tbe department__to
ferfect. .the . water rights . The prioriyy _date of the
agpiopriation shall be the date of the Filing of & aolice as
provided _in__ subsection (1) __of _ xhis . 5ectioNa—___Aa
appropriatian —under. this_ subsection is an.existing cighte
and-a_pecmit s not requiredi howewers the dapacvaept shall
ackoowledge _the.receipt of a correct and coaplete filing of
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a.petice of completions except that for an aopropriatica _of
less_than 100 gallons per minukes Lhe_ depariment_shell iasue
a-cerrificate of woler rights

+2¥i3)] A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impeoundirent or 2it
is lass than 15 acre—-feet and the appropriation is from 2
source other than a perennial flowino streame As used in
this subsections a perennial flowing stream means 2 strear
which historically has flowed continuously at 311 seusons of
the yeary during dry as well as wot yearss Howevery oSefore
constructing the impoundment or pity the approprizter shall
apply for a permit as prescribea by this parte If th=
department determines after processing the application that
the rights of other . appropriators have been or will be
adversely affectedy 1t may require the applicant to modify
the construction of the impoundment or pit and dssue the
permit subject to such termss congitionssy restricticnss or
limitations it considers necessary to protact the rights of
other appropriators.

£3¥{4) A person may also approprigte water withaout
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113."

Section 2. Section B5-2-307y MLCAs is amended to read:

M85-2-30T- HNotice of applications (1) Upon receipt of
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a proper application for a permity the department shall
prepare a notice containing the facts pertinent to the
application and shall publish the notice in a newspaper of
géeneral circulation in the area of the source once a week
for 3 consecutive weeksas Before the 1last date of
publications the department shall alisc serve the notice by
eertified first-class mail upon an appropriator of water or
applicant for ar holder of a permit whoy according to the
records of the departments ma3y he affected by the proposed
aporopriations A notice shall alsc be served upon any public
agency that has reserved waters in the source under
35-2-316. The department mays in its discretions also serve
notice upon any state agency or other person the department
feels may be interestad in or affected by the proposed
zppropriations The department shall file in its records
proof af service by affidavit of the publisher in the case
of notice by publication and by its own affidavit in the
case of service by maile

{2) The notice shall state that by 3 datz s=2t by the
department {not less than 30 days or mors than aC days after
the last date of gublication) persons may file wWith the
department written objections to the applicationas

(3) The requirements of subsections (1) and (2) of
this section do not apply if the department findsy on the

basis of information reascnably available to ity that tha
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appropriation as proposed in the application will not
adversely affect the rights of other persons.™

Section 3. Section B5-2-309y MCAy is omended to read:

#35-2-309, Hearings on objectionse If the department
determines that an objection tc an application for a permit
states a valid objection to the issuance of the permity it
shall hold a public hearing cn the cbjection wWwithin é6-days
frem g _reasoonable time after the date set by the department
for the filing of objectionss after serving notice of the
hearinyg by certified mail upon the applicant and the
objectore The department may consolidete hearings if more
than one objection ijis filed to an applicatione The
department shall file in Its records proof of the service by
affidavit of the department.®

Section 4. Section 85-2-310y MCAy is amended to read:

¥B5-2-310. Action on applicaticns (1} The department
shall grants denys or condition an application for a permit
in whole or in part within 120 dzys after the last date of
publication o¢f the notice of application if no hesring-is
heddy ogblections_bawe been received and within 88 240 days
if & hearing is held gor__gbjections bhave_been_receiveds
Howevere in either case the time may be extended upon
agreement of +the applicanty orFs in thos= cases where an
environmental impact statement must be prepared or in other

extraordinary casess Not more than 60 days upon order of the'
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departments If the department orders the time extendeds it
shall serve a notice of the oxtension and the re2sons
therefor by certified mail wupen the applicant and each
person who has filed an objection as provided by 85-2-3C8e

{2} However, an applicationrmay not be spproved In &
modified form or upon termsy conditionsy or Jlimitations
specified by the department or deniady uniess the =zpplicant
is first grantaed an opportunity to be heard. If no objection
is filed against the application but the department Is of
the opinion that the application should be approved in a
modified form or upon termsy conditionsy or limitations
specified by it or that the application should be denied,
tha2 department shall prepare a statement of its gpinion and
the reasons therefor. The department shall sarve & statement
of its opinlen by certified mail wupon the applicants
together with a notice that the applicant wmavy obtain a
hearing by filting 2 reguest therefor within 30 days aftar
the notice is maileds The notice shall? further state that
the application will be modified in a specified manner or
denledy unless a hearing is requested.

{3) The department noy cease action upon an
application for a perwmit and return it to the applicant when
it finds that the application is not in good faith or does
not show a bona fide intent to appropriate water for a

beneficial wusee An application returned for any of these
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reasons shall be accompanied by & statement nf the roasons
for which it was raturnedy 2nd there shall be no riveht to =
priority date based upon the fiting of the applications
Returning an application pursuont to this subsection shall
be deenied a final decision of the departmrent."

Section 5. Section 85-2-311ly MCAy is amendaa to roeads

"85-2-311« Criteria for issuance of permit. The
department shall issue a permit if:

{1) there are unappropriated waters in th2 source of
supply:

(a) at times when the water can be put te the use
proposed by the applicant;

(b) in the amount the applicant secks to appropriate;
and

(c) throughout the periocd during #hich the applicant
seeks to appropriates the amount requestad is available;

(2) the rights of a prior appropriator will not bs
adversaly affected;

{3} the proposed means of diversiona or constructions
angd_operation are adequate;

(4) the proposed use of water is a beneficial usej

{5) the proposed use will not intzrfere unreasocnably
with other planned uses or developments for which a permit
has been issued or for which watar has been reserved;

{6) an applicant for an appropriation of 164000

—g-
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acre-feet & year or more er and 13 cubic Fee£ per second or
mere proves by clear and convincing evidence that the rights
of a prior appropriator will not be adversely affecteds}

{1} _except _as_.pravided in.  subseciion __(8)s __the
applicant _proves by substantial .cradible _eyidence  the
criteria listed in subsectons (1) throush (2)a®™

NEW _SECTIDNs Section 6. Hater richt appropriation
accounts There is established a water right appropriation
accaunt in the earmarked revenue fund of the state treasurys
211 fees ccllected as provided in 85-2-113 shall be
deposited in the account to help pay the expenses incurred
by the dzpartment for adwinistering this parts part 1 part
4y and part 5 of chapter 2y Title 85

Section T« Section 85-2-124e 4CAe is amended to read:

"35-2-124« Fees for environmental impact statementss
{1) shenever the department determinés that the filing of an
application (or a combination of applications) for a perwmits
er approvalx__or reseryvation. of water under this chapter
requires the preparation of an environmental impact
stztement as prascriped by the Montana Environmental Policy
Act ond the application {or combiration of applicstions)
involves the use of 104000 or more acre-feet per year or 15
or more cubic feet per second of watery the applicant shali
pay to the Jdepartment the fee prescritsd in this section.

The department shall notify the applicant in writing within
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30 days of receipt of a correct and complete application (or
a combination of applications) if it determines that an
envircnmental impact statement and fee is required.

{2) wupon notification by the department under
subsection (1) the applicant shall pay a fee based upon the
estimated cost of constructings repairings or changing the
appropriation and diversion facilities 2s herein provideds
The maximum fee that shall be paid to the department may not
excead the fees set forth in the following declining scale:
2% of the estimated cost up to 3! million; plus 1% of the
estimated cost over %1 million and up to %20 million; plus
172 of 1% of the estimated cost over %20 mill{on and wp to
$100 million; plus 1/4 of 1% of the estimated cost over $£100
million and up to $300 miilion; plus 178 of 1% of the
estimated cost over %300 million. The fee shall be depcsited
in the earmarked revenue fund to be used by the department
only +to comply with the Montana Environmental Pelicy Act in
copnection with the application{s)s Any amounts paid by the
applicant but not actually expended by the department shall
be refunded to the applicant.

{3) The department and the 2pplicant may determine by
agreemant the estimated cost of any facility for purposes of
computing the amount of the fee to be pcid to the department
by the applicants The departm=nt may contract with an

applicant fer:

T SB /76
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{a) the development of information by the applicont or
a thiyd party on behalf of the departuznt and the applicant
concerning the environmental impact of any proposed activity
under an application;

{b) +the division of responsibility hatween the
department ana an applicant for supervision overs control
ofy and payment for the devzlopment of information by the
applicant or a third party on behalf of the departwment and
the aepplicant under any such contract or contracts;

{c) the use or nonuse of 2 fee or =@any part thereof
naid to the department by an applicant.

{4) Any payments made to the department or any third
party by an applicant under any such contract or contracts
shall be credited against any fee the applicant must pay
hereunder. The department and the applicant may agree on
additional «<credits against the fes for environmental work
performed by the applicant at the applicant's own axpensces

{5) No fee as prescribed by this section may be
assessed against an applicant for a permita er apprevala__gr
reservation. of _watsr if the appiicant has also filed an
application for a certificate of environmental compatibility
or public need pursuant to the Montana Kajor Facility Siting
Acts anc the appropriation or use of water involved in the

application{s) for permity or approvals or reseryation of

-water has been or will be studied by the department pursuant
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to that acte

(6) This sectien shall aoply to all applicationsy
pending or hereinafter fileds for which the department has
noty as of April 9y 1975, commencad writing an environmzntal
impact statemente This section shall not apply teo  any
applications the fee for which would not exceed 329503

(7) Ffailure to submit the fee as required by this
section shall void the application(s)a

{8) The department mayy in its discretions rely unon
the environmental studies, investigationse repcrtsy and
assessments made by any other state agepncy or apy persons
including any applicanty in the przparation of its
environmental impact statement.?

NEW _SECTIONs Section 8. Applicabilitye {1}
Subsaction (2) of {section 1] applies to all notices cf
completion filed with the department after July ly 1973.

(2} Subszction (1} of [section 1]r [section 4]y and
{section 5] apply to notices of completion and applications
pending before the department and to those filed with the
department after [the effective date of this act]e

{3) [Section 7] applies to applications pendinyg before
the board on [the effective date of this actly a5 well as
applications filed with the board after [the =ffaective date
of this act].

Section 9. Codification instructidns Section 46 i3
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intended to be codified as an integral part of Title 35,
chapter 24 part 34 and the provisions of Title 35s chapter

2+ apply to s2ction oe

Saction 10. Effective datee This act is effective on

passage and approvals

—-End-

-3
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Approved by Cogmittee
on Agrisulture Livestock
& Irrigation
SENATE BILL NO. 176
INTRODUCED BY STIMATZ
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION

A BILL FOR AN ACT ENTITLED: ™AN ACT GENERALLY REVISING AND
CLARIFYING THE APPROPRIAYION AND PERMIT PROVESIONS OF TITLE
B5y CHAPTER 24 PARTS 1 AND 3» MCA; PROVIDING FuR AN
EXCEPTION TO rERHIT REQUIREMENTS WHENEVER APPROPRIATION OF
GROUNDWATER IS BY MEANS DF A WElLL QR DEVELOPED SPRING WITH A
MAXTMUR APPROPRIATION OF LESS THAM 100 GALLONS PER MINUTE;
PROVIODING FOR A REVEEW OF A NOTICE OF COMPLETION PRIDR D
THE ISSUANCE OF A CERTIFICATE OF WATER RIGHT; ESTABLISHING A
PROCEDURE FOR FILING A NOTICE OF COMPLETION ON GROUNDWATER
APPROPRIATIONS FIRSY PUT TO BENEFICTAL USE BETWEEN JANUARY
ls 19624 AND JULY 1le¢ 1973, IF NO NOTICE DF COMPLETION HAD
BEEN FILED; PROVIDING THAT A NOTICE OF APPLICATION BE SERVED
BY FIRST-CLASS MAIL; PREVIDING-FBR-FHE-HOEDING-BF-A-HEARENG
BN-DBJEC FIONS-WEFHIN-A—REASBNABLE-TINE+ PROVIOING FOR ACTION
ON AN APPLICATION WiFHIMN-240-BA¥S [F A-HEARING- -}5--HELH--BR
OBJECTIONS HAVE BEEN RECEIVED; PROVIDING THAT AN APPLECANT
HAS THE BUROEN OF PROOF; ESTABLISHING A NEW MWATER RIGHY
APPROPRIATION ACCOUNT 5 ESFABLESHENG---FEES PRUVIDING A

PROPORIIONATE FEE FOR AN ENVIRGNMENTAL IMPACT STATEMENT ON

AN APPLICATION FOR A RESERVATION OF WATER; AMENDING SECTIONS
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85-2-306y 85-2-307, BS-2-309-FHAGYGH 85-2-3]10p 85-2-311s AND
85-2+12h B5-2-316r MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section B5-2-306+ MCAs i5s amended to read:
"85-2-306. Exceptions to permit requirements. {1)

Outside the boundaries of a controiled groundwater areas a

permit is not required before appropriating groundwater by

means of a well or developed spring with a maximum yéedd

appropriation of less than 100 gallons & per minute. Hithin

60 days of completion of the well or developed spring and

appropriation of the groundwater for beneficial wuser the
appropriator shall file a notice of completion with the
department on a form provided by the department at its
offices and at the offices of the county clerk and
recorderss Upon receipt of the notices the department shall
autematicaliy--tssue-p-certificate-of-water-righet review the

notice_and_mays before issuying a certificate of water righty

return 3 defective notice_ for correction or_completions

together with_ _the _reasons_for returning ite_ _A notice does

not lose priogrity of filing because of defectss _if__the

notice is__correctedy _completedsy__and _refiled _with _the

department within 30 days_or _within_a further time__as _tne

department may allows not to exceed & monthse. If 3 notice is

-2 $B 176
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not_ forrected _and__completed _within the time_alloweds the

priority date of appropriation_shall be_ the_date of _refiling

and mplete notice with _the departiments _A

a.__cory - sid__Ccom

certificate of water right may not be issued unti

ed until a_

and__complete notice has_been filed with_the_departments The
original of the certificate shall be sent to the county
clerk and recorder in the county where the point of
diversion or place of use i5 located for recordation. The
department shall keep a copy of the certificate in its
office in Helena. After recordations the clerk and recorder
shall send the certificate to the appropriator. The date of
filing of the notice of completion is the date of priority
of the righte

{2)_ _An__appropriator_of groundwater by means of a_well

or developed_springs first put_ to__beneficial _use _between

January lp 19629 and_July 1s 1973y who _did not_file_a_notice

of completiony as_ required by laws in force prior toe_{the

effective date of this _actly with _the county clerk _and

recorder__shall_file a notice of completions as_provided in

subsection {1} of _this sections _with the department teo

perfect the water rights__The opriority date of _the

appropriation_shall be the date of the filing of a notice as

provided in subsection {1) of this sections An

appropriation_ under__this_ _subsection is an _existing rights

and_3_permit_is _not required; howevery the depargment shall

-3- SB 178
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acknowledge the receipt of a correct and complete filing of

a_notice of completions except that for_an_appropriation_ _of

less_than 100 _gallons per minutep the department shall_igzsue

a_certificate of _water_riqhts

+23(3) A permit 1% not required before constructing an
impoundment or Ppit and appropriating water for use Dy
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is from a
source other than a perennial flowing Streams As used in
this subsections a perennial fFlowing stream means g stream
which historically has flowed continuously at alt seasons of
the years during dry as well as wet years. Howevery bpefore
constructing the impoundment or pits the appropriator shall
apply for a permit as prescribed by this parte If the
departsent determines after processing the application that
the rights of other appropriators have been or will Dbe
adversely affecteds it may require the applicant to modify
the construction of the impoundment or pit and issue the
permit subject to such termsy conditionss resteictionse or
limitations it considers necessary to protect the rights of
other appropriatorse.

¢3¥4{4) A person may also appropriate water without
applying for or prior to receiving 3 permit under rules
adopted by the board under 85-2-113."

Section 2+ Section 85-2-30T7Te MCAs is amended to read:

-%- 5B 176
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“§5-2-30T. Notice of application. (1) Upon receipt of
a proper application for a permits the department snal)
prepare a notice containing the facts pertinent to the
apptication and shall publish the notice in a newspaper of
general circulation in the area of the source once a week
fFor 3 consecutive weeksa Before the 1ast date of
publications the department shall aVso serve the notice by
certifred first-class mail upon an appropriator of water or
applicant for or holder of a permit whos according ta the
records of the departments may be affected by the proposed
appropriation. A notice shall also be served uwpon any public
agency that has reserved waters in the source under
85-2-316. Thne department mays in its discretions also serve
notice upon any state agency or other person the departeent
feels may be interested in or affected by the proposed
appropriations The department shall file in its records
proof of service by affidavit of the publisher in the case
of notice by publication and by its own affidavit in the
case of service by mail.

{2) The notice shall state that by a date set by thne
department (not less than 30 days or more than 60 days after
the last date of publication) persons way file with the
department written objections to the application.

{3} The reguirements of subsections (1) and (2) of

this section do not apply if the department Findss on the

-5=- 58 176
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basis of information reasonably available to its that the
appropriation as proposed in the application will not
adversely affect the rights of other persons.®
Seerton—-3w--5Seceion--85-2-309y-MeAv-is—amended-to-reads
ng5-2-399s—-Hearinqgas-on-obiectionse-—if-vhe-—department
determines——that-an-objection-te-an—apptication-for-a-permet
states-a-vatid-objection-to-the-issvance-of-the--permtty-—it
shali--hald-a-publre-hearing-sn-the-objection-uithin &o-gcays

from sa-reasongble-time-after the-date-see-by-tha--department

for-—~the——fiting—-of-sbjectionsy-efter-serving-notice-of-the
heartng--by-—certified-~maid--upon--the--appticant--and--the
obhyeetarv——FThe——depertment--may-consoirdate-heartngs-if-more
than--one—-~objection--r3—-fited- -to-—an--—-appireotions-—-Fhe
department-shet?-fite-in-its-recoras-proof-of-the-service-by
affidavit-of-the-departrentss

Section 3« Section 85-2-310y MCAs is amended to read:

®85-2-310. Action aon application. {1} The department
shall grantes denys of condition an application for a permit
in whale or in part within 120 days after the last date of
publication of the notice of application if no hearing-is

metdy ob jections _have been received and within 188 2498 180

days i1f a hearing is held or_gbjections have peen_receiveds

Howewers in either case the time may bLe extended upon
agreement of +the applicantsy ory in those cases where an

anvironmental impact statement must De prepared or in other
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extraordinary casesy not more than &0 days upon order of the
department. If the department order$ the time extendeds it
shall serve a notice of the extension and the reasons
therefor by certifiea mail upon the applicant and each
person who has filed an objection as provided by B85-2-308.

(2) Howevers an application may not oe approved in @
modified form or upon termss conditionsy or Jimitations
specified by the department or deniedy unless the applicant
is first granted an opportunity to be heard. If no objection
is filed against the application but the departwent is of
the opinion that the application should be approved in a
modified fora or upon termss conditionse or limitations
specified by it or that the application should be denieds
the department shall prepare a statement of its opinion and
the reasons therefor. The department shall serve a statement
of its opinion by certified mail wupon the applicants
together with a notice that the applicant may obtasin a
hearing by filing a request therefor within 30 days after
the notice is mailed. The notice shall! further state that
the application will DBe modified in a specified mammer or
deniedy unless a hearing is requesteds.

(3) The dapartment may cease action upon an
application for a permit and return it to the applicant when
it Ffinds that the application is not in good faith bor does

not show a bona fide intent to appropriate water for a
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beneficial uses. an application returned for any of these
reasons shall be accompanied by a statement of the reasons
for which it was returneds and there shall be no right to a
priority date based upon the filing of the applicotione
Returning an application pursuant to this subsection shall
be deemed a final decision of the department.™

Section 4 Section 85-2-311le MCAs is amended ta read:

*g85-2-311le Criteria for issuance of permite The
department shall issue a permit if:

(1) there are unappropriated waters in the source of
supply:

{a) at times when the water can be put to the use
proposed by the applicant;

{b) in the amount the applicant seeks to appropriate;
and

{c) throughout the period during which the applicant
seeks to appropriates the amount requested is available;

{2) the rights of a prior appropriator will not ne
adversely affected;

(3) the proposed means of diversiong ef constructiony
and_gperation are adequate;

(#) the proposed use of water is a beneficial use;

{5} the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit

has been issuved or for which water has been reserved;

~-8- SB 176
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{6) an applicant for an appropriation of 10,000
acre-feet a year Or more o¢ and 15 cubic feet per second or
more proves by clear end convincing evidence that the riyhts
of a prior appropriator will not be adversely affectedsj

{71 __except as5_ provided _in subsection 16}y the

applicant proves by _substantial__credible _evidence _the

criteria_ listed_in_subsectons [1} through {5}s*

NEW SECTION. Section 5. Water right appropriation
accaount. There is established a water right appropriation
account in the earmarked revenue fund of the state treasurye
A1l fees collected as provided in 8%5-2-113 shall be
deposited in the account to help pay the expenses incurred
by the department fFor administering this parts part is part
4y and part 5 of chapter 2y Title 85.

Section—-Te--Section-—§5-2-1ghy-MEAy-is-—amended-to-reads

Bg5—2-124u—~Fees-for-environmentat--itmpact--statementax
fHy-Hhenever—the-department-determines—that—the-Ffiting-of-an
applicatron—tor—a-combination-of-appticationsy-for-a-permity

ar——approvoly-—or-—reseryation—-of--—water ander—this-chapter

requires——the——preparstion——of——-an-——anavireamental-——rmpact
statement——as-prescribed-by-the-Nontana-Environmental-Potirey
Act-and-che-appiteatten--tor--cambinatisn——of-——appiicacionsy
taveives-—the-nse-af-t0vaBE-or-more-acre-feet-per-year-or-15%
er-more-cubic-feet-per-secons-of-watery-the-applreant--zhatt

pay-~-to--the-~department-the-fee-presertrbed-tn-this-sections
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Fhe-departaent—-shati-netify-the-applicane-in-writing -within
30-days-of-receipt-of-a-correct-snd-conplete-sppiication-ter
a——ecombinatioan--af--applicationsy-—if--ie-determrnes-that-an
environmental-impact-statement-and-fee—is—reguireds
t2y--dpen--nocvification-—-by---the---department---under
subsection-{i}v-the-appircant—shatt-pay-e~fee-based-apon-tihe
estinoted--eost--ef-eenstruetingv-fepgiringv-or—ehangfng—the
appropriation-and-diverston~-fact¥tties-as--herein—provrdeds
Fhe-maximum-fee-that-shatt-be-paid-te-the—departaent-may-not
exeeed-—ihe—fees—set—Forth-in-the—Fe}&euing—aee+ining-sea}e*
2k-af-the-cstimated-cost-up-to-Si-mitiront—plus—-i%--of--the
estimated--cost-—aver—Si-mittiron-and-up-to-$28-mrittont-plos
tfZ-of-ti-of-the-estimated-cont—ever-$z28-mittion-and--up—to
$1889-midtiont-plus-ie-of-1-of-the-estimoted-cost-over—-4108
aiidton—-and--up--to-—4$3868--mittions--plus——ip8-ef-tk~-of -the
estimated-cost-over-5308-mritionw-FThe-fee-shati-be-deposited
tn-the-earmarked-revense-fund-to-be—used-by--the--deportment
onty~-to-comply-with-the-Montana-Environmental-Potrey-act-rn
connection-with-the—sppircattontaiv——Any-amounts—patd-by-the
applicant-but-net-actuatiy-expended-by-the-department~-shatt
be-refunded-to—the-apohtcanty
t33--Fhe--department-and-the-applicont-may-determine—by
agreement-the-estimated-cest-of-any-faettity-for-purposes-of
eomputing-the-amount-of -the-fee-to-be-paid-to—the-department

by-the--appiireantwy——Fhe- -department--may--contract—~with--an

-1o0- 58 176
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applicance—fors
ftay-—-the-development-of-information-by~-the-apptircane-or
a—~third-party-on-behalf-of-the-department-and-the-applticant
econcerning-the-environmentai-impoct-of-any-propased-asctrvity
under-an-appiieationy
thi-—-the-—-ditvision——-of—--responsibitity-—-between---the
department——and-—an——appticant-for-superviaton-overy-contro}
ofv—and-payment—for—the-development-of--information——by--the
spptieant-—ar—a-third-party-an-behatf-of-the-deparement-nnd
the-applicant-under-any-such-contract-or—contraceyy
ter-~the-gee-or-nongse-of -a-fee-—or——any--part—~thereof
paid-to-the-department-by-an-oppiicants
t4)——Any-—payments--made-to-the-department -or-any—third
party-by-an-appircant—under-any-such-contract--ar--contracts
shait--be--eredited--asgainst——any-fee-the-appltreant-must-pay
hereundere-Fhe-department-and-the--applrecant--may--sgree—-—on
addittonal--credits--agamnst-~the-fee-for-environmentai—work
perforsed-by-the-appitcant-at-the-applicantts--own--axpenses
_f51~*ﬂo——Fee--ua—-prescribed—-hy--this-*seetfun---ay-be
assessed-egeinst-an-applicont-for-a-permity or-approvely--or

reservation-—of--water if--the--sppittcant-has-aiso-fited-an

appiication~For—a-certificate-of-environmental-compativitity

or-publte-need-porsuvant-to-the-Montons-Major-Facitity-5+ting
Aetv-and-the-appropriation-or-use-sf-water-invodved--in—-—the

application{s}--for—-permity or-aspprevaly-or-reservation-of

Rt 3 5t 58 176

10
11
L2
13
14
15
L6
17
18
19
20
21
22
23
2%

25

5B 0176/ 42

water has-beem-or-writ-be-studied-dy-the-department-pursocant
to~-thet-actw

toy-—Fhizr-section--shali--spply-~to--ati—-applicattonsy
pending--or——-hereinafter—-Ffitedy-for-which-the-department—hos
noty-as-of-Aprit-99-+9F5y-cammenced-writtng-an-environmented
impact-stacementwv--Fhts--section--shali--not--app¥y--to-—any
appiicationy-the-fee-for-which-wonltd-net-excees-5$2+588s

t¥y--Fatture--to——svbmtt--the-—fee-~a3-requrred-by-this
sectron-stmdi-voird-the-appitcactontsir

£8)--Fhe-department-mayy-in-its—dtscrettony-—rety-—dpon
the--environmentot--studiesy-—investigat ronsy—~repertsy——and
assesspents-made-py-any-other-state-agency-—or--aay--persony
tneloding-—--any---appliecanty-——in--ehe--preparation——of--its
environmental-impoct-stetementy®

SECTION 6s__SECTION 85:2-316 MCAy IS _AMENDED Tu_ READ:

"B5~2-316. Reservation of waters. (1] The state or any
political subdivision or agency thereof or the United 5tates
or any agency thereof may apply to the board to reserve
waters for existing or future beneficial uses or to asyntain
a minimum Flows Jevely or quality of water throughout the
year or at such periods or for such length of time as the
board designates.

(2) Upon receiving an applicatjons the department
shall proceed in accordance with 85-2-307 through 85-2-309%.

After the hearing provided in 85-2-309y the board shall
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decide whether to reserve the water for the applicante The
gepartment's costs of giving notices holding the nearings
conducting investigationsy and making records incurred in
acting upon the application to reserve waters except the
cost of salaries of the department's personnels shall bpe

paid by the applicante In_additiony a_reasonable_ proportion

of _the department'®s__cost__of preparing__an enyironmental

impact statement shall be paid by the applicants

{3) The board may not adopt an arder vreserving water
unless the applicant establishes to the satisfaction of the
board:

(e} the purpose of the reservation;

{b) the need for the reservation;

{c) the amount of water necessary for the purpose of
the reservation;

{d} that the reservation is in the public interest.

(4 If the purpose of the reservation requires
construction of a storage or diversion facilitys the
applicant shall establish to the satisfaction of the board
that there will be progress toward completion of the
facility and accomplishment of the purpose with reasonable
diligence in accordance with an established plane

{5) The poard shall limit any reservations after May
9e 1979 for maintenance of minimum flows, levely or quality

of water that it awards at any point on a stream or river to
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a maximum of SOX of the average annual flow of record on
gauged streamss LUngauged streams <an be allocated at the
discretion of the boards

(6) After the adoption of an order resesving waterss
the department may reject an application and refuse a permit
for the appropriation of reserved waters or mays with the
approval of the boards issue the permit subject to such
terms and conditions 1t considers necessary for the
protection of the objectives of the reservation.

t7) Any person desiring to use water reserved to a
conservation district for agricultural purposes shall make
application for Such use with the districts and the gdistrict
upon approval of the application must inform the department
of the approved use. The department shall maintain recoras
of all uses of water reserved to conservation districts and
be responsible for rendering technical ana administrative
assistance within the department®s staffing and budgeting
limitations in the processing of such applications for the
conservation districtsa

{8} A reservation under this section shall date from
the date the order reserving the water is adoptea by the
board and shall not adversely affect any rights in existence
at that time.

{9} The board shall. periodically but at least once

every 10 yearsy review existing reservations to ensure that

-14=- _ 5B 176
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the objectives of the reservation are being met. where the
objectives of the reservation are not being metes the board
may extends revokes or modify the reservatione

(13) The poard may modify an existing or future order
originally adopted to reserve water for the purpose of
maintaining minimum flowy levely or quality of watery so as
to reallocate such reservation or portion theresF to an
applicant who is a qualified reservant under this section.
Reallocation of reserved water may be made Dy the board
following notice and hearing wherein the boara finds that
all or part of tne reservation is not required for its
purpose and that the need for the reallocatjon has been
shown by the Japplicant to outweigh the need shown oy the
original reservant. Reallocation of reserved water shall not
adversely affect the priority date of the reservationys and
the reservation shall retain its priority date despite
reallocation to a different entity for a different uses The
board wmay not reallocate water reserved under this saction
on any stream or river more frequentiy than once every §
yearss

{1l1)} Nothing in this section vests the board with the
authority to alter a water right that is not a reservation."™

NEW __SECTION. Section 7. Applicabilitys (1)
Subsection (2) of [section 1] applies to all notices of

completion filed with the department after July l, 1973,
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{2) Subsection (1) of [section l]s [section 4 3], and
[section 5 %1 apply to notices of completion and
applications pending before the departmeat and to those
filed with the department after {[the effective date of this
act]e

{3) [Secrion ¥ &1 applies to applications pending
before the board on {[the effective date of this act]s as
well as applications filed with the Dboard after (the
effective date of this actl}e

Section B Lodifjcation instruction. Section & 5 is
intended to be codified as an integral part of Title B85
chapter 2y part 3+ and the provisions of Title 85¢ chapter
2y apply to section & 5.

Section 9. Etffective date. This act is effective on
passage and approvale

-End—

-16- 58 176
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SENATE BILL NQ. 176
INTRODUCED BY STIMATZ
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION

A BILL FOR AN ACY ENTITLED: *“AN ACT GEMERALLY REVISING AND
CLARIFYING FHE APPROPRIATION ANO PERMIT PROVISIONS OF TITLE
85¢ CHAPTER 2s PARTS 1 AND 3, MCA; PROVIDING FUR AN
EXCEPTION TO PERMIT REQUIREMENTS WHENEVER APPRUPRIATION OF
GROUNDWATER [S BY MEANS OF A WELL OR DEVELUPLD SPRING AITH A
MAXIMUM APPROPRIAFION OF LESS THAN 100 GALLONS PER MINUTE;
FROVIDING FOR A REVIEW OF A NOTICE OF COMPLEYION PRIOR T0
THE 1SSUANCE OF A CERTIFICATE UF WATER RIGHT; ESTABLISHING A
PROCEDURE FOR FILING A NOGTICE OF COMPLETION ON GROUNDWATER
APPROPRIATIONS FIRST PuT TO BENEFICIAL USE BETWEEN JANUARY
le 1962+ AND JULY ls 1973, If ND NOTICE OF COMPLETION HAD
BEEN FILED; PROVIDING THAT A NOTICE OF APPLICATION BE SERVED
BY FIRST-CLASS MALL; PROYV:BENG—FOR-FHE-HBEDING ~BF -A-HEAREING
BN-BBIEE FIONS~-HEFHEN-A-RENSONABEE-FENES PROVIDING FOR ACTION
ON AN APPLICATION WEFHIN-240-8A¥S IF A~HEARENG—-E5--HEED- -3
DBJECTIDNS HAVE BEEM RECEIVED; PROVIDING THAT AN APPLICANT
HAS THE BURDEN OF PROOF: ESTABLISHING A NEW WATER RIGHT
APPROPRIATION  ACCOUNT;  ESFABLISHENG--——FEES5S PRUVIDING A

PROPORTIDNATE FEE FOR AN ENVIRONMENTAL IMPACT STATEMENT ON

AN APPLICATION FOR A RESERVATION DF WATER; AMENDING SECTIONS
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85-2-306+ 85-2-307, §5-2-389-FHROUGH B85-2-310, 85-2-31lle AND

85-2-124 B5-2-316s MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE.™

BE IT ENALTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section B85-2-306+y MCAe is amended to read:
=g5—-2-306. Exceptions to perait requirementss (1)

Dutside the boundaries of a controlled groundwater areas 2

permit is not required before approepriating groundwater by

means of a well or developed spring with a maximum yé+etd

appropriation of Yess than 100 gallons a per winute. Within

60 days of completion of the well or developed_spring and

appropriation of the groundwater for beneficial wuses the
appropriator shall file a notice of completion with_the
department on a form provided by the department at its

nffices and at the offices of the county clerk and

recarderse Upon receipt of the notices the department snall

g

automarreatiy--rssve-a-certificare-af-water—right review t

notice and mays before issuing a certificate of water rights

return_a _defective notice for  correction_ or completions

together _with_ _the ressons_for returning ite. A notice does

not_lose_priority of filing_ _because of _defectss _if _the

notice is__correcteds _completeds and refiled _with _the

department _within_30 days or_wsathin o further _time as__the

department_may_allows not to_exceed 6 _monthse. if 3 _notice_is

- 58 176
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not_ _corrected _and completed_ within_the time alloweds the

priority date of appropriation_shall be the date of refiling

a__correct and_  complete _npgtice with_ _the departments _A

certificate of water right may not be issued until a correct

and__complete notice has been filed with_the departmente The

original of the certificate shall be sent to the county
tlerk and recorder in the county where the point of
diversion or place of use is located for recordation. The
department shall keep a copy of the certificate in its
office in Helena. After recordations the clerk and recorder
shall send the certificate to the appropriatoers. The date of
filing of the notice of completion is the dote of priority
of the right.

(2)__An__appropriatar_of groundwater by means of a_well

or_developed springy first put__to beneficial _use between

January ly 1962+ and_Jduly 12 _1973s who did not file_a notice

of _completions as__reguired by laws_in force prior_to {the

effective date of this _actle with the county clerk _and

recorder shall file a notice_of completiony as provided in

subsection (1) of this_ _sections with the department to

perfect the _water rights _The priority _date of the

appropriation_shall be the_date of the filing of_a notice_as

provided in subsection {1} of this sectione An

appropriation under _this subsection_jis on _existing rights

and a permit_js_not_reguired; howevery the department _shall

-3~ 5B 176
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acknowledge the receipt of _a correct and complete filing of

a_notice of completiony except thar for an_approprigtion__of

less _than 100 gallons per minutesy the department shall issue

a certificate of water rights.

¢2¥{3) A& permit is Aot required before constructing an
impoundment or pit and appropriating water for wuse oy
livestock if the maximumr capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is from a
source other than a perennial flowing streams As wused in
this subsections 23 peremnial flowing Stream means o stream
which historically has flowed continuouély at all seasons of
the years during dry as well as wet years. Howevers oefore
constructing the impoundment or pits the appropriator shall
apply for a permit as prescribed by this parte If the
department determines after processing the application that
the rights of other appropriators have been or will De
adversely affectedy it may require the applicant toc mogify
the construction of the impoundment or pit and issue the
permit subject to such termsy conditionss restrictionss or
limitations it considers necessary to protect the rights of
other appropriators.

3¥{4) A person wmay also appropriate water without
applying for or prior to receiving a permit unger rules
adapted by the board under 85-2-113."

Section 2. Section B85-2-307y MCAy is amended to read:

—-—G= 5B 176
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»35-2-30T. Notice of application. (1) uUpon receipt of
a proper application for 3 permite the department snall
prepare a notice containing the facts pertinent to the
application and shall publish the notice in a newspaper of
general circutation in the area of the Source once a week
for 3 consecutive weekss Before the last date of
publications the department shall also serve the notice by
certifred first-class mail upon an appropriator of water or
applicant for or holder of a2 persiit whos according to the
records of the departments may be affected by the proposed
appropriation. A notice shall also be served upon any pubtic
agency that has reserved waters in the source under
85-2-316. Tne department mays in its discretiony also serve
natice upon any state agency or other person the department
feels may be interested in or affected by the proposed
appropriations The department shail} file in i1ts records
preof of service by affidavit of the pubiisher in the case
of notice by publication and by its awn affidavit in the
case of service by mail.

(2) The notice shall state that by a date set hy the
department (not less than 30 days or more than 60 cays after
the last date of publication) persons may File with the
department written objeciions ta the applicatione.

{3) The recuirements of subsections {l1) and {2) of

this section do not apply if the department findssy on the
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basis of information reasonably available to its that the
appropriation as proposed in the application will  not
adversely affect the rights of other persons,®™
Seerton-3Iv-—-Secrion——-85-2-389y-MEAvy-t9-amended-ro-reads
Ug5-2-3gGy—-Hear ings—on-nbjceeionss——Eif-the--department
determines—-chat-an-abjection-te-an-applticetion-for-s-—permrt
states-a-valtrd-objection-to-the ~rssvance—of-ethe--permity-~it
shati--held-a-publie-hearing-on-the-shjection—within so6-days

from a-reasonable-time-after the-date-set-py-the-—-department

for—-the--fiting—-of-objeccionsv-after-serving-notice-of-tire
heorfngQ—by--ceftified—ﬂnsi+*-upenf-ehe--upp%fcant——and'-the
objectorv——Fne—-department—-may-consslidate—hearingy-itf-more
than--one-—objection--t3--fFited--to-—an——-appitcatrtonsy——~Fhe
department-sheti-frie-itn-res-recordas-proof-of-the-servrce-by
affidavit-of-the-departmente®

Section 3. Section 85-2-310y MCAs is amended to read:

"85-2-310. Action on applications (1) The department
shall grante denys or condition an application for a permit
in whole or in part within L20 days after the last date of
publication of the notice of application 1f no hearing—f&

hetdy objections _have been_received and within 188 243 180

days 1f a hearing is held or objections have bpeen_receiveds
Howevers in aither case the time may bDe extended upon
agreement cof the applicants o©re in those cases where an

anvironmental impact statement must be preparea or in other

-6- SB L6
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extracrdinary casess not more than 60 days upon order of the
department. If the department orders the time extendedy it
shall serve a notice of the extension and the resasons
therefor by certified mail wupon the applicant and each
person who has filed an objection a5 provided by 85-2-308.

(2) Howevers an application may not be approved in 2
modi Fied farm or upon termss conditionss or limitations
specified by the department or denieds unless the applicant
is first granted an opportunity to be hearde If no objection
is filed against the application but the department s of
the opinion that the application should be approved in a
modified form or upon termss conditionsy or limitations
specified by it or that the application should be denieds
the department shall prepare a statement of its opinion and
the reasons therefore. The department shal) serve a statement
of its opinion by certified mail upon the applicante
together with a notice that the applicant may obtain a
hearing by filing a request therefor within 30 days after
the notice is maileds The notice shall further state that
the application will be modified in a specified manner or
deniedy unless a hearing is requesteds

{3} The department may cease action upon a8
application for 3 permit and return it to the applicant when
it finds that the application is not in good faith er does

not show a bona fide intent to appropriate water for a
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beneficial wse. AN application returned for any of these
reasons shall be accompanied by a statement of the reasons
for which it was returnedy and there shall be no right to a
priority date based upen Vthe filing of the applications
Returning an application pursuant to this subsection shall
be deemed a final decision of the departament.”

Section 4. Section 85-2-311y MCAs 15 amended to reads

m85-2-31l. Criteria for i1Ssuance of permit. The
department Shall issue & permit if:

{1} there 3re unappropriated waters in the source of
supplys

(a) at times when the water can be put to the use
proposed by the applicant;

{b} in the amount the applicant seeks to appropriate;

{¢c) throughout the period during which the applicant
seeks D appropriates the amount requested is availables

{2) the rights of a prior appropriator will not be
adversely affected;

{3} the proposed means of diversions er constructions

nd_ogperation are adequate;

{4} the proposed use of water is a beneficial use;
{$) the proposed use will not interfere wunreasonably
with other planned uses or developments for which a permit

has been issved or for which water has baen reserved;

-B- 5B 176
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(b)) an applicant Ffor an appropriation of 10,000
acre-feet a year or more or and 15 cubic feet per second or
more proves by clear and convincing evidence that the rigyhts
of 3 prior appropriator will not be adversely affecteds;

{17)__except as__provided _jin_ _subsection L&)+ the

applicant___proves by substantial _credible evidence  the

criteria listed ipn_subsectons (1) through (5)«"

NEW_SECTION. Section S. Water right appropriation
account. There is established a water right appropriation
account in the earmarkeg revenue fund of the state treasurye
A1l fees collected as provided in 85%-2-113 shall be
deposited in the account to help pay the expenses incurred
by the department for administering this parts part ls+ part
4y and part 5 of chapter 24 Title 85,
Section-Fr--5Section——85-2~24y-MEAvy-t2-omended-to-readt
855 -Z~-t24w-~Fees-for-environmentet--tmpact--statementss
ti}-Whenever-the-departnent-determines-that-the-fitrng-of-an
appticatron—ter—a-combination-of-apptreattonsi-for-o-peratty

ar--appravaly--or——reservation--of-—water ander-thia-chapter

requires-—the-—-preparatiean——of-—-an---environmentat-—-rmpact
statement—-as-prescribed-by-the-Montana-Environmentad-Potlrey
Act-and-eche~appiteation-—for-—cambination—of--appticatronsy
Tnvelves--the-aae-of-16+y086-or-mere—acre-—feet-per-year-sr-15
or-more-cubtc-feet-per-second-of-watery-the-appticanc--shalt

pay--to--the--department-the-fee-preseribed-tn-this-sections
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Fhe-department—shali-netify-the—spplicant-in—writing——withrn
30-days-of-receipt—of-a-correct-and-complete-spptication-¢er
s~ combimattan——of——appticationsi——tf-—-rt-determines-thot-an
environmentat-impact-statement-and-fee-t3-requireds
2¥--Upon--notification-——by-—-the---department---under
subsestion-{ti}ry-the-spplicant-shati-pay-a-fee-pased-upon—the
estimated-—eost--of-coanstroctingv-repairingr—or—changing-the
apprepriation-and-diversion-fecitities-as--herein-—-provideds
Fhe-maxinom— fes-that-shoti-be-patd-te-—the—department-may-not
exceed-~the-fees-set-forth-in-the—Ffalltewing-decitning-scatesr
2%-of -the-estimated-cost-pp-to-Si-mritront—-plus--1ik--of--the
eseimated—-eost~~aver—$i-nitrton-and-vp-to-s2-mrtitromi-plas
if2-of-ti-of-the-estimated-cost-over-$28-mitton-and--ap--te
$ta6-mittiont-pius—1/4-of-iN-of-the-estimated-cost-over-5$168
mtttron—-—and--up--to--$306--mii¥toni--plous--iy8-of-tk-of-the
<stitmated-cost-over-5300-mittionv-the-fee-sheti-be-depostted
thA—the-edarporked-revence-fond-to-be-ased—-by-—-the--depastment
onty-—to-comply-mrth-the-Mentana-tnvironmental-Policy-ace-in
conmectton—wrth-the-appticationta)s--Any-smoonts-patra-py—-the
appticant—bot-net-actuatiy-expended-by-the-deparement--shnald
be-refunded-to-the-appitreants
t3y-—Fhe--deparement-and-the-app¥icant-may-determine-pby
asgreement-the-estimsted-cost-of-any-faectivty-for—purposes-of
compating-the-amount-of-the-fee~to-be-pard-to-the-department

by-the--spplicanty-—Fhe--department--may——contract--with--an

-10- 58 176
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appireant—fors
te}--the-develapwent—of-informatisn-ty-~the-appiiecant-or
a--third-party-on-bepalf-sf-the-department-and-the-appticant
concerning-the-envirenmental-impact—of-any-propoied-activity
under-an—-spplicationy
thi--the-~divisimn-——of-—--responstbrtity---betuten---the
department-—and——an-—-apptirecant-for-superviaton-overvr-coftrod
ofy-and-payment ~for-the-development-of--information—-by—-the
applicant--or——a-third-party-osn—behal f-of-the-departacnt-and
the—appiieant-ondsr-any - sotA—Contraci-or-Contracts
tey--the-ase-or-noncase—of-a-Fee--or-—any—-port--thereof
paid-to-the-department-by-an-appiitants
thi--Any-—paymencs--made-ta-the-department-or—ony—third
party-bmy-an-applicant-under-any-such-contract~—-ar--contracts
shafi--be—-credited——agdrnit——any-Ffee-the—applicant-nost-pay
hereunders-Ihe-department-ond-the--appitreant--may--agree~—on
additional--eredits--against-—-the-fee-for-environmental-wark
performed-by-the-appticant—at-the-applticantis—-own-~expensses
fs&--ﬂa-—Fee--a:——préseribed—-byf-ehish-seetéen—~nay-be

assessed-ageinst-an-apptircant-for-a-permity or-approvaty--or

reservation-—of--water +f--the--appitreant-has-atzo-filed-on
application-for-a-ecereificate-sf-environmentcal-compatibitity
or-pubdie-necd-pursdant-toa-the-Montana-Major-Facitrrty-Siting
Acty-and-the-apprepristien-or-use-of-water-iravelved-—in--the

application{s)--for-=permity or-approvaly-or-reservatyon-of
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water has-beenor-wilti-be—studied-by-the-deparchent-pursyuant
to-that-acty
f&,-—ihi&—seetion—‘sha+¥--app%y——te—-a¥+--app+icstfunav
pending--er——hereinafter-Fitedy—for-whieh-the-department -hos
notv—as—aF-kpri%—9'—+9?5v—eommeneed-uf+eiag-an-envfronmenta%
fmpaet-statement-~-¥his--seeefon——sha++——nab—-app¥7~«te--any
appiteationy-the-fee-For-whith-wontd-not-excend-$2y586s
t#}--Faiture--to-—submit--the—-fee--as-required—By—this
seetion-shalb-void-the-appiicariontste
fai--?he-depeftment-nayy-in—its-dfscretfoni--re%y——upon
the--environmentat--studiesy——tnvestigat ionsy—~reportay——ond
assessmenta—mede-dy-asny-other-atate-ageney--or--any--persony
+nc4uding--—ony——-epp+feentv—--§nw—ehe—fprepaeation-—ef—‘its
environmental—-impact—statementy®

SECTION 6. SECIION_85-2-316y MCAy 1S AMENDED YO __READ:

ng5-2-316. Reservation of waters. {l1) The state or any
political subdivision or agency thereof or the United States

or any agency thereof may 2apply to the board to reserve

waters for existing or future beneficial uses or to maintain

a minimum Flows levels or quality of water throughout the
year or at such peéiods or for such length of time as the
board designatése

(2) Upon receiving an applications the department
shall proceed in accordance with B5-2-307 through 85-2—-309.

AFter the hearing provided in B85-2-30%9+ the board shall

-12- sB 176
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gecide whether to reserve the water for the applicante The
department”s costs of giving notices holding the nearings
conducting investigationssy and making records incurred jn
acting upon the application to reserve waters except the

cost of salaries of the department's personnels shall pe

of _the department’s _cost _of preparing _an gavironmental

impact statement _shall _be paid by the applicante

{3y The board way not adopt an arder reserving water
uniess the applicant establishes to the satisfaction of the
board:

{a} the purpose of the reservation;

{b) the need for the reservation;

{cy the amount of water necessary for the purpose of
the reservation;

{d) that the reservation is in the public interest.

(4) 1If the purpose of the reservation requires
construction of a storage orf diversion facilitye ,the
applicant shall establish to the satisfactien of the board
that there will be progress toward completion of the
facility and accomplishment of the purpose with reasonable
diligence in accordance with an established plan.

(5) The poard shall limit any reservations after May
9¢ 1974%y for maintenance of minimum flows levels or quality

of water that 1t awards at any point on a stream or river to
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a maximum of 50% of the average annual flow of record on
gauged streams, Ungauged streams can be allocated at the
discretion of the boards

{6) 4after the adoption of an order reserving waterss
the department may reject an application and refuse a permit
for the appropriation of reserved waters or mays with the
approval of the hoargs issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservation.

(7] Any person desiring to use water reservez to a
conservation district for agricultural purposes shall make
application for such use with the districts and the aistrict
upan approval of the application must inform the department
of the approved use. The department shall saintain records
of all uses of water reserved to conservation districts and
ta responsible for rendering technical ana admwinistrative
assistance within the department®s staffing and budgeting
limitations in the processing of such applications for the
conservation districtse

(B A reservation under this section shall date from
the date the order reserving the water is adoptea by the
board and shall not adversely affect any rights in existence
at thét timea

(9) The board shally pericdicaily but at least once

every 10 yearss review existing reservations to ensure that

-14- SB 176
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the objectives of the reservation are oeing mets Where the
objectives of the reservation are not being metes the board
may extends revokes or modify the reservationa

{l0) The board may modify an existing or Ffuture order
originally odopted to reserve water Ffor the purpose of
w3intaining Aainimum flows tevels or quality of waters 50 as
to reallocate such reservation or portion thereof to an
applicant who is & qualified reservant under this sectiones
Reallocation of reserved water may be made by the board
foYlowing notice and hearing wherein the board finds that
all or part of the reservation is not required for its
purpose and that the need for the reallocation has been
shown by the applicant to outweigh the need shown oy the
original reservant. Reallocation of reserved water shall not
adversely affect the priority date of the reservation, and
the reservation shall retain its priority date despite
reallocation to a different entity for a different usea The
board may not reallocate water reserved under this section
on any stream or river more frequently than once every 5
yearss

{il) Nothing in this section vests the board with the
authority to alter a water right that is not a reservation.”™

NEW__SECTION. Section 7. Applicabilitys n
Subsection {2) of [section 1) applies to all notices of

completion filted with the department after July 1. 1973.
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2} Subsection {1) of [section 1]y [section 4 3]s and
[section 5 4] apply to notices of completion and
applications pending before the departeent and to those
filed with the departwent after [the effective date of this
act Je

(3) ([Section # 6] applies to applications pending
before the board on {[the effective date of this act}s as
well as applications filed with the board after [the
effective date of this act].

Section B. Codification instruction. Section o 3 iS
intended to be codified as an tntegral part of Title B85,
chapter 2. part 3y and the provisions of Title 85+ chapter
2+ apply to section &6 5.

Section 9. Effective datee This act is effective on
passage and approval.

-End~-

-16- $B 176
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SENATE BILL NO. 176
INTRODUCED BY STIMATZ
BY REQUEST OF THE DEPARTMENT 0OF NATURAL RESOURCES

AND CONSERVATION

A SILL FOR AN ACT ENTITLED: =aAN ACT GENERALLY REVISING AND
CLARIFYING THE APPROPRIAVION AND PERMIT PROVISIONS OF TITLE
85+ CHAPTER 2+ PARTS 1 AND 3, MCA; PROYIDING FOR AN
EXCEPTION TO PERMIT REQUIREMENTS WHENEVER APPROPRIATIGN GF
GROUNDWATER [S BY MEANS DOF A WELL OR DEVELOPED SPRING WITH A
MAXIMUM APPROPRIATION OF LESS THAN 100 GALLONS PER MINUTE;
PROVIDING FQOR A REVIEW OF A NOTICE OF COMPLETION PRIOR TO
THE ISSUANCE OF A CERTIFICATE OF WATER RIGHY; ESTABLISHING A
PRUCEDURE FOR FILING A NOTICE OF COMPLETION CN GROUNDWATIER
APPROPRIATIONS FIRST PUT TO BENEFICIAL USE BETWEEN JANUARY
Ly 1962+ AND JULY is 1973s IF NO NOTICE OF COMPLETION HaAD
BEEN FILED; PRIVIDING THAT A NOTICE OF APPLICATION BE SERVED
BY FIRST=-CLASS MALL; PREVIBENG-FBR—FHE-HOEBENG-GF-A-HEARING
ON-OBIEECFEINS—HEFHEN-A-REASBNABLE-FEMEF PROVIDING FOR ACTION
ON AN APPLICATION WEIFHIN-248-D4A¥S IF A-HEARENG——£S—-HEED--DR
OBJECTIONS HAVE BEEN RECEIVED; PROVIDING THAT AN APPLICANT
HAS THE BURDEN OF PROOF; ESTABLISHING A MEW WATER RIGHT
APPROPRIATION ACCOUNT; ESFABEFSHEING---FEES PROVIDING A

PROPORTIONATE FEE FOR AN ENVIRONMENTAL IMPACT STATEMENT On

AN APPLICATION FOR A RESERVATION OF WATER: AMENOING SECTIDNS
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85-2-306s 85-2-30T7s 85-2-309~FHROUSH 85-2-310, 85—2-311+ AND
85-2-124 B85-2-316+ MLA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE "™

BF TT ENACTED BY THE LEGISLATURE OF THE STATE GF MONTANA:Z
Section 1. Section 85-2-306s MCAs 15 amended to read:
"g5-2-306. Exceptions to permit requirements. {1}

Outside the boundaries of a controlled groundwater areas a

permit is not required before appropriating groundwater by

means of a well or developed spring with a maximum yield

appropriation of less than 100 galtons & per minutes Within

60 days of completion of the well or developed sSpring and

appropriation of the groundwater for beneficial wuse» the

appropriator shall file a notice of completion with t

cf

department on a foram provided by the department at its
offices and 4t the offices of the county clerk and
recorderse Upon receipt of the notices the department shall
avtomaticatiy-—tasue-a—tertificote-of-woter—right review the

notice and _mayr before issuing a certificate of water righty

return_ 2 defective notice for correction or completions

together with the reasons for returning its A notice_ does

not _lose priority of_ filing__because of defectsy _if__the

notice is__corsecteds _completede  and_ refiled with _the

department within 30 _days or _within_a further time as__the

department may allowy not to_exceed 6 _monthse. If a_notice is

-2~ SB 178
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not corrected _and__completed within the time alloweds the

priority date of appropriation shall be the date of refiling

@__correct and__complete_notice with the departmenta. A

certificate of water right may not be issued until a_correct

and__complete notice has been filed with_the_department. The

original of the certificate shall be sent tc the county
clerk and recorder in the county where the point of
diversion or place of use is located for recordation. The
department shall keep a copy of the certificate in its
office in Helenas After recordations the clerk and recorder
5hall send the certificate to the appropriator« The date of
Filing of the notice of completion is the date of priority
of the righte

{2} An__appropriator_of groundwater by mzans of_a_well

or _developed springy first put to beneficial use between

dJanuary 1y 1962y and_July 1y 1973, who did not file a_notice

of completiony as_ required by loaws in force prior to [the

effective date of this act]y with the county clerk _and

recorger shall file a notice of completiony as _provided in

subsection (1} ©f this__sections with _the department to

perfect the water right. The opriority date of _the

appropriation shatl be the date of the filing of _a notice as

provided__in subsection {11} of this sections An

appropriation wunder this subsection is_an existinjg rights

and_3 _permit_is_not_reguired; howevers the department _shall
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acknowledge the receipt of a correct and complete_filing of

a notice of completion, except thet For an_osppropriation_ of

less than_ 100 qallons per minutey the department shall issue

a certificate of water righte.

t2+(3) A permit is not required before constructing an
impoundment of pit and appropriating water for use by
Tivestock if the maximum capacity of the impoundment or goit
is less than 15 acre-feet and the appropriation is from a
source other than a perennial flawing Streame As used in
this subsections a perennial flowing stream means a stream
which historically has flowed continucusly at atl seasans of
the yeary during dry as well as wet yearse Howevere oefore
constructing the impoundment or pits the appropriator shall
apply for 3 permit as prescribed by this parte If the
department determines after processing the application that
the rights of other appropriators have been or will be
adversely affecteds it may require the applicant to modify
the construction of the impoundment or pit and issue the
permit subject to such termss conditionss restrictionss or
limitations it considers necessary to protect the rights of
other appropriatorsas

t3}i%) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113."

Section 2. Section B85-2-30Ts MCAs is amended to read:

-4 56 176
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"85-2-307. Notice of applicatione {l) Upon receipt of
a proper application for a permity the department shall
prepare a notice containing the facts pertinent to the
application and shall publish the actice in a newspaper of
genaral circulation in the area of the source once a week
for 3 consecutive weekse Before the last date of
publications the department shall also serve the notice by
cereified first—class mail upon an appropriator of water or
applicant for or holder of & permit whos according to the
records of the departments may be affected by the proposed
appropriation. A notice shall also be served upon any public
agency that has reserved waters in the source under
B5—2-316. The department maye in its discretions also serve
notice upon any state agency or other person the department
feels may be interested 1in or affected by the proposed
appropriations The department shall Ffile in its records
proof of service by affidavit of the publisher in the case
of notice by publication and by its own affidavit in the
case of service by maile

{2) The notice shall state that by a date set by the
department {not less then 30 days or more than 60 days after
the last date of publication) persons may File with the
department written objections to the applicaticna

{3) The requirements of subsections (1) and ([(2) of

this section do not apply if the department Ffindss on the
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basis of information reasonably available to ity that the
appropriation as proposed in the application will not
adversely affect the rights of other personsa.®
Sectron-Iv--Section-—-45+2+309v—MEAv-is—amended-ro-reads
“85-2-389s——Hearings-on-objectionss——-if-the--department
determines-——thar—an—ebjection—to—mm-appltcotion-for-a-permrt
states—a-vatid-objection-to-the-issvance—of—the-—permity——+it
shati—hotd-a-pubtie—hearing-an—the-objectron—within 60-days

from a-ressonable-time—after the-date-set-by-the--deparement

for——the——fiting--af-objectroniv-after-servrng-notice—of—the
hearitng--by--certitf ted--mati--upen--the--applicant——and--the
objectors— Fhe--department--may-cansotidate-hearings-if-more
than-—one-—objection——-t3—~fited--to--an---applications——-Fhe
depaftment—sha&i—F+Qe-in—ies-féeerds-pfeeF—of—the—service—by
affidavie-of-the—deparementss

Section 3. Section 85-2-310y MCAs is amended to read:

"85-2-310. Action on applicatione (1) The department
shall grants denys or condition an application for a permit
in whole or in part within 120 days after the last date of
publication of the notice of applicaticon if no mRearing—is

hetdy objections have been received and within 31868 2&%38 180

days if a hearing is heltd or objections have been received.

Howeversy in either case the time wmay be extended upon
agreement of the applicantes ors in those cases where an

environmental impact statement must be prepared or in other

-6- SB 1T7¢
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extraordinary casess not more than 60 days upon order of the
department. If the department orders the time extendeds it
shall serve 3 notice of the extension and the reasons
therefor by certified mail upon the applicant and each
person who has filed an objection 3as provided by 85-2-308.

(2) Howevers an application may not be approved in a
modified form or upan termsy conditionss or limitations
specified by the department or deniedy unless the applicant
is first granted an opportunity to be hearde If no objection
is filed against the applicatiqn but the department is of
the opinion that <the application should be approved in a
mogi Fied form or upon termse conditionss or limitations
specified by it or that the application should be denieds
the department shall prepare a statement of its opinion ang
the reasans therefor. The department shall serve a statement
of its opinion by certified matl upon the applicant,
together with a notice that the applicant may obtain a
hearing by filing a request therefor within 30 days after
the notice is mailede The notice shall further state that
the application will be modified in a specified manner or
denijeds unless 2 hearing is requested.

{3) The departlent- may cease action ugon an
application for a permit and return it to the applicant when
it finds that the application is not in good faith or does

not show a bona fide Iintent to appropriate water for o
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beneficial wusee« An application returned for any of these
reasons shall be accompanied by a statement of the reasons
for which it was returneds and there shall be no right to a
priority date based upon the filing of the applicatione.
Returning an application pursuant to this subSection shall
be deemed a final decision of the department.”

Section 4« Section 85-2-311y MCAy is amended to read:

"85-2-311. Criteria for tssuance of permits The
department shall i1ssue a permit if:

- £1) there are unappropriated waters in the source of

supply:

(a) at times when the water can be put to the use
proposed by the applicant;

{b} in the amount the applicant seeks to appropriate;
and

{c) throughout the period during which the applicant
seeks to appropriates the amount reqQuested is available;

{2} the rights of a prior appropriator will not be
adversely affected:

(3) the proposed means of diversiong o constructions

and_operation OF_THE APPROPRIATION WORKS are adequate;

{4) the proposed use of water is a berneficial use;
(5) the proposed use will not interfere umreasonably
with other planned uses or developments for which a permit

has been issued or for which water has been reserved;

-8~ 58 178
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(&} an applicant Ffor an appropriation of i0+000
acre~feet a year or more er and 15 cubic feet per second or
more proves by clear and convincing evidence that the rights
of a prior appropriator will not be adversely affecteds;

{7} except as__provided _in subsection £5)» the

applicant proves by substantial credible evidence the

criteria listed in subsectons {(l) through_ {(5}."

NEW_SECTIONs Section 5. Water right appropriation
accounte There is established a water right appropriation
account in the earmarked revenue fund of the state treasury.
All fees <collected as provided in B85-2-113 shalil be
depasited in the account to help pay the expenses incurred
by the department for administering this party part ls part
4y and part 5 of chapter 24 Title B85.
Section-Fy-—Section-——85-2-1 Z4y-MEAvy-rs-amended-to-readt
235 -2~} 4z -—Fees—for-envrrontental-——impact——statementsy
tiy-Hhenever -the-department-determnes—that-che-fittng-of-an
spplication-{or-s—combination—of -epptications}-for-s-permity

er--approvaty——er-—reservarian--of--water vnder—this-chapeer

requires——the-—areparation——af-- -an-——emvironmental-—-trmpact
statement—-ps-preseribed~by-the-Montoana-Environmentat ~Fottcy
Aet-and-the-appticotton——tor-—combination-—ef—applrcattons}
tnvotves-—-ehe-use-of-16+v0066-oc-more-acre-fepe—per-year-or-i5
or-more-enbie-feet—per—second-of —watery-the-applticant--shaid

pay~—to--the-—department-the—fee—prescrided-in-thii-sectrons
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Fhe-deparement—shati-notify-the-appiicant-in-writting--within
30-days-of-receipt-of-a-correct-and-comptete-apptication—tor
a—eombinotton-—of-—applrcotronsy——if--rt-determincs—that-an
efviroamentel-impoct-statenent-andt—fee—jis—requireds
tE2y-—tpoan--nettrfication—by-——the-——department———under
sobsection-{ti}v-the-applticant-shetli-pey-a-fea-pased-opon—the
estrmated--cost-—of-constractingv-repatringy-or—changing—the
appropriatinn-ang—diversion-factFities-as-——hersin—provideds
Fhe-maxtmom-fee-that-shati-be-pard-to-the-department-moy-not
exeeed-—the—Ffens-set-forth-in—the—Ffoltlowing—dectining—scalet
2¥-of-the-estimated-cose—up-to-Si-mittiont-plus—~iN-—-of--the
estimited—-cost——over-ii-mirHijon-and-ap-to-s28-mi++tont-pras
t72-of-1x-of-the-estimated-coast-over-428-miltion-and--up-—te
$108-miirtont-plus-ife—of-IN—of-the-estimated—cost—over-5i58
mititon--and--up-—to—-$380-—mitiiont——plua——is8—of-1tk-né-—the
estimared-cost-over-$308-nititons—The—fee—shali-be-deposites
in-the-earmarked-revenue-fund-to-be-used-by--the-—department
en+1——eo-eemp}y--ith-the-Hentana-Gnvifonnento+—Pe%fey—*et—in
eenneceian-with-the-appiication{siz——Any-amounts—pard-by-the
appticant-but-not—actoalliy-expended-by-the-department——shald
be-refunded-to-the-appiicants
t3f--Fhe~-department-nnd-the-sppiicant—may-tdetermne-by
agreement-the-estimsted-cost-of-any-faeritty-for—-porposes-of
compaoting-the-ameunt-of-the-fee-to-be-pard-to-the-department

by—the-—applicantv--Fhe--department--may——eontratt——with--an
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appttcant-fors
tar-——the-develapment-ef-informatian-py—the—appircont-or
a~~third-party-on-hehatf-of-the-department-and-the-applicant
concerning-the—environmental-impact-of-any-proposed-activity
ander—an—apptrcationt
tor—the——diviston——of-——responstditity-—-between-——the
department-—-and--an—~-applticant—fer-sopervistofrovery-content
ofv-and-payment-for-the-development-of-~informatiton——by--the
applitcant—or—a-ehird-parey-on-behatf-of-the-department—and
the-applteant-onder-any-sueh-cantract-or-contracts+t
fc}-—the—wse—ar-nonuvse-of-a-fee——ar--any--port--thereof
paitd-te-the—department-by-an—appHeants
4} -—Any——payments—-made-to-the-department ~or—-any-third
party-by-an-appiiecont—under-any-such-eontract-—or—--comtracts
shadt-—be——-credited-—agatnat——any—fee—the-appticant-most-pay
hereanders-Fhe-department—and-the-—appiicont--may——agree--on
additironat-—credita-—aqarnat-—the—fee—for-enviranmentod-work
performed-by—the-applicant-at-the—spplicantta-—-own—-expenses
+51--Ne-——Fee—as-——presceibed--by--this——scectiton-—-may—be
assessed-againse—an—applicane-for-a-peraity or-apprevalr——ar

reyervation-—of-—water tf--the--applieant—has-otso-firted-an

application-—for-a-certrficate-of —environmentol-compatibriity
or-poblic—need-purisuant-to-the-Montana-Majer-Faetirty-Stttng
Aety-and—the-appropriation-or-use-of-water-involved--in—-the

appltreationtsy-~Ffor——permrty or-aspprovaly-er—reseryatron-of
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water hos-beeror~witi-be-studied-by-the-department-porsoant
ta—that-sets
tot-—-Fhis-sectron--shall--apply——te——ati-—applicationsy
pending--ar——hereimafeer—frledy-for-which-the—department —hos
noty-as-of-Aprii-Sy-19F5y-commenced-writing-an-enveronmentat
impace-statementv—Fhis-—section—shati-—not--apply--to——-any
applications-the-fee-for-which-would-not-exceed-$2+580+«
t¥¥y-—-Fortare--to-——submit—Ltme—~fee--as-requirred-by-thts
section-shalt-void-the-applicotiontsts
€8)-—Fhe-department-mayyr-in-its—digerettony-—rely——upon
the-—environmentat-—studiesy-—tnvestigationsy—-repoaresy-—and
assessments—made—by-any-other—state-agency--er-—afny-—persony
tmetoding-—-eny--—appticonty———in--the-—preparstton—-of -~ {ts
environmentat—impact-statementss

SECTION 6o  SECTION B5—2-316s MCAy IS AMENDED YO_ READ:

"895-2-316« Raeservation of waterse. (1) The state or any
political subdivision or agency thereof or the United States
or any agency thereof may apply to the board to raserve
waters for existing or future beneficial uses gr to maantain
a minimum flows levels or quality of water throughout the
year or at such periods or for such length of time as the
board designates.

{2) UuUpon receiving an applicationsy the department
shall proceed in accordance with 85-2-307 through 8%5-2-309a.

After the hearing provided in 85-2-309y the board shall

-1 2- SB 1718
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decide whether to reserve the water for the applicant. The
department's costs of giving notices holding the hearings
conducting investigationses and making records incurred in
acting upon the application to reserve waters except the
cost of salaries of the department®s personnels shall pe

paid by the applicant. In additions 3 _reasonable proporticn

of the department's _cost of preparing_ _an environmental

impact statement _shall be paid by _the applicant UNLESS

WAIVED BY THE OEPARTMENT UPON A_SHOWING OF GOOD_CAUSE_BY_THE

(3) The board may not adopt an order reserving water
uniess the applicant establishes to the satisfaction of the
boarda:

(a) the purpose oF the reservation;

{b) the need for the reservation;

{c) the amount of water necessary for the purpose of
the reservation;

(dy that the reservation is in the public intereste.

{4) If the purpose of the reservation requires
construction of & storage or diversion facilitys the
applicant shall establish to the satisfaction of the board
that there will be oprogress toward completion of the
facility and accomplishment of the purpose with reasonable
diligence in accordance with an established plan.

{5) Tne board shall limit any reservations after May
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9+ 1979+ for waintenance of minimum flowe levele or quality
of water that it awards at any point on a stream or river to
a maximum of 50% of the average annual flow of record on
gauged streams. Ungouged streams can be allocated at the
discretion of the boarde

{6) AfFter the adoption of an order reserving waterss
the department may reject an application and refuse a permit
for the appropriation of reserved waters or  maye with the
approval aof the boarde issue the permit subject to such
terms and conditions it considers necessary for the
protection of the objectives of the reservatione

(7) Any person desiring to use water reserved to a
conservation district for agricultural purposes shall wmake
application for such use with the districty and the district
vpon approval of the application must inform the department
of the approved uses The department shall maintain records
of all uses of water reserved to conservation districts and
be responsible For rendering technical and cdministrative
assistance within the department®s staffing and budgeting
limitations in the processing of such applications Ffor the
conservation districtse

{8y A reservation under this section shall date from
the date the order reserving the water is adopted by the
board and shall not adversely affect any rights in existence

at that time.
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{9) The board shalls periodically but at Jeast once
every l0 yearss review existing reservations to ensure that
the objectives of the reservation are being met. Where the
objectives of the reservation are not being mets the board
may extend, revokes, or modify the reservations

(10) The board may madify an existing or future order
originally adopted to reserve water Ffor the purpose of
maintaining minimum flows levely or quality of watery so as
to reallocate such reservation or portion thereof to an
applicant who is a qualified reservant under this sections
Reallocation of reserved water may be made by the board
following notice and hearing wherein the toard finds that
a1l or part of the reservation is not required for jts
purpose and that the need for the reallocation has been
shown by the applicant to outweigh the need shown by the
original reservant. Reallocation of reserved water shall not
adversely affect the priority date of the reservations and
the reservation shall retain its priority date despite
reallocation to a different entity for a different use. The
board may not reallocate water reserved under this section
on  any stream -@r river more frequently than once every S
Yearse

{11} Nothing in this section vests the board with the
authority to alter a water right that is not 2 reservation.”

NEW__SECTION. Section T. Applicabilitys (B8]
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Subsection (2} of [section 1] applies to all notices of
completion filed with the department after July 1ls 1973.

(2) Subsection (l) of [sectiun 1}» [Section & 3]» and
[section 5 4] apply to notjces of completion and
applications pending before the department and to those
fited with the department after [the effective date of this
act]e

(3} [Section ¥ 6] applies tra applications pending
before the board on [the effective date of this actls as
well as applications filed with the board after [the
effective date of this act]e

Section Ba {odification instruction. Section & 5 is
intended to be codified as an integral part of Title B89,
chapter 2y part 3¢ and the provisions of Titie 85y chapter
2s apply to section & 5a

Section %« Effective date. This act is effective on
passage and approvala.

—-End-
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FUMAN SERVICES COMMITTEL OF THE HOUSE
HOUSE AMENDMENTS TO SB 176
March 24, 1981

1. Page 8, line 21.

Following: "operation"
Insert: "of the appropriation works"

2. Page 13, line 8.

Following: Tapplicant"

Insert: "unless waived by the department upon a showing of good
cause by the applicant"



