
SENATR Bit.!. NO. l2F! 

INTROOUCED IW NOfU1AN 1 ELLIOT'!' 

BY REOUP':ST Of" THE WORlCF.f?.S' CO~!P:P:N~ATION ADVISORY COUNCIL 

,Januar~r 14, 19Bl 

Janu.ary 2!3, l<!Al 

January 29, 1961 

,January 30, 1981 

January 31, 1931 

February 19, 19Al 

February 20, 1991 

March 2, 1981 

March 4, 1901 

~arch 'i, 1981 

!ntrodue~1 an~ referred to 
committee on Labor and 
Employment R~latione. 

Committee recommend bill ~o 
pass. ~aport adopted. 

Bill printed and placed on 
tll4!mbere • des'lo; !li. 

Second reading, do past~. 

Third reading, peoaed. 
Tranemitted to House. 

ln.tr~uce1~. an?i referred to 
COI'!lmittee on Labor. 

Commit.tee recO!lUI'Iend bil.l he 
concurred in. 'Report adopted.. 

~ltot.ion pau• consi.daration 
until 46th leqhlat.lve day. 

Third re111di nq, C(.>ncurred in. 
Yeas, 93t Naye, *'• 

Returned. from House. Con­
curred in. Sent t.o enrolllnq. 

Reported corr~ctl y •!Hn·olla<1. 



47th Legislature LC 0612/01 

1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

19 

20 

Z1 

zz 
Z3 

z" 
25 

INTRODUCED BY 

~ILL NO. /!!L 
~: 

BY REQUEST OF THE WORKERS' COMPENSATION ADVISORY COUNCIL 

A BILL FOR AN ACT ENTITLED: •AN ACT REQUIRING THAT A 

DISABILITY BE SUPPORTED BY A PREPONDERANCE OF MEDICAL 

EVIDENCE; DEFINING •IMPAIR"ENT• AND •DISABILITY•; AMENDING 

SECTION 39-71-116t MCA,• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, rs a•ended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases eMployed in this chapter have 

the following •eanings: 

(1) •Average weekly wage• aeans the •ean weekly 

earninqs of all e•ployees under covered e•ployment, as 

defined and established annually by the division of' 

employment security of the Montana depart~nt of labor and 

industry. It is established at the nearest whole dollar 

nu•ber and must be adopted by the division of workers• 

compensation prior to July 1 of each year. 

(2) •Beneficiary• •eans: 

(a) a surviving wife or husband; 

(b) an unearried child under the aqe of 18 years; 

Cc) an unmarried child under the age of 25 years who is 
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a full-tl.a student in an accredited school; 

(d) an invalid child over the age of 18 years who Is 

dependent upon the decedent for support at the ti•• of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the Injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (2)(a) through (2)(d) of' this sectiont exists); 

and 

(f) a brother or sister under the age of' 18 years if' 

dependent upon the decedent for support at the ti.e of the 

injury Chowevert such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined In subsections (2)(a) through (2)(e) of' this 

sectiont exists)• 

C3) •casual e•ploy•ent• ~ans e•ployment not in the 

usual course of trade, business, profession, or occupation 

of the eaployer. Any person hauling or assisting in hauling 

of sugar beets or grains. In case of emergencyw is 

considered engaged In casual e•ploy.ent• 

(4) •Child• includes a posthu.ous childt a dependent 

stepchild, a child legally adopted prior to the injury, and 

an illegitimate child legitiaized prior to the Injury. 

[5) •Division• ~~eans the division of workers• 

compensation of the depart.ant of labor and industry 
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provided for In 2-15-1702. 

(6) •Fiscal year• ~ans the period of tiae between July 

1 and the succeeding June 30. 

(7) •Husband• or •widower• .. ans only a husband or 

widower living with or legally entitled to be supported by 

the deceased at the tl.a of her Injury. 

(8) •Insurer• .aans an employer bound by co•pensation 

plan No. 1, an insurance co•pany transacting business under 

co•pensatlon plan No. 2, the Industrial insurance account 

under coapensation plan No. 3, or the uninsured e•ployers• 

fund provided for In part 5 of this chapter. 

(9) •Invalid• ~ans one who Is physically or •entally 

incapacitated. 

(10) •order• 

requireaent, or 

.. ans any 

standard of 

decision• rul•• 

the division or 

deter•lnatlon arrived at or decision •ade by the 

direction, 

any other 

division. 

(11) •Payroll•• •annua1 payroll•, or •annual payroll for 

the preceding year• .aans the average annual payroll of the 

e•ployer for the preceding calendar year oro if the -.player 

shall not have operated a sufficient or any length of tl.e 

during such calendar year, 1Z tlaes the average •onthly 

pay~oll Yor the current year; provided, that an esti•ate may 

be •ade by the division for any eMployer starting In 

business where no average payrolls are available, such 

estl•ate to be adjusted by additional pay•ent by the 
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e•ployer or refund by the dlvlslono as the case •ay actually 

ba an December 31 of such curr•nt year. 

(12) •Permanent partial dlsabilit1• aeans a condition 

resulting fro• Injury as defined In this chapter that 

results in the actual loss of earnings or earning capability 

less than total that exists after the injured worker is as 

far restored as the per•anent character of the injuries will 

per•lte Djsability shall be supported by a prepgodtrance gf 

aedi'al evidence. 

(13) •Per.anent total disability• aeans a condition 

resulting froa Injury as defined In this chapter that 

results In the loss of actual earnings or earning capability 

that exists after the injured worker is as far restored as 

the per•anent character of the Injuries will per•lt and 

which results in the worker having no reasonable prospect of 

finding regular e•ployaent of any kind In the nor.al labor 

aarket. Dlfiablllty abaJJ be $ypported by a prcDpndpragte gf 

•ed i cal ey; dane•· 

Cl~) The ter• •physician• includes •surgeon• and In 

either case .. ans one authorized by law to practice his 

profession In this state. 

(15) •The plant of the e•ployer• Includes the place of 

business of a third person while the e•ployer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade• business. or occupation. 
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(16) •Public corporation• Beans the state or any county• 

aunicipal corporation, school district. city, city under 

coM•ission for• of government or special charter, town, or 

village. 

(17) •Reasonably safe place to work• ~ans that the 

place of e•ploy•ent has been sade as free fro• danger to the 

life or safety of the eaployae as the nature of the 

~ployment will reasonably per•it. 

(l8J -Reasonably safe tools and appliances• are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furni"shed. 

(19) •Te•porary total disability• .sans a condition 

resulting from an injury as defined In this chapter that 

results in total loss of wages and exists until the injured 

worker is as far restored as the permanent character of the 

Injuries will permit• Di$abilitx shall be supported bv a 

QLeQODd•rance gf •edJcal eyldence, 

(ZO) •wages• means the average gross earnings received 

by the e•ployee at the tt•e of the Injury for the usual 

hours of employ•ent in a week• and overtiMe 

considered. Sick leave benefits accrued 

is not to be 

by e•pl oyees of 

public corporations 9 as defined by subsection {16) of this 

section. are considered wages. 

(21) •wife• or •widow• means only a wife or widow living 
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with or legally entitled to be supported by the deceased at 

the time of the Injury. 

(22) •Year•, unless otherwise specified, ~ans calendar 

year.• 

NEW SECTION, Section 2. Disability defined. A worker 

ts disabled when his ability to engage in gainful employ•ent 

is d1•1nished as a result of l•pairaent. which In turn May 

be combined with such factors as the worker•s physical 

condition, age, education, work history, and other 

affecting the workar•s ability to engage in 

-factors 

gainful 

e11ploy11ent. 

Di sabll ity 

Disability is not a purely medical condition. 

may be te•porary total, per•anent total• or 

permanent partial as defined in 39-71-116. 

NEW SECTJQN. Section 3. I•pair•ent defined. Impairment 

means any anato•ic or functional abnormality or loss of 

bodily function. I•pairment refers to functional use of the 

body and is a purely •edical condition. Permanent i•pair~nt 

is any anatomic or functional abnorMality or loss of bodily 

function after the ~axlmum medical rehabilitation has been 

achieved. The anato11ic or functional abnor•ality or loss 

~st be considered stable by the physician at the tiMe the 

impalr•ent rating evaluation is made. An t•pair.ent rating 

is purely a medical determination. Impair•ent may or 11ay not 

result in disability. 

-End- 58 1;2:8 
-6-



~7th Le9lslature LC 0612/01 

1 

2 

3 

" 
5 

6 

1 

8 

9 

10 

11 

12 

13 

l't 

15 

16 

11 

18 

19 

zo 
Zl 

22 

23 

21t 

25 

Approved by CoDL•,ittee 
on Labor & Employment 
Relations 

INTRODUCED BY 

~ILLNo.SL 
~ 

BY REQUEST OF THE NORKERS" COMPENSATION ADVISORY COUNCIL 

A BILL FOR AN ACT ENTITLED: •AN ACT REQUIRING THAT A 

DISABILITY BE SUPPORTED BY A PREPONDERANCE OF MEDICAL 

EVIDENCE; DEFINING •IMPAIRMENT• AND •DISABILITY•; AMENDING 

SECTION 39-71-116t MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Sec~ion l• Section 39-71-116t MCA, ls a•ended to read: 

•39-71-116. Oe~initlons. Unless the context otherwise 

requires. words and phrases eMployed in this chapter have 

the following ~anln9s: 

(1) •Average weekly wage• ~ans the ..,an weekly 

earninqs of all e•ployees under covered e•ploy•ent, as 

defined and established annQally by the division of 

employment security of the Montana departaent of labor and 

Industry. It Is established at the nearest whole dollar 

nuMber and •ust be adopted by the division of workers• 

coMpensation prior to July 1 of each year. 

(21 •Beneficiary• aeanst 

(a) a su~vivln9 wife or husband; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 25 years who is 
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a full-tlae student In an accredited school; 

(dl an invalid child over the a9e of 18 years who Is 

dependent upon the decedent for support at the tl•e of 

Injury; 

(e) a paren~ who is dependent upon the decedent for 

support at the time of the Injury (however, such a parent Is 

a beneficiary only when no beneficiary, as defined In 

subsections (2)(a) throu9h (2)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 1B years If 

dependent upon the decedent for support at the tl•e of the 

injury thowever, such a brother or sister is a benefictary 

only until the age of 18 years and only when no beneficiary, 

as defined In subsections (2)(al through (2)(e) of this 

sectionw exists). 

(31 •casual ••ployeent• eeans e•ployeent not In the 

usual course of trade, business, profession, or occupation 

of the e•ployer. Any person hauling or assisting In hauling 

of sugar beets or grains• In case of e•ergency, is 

considered engaged in casual ••ployaent• 

('tl •Child• includes a posthu.aus childw a dependent 

stepchild, a child le9ally adopted prior to the injury, and 

an illegitimate child legitieized prior to the Injury. 

[5) •Division• •eans the division at workers• 

co•pensation of the depart .. nt of labor and IndUstry 

S E C 0 N D READING 
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provided for In 2-15-1702. 

(6) •Fiscal year• ~ans ~he period o~ ti•e between July 

1 and the succeeding June 30. 

(7) •Husban~ or •widower• .aans only a husband or 

widower living vlth or legally entitled to be supported by 

the deceased at the tl .. ot her Injury. 

(B) •Insurer• .. ans an e~loyer bound by co~ensatlon 

plan No. 1, an Insurance ca.pany transacting business under 

co•pansatlon plan No. 2, the Industrial insurance account 

under co.,ensatlon plan No. 3• or the uninsured e•ployers• 

fund provided for In part 5 of this chapter. 

(9) •Invall~ .. ans one who Is physically or •entally 

i nc:'apac I t:at-ed. 

(10) •Order• .. ans any decision, rule., direction, 

require.ent, or standard o~ the division or any other 

deter•lnatlon arrlwed at or decision .ada by the division. 

{ti·J •Payroll•• •annual payroll•• or •annual payroll for 

the preceding year• •eans the average annual payroll of the 

a.ployer for the preceding calendar year or• If the e.ployer 

shall not have operated a sufficient or any length of tl.a 

during such calendar year• 12 tl•es the average •onthly 

payroll for the current year; provided, that an estl.ate aay 

be •ada by the division for any e•p1oyer starting In 

business where no ayerage pavrolls are available, such 

esti•ate to be adjusted by additional payaent by the 
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e•ployer or refund by the division. as the case aar actually 

be on December 31 of such current year. 

(12) •Per8anent partial disability• .. ansa condition 

resulting fru. injury as defined In this chapter that 

results in the actual loss of earnings or earning capability 

less than total that exists a~ter the injured worker is as 

far restored as the per•anent character of the injuries will 

per•ft. QisabiJit¥ ah@JJ be $YQRQrtcd by I ptepOQdaffQCO Of 

8f:Jtical eyi dnc;a. 

(13) •Per .. nent total disability• 8eans a condition 

resulting fra. Injury as defined In this chapter that 

results In the loss of actual earnings or aarnlng capability 

that exists after the Injured worker is as far restored as 

the peraanent character of the Injuries vlll peralt and 

which results in the worker having no reasonable prospect of 

finding regular e~loy.ent of any kind In the nor.al labor 

•arket. Di$Obillt¥ sbftll De aupQQrted bv a prepopderooc• of 

aedjcal eyjdgnc•· 

(1<\) The ter• •physician• Includes •surg-n" and In 

either case .. ans one authorized br law to practice his 

profession In this state. 

(15) -The plant of the e.ployer• Includes the place of 

business of a third person while the e8ployer has access to 

or control over such place of business for the purpose of 

carrying an his usual trade• business. or occupation. 

-<\-
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(16) •Public corporation~ ~ans ~he state or any county• 

.unlclpal corporation. school district, city, city under 

co•alssion fora of govern.-nt or special charter• town. or 

village • 

(17) •Reasonably safe place to work• ~ans that the 

place of e•p1oyaent has been •ade as free froa danger to the 

life or safety of the e8ployae as the nature of the 

eeploy.ent will reasonabl~ per•lto 

(18) •Reasonably safe tools and appliances• are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

~urnished. 

(19) •Temporary total disability• _.ans a condition 

resulting fro• an injury as defined in this chapter that 

results in total loss of wages and exists until the Injured 

worker is as far restored as the per•anent character of the 

Injuries will permit• Disabilit¥ shall be supported by a 

prepondftrtnce gf wedittl eyidence. 

(20) -wages- eeans the average gross earnings received 

by the e•ployee at the tl .. of the Injury for the usual 

hours of e•ploy•ent in a week, and avertl.a is not to be 

considered. Sick leave benefits accrued by e•ployees of 

public corporations• as defined by subsection (16) of this 

section. are considered wages. 

(21) -Nife• or -widow• •eans only a wife or widow living 
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with or legally entitled to be supported by the deceased at 

the ti•e of the Injury. 

CZ2) •Year•, unless otherwise specified, .. ans calendar 

year.• 

NEW SECTION. Section 2. Disability defined. A worker 

Is disabled when his ability to engage in gainful ••plov-ant 

Is ·diminished as a result of l•pal r•ant. which In turn •ay 

be co•bined with such factors as the worker•s physical 

condition, age. education, work history, and other factors 

affecting the worker•s ability to engage In gainful 

.. ploy•ent. Disability Is not a purely .. dical condition. 

Olsabllity .ay be t .. porary total• per•anent total• or 

per•anent partial as defined In 39-71-116. 

NEW SE£JIQH. Section 3o I•palr .. nt defined. I•pairaent 

.sans any anato•ic or functional abnor•ality or loss of 

bodily function. I•pair.ent refers to functional use of the 

body and is a purely eedlcal condition. Permanent l~alr.ent 

Is any anato•lc or functional abnoraallty or loss of bodily 

function after the •axl•u• •edlcal rehabilitation has been 

achieved• The anato•ic or functional abnor•allty or loss 

must be considered stable by the physician at the tl•e the 

i•pairMent rating evaluation is •ade. An iepairaent rating 

is purely a aedical deterMination. I•pair.ant •ay or •ay not 

result in disability. 

-End-

-6-
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~ILL NO. 6!.L 
INTRODUCED BY ~ ~ 

BY REQUEST OF THE NORKERS' COMPENSATION ADVISORY COUNCIL 

A BILL FOR AN ACT ENTITLED: •AN ACT REQUIRING THAT A 

DISABILITY BE SUPPORTED BY A PREPONDERANCE OF MEDICAL 

EVIDENCE; DEFINING •IMPAIRMENT• AND •DISABILITY•; AMENDING 

SECTION 39-71-116• MCA,• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF. MONTANA: 

Section le Section 39-71-1167 MCA, is a•ended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requi res• words and phrases eaployed In thl s chapter have 

the following .eanings: 

(1) •A~erage weekly wage• .eans the •ean weekly 

earnings of all e•ployees under covered e•ploy.ant, as 

defined and established annually by the dlvl s ion of 

eeployment security of the Montana departeent of labor and 

Industry. It Is established at the nearest whole dollar 

nuaber and •ust be adopted by the division of workers• 

coMpensation prior to ~uly 1 of each year. 

(2) •Beneficiary• means: 

(a) a surviving wife or husband; 

(b) an unmarried child under the age of 18 years: 

(c) an unmarried child under the age of 25 years who is 
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a full-time student in an accredited school: 

(d) an invalid child over the age of 18 years who Is 

dependent upon the decedent for support at the tl•• of 

injury; 

{e) a parent who Is dependent upon the decedent for 

support at the time of the injury {however, such a parent is 

a beneficiary only when no beneficiary. as defined in 

subsections {Z){a) through {2)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years If 

dependent upon the decedent for support at the tlee of the 

injury thowever• such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary. 

as defined In subsections (2) (a) through (2){e) of this 

section• exists)• 

(3) •casual eaployment• .. ans e•ployaent not in the 

usual course of trade, business, profession, or occupation 

of the e•ployer. Any person hauling or assisting In hauling 

of sugar beets or grains, in case of e•ergency, Is 

considered engaged in casual e•ployaent• 

(~) •child• includes a posthumous child, a dependent 

stepchild. a child legally adopted prior to the Injury. and 

an Illegitimate child legltiaized prior to the Injury. 

(5) •Division• aeans the division of workers• 

compensation of the depart•ent of labor and industry 

-z- T H l R D R E A D I N G 

se ;;;. p 



1 

2 

3-

" 
5 

6 

T 

a 

9 

10 

11 

12 

13 

1. 

15 

16 

17 

18 

19 

" 120 

21 

22 

23 

2. 
25 

LC 0612/01 

provi-· for In 2-15-1102. 

(6)· •Fiscal year• .. ans the period of tlae bet- July 

1 and the succeeding June !10. 

(T) •Husb-• or "wiclcJwere -ns. only a husban.,. or 

widower livlit!J with or 1•ga11y entitled to be supported· bJ' 

the deceased .at the t 1.. of her I njurl'• 

(8) •Insurer• .. ans an .-player bound by ca.pensatlon 

plan Noo h an Insurance c....,....y transacting business u,...,. 

ca.pensatlon plan No. 2, the Industrial insuraace account 

under ca•pensa~ion plan No. 39 or the uninsured eaployers• 

fund provided for In part 5 of this chapter. 

(9) •Invalid• .. ans one who Is physically or eentally 

incapacltat.ed. 

( 10) "'rder. 

requir•-nt• or 

Mans any 

standard of 

decision, rule• 

the division or 

deterelnatlon arrived at or decision .. de by the 

dl rec:tlono 

any other 

di-vision. 

(11) •Payroll•, •annual payroll•, or •annual payroll for 

the preceding year• eean• tile average annual payroll of the 

esployer for the preceding calendar year oro If tha a.ployer 

sh-'l;rnot ha..,. operated a sllfl'lclent or any length of u .. 
during such calendar yeero 12 tl .. s the average eonthly 

payroll for the current year; provldedo that an estieate aay 

be aade by tha division for any eeployer starting In 

bus I ness where no average payrolls are available• such 

estleate to be adjusted by additional payeent by the 
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-Ioyer or refund by the dl·vision, as the case .. , actually 

be on Deceaber 31 or such current year. 

(12) •Pereanent partial dlsabllltya eaans a condition 

~esulting froa Injury as defined In this chapter that 

results In the actual loss of earnings or earning capability 

less than total that exists after the Injured worker is as 

far restored as the par•anent character of the injuries will 

per•it. OiJAbility sbaJJ be 'MpPArted by a grepgpderam;• gf 

aedical liM 1-ctm.K•• 

(13) •Pereanent total disabllltyo eeans a condition 

resulting fro• Injury as defined In this chapter that 

results In the loss of actual earnings or earning capability 

that. axlsts at:ter t·he Injured worker is as f'ar restored as 

tha peraanent character of the injuries vi 11 peralt and 

which results In the worker having no reasonable prospect of 

finding regular eeplo,.ent of any kind In the noraal labor 

•art&:e'te Dl $obl1 t·q shall be sgppgrted by j1 prepooder;snce of 

aedlr;al eyj.rlftoo•• 

(14) The tere •physician• Includes •surgeon• and In 

either case lleatts one authorized by law to practice hht 

profession In this state. 

(15) •The plant of the eeployer• Includes the place of 

business of a third person while the eeployer has access to 

or control over such place of business for the purpose of 

carrying on his usual trad•• bU5iness. or occupation. 

--.-
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(16) •Public corporation• means the state or any county• 

.unlcipal corporation• school district, city, city under 

co••ission for• of govarn .. nt or special charter, town, or 

village. 

(17) •Reasonably safe place to work• aeans that the 

place of e•ploy•ent has been •ade as free fro• danger to the 

life or safety of the e.ployee as the nature Of the 

employ•ent will reasonably perait• 

(lBJ -Reasonably safe tools and appliances• are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furni-shed. 

(19) •Te•porary total disability• ~ans a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker is as far restored as the permanent charact~r of the 

injuries will per•it. Disability shall bg supported by a 

preponderance of gdical wytdeoce. 

(20) •wages• aeans the average gross earnings received 

by the employee at the ti•e of the injury for the usual 

hours of employ•ent In a week, and overtime is not to be 

considered. Sick leave benefits accrued by e•ployees of 

public corporations. as defined by subsection (16) of this 

section .. are considered wages. 

(21) "Wife• or •vldow• means only a wife or widow living 
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with or legally entitled to be supported by the deceased at 

the time of the Injury. 

{22) •vear•w unless otherMise specified, ~ans calendar 

year.• 

NfV SECTION. Section 2. Disability defined• A worker 

is disabled when his ability to engage in gainful e•ploy.ant 

is di•inished as a result of l•palr•ent. which In turn .ay 

be co•bined with such factors as the worker•s physical 

condition" age, education• work h-lstory 9 and other factors 

affecting the worker•s ability to engage In gainful 

employMent• Disability is not a purely aedical condition. 

Disability may be te•porary total, permanent total• or 

per•anent partial as defined in 39-71-116. 

NEW SECIIQN. Section 3• I•pair•ent defined. Impairment 

means any anato•ic or functional abnormality or loss o~ 

bodily function. Iapaireent re~ers to functional use of the 

body and is a purely .edical condition. Per•anent iEpaireent 

Is any anatomic or ~unctlonal abnor•ality or loss of bodily 

function after the •axfmum •edical rehabilitation has been 

achieved• The anato•ie or functional abnor•ality or loss 

.ust be considered stable by the physician at the tl•e the 

impairment rating evaluation is made. An l•pair•ent rating 

is purely a aedical determination. Impalr .. nt may or •ay not 

result in disability. 

-End-
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SENATE BILL NO. 128 

INTRODUCED BY NORHAHt ELliOTT 

BY REQUEST OF THE WORKERS' (OHPENSAT ION AOV IS DRY COLINCIL 

A Bill FOR AN ACT ENTITLED: "AN ACT REQUIRING T~AT A 

DISABIL JTY BE SUPPQRTED BY A PREP(JNOERANCE OF HEOICAL 

EVIDENCE; DEFINING "IMPAIRHENT" ANO 11 0JSA8fliTY•; AMENDING 

SECTION 39-71-116~ MtA.• 

BE IT ENACTED BY THE LEGISLATURE Of THo STATE ~F MONTANA: 

Section 1. Section 39-71-Ll&, MCA, i~ a~nded to ~ead: 

"39-71-116. Definitions. Unless the context otherwise 

requires. words and ph~ases esploved in this chapter have 

the following meanings: 

(1) •Ave,.age weekly wage" means the mean weekly 

earnings of all employees under ~overed employment, as 

defined and establisheo annually by the division of 

employment security of the Montana depart.aent of labor and 

industry. It IS e5tablished at the neare5t whol~ doll~r 

number and must be adopted by the di~ision of workers' 

compensot1on p~ior to July 1 of each year. 

(2) "Beneficiary• means: 

(d) d surviving wife or husband; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 25 yea,.s who 
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iS a full-time student in an accredited school; 

(d) an invalid child over the age of 16 years who IS 

dependent upon the decedent for support at the time of 

injury; 

Ce) a parent who is dependent upon the decedent for 

support at the time of the injury (however. such a parent is 

a beneficiary only when no beneficiary• as defined in 

subsections (2)(d} through f2)(dl of this section, existS)i 

and 

(f) o brother or sister under the age of 18 years if 

dependent upon the decedent for 5upport at the time of the 

injury (however• such a brother or sister is a beneficl-ary 

only until the age of 16 years and only when no beneficiary. 

as defined in subsections (21(a) through (2) (e) of t.his 

section. exists). 

(3) "Casual employtnent" means employment not in the 

usuat course of trade, business, profession. or oc~upation 

of the employer. Any person hauling or assisting in hdulinq 

of sugar beets or grainS• 10 case of emergency, 

~onsidered engaged in casual employment. 

i. 

(~) •Child• includes a posthumous child. a dependent 

stepchild. a child legally adopted prior to the injury. ond 

an illeqltimate child legitimized prior to the injury. 

(5) "Division" means the division of workers' 

compensation of th~ department of labor and industry 
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p~ovided for in 2-15-1702. 

(6) "Fiscal year" Rleans the period of time between 

July 1 and the succeeding June 30. 

(7) •Husnand" or "widowe~" means only a husband or 

widower li~ing ~ith or legally entitled to be supported by 

the deceased at the ti•e of her injury. 

(81 "Insurer" means an employer bound by compensation 

plan No. 1. an insurance company transacttng Dusiness under 

compensation plan No. Z• the industr-ial insurance account 

under compensation p1dn No. 3• or the uninsured eR1ployers• 

fund provided for in part 5 of this chapter. 

(9J "Invalid• ~eans one who is physically or mentally 

tncapaci tated. 

( 10) 11 0rder• means any decision, rule 9 direction. 

requirement. or standard of the division or dny other 

determin.atJon arrjved at or decision 1'1ade bt the d&vi.5ion. 

(11) "Payroll"" "annual payroll•., or ''annual p<Jyroll 

for the preceding year" Means the avC!'rdge annual pa,..-olJ of 

the employer for the preceding calendar year or., if the 

e1'1ployer shall not have operated a sufficient or any length 

of tin~e during such calendar year• 12 times the average 

monthly payroll for the current year; provided., that gn 

esti•ate may be made by 

starting in bu'$jness 

the division for 

~here no average 

any employer 

payrolls are-

available, such estimate to be adjusted by additional 
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payment by the employer or refund by the division, QS the 

case may act.ua11 y be on December 31 of such current yec;u· • 

(12) "Permanent pdrtial disab1lity" means a condition 

resulting from injury as defined in this chapter that 

results in the actual loss of earnings or earning capability 

less than total that exists dfter the injured worker 15 as 

far re~tor@d as the permanent character of the injuries will 

permit• Ql~abll~-~h~!!_Q~~BeQ£1~-Qy_E_~~QDQ~~~£~-of 

~edl£~-~i~enc~ 

(lll "Permanent total disability" mean~ a condition 

resulting from injury as defined 1n this chapter that 

re~ults in the loss of actual earntngs or earning capability 

that exists after the injured work~r is as far restored as 

the permanent character of the injuries wt11 permit and 

which results in the worker having no reasonable prospect of 

finding ..-egul ar emp 1 oy-.ent of any kind in the nof" •al 1 abor 

market. QUabi!.il.L~ha!!_be2!:!_RilQ!_Sed bl._~~~2~~~!LQ! 

medical_~i!!~~ 

(14) The term "physician• includes "surgeon .. and tn 

either case •eans one authoriz~d by law to practice his 

profession in thiS state. 

(lSJ •The plant of the employer" include~ the plact:t of 

business of a third person while the employer has access to 

o~ control over such place of bu~iness for the purpose of 

carrying on his usual trade. busines~., or occupation. 
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( 16) "Public corporation" means the state or any 

county9 municipal corporation. school district• city• city 

under commission form of government or special charter. 

town • or v 1 ll age. 

( 17) "Reasonably safe place to work" means th~t the 

place of e~ployment has been ~ade as free from danqer to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

(18) "Rea~onably safe tools and appl iances• are such 

too 1 s and app 1 i ances as are ada;> ted ·to and are reasonab 1 y 

safe for use for the particular purpose for which they are 

furnished. 

(19) "Temporary total disability" means a condition 

result1ng from an injury as defined i~ this chapter that 

r-esuJt_c; in to1:.a1 loss of wages and eJusts unti 1 the injuf"er1 

worke,. ts dS fdr f"esto,-ed as the pe~sanent character of the 

lOJUI'"&eS wi ll permit. ~isabiJl!x_~2~~pporteQ_~ 

~~Q~D2~~£~!~gdi~!_eviden£~ 

(lO) "Wages" m@ans the average gross earnanys rece&ved 

by the employee at the time of the injury for the usu~l 

hours of employment in a week, and ovef"time 

considered. Si.ck 1eave bene-tits accrued 

is not to be 

by emJ.>loyees. of 

public corpof"ations, as defined by subsection (16) of this 

section, are considered wages. 

(2l) "Wife" or "widow" means only a wife or widow 
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tivinq with Of" legally entitled to be suppor~ed by the 

deceased at the time of the injury. 

(22) "Year"• unless otherwise specified, means calendar 

year." 

NE~_SE~!!Q~~ Section z. Disability defined. A work~r 

&s disabled when hts ability to engage ln gainful employment 

i~ diminished as a result of impairment, which in turn may 

bP combined with ~uch factors as the worker•s physical 

condition, aqew education, work history, and other factors 

affecting the wo~ker•s abi 1 ity to engage in g.:~inful 

employment.. Dtsability is not a purely medJcal COt'ldJ t ion. 

Disability may be temporary total• permanent tota1 9 or 

p~rmanent partial as defined in 39-71-llb· 

NE~-~S~I!Q~~ Section 3. t~airment defined. 

J~pair~ent means any anatomic or functional abnormality or 

loss of boOi ly functton. Impairment refers to functional use 

of the body and is a purely ~dical condition. Permanent 

impai,-ment is any anatomic or functional abnormality or loss 

of bodily function after the maximum medical rehabilitation 

has been achieved. The anatomic or functional dbnormal&ty or 

loss must be considl2rt:!d stable by the ph.,sician at: the timE" 

the impairment rating evaluation is ~ad12. An impalrment 

rating is pu,-ely a medical dete~mination. Impdirment m~y or 

may not result in dJsabil ity. 

-End--
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