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41th Legislature LC 0779/01 

~"""· .LLL 
INTRODUCED BY 

3 BY REQUEST OF THE DEPART~ENT OF JUSTICE 

4 

~ A lliLL FOR A.~ ACT ENTITLED: "AN ACT T8 Ai·.'END THE ORIVI~G 

6 u;WEi: Io~FLUc~CE LAWS dY PROVIDING THAT QUALIFIED PERSONS 

1 Ani:,G UNDER THE SUPERVISION AND DIRECTION OF A PHYSICIAN OR 

8 A REGISTERED NURSE !lAY WITHDRAW 3LOOO FOR THE PURPOSE OF 

9 DETERMINING ALCOHOL CONTENT UNDER THE IMPLIEC CO!'ISE"'T LAW; 

10 3Y EXTENDING PROTECTION FROM CIVIL OR CRIMINAL LIABILITY TO 

11 SUCH PERSONS; AND BY CHANGING "INTOXICATI~G LIQUOR" TO 

12 •AlCOHOL•; AMENDING SECTIONS 61-B-4029 61-8-403, 61-8-404, 

13 1\,\D 61-.!J-4059 ;'1CA." 

14 

15 BE IT et\ACTEO BY THE LeGISLATURE OF THE STATE JF MONTA~A: 

16 S.ection 1. Section 61-8-402, ,'1CA, is amended to read: 

l7 "61-?-402. Chemical blood, breath, or urine tests. (1) 

16 Any person who operat~s a motor vehicle upon thE: public 

19 highways of this state shall be deemed to h.ave q i ven 

2V consent, subj·.:ct to th~ provisions of f.tl-B-40lt to <3 

21 che:nical test of his blood, breath, or urine fur the ;Jurp-.,s€ 

22 of determining the alcoholic cont~nt uf his blood if 

Z3 arr~sted by a peace officer for drivinq or in JCtual 

24 physical control of a motor vehicle while under tho 

zs influence of 1-l"li!e:~tft'.!fll:'t:i-~-++qtte1" .al..c.Wl.Ql• The b?st sh;;ll tJcO" 

LC 0779/01 

1 administered at the direction of a peace officer having 

2 reasonable grounds to believe the person to have been 

3 driving or in actual physical control of a motor vehicle 

4 upon the public highwoys of this state while under the 

5 

6 

influence of +n~ax+ee~+"~--~+qu~~ alcohol. The arresting 

officer may designdte ~hich one of the aforesaid tests shall 

1 be administered. 

3 (2) Any person who is unconscious or who is otherwise 

9 in a condition rendering him incapable of refusal, shall be 

10 deem~d not to have withdrawn the consent provided by 

11 subs~ction (l) of this section. 

12 (3) If a person under arrest refuses upon the reQuest 

13 of a peace officer to submit to a ch~mical test designated 

14 by the arresting officer as provided in subsection (1) of 

15 this section, none shall be given 1 but the division, upou 

16 the receipt of a sworn report of the peace officer that he 

11 had reasonable qrounds to believe the arrest~d person had 

18 been driving or was in acLual physical control of a motor 

19 vehicle upon the public highways of this state ~hlle under 

2~ th~ influence of •ft~e~+ee~rn~-+~~He~ glkQbQl and that the 

21 person had refused to submit to the test upon the requ~st of 

22 the ~eace officer, shall suspentl the license or drivino 

23 privilege of such person on the highw3ys of this stat~ for 2 

24 period of 60 days. Like refusal by a nonresident-shall ~e 

25 subj~ct to suspension by the division in like m~nner. All 

N T R 0 D U C E D B I L L 
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such suspensions are subject to r~view a~ hereinafter 

provided.• 

Section 2. Section 61-8-403, i>".C.);, is ao1ended to r~ad: 

M6l-8-403. Right of appeal to court• The division 

shall immediately notify any person whose licens~ or 

privilege to drive has been suspeod~d, as hereinbefore 

authorized, In writing and such person shall have the right 

to file d petition within 30 days thereafter for a hearinq 

in the matter in the district court in the county wherein 

such person shall reside. Such court is hereby vested with 

jurisdiction and it shall be its duty to set the •atter for 

hearing upon 30 days• written notice to the county attorney 

of the county wherein the appeal is filed and such county 

attorney shall represent the state, and thereupon the court 

shall take testimony and examine into the facts of the case, 

except that the issues shall be limited to whether a peace 

officer had reasonable grounds to believe the person had 

been driving or was in actual physicol control of a vehicle 

upon the public highways while under the influence of 

T~~ex+ee~T~++qner alkgbgl, whether ths p~rscn was ~laced 

under arrest. and whether such person refuseo to submit to 

the test. The court shall thereupon d~termine Whether the 

petitioner is entitled to a license or is subject to 

suspension as heretofore provided.• 

Section 3· Section 61-8-404w ~CAt is amended to read: 

-3-
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"61-8-404. Evidence admissible. (1) Upon t.he tri.Jl of 

any criminal action or proceeding arisinq ou-t of acts 

alle-·~eCi to t-1ave been committ~<j by any person whil?- driving 

or in actual physical contrcl of a motor vehicle while una~r 

the influence of +nto~+ea~+n~-+~quer ~l• ~vld~nce of 

the <Jillount of alcohol in the person 1 s L> lco.d .::t the t hne of 

th.;;. act alleged as shewn by a chemical an~l)':iis of his 

~lood, breath, or urine is atimissible. 

(2) If the person under arrest refused to submit to 

the test as hereinabove provided• proof of refusal shall be 

admissible In any criminal action or proceeding arising out 

of acts alleged to have been comrr.itted while the person W3S 

driving or in actual physlc~l control of a motor vehicle 

upon the public highways while under th~ influence of 

+n~ew+ea~+ng-~+quor al~· 

(3J The provisions of this part do not 1 imit th~ 

intrl.Jduction of any other colftpeten1: ~vidence beuring v.n th(o. 

question of whether the person was under the influence of 

+ft~ewTee~+~-~~~~ al,ohgl." 

Section 4. Section 61-8-405, MCA• is amende~ to read: 

•61-8-405. Administration of tests• (1) ~nly < 

physician or registered nurse o~~uallfi~~~gn 

under the_ sypervlslon ~d~~--4--Qb~~~ 

~~stered nurse acting at the reouest of a peace officer 

may withdraw blood for the purpose of determining the 

-4-
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alcoholic contsnt therein• This limitation shall not dpply 

to ti-.e takin] of breath or urine specimens. 

(2.) The person test-ed may. at his own uxp~nse, h.:Jv~ d 

physician or registered nurse of his o~n c~ocsin~ administer 

o test~ in addition tc any administereQ 3t the dlraction of 

a pc3.c~ off ic.er, for the purpose of determining the iJillOl.lOt 

of dlcohol in his blood at the time alle·~ed as shown by 

chemical analysis of his blood, breath, or urine. The 

9 failur~ or inability to obtain an additional test by a 

10 person sl1all not preclude the admissibility in evidenc-e of 

11 the test taken at the direction of a p~~ce cfficer. 

12 

13 

(3) Jpon the request 

infornl~tion concernin£ thu 

of "tl1e p0rson tested full 

t~st t~ken a~ the direction cf 

1~ t~a F\!.~ce Jfficer shall te m~Ga avail~bl~ to him cr his 

1: ~ttorn~y. 

b ( -'t) , ;o ;.:;trys.ician. or re?istered nursP oc qtbgc 

l7 ~~-li~-R~ll-uudeL-tha-~~~~lsi~~_glLa~aD--~-~ 

l~ ub~~~-QL--Legistered nyc~ shall incur cny civil or 

19 crimin21 liability as a result of the proper ad~inisterinq 

~0 of a blood t~st when requested in writin~ by a peace officer 

21 tc' ccminister such a tast. 

22 (5) If the test qiven undar ~1-6-40~ is ~ chemic~l 

23 t~st of urine, the person tested shall ~e ~iven such ~rivacy 

2~ in tn~ t<=ikinSs vf t_he urine spi:!ci.l.en -.1~ hill insure the 

25 accur~cy af the S~'~cimen and, at the s.3:ne tim~" mcint.Jin th€ 
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dignity of the individual involv~d. 

(6) Th~ division of .notor vehicles in coop-eration with 

tre state board of health and environmental 5Ciences9 or any 

other appropriate agency. shall adopt uniform standards for 

the giving of blood alcohol tests and may require 

certificati')n of training to administ·~r- such tests as deemed 

necessary." 

-End-

-6-
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SENATE BILL No. 111 

INTRODUCED BY STIMATZ 

Approved by Committee 
on Judiciary 

BY REQUEST OF THE DEPARTMENT Of JUSTICt 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE DRIVING 

UNDER INFLUeNCe LAWS gy PROVIDING THAT QUALIFIED PERSONS 

ACTING UNDER THE SUPERVISION AND DIRECTION OF A PHYSICIAN OR 

A REGISTERED NURSE MAY WITHDRAW BLOOD FOR THE PURPOSE OF 

DETERMINING ALCOHOL CONTEKT UNDER THE H1PL1ED CONSENT LAH; 

3Y EXTENDING PROTECTION FROM CIVIL OR CRIMINAL LIABILITY TO 

SUCH PERSONS ~~NGING TH~_&~Ef~f_IQ~_RULE-MAKI~ 

llQCY; AND BY CHANGING "INTOXICATING LIQUOR" TO "ALCOHOL•; 

AMENDING SECTIONS 61-8-402, 61-8-403, 61-8-4D4o AND 

61-8-405, MCA." 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 61-6-402 9 MCAt is amended to read: 

•61-8-402. Chemical blood~ breath• o~ urine tests. (1) 

Any person who operates a motor vehicle upon the public 

highways of this state shall be deemed to have given 

consent, subject to the provisions at 61-8-4017 to a 

chemical test of his bloody breath• or urine for the purpose 

of determining the alcoholic content of his blood if 

arrested by a peace officer for driving or in actual 

physical control of a motor vehicle while under the 
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influence of +n~o•+ee~+~~~~er alcohol. The test shall be 

administered at the direction of a peace officer having 

reasonable grounds to believe the person to have been 

driving or in actual physical control of a motor vehicle 

upon the public highways of this state while under the 

influence of +ntox+eet+n~--~+~uor ~l~hal· The arresting 

of'flcer 1nay designate which one of the aforesaid tests shall 

be administered. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal~ shall be 

deemed not to have withdrawn the consent provided by 

subsection (lJ of this section. 

(3) If a person under arrest refuses upon the request 

of a peace officer to submit to a chemical test designated 

by the arresting officer as provided in subsection (1) of 

this sectiony none shall be given, but the division~ upon 

the receipt of a sworn report of the peace officer that he 

had reasonable grounds to believe the arrested person had 

been driving or was in actual physical control of a moto~ 

vehicle upon the public highways of this state while under 

the influence of +nto~+eetfn~-~+~HOr al~hQl and that the 

p~rson had refused to submit to the test upon the request of 

the peace officer• shall suspend the license or drivinq 

p~ivilege of such person on the highways of this state for a 

period of 60 days. like refusal by a nonresident shall be 

-2- SB 111 
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subject to suspension by the division in like m~nner. All 

such suspensions are subject to review as hereinafter 

provided•" 

Section 2• Section 61-B-403y i1CA~ is amended to read: 

•61-8-403. Riqht of appeal to court• The division 

shall immediately notify any person tlhiJse license or 

privilege to drive has been suspended, as hereinbefore 

authorized, in writing and such person shall have the right 

to file a petition within 30 day5 thereaft~r for a hearing 

in the matter in the district court in the county wherein 

such person shall reside. Such court is hereby vested with 

jurisdiction and it shall be its duty to set the matter for 

hearin9 upon 30 days• written notice to the county attorney 

of the county wherein the appeal is filed and such county 

attorney shall represent the states and thereupon the court 

shall take testimony and examine into the facts of the cases 

except that the issues shall be limited to whether a peace 

officer had reasonable grounds to believe th~ person had 

been driving or was in actual physical control of a vehicle 

upon the public highways while under the influence of 

+n~ox+ee~+ng--++qbor ~1• whether the person was placed 

under arrest. and whether such person refused to submit to 

the test. The court shall thereupon determine Nhether the 

petitioner is entitled to a license or is subject to 

suspension as heretofore provided.• 

-3- SB 111 
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Section 3· Section 6l-B-404t HCAt is dmended to read' 

"61-8-404. Evidence admissible. (1) Upon the trial of 

any criminal action or proceeding arising out oT acts 

alle~ed to have been committed by any person while oriving 

or in actual physical control oT a motor vehicle while under 

the influence of tn~~x+ee~Tn~++quer a!Labalt evidence of 

the amount of alcohol in the person•s blood at the time of 

the act alleged as shown by a chemical analysis cf his 

blood, breath• or urine is ajrnissible. 

(2) If the person under arrest refused to submit to 

the test as hereinabove provided, proof of refusal shall be 

admissible in dOY criminal action or proceeding arisinq out 

of acts alleged to have been committed while the person was 

driving or in actual physical control of a motor vehicle 

upon the public hiqhways while under the influ·?nce of 

+n~ew+ee~+nq-++~~ alcgbol. 

(3) The provisions o~ this part do not limit- the 

introduction of any other competent evidence oearing on the 

question of whether the person was under the influence of 

~n~ex+ea~+ftg-~+qaer alcohol.• 

Section 4• Section ·61-8-405, !"1C.A., is amended to read: 

"61-8-405. Administration of tests. (1) Dnly a 

physician or registered nurse nL--2t~_gua~~~Qll 

ws:let._tbJL_supgryjsion and direction_ of a pbysicj~ 

Legjstered ~ acting at the request of a peace officer 

-4- SB Ill 
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may withdraw blood for the purpose of determining the 

d.::ohclic content thtarein. This limitdtion shall not apply 

to the taking of breath or urine specim~ns. 

(2) The person tested may 9 at his own expense, have a 

physician or registered nurse of his own choosing administer 

a test, in addition to any administered at the direction of 

a peace officer, for the purpose of determining the amount 

of alcohol in his blood at the tima alleged as shown by 

chemical analysis of his blood• breath, or urine. The 

10 failure or inaDil ity to obtain an additional test by a 

11 person shall not preclude the admissibility in evidence of 

12 the test taken at the direction of a peace officer. 

13 (3) Upon the request of the person tested full 

14 information concerning the test taken at the. direction of 

15 the peace officer shall be made available to him or his 

16 

17 

attorney. 

(4) No physician or registered nurse QL__IlXJ:l.er: 

lH ~lifl.e>L_Ilfl.C.S.QD_-wWilJ: the •Wletll is i go anlLJiiJ:.etlli!n_!lf_a 

19 Q.bu~n_g.c._~gjstered -~ shall incur any civil or 

20 crilr.inal 1 iabil ity as a result of the proper administering 

21 of a blood test when requested in writing oy a peace officer 

22 to administer such a test. 

23 (5) If the test given under 61-B-402 is a chemical 

24 test of urine~ the person tested shall be given such privacy 

25 in the taking of the urine specimen as will insure the 

-5- So 111 
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accuracy of the specimen and 9 at the same time, maintain the 

dignity of the individual Involved. 

{6) The division of motor vehicles in cooperation with 

the 5~a~e--boerd--e~--ftee~~h--end--eft~~~eftmen~e+---&e+eftee~ 

Ul~lSIDH-_OE FORE~~ SCIENCES• or any other appropriate 

a9P-ncy, shall adopt uniform s~eftdard~ RUL~ for the giving 

of blood alcohol tests and may require certification of 

training to administer such tests as deemed necessary•" 

-End-

-6- 56 111 
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SENATE BILL NO• 111 

INTRODUCED BY STIMATl 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE DRIVING 

UNDEK INFLUENCE LAWS BY PROVIDING THAT QUALIFIED PERSONS 

ACTING UNDER THE SUPERVISION AND DIRECTION OF A PHYSICIAN OR 

A REGISTERED NURSE MAY WITHDRAW BLOOD FOR THE PURPOSE OF 

DETERMINING ALCOHOL CONTENT UNDER THE IMPLIED CONSENT LAW; 

BY EXTENDING PROTECTION FROM CIVIL OR CRIMINAL LIABILITY TO 

SUCH PERSONS ~CHANGING TH~~EERENCE TQ_l~_BULE-HAKING 

aQni; AND BY CHANGING "INTOXICATING LIQUOR" TO "ALCOHOL"; 

AMENDING SECTIONS 61-8-402• 61-8-403, 61-8-404, AND 

61-8-405, HCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l• Section 61-8-402• HCA, Is amended to read: 

•61-8-402· Chemical blood9 breathr or urine tests. (1) 

Any person who operates a motor vehicle upon the public 

highways of this state shall be deemed to have given 

consentt subject to the provisions of 61-8-401, to a 

chemical test of his blood, breath, or urine for the purpose 

of determining the alcoholic content of his blood if 

arrested 

physical 

by a peace 

control of 

officer 

a motol" 

for dJ"iving or 

vehicle while 

in actual 

under the 
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influence of +n~oM+ee~~ftg-~~or al~· The test shall be 

administered at the direction of a peace officer having 

reasonable grounds to believe the 

driving or In actual physical control 

upon the public highways of this 

person to have been 

of a motor vehicle 

state while under the 

influence of +~~+ee~+n~--+~~~er plcohoJ. The arrestinq 

officer may designate which one of the aforesaid tests shall 

be administered. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal, shall be 

deemed not to have withdrawn the consent provided by 

subsection (1) of thi_s section. 

(3) If a person under arrest refuses upon the request 

of a peace officer to submit to a chemical test designated 

by the arresting officer as provided in subsection (1) of 

this section, none shall be given, but the division, upon 

the receipt of a sworn report of the peace officer that he 

had reasonable grounds to believe the arrested person had 

been driving or was in actual physical control of a motor 

vehicle upon the public highways of this state while under 

the influence of +n~ex+e~+n~-~~~tier a~bQI and that the 

person had refused to submit to the test upon the request of 

the peace officer~ shall suspend the license or driving 

privilege of such person on the highways of this state for a 

period of 60 days. Like refusal by a nonresident shall be 

-2- SB 111 
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subject to suspension by tha division in like ~ranner. All 

such suspensions are subject to review as hereina£ter 

provided.• 

Section z. Section 61-8~03• HCA, is amended to read: 

•61-8-403. Right of appeal to court. The division 

shall i•mediately notify any person whose license or 

privilege to drive has been suspended, as hereinbefore 

authorized, In writing and such person shall have the right 

to file a petition within 30 days thereafter for a hearing 

in the matter In the dlstrict court in the county wherein 

suCh person shall reside. Such court Is hereby vested with 

jurisdiction and it shall be its duty to set the matter for 

haaring upon 30 days• written notice to the county attorney 

of the county wherein the appeal is filed and such county 

attorney shall represent the state, and thereupon the court 

shall take testimony and examine into the facts of the case, 

except that the issues shall be ll•ited to whether a peace 

officer had reasonable grounds to believe the person had 

been driving or was in actual physical control of a vehicle 

upon the public highways while under the influence of 

+neewtea~tng Ji~•er a)GQhpl, whether the person was placed 

under arrest, and whether such person refused to subait to 

the test. The court shall thereupon determine whether the 

petitioner is entitled to a license or is subject to 

suspension as heretofore provided.• 
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Section 3. Section 61-8~0~, MCA, is a•ended to read: 

8 61-8-ltO"to Evidence admissible. (1) Upon the trial of 

any criminal action or proceeding arisin9 out o~ acts 

alleged to -have bean com•ltted by any person while driving 

or. in actual .physical control of a Motor vehicle while under 

the influence of +n~-t-+Jtg-t-+ttttet"" illcghol,. evidence o~ 

the a•ount of alcohol in the person's blood at the ti11e of 

the act alleged as shown by a chemical analysis of his 

blood• breath• o~ urine is admissible. 

(2) If the person under arrest refused to subait to 

the test as hereinabove providedt proof of refusal shall be 

ad•issible in any cri•lnal action or proceeding arising out 

of acts alleged to have been ca.mitted while the person was 

driving or in actual physical control of a motor vehicle 

upon the public highways while under the influence of 

tnta~+ee~+n~t+qaor alcobQlo 

(3) The provisions of this part do not li11lt the 

introduction of any other competent evidence bearing on the 

question of whether the person was under the Influence of 

~eet+ng-~+~r alcghpt.• 

Section 4• Section 61-8-~05• MCA 9 Is aaended to read= 

•61-8-lt05o Administration of tests. (1) Only a 

physician or registered nurse or pther qyalifiad persQQ 

under tbe auperyisloa and djrgctjgn of a pbysis;liiD-.QJ: 

ugist;ere.d our$1: acting at the request of a peace officer 

_,_ sa 111 
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may w1thdraw blood for the purpose of determining the 

alcoholic content therein. This limitation shall not apply 

to the taking of breath or urine specimens. 

(2) The person tested may. at his own expense• have a 

physician or registered nurse of his own choosing administer 

a test 9 in addition to any administered at the direction of 

a peace officer, for the purpose of determining the amount 

of alcohol in his blood at the time alleged as shown by 

chemical analysis of his blood• breathy or urine. The 

10 failure or inability to obtain an additional test by a 

11 person shall not preclude the admissibility In evidence of 

12 the test taken at the direction of a peace officer. 

13 (3) Upon the request of the person tested full 

14 information concerning the test taken at the direction of 

15 the peace officer shall be made available to him or his 

16 

11 

attorney. 

(4) No physician or registered nurse IIL--!abl:L 

18 ~llLled- person uodec the sygeryj5jgn_aod directlQo_gf_a 

19 ~jclan gL_regjstered ~ shall incur any civil or 

20 criminal 1 iability as a result of the proper administering 

21 of a blood test when requested in writing by a peace officer 

22 to administer such a test. 

23 (5) If the test given under 61-8-402 is a chemical 

24 test of urine, the person tested shall be given such privacy 

25 in the taking of the urine specimen as will insure the 
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accuracy of the speci•en and, at the same tine• •aintain the 

dignity of the individual Involved. 

(6) The division of motor vehicles in cooperation with 

the s~a~e--eeerd--ef--hee~~h--en~--eft¥+renme~e+---se~enees 

UlllSlUH__OF FORENSIC SCIENCESt or any other appropriate 

agency, shall adopt uniform stend8Pe$ &ULfS for the giving 

of blood alcohol tests and may require certification of 

training to administer such tests as deemed necessary.• 

-End-
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SENATE Bill NO. 111 

INTRODUCED BY STIMATZ 

BY REQUEST OF THE DEPARTMENT OF JUSTICE 

A BILL FOR AN ACT ENTITLED: "A"' ACT TO AMEND THE DklVING 

UNDER INFLUENCE LAWS BY PROVIDING THAT QUALIFIED PERSONS 

ACTING UNDER THE SUPERVISION AND DIRECTION OF A PHYSICIAN DR 

A REGISTERED NURSE MAY WITHD~W BLOOD FOR THE PURPOSE OF 

DETERMINING ALCOHOL CONTENT UNDER THE IMPLIEO CONSENT LAW; 

BY EXTENDING PROTECTION FROM CIVIL OR CRIMINAL LIABILITY TO 

SUCH PERSONS ~!_-~HAN~!~!~B!fgRENCE TO THg RULC-HA~!_~ 

~!f AND BY CHANGING •INTOXICATING LIQUOR• TO "ALCOHOL"; 

AMENDING SECTIONS bl-8-402, b1-8-403o 61-8-404, AND 

61-8-405" MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-402• MCA, i's amended to read: 

•61-8-402. Chemical blood• breath, or urine t~sts. (1) 

Any person who operates a motor vehicle upon the public 

hiqhway5 of this state shall be deemed to have qtven 

consent• subject to the provisions of 61-8-401, to a 

chetni.cal test of hi.s blood, breath• or urine for the purpose 

of determtning the alcoholic. content of his blood if 

arre5ted by a peace officer for driving or in a<:tual 

pnysical control of a motor vehicle while under the 
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influence of ~"te•~~e~+"~-l~q~eP ~!cohgl• The test shdll be 

ad•inistered at the Oirect.ion of a peace officer having 

redsonable grounds to believe the person to hdve been 

driving or in actual physical control of a motor vehicle 

upon the public. highways of this state while under the 

influence of *"~&xfe~~+~--+t~or alcollg!• The arrestinq 

officer may designate which one of the aforesaid tests shall 

be administere~. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him incapable of refusal. shall be 

dee~ed not to have withdrawn the consent provided by 

subsection (11 of this section. 

(3) If a person under arrest refuses upon the request 

of a peace officer to sub~it to a chemical test designated 

by the arresting officer as provided in subsection (1) of 

this section, none shall be given. but the division. upon 

the receipt of a sworn report of the peace officer that he 

had reason3ble grounds to believe the arrested person had 

been driving or was in actual physical control of a motor 

vehicle upon the public highways of t.his state while under 

the influence of +~~e~~ea~~"~-+t~er ~~2! and that the 

person had refused to sub•it to the test upon the re4uest of 

the peace officer, shall suspend the license or driving 

pri.vileqe of such person on the highways of this state for a 

period of 60 days. Like .-efusal by a nonresident shall be 

R E F E R E N C E B I L L 
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subject to suspenston by the divl~iory in 1 ike manner. All 

such suspensions are subject to revte- as hereinafter 

pro vi ded.•• 

Section 2. Section 61-8-403, MCA, is amenDed to read: 

"bl-8-403. Right of appeal to court. The division 

sha 11 immediately notify any person whose 1 i cense or 

privilege to drive has been suspended, as hereinOefore 

authorized, in writing and such person shall have the right 

to file a petition within 30 days thereafter for a hearing 

in the ~atter in the district court in the county wherein 

such person shall reside. Such court is hereby vested with 

jurisdiction and it shall be its duty to set the Matter for 

hearing upon 30 days• written notice to the county attorney 

of the count)' wherein the appeal is filed and such count)' 

atto~n~y shall represent the state, and thereupon th~ court 

shall take testimony and examine into the facts of the case 9 

except that the issues shall be limited to whether a peace 

officer had reasondble grounds to believe the person had 

been drivtnq or was in actual physical control of a vehicle 

upon the public highways while under the influence of 

~"to~+e~~~"~--+•~~e? ~lcObQ!• whether the person was placed 

under arrest, and whether such person refused to submit to 

the test. fhe court shall thereupon determine whether the 

petitioner is entitled to a license or is subJect to 

suspension as heretoforP- provided." 
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Sec-tion 3. Section 61-8-4~, MCA, is amended ~o read: 

"61-8-404. Evidence admissible. llJ Upon the tridl of 

any cri•inal action or proceeding arasang out of get~ 

alleged to have been committed by any person ~hile driving 

or in ac~ual physical control of a motor vehicl@ while under 

the influence of ~~e•*eo~~"~-~~~uer alcon2!• evidence of 

the amount of dlcohol in the person's blood at the time of 

the act alleged as shown by a chemical analysi~ of his 

bloOd• breath• or urine is admissible. 

t2J If the person under arrest refused to submit to 

the test as hereinabove provided9 proof of refu~al shall be 

admissible in any criminal action or proceeding arislny out 

of acts alleged to have been committed while the person was 

driving or in actual physical control of a motor vehicle 

upon the public highways while under the influence of 

f~&x~eet~nq-+t~u~ ~!£ghol. 

(3) The provisions of this part do not 1 imi t the 

introduction of any other competent evid~nce o~arln~ on the 

question of whether the person was under the influence of 

+n~ex~ee~~ng-+tqH~ ~l£ohot.n 

Section 4. Section 61-8-405, ~(A• is a~nded to read: 

"61-8-405. Ad~inistration of tests• (I) On I Y ~ 

physlctan or registered nurse 2£ __ 9!~£-~!ifieQ_Q~~ 

Yn9~!-!h~--~YQ~rvis~~-2nQ_-2i£~l~-2f--~--~hxsicidD __ Q! 

regi~ed __ n~~~ acting at the request of a peace officer 
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may withdraw blood for the purpose of determining the 

31coholic content therein. This li~itation shall not apply 

to the taking of breath or urine specimens. 

(21 The person tested may~ at his own expense. hdve a 

physician or regastered nurse of his own choosing administer 

a test. in addition to any administered at the direction of 

a pe3ce officer, for the purpose of determining the amount 

of alcohol in his blood at the time alleged as shown by 

chemical analysis of his blood, breath, or urine. The 

failure or inability to obtain an additional test by a 

Ll person shall not preclude the admissibility in evtdence of 

lZ the test taken at the direction of a peace officer. 

13 (3) Upon the request of the person tested full 
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tnfo~mation concerning the test taken at the direction of 

the peace officer shall be made available to him or his 

attorney. 

(4) No physician or registered nurse 2J: __ 2S~ 

g~!lfl~Q _ _g~~~n __ yndeL __ !he su~iSiQD-2Q2-9i~ftlon_of~ 

~~l£i~rr_QL~9isterEd nurse shall 1ncur any cival or 

cri~inal liability as a result of the proper administering 

of a blood test when requested in writing by a peace officer 

to administer such a test. 

{51 If the test given under 61-8-402 i.s a chemic<ll 

24 test of urine~ the person tested shall be given such privacy 

2'5 tn the taking of the urine specunen as wi 11 in~ure the 
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accuracy of the specimen and. at the sa~e time. maintain the 

dignaty of the indivtdual involved. 

(6) The division of motor vehicles in cooperataon with 

the ~t~te--beerd--~--hee+th--end--e"•Troftme"~sJ---~~Tene~ 

DlV!~lQ~--y~ ___ FY~f~i!~--i£!fNCE~, or any other approp~iate 

agency, shall adopt uniform ~~eftddrd~ EYbf~ for the giving 

of blood alcohol tests and may requare certification of 

training to administer such tests as deemed necessary.R 

-End-

-6- ·SE Ill 


