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BILL NOe _Z:ﬂ_z_

INTRODUCED BY diacten,

A BILL FOR AM ACT ENTITLED: AN ACT TO ALLOW TAXPAYERS T7TOQ
PURSUE DECLARATORY JUDGMENT PROCEEDINGS TC TEST THE VALIDITY
IF TaX LEVIES; PROVIDING AN EXCEPTION FROM THE REQUIREMENT
OF PAYMAcNT OF TAXES UNDER PROTEST3 PRUVIDING FOR RELIEF 7O
ALL AFFCCTED TAXPAYERS IF THE CHALLENGED LEVY IS DECLARED
ILLEGAL; AND AMENCTING SECTIONS 15-1-401e 15-1-402y AND

15+1-404y MCAW™

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTIONe Section le Alternative vremedys (1) In
lieu of proceeding under 15-1-401 or 15-1-402y an aggrieved
taxpayer who has paid 3 contested taex mays without heving
first paid such tax wunder protests bring a declaratory
judawment action in the district court which seeks 2
declaretion that & tax levied by the state or one of its
subdivisions w3as illegally or unlawfully imposeds

(2) If the district court determines that such tax was
illegally or unlawfully imposads tha judgment may direct
that the revenues collected under the illegal levy be either
directly refundad to all taxpayers wmhe have neaid the illega)
Tevy or used to eliminate a similar levy in the ansuing  tax
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(3) A taxpayer who successfully brings a proceeding
under subsection {1} is entitled to attorney fees and costsa

Section 2. Section 15-1-401y MCAs is amended to  reads

"w15-i~4Dle Payment of license fees under protest ——
action to recovere (1) Whenever any license fee or tax is
demanded of any person for the use and benefit of the state
of Montana and the same is considered unlawful by the persen
from whom the same is demandedy such person may gQrogeed
under {sechion ll.or may pay the sames or so much thereof as
may be cons idered unlawfuly under written protests
specifying the grounds of protestes tc the state agency or
officer responsible for collecting the license fee or taxe

{2} The person paying or his legal representative may
bring an action in @ court of compatent jurisdiction against
the state  agency or officer responsibl=2 for cellecting the
license fee or tax to recover the sames wWithout intereste
Any action instituted to recover any license fee or tax paid
under protest wmust be commenced and summons and copy of
complaint served within 50 days «ftsr the date of payment
thereof to the state agency cr officar responsible for
collecting the license fee or tasxs If such action is decidec
adversaly to the states the state treasurer shalls upon
receiving & coapy of the final judgment in such actions
rafund such license fee or tax to the person in whose favor

such judgment is rendereda®

-2- INTRODUCED BILL
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Section 3e Section 15-1-402y ¥CA, is amended to read:

"15-1~-402« Payment of taxes under protest —— action to
recovers {1) In a11 cases of lavy of +taxess liCensess or
other demands for public revenue which are deemed unlawful
by the party whose property is thus taxed or from whom such
tax or license is demanded or enforcedy such party may
progeed under {section 1] or mays before such tax or license
becomes delinquents pay under written protest such portions
of such tax or license deemed unlawful to the cfficers
designated and authorized to cellect the samey specifying
the grounds of protest. Thereupon the party so paying or his
12gal reoresentatives may bring an action in any court of
competent jJurisdiction against the officers to whom said
1icense or tax was paid or against the county or
municipality in whose behalf the same was collected and the
department of revenue. 3cth the officers to whom the license
fee or tax was paid or the county or municipality in whose
behalf the same was ccllected and the departmant of revenue
must be served with summons and complaint W#ithin the time
prescribeds Any action instituted to recover any such
portions of license or tax paid under protest shall be
commenced and summons served vitpin 90 days after the date
of payment of the sames W%When any such Yicense or tax is
payable in installmentsy the first installment gortion of

such tax or license as may be deemed unlawful may be paid

-3=

10
11
12
13
14
is
is

17

19
210
21
22
23
24
25

LC 2372701

under written protest and suit commenced and summons sarved
to recover the same within the time hersin prescribeds ana
if any subsegquant instzallment of such licanse »r tax shall
become due or payable before the final determination of tha
suit commenced to reccover the first instzliment portion paid
under nrotesty then such subseguent installmert portion
deemed unlswful may also be paid under written protest and
no suit or action need be compenced to rFecover ths samey but
the determination of the suit or sction commenced to racover
the first Installment portion psid under protest shal?l
determine the right of tha party paying such subseguent
instaliment to have the same or any part thereof refunded to
hime A1V such portions of licenses and tax=s when so paid
under protest shall be deposited by the traasurer of the
county or municipality to the credit of a spe¢cial fund to bo
designated as protest fund and shall bLe invested in
interest—bearing deposits in lacal banks or savirgs and loan
associations and retained in such protest fund until the
Final determination of any suit or action +tc recover the
samee Mothing contained herein prohibits the investpont of
the moneys of this fund in the state wunified investment
programs The provision creating the special protest func
does not apply to any payments made under protest directly
to the states

{2) If no action is commenced within the time herelin
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specified or if such action be commenced and finally
determined in favor of the county or municipality or
treasurer thereofy the amount of such protested portions of
the license or tax snhall be taken from such protest fund and
deposited to the credit of the fund or funds to which the
same property beleongse but if such action is finally
determined adverszly to such county or municipality or the
treasurer thereofy then the treasurer shalles upon recsiving
a certified copy of the Ffinal judgment in said actiony
rafund to the person in whos2 favor such judgment s
rendered the amount of such protested portions of the
licenss or taxs with costs of suit and interest at the rate
currently paid on short-term interest-bearing time deposits
in banks in the county or 5% a years whichever is greaters
from the date of payment under proteste If such action was
comnenced for the purpose cf recovering the first
inst21¥ment portions of any such license or tax and any
supsequent instsllment thereof has been paid under protest
as herein providedy then the county treasurar shall, at the
time of refundino the amount of such first instaliment
requirad by such judgmenty 31s5¢ rafund such portion of any
subsz2quent installment as the person holding such  judgment
is ontitled to recovers together with interest thereon at
the rate of 9% & year from the date of payment under

protaste™
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Section 4« Section 15-1-404s MCA, is amended to read:
n15-1-404. Other remadies supersadads The remedy
repedigs hercby provided shall supersede the remedy of
injunction and all other remedies which might be invoked to

prevent the collaction of taxes or licenses alleged to be

irregularly levied or demandeds except in unusual cases

whare the remedy :gﬁgdigs hereby provided ¥= zrg deemed by
the court to be inadequatee®

Section Ss Codification instructiones Section 1 is
intended to be codified as an integral part of Title 15,
chapter ly part 4y and the provisions of Title 15, chapter
le part 4%e apply to section 1l

Ssection 6. Effective date. This act is effective on
July 1s 1981.

—-End-

T 5B/107
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Arproved by Committee
on Taxation

SENATE BILL NO. 107

INTRODUCED BY McCALLUM

A BILL FOR AN ACT ENTITLED: ®™AN ALT YO ALLOW TAXPAYERS TO
PURSUE DECLARATORY JUDGMENT PROCEEDINGS TO TEST THE VALIDITY
OF TAX LEVIES; PROVIDING AN EXCEPTION FROM THE REQUIREMENT
OF PAYMENT OF TAXES UNDER PROTEST; PROVIDING FGR RELIEF TO
ALL AFFECTED TAXPAYERS if THE CHALLENGED LEVY IS DECLARED
ILLEGAL; AND AMENDING SECTIONS 15-1-401s 15-1-402¢ AND

15~1=404y MCAL"™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW-SEEFIONs—-Sectton-tv——Alternattve-—remedys———ti1—in
tHrea-af-proceedrng-onder—15-1-48i-or-15-i-<02v-an--aggr ieved
taxpayer ——whoa-——~Ras--pard-a-contested-tax-mayy-withooe-having
firat-patd-SHeA-—tax——uonder-—protesty——bring--a--decltaratory
Jodgment-—-—actron——in—-the——¢istrict-~cndrt--which--seeks--a
declarstion—thnt-a~-tax—-tevied-by-the-state-—or-—one——of -1ty
sabdivrstons-was-itiegatiy-ar-unitowfolriy-imposeds

124 —$f~the-district-court-determines-that-soch-tax-was
ttegatiy-—or—ontowfotty-—imposedy--the—judgment-may-drrect
that-the-revenues—cottected-under-the—ittiegat—tevy-be-etther
directiy-refunded—to-atd-taxpayers-who-have-patrd-the-ridegat
‘evy-or-used-to-ettmenate-a-similar-tevy-in-the-ensoing-—tax
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t3r——A--taxpayer--whe——3oceessfutty-brings-a-proceeding
ander-subsection—{i}-ts-entitied-to-ateorney-fees-and-costan

MEW _SECTION. SECTION L. ALVERNATIVE REMEDY. {1} __AN

AGGRIEVED TAXPAYER MAY, IN LIEU OF PROCEEDING UNDER_15-1-401

OR__15-1-4902s BRING A__DECLARATORY__JUDGMENT ACTION IN_ THE

DISTRICT COURT SEEKING A DECLARATION THAT A TAX LEVIED _BY

THE SYATE OR ONE__OF ITS SUBDIVISIONS WAS ILLEGALLY OR

UNLAWFULLY IMPOSED OR _EXCEEDED THE TAXING AUTHORITY OF THE

ENTITY IMPOSING THE TAXs

[2)__THE _ACTION _MUST BE BROUGHT WEITHIN 90 DAYS OF THE

IMPOSITION OF THE TAXe _THE_ _COURT __SHALL CONSOLIDATE _ALL

ACTIONS _BROUGHT UNDER SUBSECTION_ _{1) WHICH CHALLENGE THE

SAME TAX LEVYs THE OECISION OF THE COURT_SHALL APPLY TO _ALL

SIMILARLY SITUATED TAXPAYERS EXCEPT _THOSE TAXPAYERS WH(I ARE

EXCLUDED_UNDER [ SECTION T].

NEW _SECTIONL. SECTION 2. PROCEDURE. {1) _EXCEPT AS

PROVIDED _IN__SUBSECTION (2)s AN ACTION_PURSUANT TO [SECTION

1] 1S SUBJECT _TO THE PROVISIONS OF TITLE 27 CHAPTER 8.

£2) IN LIEY OF THE REQUIREMENT OF _27-8-301ly A PARTY

BRINGING AN ACTION_UNDER_[SECVIGON 1] MAY ELECT TO USE:

{A) THE_ PROCEDURES AVAILABLE_UNDER THE MONTANA RULES

OF CIVIL PROCEDURE FOR BRINGING A CLASS ACTIONs TITLE _25¢

CHAPTER 20y RULE_23; DR

(B)_ THE PROCEDURE PRAVIDED FOR_TIN_SUBSECTION {3).

£3)__{A) A _PARTY BRINGING_ AN ACTION UNDER [SECTION_1]

~2= S8 107

SECOND READING
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MAY ELECT TD _GIVE NOTICE_AS_PROVIDED IN THIS SUBSECTION. &

PARTY _SO__ELECTING _MuST PUBLISH NOTICE_THAT AN ACTION Ha$

SEEN BROUGHT. THE NOTICE MUST BE PUBLISHED AV __LEAST ONCE

EACH__WEEK FOR & CONSECUTIVE WEEKS IN A _NEWSPAPER OF GENERAL

CIRCULATION PUSLISHED IN_THE__COUNTY_ _WHERE__THE ACTION__IS

COMMENCED _AND TN DTHER COUNTIES WITHIN THE JURISDICTION OF

THE_TAXING AUTHORITY. THE NOTICE SHALL _ADVISE EACH SIMILARLY

SITUATED TAXPAYER THATz:

(1} THE COURY WILL EXCLUDE HIM FROM THE CLASS IF HE SO

REQUESTS BY_A SPECIFIC DATE;

{I1) _THE__JUDGMENTs WHETHER_ _FAVORABLE OR_NOTy WILL

INCLUDE _ALL SIMILARLY SITUATED_TAXPAYERS WHO_0O NOT REQUEST

T0_BE EXCLUDED; AND

(IIL) ANY SIMILARLY SITUATED TAXPAYER _®HO _DOES__NOT

REQUEST EXCLUSION_ _MAYs IF HE DESIRESy ENTER_AN APPEARANCE.

{B) _AN_ELECTION TO _GIVE NOTICE UNDER__IHIS _SUBSECTLON

DOES __NOT PREVENT ANY_ _PARTY _TO THE _ACTION FROM SERVING

PRAOCESS ON OTHER _INTERESTED PARTIES.

{4) IN A PROCEEDING UNDER [SECTION 1] AtL _ISSUES SHALL

BE TRIED aY THE COURT.

NEW_SECTION., SECTION 3. REMEDY. _IF__ THE _ OISTRICT

COURT_ DETERMINES THAT_  THE TAX WAS _TLLEGALLY OR _UNLAWFULLY

IMPOSED OR_EXCEEDED THE__TAXING_ _AUTHORITY OF THE__ENTITY

IMPOSING THE TAXs THE JUDGMENT MAY DIRECT:

1%) THAY THE _REVENUE COLLECTED UNDER_THE ILLFGAL TAX
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BE_DIRECTLY REFUNDED TO_THE__TAXPAYERS _wWHO_ _MAVE PAID _THE

ILLEGAL _TAX_AND_WHO HAVE_NOY BEEN EXCLUDED FROM THE_ACTION;

{2)__THAT THE REVENUE COLLECTED UNDER_THE _ILLEGAL _TAX

BE_USED_TO REDUCE A SIMILAR_LEVY_ IN_THE_ENSUING_TAX YEAR; OR

[3)__SuLH DTHER REMEDY AS THE COURT__CUNSIDERS

APPROPRIATE.

NEW_SECTION. SECTION 4. TAX_TO BE  PAID. _ THE _TAXES

THAY _ARE__BEING__CHALLENGED_ UNDER_[SECTION 1] MUST BE PAILD

HWHEN DUE _AS A CONDITION OF CONTINUING THE ACTION.

Section 5. Section 15-1-401ls MCAy is amended to read:
"15-1-401l. Payment of license fees under protest ——
action to recovers {1) Whenever any license fee or tax is
demanded of any person for the use and benefit of the state
of Mentana and the same is considered unlawful by the person
fram whom the same 5 demandeds such person wmay proceed

under [section_l] or _may pay the samees or so much thereof as

may be considered unlawful, under written proteste
specifying the grounds of protestey to the state agency or
officer responsible for collecting the license fee or tax.

{2) The person paying or his legal representative may
brinj) an action in a court of competent jurisdiction against
the state agency or officer responsible for collecting the
license fee aor tax to recover the samee without Interest.
Any action instituted to recover any license fee or tax paid

under protest must be commenced and summons and copy of

-G~ 5B 107
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complaint served within 60 days after the date of payment
thereof to the state agency or officer responsible for
colliecting the license fee or taxe If such action is decided
adversely to the states the state treasurer shalls upon
receiving a copy of the final judgment in such actions
refund such ticense Fee or tax to the person in whose favor
such judgment is rendered.™

Section 6. Section 15-1-402y MCAe is amended to read:

®15-1-402. Payment of taxes under protest -- action to
recoveres (1) In atl cases of levy of taxesy licensess or
other dewands for public revenue which are deemed unlawful
by the party whose property is thus taxed or from whom such
tax or license is demended or enforceds such party may

proceed_under [section 11 or maye before such tax or license

becomes delinguents pay under written protest swuch portions
of such tax or license deemed unlawful to the officers
designated and authorized to collect the sames specifying
the jrounds of protests Thereupon the party so paying or his
legal representatives may bring an action in any court of
competent jurisdiction ayainst the officers to whom said
license or tax was paid or against the county or
municipality in whose behalf the same was collected and the
department of revenue. Both the officers to whom the license
fee or tax was paid or the county or municipality in whose

pehalf the same was collected and the department of revenue
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must be served with sumpmons and complaint within the time
prescribeds Any action instituted to recover any such
portions of license or tax paid under protest shall be
commenced and summons served within 90 days after the date
of payment of the same. When any such license or tax is
payable in instalimentss the fFirst installment portion of
such tax or license as may be deemed unlawful may be paid
unger written protest and suit commenced and summons served
to recover the same within the time herein prescribeds and
if any subsequent installment of such license or tax shall
become due or payable befgre the final determination of the
suit commenced to recover the first installment portion paid
under protest: then such subsequent installment portion
deemed unlawful may also be paid under written protest and
no suit or action need be commenced to recover the sames but
the determination of the suit or action commenced to0 recover
the first installment portion paid wunder protest shall
determine the rvight of the party paying such subsequent
inst3liment to have the same or any part thereof refunded to
hime A1l such portions of licenses and taxes when so0 paid
under protest shall be deposited by the treasurer of the
county or municipality to the credit of a special fund to be
designated as protest fund and shall be invested in
interest-bearing deposits in local banks or savings and loan

associations and retained in sSuch protest fund until the

-&- S8 107
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final determi&ation of any suit or action to recover the
sames Nothing contained herein prohibits the investment of
the moneys of this fund in the state unified investment
program. The provision <creating the special protest fund
does not apply to any payments made under protest directly
to the state.

{2) If no action is commenced within the time herein
specified or if such action be commenced and Ffinally
determined in favor of the county or municipatlity or
treasurer thereof, the amount of such protested portions of
the license or tax shall be taken from such protest fund and
deposited to the credit of the fund or funds to which the
same property belongss but if such action is finalty
determined adversely to such county or municipality or the
treasurer thereafs then the treasurer shalls upon receiving
a certified copy of the final judgment in said actions
refund te the person in whose favor Such judgment is
rendered the amount of such protested portions of the
license or taxs with costs of suit and interest at the rate
currently paid on short-term interest-bearing time deposits
it banks ‘in the county or 5%°a yeary whichever is greaterys
from the date of payment under protest. If such action was
commenced for the purpose of recovering the first
installment portions of any such license or tax and any

subsequent instal¥ment thereof has been pajd under protest
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as herein provideds then the county treasurer shallsy at the
time af refunding the amount of such first installment
required by such judgments also refund such portion of any
subsequent installment as the person holding such judgment
is entitled to recovers together with interest thereon at
the rate of 6% a vyear from the date of payment under
protest.”

Section T« Section 15-~1-404y MCAs is amended to read:

"15-1-404s Other remedies superseded. The remedy
remedies hereby provided shall supersede the remedy of
injunction and all other remedies which might be invoked to
prevent the <collection of taxes or licenses alleged to be
irreqularly levied or demandedy except in unusual cases
where the remedy remedies hereby provided s are deemed by
the court to be inadequate.®

Section 8. Codification instruction. Seetren SECTIONS
1 +9% THROUGH 4 ARE intended to be codified as an integral
part of Title 1S5y chapter Ly part 4+ and the provisions of
Title 15+ chapter Lr part 4r apply to section SECTIONS t
THROUGH 4+

Section 9. Effective datee. This act is effective on
July 1. 1981,

-End=

-8~ 58 107
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SENATE 8ILL NO. 107

INTRODUCED BY McCALLUM

A.B!LL FOR AN ACT ENTITLED: ™AN ACT YO ALLOW TAXPAYERS TO
PURSUE DECLARATORY JUOGMENT PROCEEOINGS TO TEST THE VALIDITY
OF TAX LEVIES; PROVIDING AN EXCEPTION FROM THE REQUIREMENT
OF PAYMENT OF TAXES UNDER PROTEST: PROYIGING FOR RELIEF TO
ALL AFFECTED TAXPAYERS [IF THE CHALLENGEC LEVY IS DECLARED
[LLEGAL; AND ﬁ?END[NG SECTIONS 15-1-401y 15-1-402+ AND

L5—1-4044+ MCAL™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW-SEEFION s --Section—1v——Alternarive——rencgye——t+§-in
+Heu-of-proceedrng-under—15-1-408t-or—15-t-40iv-an--sgqrieved
taxpayer--who--has--patd-a-contested-—ton-mayyy-withoot-having
first-potrd-such~-tax--under-—protesty-—bring--a--decltarotory
judgment---action-—in——the—-dtatrict——court—-which--seeks--o
dectaratton—that—a-tax—ievred-by-the-stete--or——one——of-—ita
subdivisitons—was-ittegatty-ar-uniawfolty—taposeds
t23—4f-the-drstrict-court-determines-that-such-tax-was
+Heqaldy—ar—ontanfoliy——inposedy——the-judgment-aay-divens
that—the-revernnes—cottected—onder—the—titegat-tevy-be-either
directiy-refunded-to-ali-taxpayere-who-have-pord-the-tttegat
+ev7-ef-esed-te-tﬁfninete-a—si’&+ef—+e11-in-the—ensﬂing—-tex
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t3¥—-4A--taxpayer--who--sueeessfuliy-brings-s-proceeding
angder~sobsection—{ti}-is-entitied-to-attorney-fees-and-costss

NEW _SECTION. SECTION 1. ALTERNATIVE REMEDY. £11. AN

AGGRIEVED TAXPAYER MAYy 1IN _LIEU_OF PROCEEDING UNDER 15-1-401

OR _15-1-6402y BRING__A_ DECLARATORY JUDGMENT ACTION IN_THE

DISTRICT COURT SEEKING A DECLARATION THAT A__TAX_ LEVIED _BY

JHE __SYATE OR ONE_OF _JITS SUBDIVISIONS WAS ILLEGALLY OR

UNLAWEULLY [MPOSED OR_EXCEEDED_THE _TAXING AUTHORIYY OF THE

ENTITY_IMPOSING THE TAXe

12) _THE _ACYION_ _MUST BE BROUGHT_WETHIN 9G_DAYS OF THE

IMPOSITION OF YTHE TAXa_ _THE_ COURT__SHALL CONSOLIDATE  ALL

ACTIONS BROUGHY _UNDER _SUBSECTION_ _{1) WHICH CHALLENGE THE

SAME _TYAX LEVYs THE DECISION_DF YHE COURT _SHALL APPLY TD _ALL

SIMILARLY SITUAYED VAXPAYERS EXCEPT_THOSE TAXPAYERS WHO ARE

EXCLUDED UNDER [ SECTION 71

NEW SECTION. SECTION 2. PROCEDURE. 1) _EXCEPT AS

PROVIDED  IN_SUBSECTION (2)s AN _ACTION PURSUANT TO [ SECTION

1] 15 _SUBJECT TO THE PROVISIONS OF TITLE 27y CHAPTER_B8a

{2) IN LIEY OF THE REQUIREMENT OF 27-8-301y A FPARTY

BRINGING AN ACTION UNDER [SECTION 1] MAY ELECT TG _USE:

fAY THE PROCEDURES AVAILABLE UNDER _THE MONTANA RULES

OF CIVIL PROCEDURE _FOR BRINGING A CLASS ACTIONy _TITLE 25,

CHAPTER 20 RULE 2335 OR

{BY THE PROCEDURE PROVIDED FOR_IN SUBSECTION [3).

[3)__{A} A_ PARTY ERINGFNG AN ACTION UNDER [ SECTION 1]

-2- s& 107
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MAY_ELECT TO GIVE NOTICE _AS PROVIDED IN THIS SUBSECTIUNS A

PARTY SO ELECTING MUST_ _PUBLISH NOVICE THAT AN ACTION HAS

BEEN BROUGHYa THE NOTICE MUST BE PUBLISHED AT LEAST _ONCE

EACH WEEK FOR & CONSECUTIVE WEEKS IN A NEWSPAPER OF GENERAL

CIRCULATION_PUSLISHED iN THE COUMNTY _WHERE THE ACTION_ _IS

COMMENCED _AND IN OYHER COUNTIES WITHIN THE JURISDICTION OF

THE TAXING AUTHORITY. THE NOTICE SHALL ADVISE EACH SIMILARLY

SITUATED TAXPAYER THAT:

(I} THE COURT wWILl EXCLUDE HIM FROM TME CLASS LF HE 50

REQUESTS BY A _SPECIFIC DATE;

(1) THE JUDGMENT,s WHETHER FAVORABLE OR__NOF¥, _WILL

INCLUDE _ALL SIMILARLY SITUATEO TAXPAYERS WHO DO_NOT REQUEST

TO_BE EXCLUDED; AND

(IIE) ANY SIMILARLY SITUATED TAXPAYER wHO _ODES _NOT

REQUEST _EXCLUSION MAYs IF HE DESIRESs ENTER _AN_APPEARANCE.

{B8)_ _AN_ELECTION _TO GIVE NOTICE UNDER _THIS_ _SUBSECTION

DOES __NOT__PREVENT _ANY_ _PARTY__J10 THE_ _ACTION FROM SERVING

PROCESS _ON_OTHER INTERESTED PARTIES.

{4)__IN A PROCEEDING UNDER [SECTION 1] ati ISSUES SHALL

BE TRIED BY_ THE COURT.

NEW SECTION. SECTION 3. REMEDY. If THE DISTRICT

COURY OETERMINES THAT THE TAX MWAS ILLEGALLY OR UNLAWFULLY

IMPOSED OR EXCEEDED THE TAXING_ _AUTHORITY OF THE_ ENTITY

IMPOSING THE TAXy THE JUDGMENT MAY DIRECT:

{1} THAT_ _THE REVENUE COLLECTED UNDER THE ILLEGAL Tax
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BE_DIRECTLY REFUNDED TO THE TAXPAYERS WHO _HAVE PATO _THE

ILLEGAL _TAX AND_WHO HAVE _NOY BEENM _EXCLUDED FROM _THE ACTION;

{2)__THAT THE REVENUE COLLECTED UNDER THE _ILLEGAL _TaAX

BE_USED YO REDUCE A _SIMILAR LEVY IN_ THE_ENSUING_TAX YEAR; OR

(3} __SucH OTHER REMEDY AS THE__COURT CONSIDERS

APPROPRIATE.

NEW_SECTIONS SECTION 4.  TAX TO BE PAID. IHE TAKES

THAT ARE_BEING CHALLENGED UNDER_[SECTION 1] _MUST BE PAILD

NHEN DUE A5 A CONDITION BF CONTINUING THE ACTION.

Section 5. Section 15-1-401s MCAs is amended to read:
"15-1-401l. Payment of license fees under protest =--
action to recovers (1) Whenever any license fee or tax is
demanded of any person for the use and benefit of the state
of Montana and the same is considered unlawful by the person
from whom the same is demandeds sSuch person wmay proceed

under [section 1] or may pay the sSames or so much thereof as

may be considered unlawfuly under written protests
specifying the grounds of protests to the state agency or
officer rasponsible for collecting the tTicense fee or taxa

(2) The person paying or his legal representative ®May
briny an action in a court of competent jurisdiction against
the state agency or officer responsible for collecting the
license fee or tax to rfcover the samey without interests
Any action instituted to recover any license fee or tax paid

under protest must be commenced and summons and copy of
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complaint served within 60 days after the date of payment
thereof to the state agency or officer responsible for
collecting the license fee or taxe If such action is decided
adversely to the states the state treasurer shalls upon
receiving @ copy of the final judgment in such actiony
refund such license fee or tax to the person in whose Ffavor
such judgment is rendered."™

Section 6. Section 15-1-402y MCAs is amended to read:

"15-1-402. Payment af taxes under protest — action to
recovers {1y In all cases of levy of taxesy licensess or
other demands for public revenue which are deemed unlawful
by the party whose property is thus taxed or from whom such
tax or license is demanded or enforceds such party smay

proceed under [section_1] or mays before such tax or license

becomes delinquenty pay under written protest such portions
of such tax or lticense deemed unlawful to the officers
designated and aythorized to collect the samee specifying
the grounds of protests Thereupon the party so paying or his
teqgal representatives wmay bring an action in any court of
competent jurisdiction against the officers to whom s5aid
Vicense or tax was paid or against the county or
municipality in whose behalf the same was collected and the
department of revenueas 3oth the officers to whom the license
fee o©r tax was paid or the county or municipality in whose

behalf the same was collected and the department of revenue
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must be served with summons and complaint within the time
prescribed. Any action instituted to recover any such
portions of license or tax paid under protest shall be
commenced and summons served within %0 days after the date
of payment of the same. When any such license or tax is
payable in installmentsy the first installment portion of
such tax or license as may be deemed unlawful may be paid
unger written protest and sSuit commenced and summons Served
to recover the same within the time herein prescribedy and
if any subsequent installment of such license or tax shall
become due or payable before the final determination of the
suit commenced to recover the first instal lment portion paid
under protests then such subsequent installment portion
deemed wuntawful may also be paid under written protest and
no suitt or action need be commenced to recover the sames but
the determination of the suit or action commenced to recover
the first installment portion paid under protest shall
determine the right of the party paying such subsequent
installment to have the same or any part thereof refunded to
hime A1} such portions of licenses and taxes when so paid
under protest shall be deposited by the treasurer of the
county or municipality to the c¢redit of a special fund to be
designated as protest fund and shall be invested in
interest-bearing deposits in local banks or savings and loan

associations and retained in such protest fund until the
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final determination of any suit or action tc recover the
samee Nothing contained herein prohibits the investment of
the moneys of this fund in the state unified investment
programs The provision creating the special protest fund
does not apply to any payments made under protest directly
to the states

(2} If no action is commenced within the time herein
specified or if such action be commenced and finally
getermined in favor of the county or wmunicipality or
treasurer thereof, the amount of such protested portions of
the license or tax shall be taken from such protest fund and
deposited to the credit of the fund or funds to which the
same property belongss but if such action is Ffinally
determined adversely to such county or municipality or the
treasurer thereofy then the treasurer shalls upen receiving
a certified copy of the final judgment in said actions
refund to the person Iin whose Favor such judgment ;s
rendered the amount of such protested portions of the
Ticense or taxy with costs of suit and interest at the rate
currently paid on short-term interest-bearing time deposits
in banks in the county or 5% a years whichever s greatery
from the date of payment under protests If such action was
commenced for the purpose of recovering the first
installment portions of any such license or tax and any

subsequent installment thereof has been paid under protest
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as herein provideds then the county treasurer shalls at the
time of refunding the amount of such first installment
required by such judgments also refund such portion of any
subsequent installment as the person holding such judgment
is entitled to recovers together with interesé thereon at
the rate of 63 & year from the date of payment under
protest.™

Section 7. Section 15+-1-404y MCAes is amended to read:

"15-1-404s Other remedies supersadeda The remedy
remedies hereby provided shall supersede the remedy of
injunction and all other remedies which might be invoked to
prevent the collection of taxes or licenses alleged to be
irregularly levied or demandeds except in wunusual cases
where the remedy remedies hereby provided i3 3re deemed by
the court to be inadeguate.”

Section 8. Codification instruction. Seetton SECTIONS

1 &3 THROUGH _4_ ARE intended to be codified as an integral

part of Title 15, chapter ls part 4+ and the provisions of
Title 15, chapter 1ls part %+ apply to seetyon SECTIONS 1
THROUGH 4.

Sectijon 9. Effective date. This act is effaective on
July 1y 1981,

~End—
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SENATE BILL NG. 107

INTRODUCED BY McCALLUM

A BILL FOR AN ACT ENTITLED: *aN ACT TO ALLOW TAXPAYERS TO
PURSUE DECLARATORY JUDGMENT PROCEEDINGS TO TEST THE VALIDITY
0F TAX LEVIES; PROVIDING AN EXCEPTION FROM THE REQUIREMENT
OF PAYMENT OF TAXES UNDER PROTEST; PROVIDING FOR RELIEF TO
ALL AFFECTED TAXPAYERS [IF THE CHALLENGED LEVY IS5 UDECLARED
ILLEGAL; AND AMENDING SECTIONS 15-1-401¢ 15-1-402+ AND

15-1-40%y MLA; AND PROVIGING AN EFFECTIVE DATE."™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
HEW-SEETIBNw—-SecttonLte-—Atternstive-~remedyv--—-{iy-in
tren-of-proceeding-ander-15-1t-48i-or-15-1+-402v-an-—-agqrieved
taxpayer——who——hae--patd-o—contested—tax-mayy-without-heving
firat-patd-soch-—tex——ander-—protesty-——oring-—o--deckaratory
judgment—---action-—-in—-the--distriet--court—whith--seeks--s
declarotion-that-a-tox-tevred-by~the-stote——or-~one--of-—1ty
sobdrrrsrony-was—i+tiegadiy-or—ontonfoiiy—imposeds
t2¥=-3f-the-distrret-court-deterntnes-that-such-tox-was
tHegalty—or—untawfuelly--inposedy--the-judgment-may-direct
that-the-revenues-collecred-under-the-ittegal-tevy-be-either
directiy-refunded-to-ati-texpayers-who-have-paid-the-itteqgal
tevy-or-used-vo-stHiminate-a-simi tar-tevy-in-the-ensoing- -tax
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£33 ——A--toxpayer—-who--socecessfoldy-brings-a-proceeding
under-subsection—tiy-is—entitied-to-attorney-fees-and —costss

NEW_SECTION. SECTION 1. ALTERNATIVE REMEDY. fl1) AN

AGGRIEVED TAXPAYER MAYs IN LIEU OF PROCEED ING UNDER_15-1-401

OR__15-1-402y BRING A DECLARATORY JUDGMENT ACFION IN THE

DISTRICY COURT SEEXKING A DECLARATION THAT A _TAX_ _tEVIED 8Y

FHE STATE (R ONE__OF _ITS _SUBDIVISIONS _WAS_ ILLEGALLY OR

UNLAWFULLY TMPOSED OR EXCEEDED_THE TAXING AUTHORETY OF THE

ENTITY IMPUSING _THE TAX.

£2) _THE__ACTION_ _MUST BE BROUGHT WITHIN 90 _DAYS OF THE

IMPOSITION OF THE TAX. _THE COURT _SHALL CONSOLIDATE _ALL

ACYIOGNS BROUGHT UNDER _SUBSECTION (1) WHICH CHALELENGE THE

SAME _TAX LEVY. THE DECISION OF THE COURT_SHALL APPLY TO__ALL

SIMILARLY SITUATED TAXPAYERS EXCEPY_THOSE_TAXPAYERS WHO ARE

EXCLUDED_UNDER [SECTION 3 2.

MEW SECTION. SECTION 2. PROCEDURE. 1) _EXLEPT AS

PROVIDED_ IN_ SUBSECTION (2)s AN _ACFION PURSUANT_TO [ SECTION

1] IS SUBJECT TO THE PROVISIONS OF _TITLE 27y CHAPTER 8.

{2) _IN LIEU OF THE REQUIREMENT OF 27-8-30Ls A PARTY

BRINGING AN ACTION UNDER [SECTION L] MAY ELECY TO USE:

fA) _THE PRDCEODURES _AVAILABLE UNDER THE MONTANA RULES

GF CIVIL PROCEDURE FUR BRINGING A CLASS _ACTIONs TITLE _25»

CHAPTER_20s RULE 23; OR

{B) _THE PROCEDURE PROVIDED FOR IN SUBSECTION (3}«

L£3)_ _{A} A__PARTY BRINGING AN ACTION UNDER [SECTION 1]

-2- S8 107
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MAY ELELT TO _GIVE NOTICE AS PROVIDED TN THIS SUBSECTIUNS A

PARTY SO ELECTENG__MUST_ PUBLISH NOTICE THAT AN ACTION HAS

BEEN BROUGHT. THE NOTICE MUST BE_ PUSLISHED _AY LEAST ONCE

EACH_ _WEEK FOR & CONSECUTIVE WEEKS IN A NEWSPAPER OF GENERAL

CIRCULATION PUBLISHED IN THE_ COUNTY_ WHERE _THE ACTION_ IS

COMMENCED _AND__IN OTHER COUNTIES WITHIN THE_JURISDICTION QF

THE_TAXING AUTHORITY. THE NOTICE_SHALL ADVISE EaLH SIMILARLY

SITUATED_TAXPAYER THAT:

(I} THE COURT WILL EXCLUDE HIM FROM_THE_CELASS IF _HE SO

REQUESTS BY A SPECIFIC DATE;

{11) THE__JUDGMENTs WHETHER _FAVORABLE OR__NOTs WIEL

INCLUDE ALt SIMILARLY SITUATED TAXPAYERS WHO DQ_NOT REQUEST

TO BE_EXCLUDED; AND

(IIE} ANY SIMILARLY SITUATED TAXPAYER WHO _DOES _NUT

REQUEST EXCLUSION MAYs IF HE DESIRESs ENTER AN_APPEARANCE.

£B)  THE COURT SHALL EXCLUDE A TAXPAYER _FROM AN ACTION

BROUGHT PURSUANT TD {SECTION_1j IF THE PERSON_BRINGING THE

ACTION PUBLISHES NOTICE AS PROVIDED _IN _SUBSECTION (3) OF

THIS SECTION AND THE TAXPAYER REQUESTS YO BE_ ExCLUDED_a¥_THE

DATE SPECIFIED IN_THE_NOTICE.

tBH{C) _AN__ ELECTION __TO__ GIVE

SUBSEEF+EN SUBSECTION {3) OF THIS SECTION DDES NOT_ _PREVENT

NOTICE _UNDER FHiIS

ANY _PARTY TO THE _ACTION FROM ScRVING PROCESS ON DTHER

INYERESTED PARFIESS

{4} _IN_A PRICEEDING UNDER [SECTION_1] ALL_ISSUES SHALL
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BE TRIED BY THE_COURT,

NEW_SECTIONy SECTIQON 3. REMEDY. IF THE__DISTRICT

COURY DETERMINES THAT THE TAX WAS _TLLEGALLY OR_UNLAWFULLY

IMPOSEDR OR EXCEEDED THE _TAXING AUTHORITY OF THE ENTITY

IMPOSING THE TAXs THE_ JUOGMENT MAY DIRECT:

1) THAY THE_REVENUE COLLECTED _UNDER_THE _TLLEGAL _TAX

BE _DIRECKLY _REFUNDED__TO _THE _TAXPAVERS WHO HAVE PAID THE

ILLEGAL TAX AND WHO HAVE NGY BEEN EXCLUDED FROM_THE _ACTION;

£2)__THAT _THE _REVENUE COLLELTED UNDER THE ILLEGAL TAX

BE_USED_TD REDUCE A STIMILAR LEVY IN THE ENSUING _TAX YEAR; OR

{3)__SUCH _DTHER REMEDY AS THE COURT CONSTDERS

MNEHW_SECTION., SECTION %o Tax 710 BE PAID. THE TAXES

THAT ARE _BEING CHALLENGED UNDER _fSECTION 1] MuST BE _PAID

WHEN_DUE AS_A CONDITION_ Of CONTINUING THE ACTION.

5ection 5« Section 15-1-401s MCAs s amended to read?

"15~-1-401-. Payment of ljicense fees under protest -—-—-
action to recovers (1) Whenever any license fee Oor toax is
demanded of any person for the use and berefit of the state
of Montana and the same is considered untawful by the person
from whom the same i3 demandeds such person may proceed
undey {section_ 1] or_may pay the sames or 50 msch thereof as
may be considered unlawful, under written proteste
specifying the grounds of protests to the state agency ar

officer responsible for collecting the license fee or taxe
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{2) The person paying or his legal representative may
bring an action in a court of competent jurisdiction against
the state agency or officer responsible for  collecting the
license fee or tax to recover the samer without intereste.
Any action instituted to recover any license fee or tax paid
under protest must be Ccommenced and summons and copy of
complaint served wWithin 60 days after the date of payment
thereof to the state agency or officer responsible for
collecting the license fee or taxe If such action is decided
adversely to the states the state treasurer shall, upon
receiving a copy of the final judgment in such actions
refund such license fee or tax to the person in whose favor
such juagment is rendered.”

Section 6. Section i5-1-402y MCAs is amended to read:

®15-1-402. Payment of taxes under protest -— action to
recovers (1) In all cases of levy of taxess licenses. or
other demands for public¢ revenue which are deemed uniliowful
by the party whase property is thus taxed or from whom such
tax or license is demanded or enforceds such party wmay

proceed _under {Section 1] or mays before such tax or license

becomes delinquents pay under written protest such portiens
of such tax or license deemed unlawful to the officers
designated and authorized to c¢ollect the samey specifying
the grounds of proteste Thereupon the party so paying or his

legal representatives may bring an action in any court of
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competent jurisdiction against the officers to whom said
license or tax was paid or against the county or
municipality in whose behalf the same was collected and the
department of revenues 80th the officers to whom the license
fee or tax was paid or the county or municipality in whose
behalf the same was collected and the department of revenue
must be served with summons and complaint within the time
prescribeds Any action instituted ta recover any such
portions of license or tax paid under protest shall be
commenced and summons Served within 90 days after the date
of payment of the some. When any such license or tax is
payable in installments, the first installment portion of
such tax or license a5 may be deemed unlawful wmay be paid
under written protest and suii commenced and summons served
to recover the same within the time herein prescribeds and
if any sSubsequent installment of such ticense or tax shall
become due or payable before the final determination of the
suit commenced to recover the first installment portion paid
uader protests then such subsequent installment portion
deemed unlawful may also be paid under written protest and
no suit or action need be commenced to recover the sameés but
the determination of the suit or action commenced to recover
tha Ffirst installment portion paid under protest shall
determine the right of the party paying such subsequent

instaiiment to have the same or any part thereof refunded to
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hime Al such portiaons of licenses and taxes when so paid
under protest shall be deposited by the treasurer of the
county or municipality to the credit of a special Fund to be
designated as protest fund and shall Dbe invested jn
interest-bearing deposits in local banks or savings and loan
associations and retained in such protest fund wuntil the
final determination of any suit or action to recover the
same. Nothing contained herein prohibits the investment of
the moneys of this fund in the state unifjed investment
programs The pravision creating the special protest fund
does pot apply to any paysents made under protest directly
to the state.

{2} If ne action is commenced within the time herein
specified or if such action be commenced and finally
determined in favor of the county ar municipality or
treasurer  thereofy the amount of such protested portions of
the license or tax shall be taken from such protest fund and
deposited to the credit of the fund or funds to which the
same property belongss Bbut if such action is finaily
determined adversely to such county or municipality or the
treasurer thereofs then the treasurer shall: upon receiving
a certified copy of the Ffinal judgment in said actions
refund to the person in whose favor such judgment is
rendered the amount of such protested portions of the

license or taxy with costs of suit and interest at the raxe
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currently paid on short-term interest-bearing time dJdeposits
in banks in the county or 5% a yeary whichevar is jreatery
from the date of payment under protests If such action was
commenced for the purpose of recovering the first
instaliment portions of any such ticense or tax and any
subsequent installment thereof has been paid under protest
as herein provideds then the county treasurer shalls at the
time of refunding the amount of such first installment
required by such judgments, also refund such portion of any
subsequent installment as the person holding Such judgment
is entitled to recovers together with interest thereon at
the rate of &% a vyear from the date of payment under
protest.™

section 7. Section 15-1-404y MCAs is amended to read:

*15-1-404e Other remadies supersededs The remedy
remedies hereby provided shall supersede the remedy of
injunction and all other remedies which wmight be invoked to
prevent the callection of taxes or licenses alleged to be
irregularty levied or demandeds except in unusual cases
where the remedy remedies hereby provided +% are deemed Oy
the court to be inadeguate.™

Section 8. Codification instruction. Seetton SECTIONS
1 5 THROUGH 4 ARE intended to be codified as an integral

Title 15, chapter ls part 4+ apply to Ssection SECTIONS 1
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1 THROUGH %«

2 Section 9. Effective date. This act is effective on
3 July 1+ 1981

-End-
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MARCH 21, 1981

HOUSE TAXATION COMMITTEE AMENDMENTS TO SENATE BILL NO. 107
Third Reading be amended as follows:

1. Page 2, line 15.

Following: " {SECTION"

Strike: "7"

Insert: "2"

2. Page 3.

Following: 1line 15

Insert: "(b) The court shall exclude a taxpayer from an action

brought pursuant to (section 1} if the person bringing the action
publishes notice as provided in subsection (3) of this section and
the taxpayer requests to be excluded by the date specified in the
notice." :

Reletter: subsequent subsection

3. Page 3, line 16.

Following: “UNDER"

Strike: "THIS SUBSECTION"

Insert: "subsection (3) of this section"




