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__SENATE  BILL NG .35

INTROIDUCED BY B. BROWN

5Y PEQUEST COF THE MONTANA HUMAN RIGHTS COMMISSION

A BILL FOR AN ACT ENTITLED: ™AN ACT TC GEMNERALLY REVISE AND
CLARIFY LAWS RELATING TO HUMAN RISGHTS 3Y SHOWING THE
INTERELATIONSHIP OF CHAPTERS 2 AND 3 OF TITLE 49y MCAG BY
PROVIGING A METHOD OF APPOINTING AN ACTING COMMISSIONSR TO
REPLACE AN ADSENT COMMISSIONER; BY CLARIFYING ADMINISTRATIVE
CONTESTED CASE PROCEDURES; AMENDING SECTIONS 49-2-101,
49-2-202¢ %9-2-20%s 49-2-301s 49-2-401s 49-2-402¢ 49-2-501,
49~2-502y 49-2-505y 49-2-601ly %#9-3-101 THROUGH 49-3-1C4,

49-3-222y 49-3-204y 49-3-2054 49-3-302y AND 49-3-303, MCA."

BE IT ENACTED BY THE LEGISLATURE GF THE STATE OF MONTARA:
Section le Section 49-2-101y MCAs is amended to raad:
n49-2-101- Definitionse As used in this-—-~-chapter

chopters_2_and_3» unless the context requires otherwiszs the

following definitions apply:

{1} "Age®™ means number of y=ars since kirths It does
not imean level of maturity or ability to handle
responsibilitye These Tatter criteria may represent
legitimate considerations as reasonable grounds for
discrimination without refarence to agee.

{2) ™Commission® means the commission for human rights
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LC 0288701

provided for in 2-15-17C6.

{(3) "Credit" means the right granted by a creditor to
a person toc defer payment of a debts to incur debt and defer
its payments or to purchase property or services and defer
payment therafore It includes without limitation the right
to incur and defer debt which is secured by residential real
propertye

{4) "Credit transaction™ means any invitation to apply
for credity application for credits extension of credits or
credit salee

{3) "Creditor™ means a person whos reqularly or as a
part of his businessy arranges for the extension of credit
for which the payment of a financial charge or interest is
requireds whether in connection with loanss sale of property

or servicess or othervises

{6} "Educational institution® means 2 publtic or
private institution and includes an academys college;
elemeptary or secondary school; extension courses;

kindergarten; nursery; school system;i university; Dbusinessy
nursings professional, secretarialy technicaly or vocational
school; or agent of an educational institutions

{7) "Employee™ means any Iindividual employed by an
employere

(&) ™Employser™ means an employer of ons or more

persons but does not include a3 fraternals charitabley or

-2- INTRODUCED BILL
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religious association or corporation if the asscciation or
corpgoration is not organized either for private profit or te
provide accommodations or services that are available on a
nenmembership basise

(9) "Employment agency"™ means a person undertzkinrg to
procure employees or opportunitiss to worke

(1C) ™Financial institution® means a comaercial_ banks
trust companys savings banky finance companys savings and
Toan associations investment companys Or insurance companye

{iIl1) "Housing accommodation™ means a building or
portion of a buildinges whether constructed or tc be
constructedsy which is or will be wused as the sleeping
quarters of its occupantse

{12) ™Labor worganization"™ means an organization or an
agent of an organization organized for the purnoses in whole
or in parte of collective bargaininty of gealing with
employers concterning grievances or terms or cenditions of
employments or of other wmutual aid &nd protection of
employeess

{12) "Mental handicap®™ means any mental disability
resulting in subaverage inteliectual functioning or impaired
social competencee

{14) "National origin® means ancestrys

(15) "Person™ means one or more individualse T2bor

unionssy partnershipsy associationss corporationsy 12321
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reprasentativesy mutual companioss joint-stock compeniess
trustsy wunincorporated employees’ associaticnss employarss
euployment agenciesy or labor organizationss

(16) "Physical handicap™ means 3 physical disabilitys
infirmitys malformations or disfigureanent which is caused by
bocdily injurys birth defecty or illnessy including enilepsye.
It includes withnout 1limitation any degree of paralysis;
amputation; Yack of physical coordination;i blindness or
visual impediment; deafness or hearing impediment; muteness
or speech impediment; or physical reliance on a guide dog
for the blinds & whealchairs or any other remedial appliance

or devices

{17) "Public accommodation™ means a place which caters
or offers its servicesy goodss or facilities to the general
public subject only to the conditions and Tlimitations
established by 1aw and applicable to ail persons alike. It
inctudes withcut limitation a public inns restaurants eoting
houses hotely roadhousey place where food or alcoholic
beverages or malt liquors are sold for <consumptions motels
soda fountains soft drink parlors tavern, nightclubs trailer
parke rescrty campgrounds barbershops beauty parlory
bathroomy resthcuses theatery swimmning pools skating rinks
aclf coursce cafes ice cream parlory transportation companys
or hospital and all other public amusement and business

establishmentse
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118)  _®Righit-to-sue letter” means.a letter requested by
a-cogplainaot from the commission staff in order to file _a
discrimipation action in distrigi couris

+383{13) "Staff™ or “commission staff"™ means the staff
of the commission for human rightse®

Section 2« Section 49-2-2024 MCAs is amended to read:

"49-2—-202e Authority to require posted noticee The

commission may reguire any employers employment agencys

Tabor unions educational institutione or financial
institution or the ownery lesseey managers agenty or
employee of any public accommodation or housing

accommedation subject to this chapter 2 or 3 of this title

to poste #n a conspicucus place on his premises or in the
accommodations a notice to be prepared or approved by the
commission containing relevant information that the
commission considers necessary to explain this chapters any
person or institution subject to this section who refuses to
conply with an order of the commission respecting the
posting of a notice is qguilty of a wmisdemeanor and
punishable by a fine of not more than $50e"

Section 3e Section 69-2-204s MCAy is 2mended to read:

"49-2-204e Commission to adopt rules. The commission
shall adopt procedural and substantive rules necessary to

irplement thte—~echapter chapters 2 _aod 3 _of _this _title.

Rulemaking procedures shall comply with the reguiremesnts of
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the Hontana Administrative Procedure Act.™

Section 4. Section 49-2-301s MCAy is amended to read:

"49-2-301e Retaliation prahibitede It is an unlawful
discriminatory practice for a persons educational
institutiony financial institutions or governmental entity
ofF agency to dischargey expels blacklists or otherwise
discriminate against an individual because he has opposed
any practices forbidden under this chapter 2_or__3 . _of_ _this
titles or because he has filed a complaints testifieds
assisteds Or participated in any manner in an investigation
or proceeding under this chaptere®

Section S5« Section 49-2-302s ¥CAy is amended to read:

"49-2~302« Aidings coercings or attemptinge It is
unlawful for a persony educational institutions financial
institutiony or governmental entity or agency to aids abets
incites compely or coerce the doing of an act forbidden
under th+s chapter 2 _or 3 of fhis Ltitle or to attempt to do
SCe™

Section Se Section 49-2-401e MCAs is amended to read:

"49-2-401s Procedure for claiming exemptione A persons
educational institutions financial institutiong or
governmental entity or agency who cor which seeks to be
exempted frow the requirements of chapter 2 _of this title or
part 3 of this chapter may petition the commission for a

declaratory ruling as provided in 2-4-501 of the Montana

¥z
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Administrative Procedure Acte If the commission finds that
reasonable grounds for granting an exemption existy it may
issu2 a ruling exempting the petitioner from the particular
provisions This sactione howevers shall be strictly
construedsy and the burden is on the petitionar to
demonstrate thst an exemption should be yranted.®

Section Ta Section 49-2-402y %CAy is amended to read:

"49-2-402+ "Reasonable™ to be strictly construsde. Any
grounds urged as a “reasonable™ basis for an exemption under
any section of +th+s chapter 2_yr 3 of this title shall be
strictly construeda®

Section 8. Section 49-2-501y MCAs is amended to vread:

"49-2-501ls Filing complaintse (1) A complaint may be
filed by or on hehalf of any person claiming to be aggrieved
by any discriminatory practice prohibited by ¢his chapter 2
or__3 of this titlee The complaint must be in the form of 2
written, verified complaint stating tha name and address of
the persons ecducational institutiones financial institutiony
or governmental entity or agency:aITeged to have engaged in
the discriminatory practice and the particulars of the
alleged discriminatory practicee. The commission staff may
file a complaint in 1like manner when a discriminatory
practice comes to its attentione

{2} A complaint under +h+s chapter 2__or .3 _of _this

title must be filed with the cornission within 180 days
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after the alleged unlawful discriminatory practice occurred
or was discovereds Any complaint not filed within the time
set forth herein may not be considered by the commissione®

Section 9« Section 49-2-502y MCAs is amended to r=2ad:

"49-2-502« Motification of and action by commissSione
The staff shall notify the commission in writing of =211
complaints filed with the commissicne The commission shall
meet a ainimum of four times a year tc hear and act upon all
complaints filede The chzirman_of the commission mway appoint
an__gcting commission member Ig vote ip place of ap absept

megbers”™
Section 10 Section 49-2-505s MCAs is amended to read:

"49-2-505. Contested case hearinge {1} If the informal
efforts to eliminate the alleqed discrimination are
unsuccessful  and . the complainant _does _not _reguest _a
right-to~sue letters the staff shall inform the commission
of the fzilure and the cormmission shall cause written nctice
to be serveds together with a copy of the complainte
requiring the persons educational institutions financial
institutions or governmental entity or agency charged in the
complaint to answer the allegations of the complaint at a
hearing before the commissione

(2) The hearing must be held by the commission in the
county where the wunlawful conduct is alleged to have

occurrad unless the persons institutions entitys or agency

-g=
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charged in the complaint or the commission requests a change
of wvenue for good cause shown. The case in support of the
complaint may be presented bLefore the commission by the
staffy the complainanty or an attocrney renresenting the
complainants. The hearing and any subsequent proceedings
under t«his chanoter must be held in accordance with the
Montana Administrative Procedure Act except as provided in
49-2-503«

(3) The commission may make provisions for defraying
the expenses of ap indigent party in 2 contested case
nearing held pursuant to this chapters

(4) The prevsiling party in a hearing under this
section may bring an action in district court for attorneys®
feas. The court in its discretion may allow the prevaiting
party reasonable attorneys® feess An action under this
section wmust comply with the Montana Rules of Civil
Procadure.®

Section lle Section 49-2-£0ls %CAy is amended toc read:

n49-2-601e Criminal penaltys A persony educational
institutiony or financial institutions cither public or
privates or a governmental entity or agency who or which
willfully engages in an wunlawful discriminatory practice
prohibited by +h+s chapter 2__or _3_ _of _this _titles or
willfully resistsy preventsy impedess or interferes with the

commissionsy the departmentsy or any of its authorized
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representatives in the performance of a duty under this
chapter 2_or 3 of this titles or who or ashich willfully
viclatas an order of the commission or willfully violates
th+s chapter 2 _or 3 of this title in any other manner is
quilty of a misdemeanor and is punishable by a fine of not
moT e ‘than $500 or by imprisonmant feor not more than 6
montlhise or oothe”

Section 12« Section 49-3-101y MCA, is amended to read:

"49-3-101le Definitionse As used in ¢&hts-—chapter
chapters 2 and 3 _of this _titles the following definitions
apply:

(1} ™State and local governmental agencies™ meanss:

{a) all branches, departmentssy officesy Dboardsye
bureause commissionsey agenciesy university unitse collegess
and other instrumentalities of state governmené; and

(b) countiesy citiess townss schoel districtse andg
cther units of local government and all instrumentalities of
lTocal governmente

(2) “dualtifications™ means such qualifications as are
genuinely related to competent parformance of the particular
occupational taske"

Section 13« Section 49-3-102s MCAy is amended to read:

#45-3-102« what local governmental units affected.
Local Jovernmental units a2ffected by +his—chapter chapiers_2

and_ 3 _of this title include a1l political subdivisions of



19

11

12

i3

14

15

is

17

18

19

20

21

22

23

24

25

LC 0238/01

the statesy including schocl districtse™

Section l4e Section 49-3-103y HMCAs is5 amended to read:

"49~3-103. Permitted distinctionse Nothing in this
chapter or chapter 2 of fthis tifle shall prohibit any public
or private employer:

t1) from enforcing a differentiation based on age or
physical or mental handicap when based on a bona fide
cccupational quatification reasonably necessary to the
normal operation of the particular business cr where the
differentiation is based on reasonable factors other than
ages

{(2) from observing the terms of a bona fide seniority
system or any bona fide employee benefit plian such as 2
retirementy pensions or insurance plan which is not a
subterfuge to evade the purposes of this chaptere except
that no such employee benefit plan shall excuse the failure
to hire any individual; or

{3) from discharging or otherwise disciplining an
individual for good cause«"

Section 15« Section 49-3-104e MCAy is amended to read:

“49-3-104. fuctas not requireds Nothing in this
chapter 2_gr 3 _oqf this tit]le shali be construed as requiring
the institution of a system of quotas for reprasentation of
any sexs ages religiousy racials ethnics or cther group

affected by this chaptera.®
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Section 16« Section 49-3-202, MCAs is amended t3> read:

“49-3~202. Employment referrals and ptacement
serviceses (1) AY1 state and local geovernmental agenciess
including educational institutionss which provide employment
refarrals or gplacement services to public or arivata
employers shall accept job orders on 2 fair practice basise
A job request indicating an intention to exclude a person
because of races colore religions creeds political ideasy
sexy ages marital statuss physical or wmental handicaps or
national crigin shall be rejected.

{(2) AT state and 1local governmental agencies shall
cooparate in programs developed by the commission for human
rights for the purpose of brcadening the base of job
recruitment and shall further coopersts with employers and
unions providing such programse

(3) The department of labor and industry shall
cooperate with the ccmmission for human rignts in
encouraging and enforcing compliance by employers and labor
unions Wwith the policy of this-ehapter chapiers 2 a0d 3  of
this_title and promotion of equal emplicyment opportunities.®

Section 1T7e. Section 49-3-204, MCA, i5 amended to read:

"49-3-204. Licensings No state or lccal governmental
agency may grante denys or revoke the license or charter of
a person on the grounds of races colors religions creedy

potizical ideasy sexy ages marital statuse physicel or

-12-
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mental handicaps or national origine Fach state or Jocal
governmental agency shall take such appropriate action in
the exercise of its licensing or regulatory power as will
assure equal treatment of all personsy eliminata
discriminations and enforce compliance with the policy of
this—chapter chapters 2 and 2 of this titlee"

Section 18e Section 49-3-20%y MCAs is amended to read:

"49-3-205. Governmental servicess (1) A}l services of
every state or local governmental agency must be performed
without discrimination based upon races cclors religione
creedy political ideass sexs ages marital statuss physical
or mental handicaps or national origine

{2) No state or local facility may be wused in the
furtherance of any discriminatory practices nor may a state
or tocal governmental agency become a party to an agreements
arrangements or plan which hes the effect of sanctioning
discriminatory practicess

{3} =Zach state or local governmental agency shall
analyze all of its operations to ascertain possiatle
instances of noncompliance with the policy of this-chapter
chapters 2 and 3 _of _this .fitles and shall initiate
comprehensive programs to remedy any defect found to 2xiste®

Section 19. Section 49-3-302y MCAy is amended to reag:

"49-3-302« Annual reports to govsrnor. A1l state

governmental agencies which report tc¢ the governcor shaltl
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include in their annual reports to the governor activities
undertaken in the past year to effectuate this——chapter
chapters 2 _apd 3 __gf this title- Such reports shall cover
both internal activities and external relations with the
public or with other state agencies and shall contain other
information as specifically requested by the governors"

Section 20. Section 49-3-303y %CAy is 2mended to read:

"49-3-303. Remecies for individuals. (1) Any person
claiming to be aggrieved by a viclation of any provision of
this chapter may file a complaint for redress of the
viclation with the commission for human rightss _The
complaint_shall be filed within the time limii set forih _in
49-2-50%(2) and shall . be considered Ly _the compission
according to the procedures in chapter 2.

{2)_ _After o _complaint _has been _filed _upder _this
section _or _42-2-5C1 _for 180 days or after ihe commission
staff determines that its informal efferis to eliminate the
allezed discrimipation _ore upsuccessfules _whicheyer counss
firsts jt shalle 3t the request of the complainant. issue o
LigDi:igziﬁﬁ_--13ELELx__.Ihﬂ_._QQmm15§lﬂs__ﬁDﬁll-_ﬂiﬁmi&i._i
cosplaint when c. right-to-sus letter Is issued.

L3} _a_complainapt who bas been issued _a _pight-tozsus
letier  maye  within 90 days. of the date cf ihatf Jeiiers end
spor—f+}inqg-that-complaine-—wayyr—in——additteony petition the

district court in the district where ¢the-complainmatk-resides

v 545
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or-—where the alleged violation occurred for appropriate
reliefs The court may grant such reliefs by injunction or
otherwisey as it considers appropriate. Commencement of the
administrative remedy does not preclude the judicial remedy
unless. the case has already beep certified to the commission
for_ s coniested case hearing.

t2¥{4) Actions under this section are original
actionse"

NEW_SECTICN. Section 2le Cther provisions applicables.
In addition to the provisions of this chaptersy the following
sections apply to this chapter: 49-3-101 through 49-3-104%y
49~3-20Z2¢ 49-3-204y 49-3-205¢ and 49-3-3202.

NEW _SECTIdN. Section 22e. Applicability of other
provisionse In addition to the provisions of this chaptery
the following sections apply to this chapter: 49-2-101,
49=-2-2029 49-2~20%e 49-2-301y 49-2-3024 45~2~%01lye 49-2-4024
49-2-5C01y and 49-2-601.

Section 23« Codification instructionse (1} Section 21
is intended to be codified as an integral part of Title 49y
chapter 2.

{2) Section 22 is intended to be codified as an
integral part of Title 49y chapter 3.

—End-~



