House Bill 809
In The House

February 19, 1981 Introduced and referred
to Committee on Judiciary.

April 23, 1981 Died in Committee.
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__HOUSE __ SILL NO. _809 _

’

INTRLUDUCED 3

A BILL FOR AN ACT ENTITLED: *™AN ACT TO LICENSE AND REGULATE
PERSONS WHOD PURPORT TS BE ABLE TO DETECT DECEPTIGNe VERIFY
TRUTHFULNESSs CR PRCVIDS A DIAGNGSTIC OPINION OF EZITHER
THROUGH THE USE OF ANY DEVICE OR INSTRUMENT CAPASBLE OF
MEASURING OR RECURDING S00ILY RESPLNSES OR
PSYCHOPHYSIOLOGICAL ACTIVITIZS; TO CREATE A EOARD OF
PULYGRAPH EXAMINERS WITH LICEMSING AND REGULATORY POWERS
OVER THESE PERSONS AND INSTRUMENTS; TO PROUOVIDE PERALTIES FOR

YISGLATIONS; AND TO PROVIDE AN IMMEDIATE EFFECTIVE DATE.™

27 IT SNACTED BY THE LEGISLATURE OF THE STATS OF MONTAMNA:

Section le 2oard of polygraph axaminerse (1) There is
a board of polygraph examinerses

(2) TYhe board consists of five membars appointed by
th2 jovernor and confirmed by the senatee

{a) Each smeaber shall:

{i) be a citizen of thes United Stztess

{(ii) have been a resident of the stat2 for at 1least 1
year before appointment; and

(iii) be 2 licensed pclygraph examinar ore in the case
of th: initial boarde a cerson who fulfills the reguiraagsents

faor - license undaer [sections 2 throuah 147a.
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{b}) At least three members shall be public examiners
employed by the state or local governmente No more than two
membz2rs may be employed by the same person or 332ncye

{3) In addition to the board membersy the governor
shall appoint an advisory consultant whe is an sttcrney
licensed to practice law in the state tc assist the boarde

{4) (a) Except as provided in subsection (4)(b)s
members shall serve staggered 4-year termse

(b} To implement the staggered-term systems two
members appeointed to the initial board shall serve for 2
yearsy two members for 3 yearss and one member for 4 yearse.

{5} If a wvacancy on the board occurss the governor
shall appoint a mewmber to fill the position for the
unexpired terme.

{6) The board is allccated to the department of
professioha] and occupational licensing foar administrative
purposas only as prescriped in 2-15-121+ Howevery the board
may hire its own personnel.

Section 2. UDefinitionse In [sections 2 through 1473y
unless the context clearly indicates otherwisey the
foellowing definitions apply:

{1) TMBoara"™ means the board of polygraph examiners
provided for in [secticon 1je

{¢) T"™Exaninecw means an  individual whe is being

exanineds testeds or questioned by an  examiner for  the

-2- INTRODUCED BILL
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purpose of detecting deception or verifyins truthfulnesse

(3} “Examiner™ means 2 person whos

{23) purports to detect deceptiony verify truthfulness,
or provide a diagnostic ooinion of cither of these throuagh
the use of a mechanical device or instrumants;

{b} represents that he can or does offar the szrvice
of detecting deceptione verifying truthfulnesss or providing
a diagnostic cpinion of cither of these through the use of z
mechanical device or instrument; or

(c} wuses a mechanical device or instrument to measure
of record an individual®s badily responsas or
psychophysiological activities to anable or assist the
detection of deceptions the verification of truthfulnessy or
the reperting of a diagnostic opinion regarding ecither of
thesce

Section 3. Minimum standards for instruments or
devicese (1) A person may not use or attempt to wuse 2ny
instrument or device for the purpose of detecting deception}
verifying truthfulnesse or assisting in the reporting of =
diagnostic opinion as to either of these unless the
instrument or devicey at a minimumy is capable of recording
visuellys permanentlyy and simultaneously indications of an
examinee®s:

{a) cardiovascular patterns;

{b) respiratcry pattern; and
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{c) galvanic skin rasponse pattern.

{2) Indications of othar ssychoohysiologiczl changes
or bodily responsss may also be recorded in addition t> ths
minisum standards stipulatad in subsaction {1).

(3} The oberations usa2e or attoapted wuse of an
instrument or device that does not meet the minimum
ragquirements stipulated in  subsection (1} is subjzct to
penalties as provided in [section 15].

Section 4« Organization -- compensatien and eaxpenses
of memberse (1) The board shall meet within 20 dzys
following [the effective date of this sct] to elect =2
chairmansy Vvice-chairmans and secretary from its mamrbership.
The term of office shall be 1 yezra

{2} Board members are entitled to compensstion of 323
a day for attending board meetincs and travel expens=2s 3s
provided for in 2-18-501 through Z-13-503.

Section 5. Heeting; -— quaruin -— vote required for
actione (1) The board shall meet at least once evary &
months at & places days and hour determinaa by the sosrd
memberse

(2) A majority of the members of the board constitutes
a quorums and the vote of a majority of tha board members is
sufficient for passage of any business or proposal that
comes npefore the boarde

Section 6 Powers and duties of boirds The board

-l'_
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shall:

{1) adopt rules in accordance with the #Hontana
Administrative Procedure Act to carry out the provisions of
[sections 2 through 1%]3%

{2) administersy coordinates and enforce tha provisions
of fsections 2 through 153]; and

(3) adopt a seal by which the board may authenticate
its documentse

Section 7« License requirede No pzrson without first
securing a license as provided in [sections 2 through 14}
may:

{1) use or attempt to use any mechanical device or
instrument for the purpose of detecting deceptions verifying
truthfulnesssy or reporting a diagnostic opinion regarding
either of these;

(2) purport to detect deception or verify truthfulness
through mechanical devices or instrumnsnts;

{3) advertise or represent thgt he ¢an or does offer
the service of detectiny deceptions verifying truthfulnesse
or reporting a agiagnostic opinion regarding an individuzl®s
decention or truthfulness throuyh mechanical devices cr
instruwrents;

t4) aettempt to hold hims=21f out as & polygraph
axaainzr  or rtefar to hiws2lf by zay terminology thet woulc

indicsty or convay the imrressinn that he can or tur res to
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detect deception or verify truthfulness <throuch mechanical
devices or instruments;

{5} wuse any of the technical descriptive terminolony
peculiar to or interchangeable with the administration of
polygraph examinationss the interpretation thereofs or the
detection of deception and the verification of +truthfulness
resulting thersfroms.

Section B. Issuance of examiner's license without
examinatione {1) A person wupon d4apslicstion to <the board
detec  within 30 deys after [tne affective dute of this =ct]
ans saymznt of th:. required Ticense fe: shell ée issucd  on
sXaminzr®s license withsut axemin.tian it he satisfies the
oucrn ny affidavit or oth<rwise that ne is qualified as

follows

{a) he has actually engaged in the occupations
professions or practice as an examiner for at lezst 1 year
baefore applying wunder this subsection andsy during that
periode has used instruments that satisfy +the requirements
of [section 3]} ang

{b) he substantially fulfillts +the raquiremants for
licensing in [section 9]Je

{2} {a) Exceot as provided in subsection (b}s 2
nonr=sident  anplicant licensed as a polygraph examiner in
enotaar state snall wunon application to the owuarg  >ngd

paymant of the required license fer n= issued ani =x.riner's
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license without examination if he satisfies the bDbDoard by
affidavit or otherwise that he is quelifiad as followss:

(i) hne has legally administered polygraph sxaminetions
in the state in which he is Yicenseg for at least 1 year
before applying under this subsectian; 2nd

{ii) he substantially fulfills the raquiresents for
licensing in [section 9]

(b} No license may be issucsd without examination uander
subsection {(2)(a) unless the state in which the spplicant is
licensed has and maintains licensing requirements
substantially equivalent to thos2 provided in [sections 2
through 15} and grants similar raciprocity to examinars
licensed in Hontanae

Saction 9« Issuvance of examinerts license with
examinations (1) Upon application and payment of the
required fee, an applicant may be grantad 3 license as an
examinar if he:

tay is at least 18 years of age;

{b) is a citizen of the United States;

{c) has been a resident of the state for at least 6
months immediately before the date of nhis applications

{d) is of good moral charactar;

{e} has not been <convicted of a falony or a
misdemeanor involving moral turpitudss

{f} has either of thes fellowing:

-T-
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(i) an academic degreey At least at the baccalaureate
levels from an accredited college or univarsity; or

{ii) a high school diploma cr its equivalant from a0
accredited high school and at least 3 y=zars of continuous
investiqgative experience with a recognizea law enforcaient
or novernmentz? investigative agancy;i and

{g) has satisfactorily passed the required qualifying
examination conducted by the board or under its supzrvision
to determine his competency to obtain a licensz to practice
A% an =Xaminera

{2) The applicant must satisfy all other raqguirements
in this section before taking the gualification examination.

Section 10« Feese (1) The board shall adopt and charge
nonrefundable examinationsy applicationy licenses and renewal
fees commensurate with the costs of processing znd issuinges

(2) A1l fees collected by the board under this section
must ba deposited in the earmarked revenue fund for the use
of the boards subject to 37-1-101{6).

Section ll« Terias of license -- vrenewals (1) An
examiner®'s license is issued for 1 year or such portion as
remains at the time issued 2nd may be reneweds if it hss not
bezn revokea or suspendedy before Decewmber 31 of each yaar,
A license that is not renewed expires 23t midniaht on
Dacepber 3le

{2) An examiner whose license has =xjired may =t any

-5—-
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time within 2 years after the expiration date obtain a
renewal Jlicensa without examinatione. An examiner whose
license expired while he was in active duty in the armed
forces of the United States or the national guard may rencw
nis license without examination within  years after
discharge from servicas

Section 12« Suspension and revocatione AN examiner's
license may be suspended for a fixed period or may be
revoked if after a hearing beforz the board it is determined
that the examiner:?

{l1) obtained the license by fraudulent representation;

{2} has been convicted of a felony or a crime
involvine moral turpitudey including but not Timited to
dishcnestys frauds or unauthorized divulging or selling of
information or evidence;

t3) employs wmisrepresentations false promisess or
misleading advertising for the puroose of directly or
indirectly obtaining business;

{%) 1is incompetent tc act as an examiner;

{5) allowed his license to be used by an wunlicensed
person;

(5) viclated the provisions of [s=actions 2 through 147}
or a8 rule adopted by the hoard;

(7)) willfully cr noglicently aidea or aheti2a 2nother

exaniner in violating the provisions of [socticens 2 throuch
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141 cor a ruie adopted by the board;

{8) failed to provides within a reasonable amount of
times information requested by the board relating to &
formz) complaint filed with the board ianvolvino the
examiner;

(%) is mentally i11;

{10) failaed to inform the =axaminee of 311 specific
question areas to be explored before their actual
exploration during an examination;

(11) conducted an examination without having informed
the examinee that:

(a) he has a right te refuse or accept the
examination;

{b) he cannot be discharged from employment solely
because he refuses or accepts the examination;

(c) " he has a right to halt the examination in progress
at any timej

{d) he is not required to answer any questions or give
any information; end

{e) any information he wvoluntears coulc be used
agains:t him or made available to the party requesting the

examination unless otherwise specified and agreed to in

(12) failad to infora the exeminee of the results of an

examination if so reuusstede

-10-
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Section 13« Board hearinge 2efore refusing an
application or suspending or rewvoking 2 licensey the board
shall notify the applicant or licensee hy mail nct less than
30 days before taking actione The notice must include a
statemant that the applicant or licensee may rzgusst 2
hearing within 20 days of receipt of the notice. If the
applicant or licensee reqguests a hearing within that periods
the provisions concerning contested casés in the Montana
Administrative Procedure Act apply to the hearinde An
applicant or examiner who is aggrieved by a final decision
in a contested case is also entitled to judicial review
under the Montana Administrative Procedurz Acte

Section 1l4. Admissibitity of results as evidencea
Nothing in [sections 2 through 13] permits tha results of
polyagraph examinations or lie detector tests to be
introduced or admitted as evidence in 2 courte

Section 15. Penaltye A person who violates [sections 2
through 143 is guilty of a wmisdemeanor and subject to a fine
not exceeding $300 or Iimprisonment not :xceeding & months,
or bothe

Section 1% Effective date. This act is effective on
passage and approvale

—-E&nd-
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STATE OF MONTANA
REQUEST NO. ____413-8]
FISCAL NOTE

Form BD-15

In compliance with a written request received Feb. 20 , 19 81 , there is hereby submitted a Fiscal Note

H.B. 80 \
for . 9 pursuant to ' Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

"An act to license and regulate persons who purport to be able to detect deception,
verify .truthfulness, or provide a diagnostic opinion of either through the use of
any device or instrument capable of measuring or recording bodily responses or
psychophysiological activities; to create a board of polygraph examiners with
licensing and regulatory powers over these persons and instruments; to provide
penalties for violations; and to provide an immediate effective date."

ASSUMPTIONS:

1. Assume 20 current members of the Montana Polygraph Association.

2. Assume administrative duties will require .03 FTE annually.

3. Assume 5 board members meet 2 times a year (10 meeting days) at $25 compensation
plus travel.

4. Assume $150 license fee will be required for board operations annually.

FISCAL IMPACT: FY 82 FY 83
Revenue $3000 $3000
Expenditures $2700 $2900

Balance Fiscal Yeaf End $ 300 $ 100

Ol s

. BUDGET DIRECTOR
Office of Budget and Program Planning

Date: 2. - -2--3/




