House Bill 799

In The House

February 17, 1981 Introduced and referred
to Committee on Judiciary.

Committee recommend bill

February 24, 1981
do not pass.
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A BILL FCR AN ACT ENTITLED: AN ACT GENERALLY REVISING ThHE

Lax  AITH RCSPECT TO EMINEMT DOMAING REDEFINING PUBLIC USESS
REAUIRING THAT A PERMIT FGR A PROJECT BE OBTAINED REFORE

PRUPIRTY CAMN BE TAKEN OR IF PUBLIC SERVICE COMMISSION

m

AUTHORIZATICN IS NECESSARY THAT IT HAS SEEM GRAMTED ZEFDR

PRCOPZRTY 1S TAKXEN; REQUIRING PRORATIAN OF TAXES; REVISINMNG

THZ SETHOD OF PAYHMENT; AND PROVIDINMG THAT WZ£0 CCNTROL IS
THE RESPONSIBILITY GF THE PERSON CONDEMNIRG; AHENDING
SECTICNS T70-3G6-102y 70-3C-104s 70-20-110s 70-20~111, AND

TG-33-308y MCAW"

8f IT ENACTED BY THE LEGISLATURE GF THE STATE OF MONTANA:

Section 1« Section T0-30-102y MCAs is 3amended to read:

n75-30-102e Public uses enumerateds Subject ¢ the
provisions of this chapters tha right of eminent deomzin may
be exgrcised in behalf of the following public uses:

(i) all punrlic wuses authorized by the gevernment of
whe Ynited States;

(2) putlic buildinas and grounds for the use of tpe
stats and all other public wusss authorizea by the
Tzaislature of the state;

{3} public buitdings and grounds for the wuse of any
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countys city or towns or school district; canalss aqueductse
flumess ditchess or pipes conducting waters heats or gas for
the wusa of the inhabitants of any countys cityy Oor town;
raising the banks of streamsy removing obstructions
therefrome and widenings deepenings or straightening their
channels; roadsy streetsy and alleys and 2all cther public
uses for the benefit of any countys citye or town or tha
inhabitants thereofs which may be 2uthorized by the
legislature; but the mode of apportioning and collecting the
costs of such improvements shall be such as may be provided
in the statutes or crdinances by which the same may be
authorized;

t4) Lal wharvese douckss pierse chutesy boomsy ferriess
bridgess of 211 kindse private roadse plank and turnpike
roadse railroadsy canalsy ditchesy flumesy agueductse and
pipes for public transportations supplying riness mills, and
smalters for the reduction of ores and farming neighborhocds
with water and drainage and reclaiming lands and for
floating logs and lumber on streams not navigable and sites

fcr reservoirs necessary for collecting and storing waters

Ibe_acquisition of reservoirs pnecessary for the collection
and__storage of water is a public use oply when acquired for

Li)_ _public water supplies financed and _gwned Ry the
States a3 _loczl governmeol units or political subdivision
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Lbereof (including but not limited to irrigation districis
and. pater copservancy districtsds or Ry o regulared utilitys

{ii) _deomesiic uses:

£iii) irrigation and livesipck uses:

Liv) Jjoipt _state-private water dewelopient. prejecis
that. _are. spproved Ly _the legislaturcs Hewayrpry——~speh
reservoir—sites

{b)__Al)l. _uses _epumerated _in_ _subsection  (4)(a) must
possass a public use demonstrable to the district court as
the highest and best use of the land.

(5) {2} roadsy tunnelsy ditchesy Fflumesy pipesy ona
dumptng-places—for-werking-minesy-mittsy—or-smetters—Ffor-the
reduction—of-orest-atso-outtetayr-naturat-or-—otherwisey——Ffeor
the-—flowy-—deposity-or-conduct-of-tatlings-or-refuses—matéer
from-minesy—mitisy-end-snmetters—for-the—reduction——of--oress
aiso-—an-eecupancy~ia—common—by-the-ewners-cr—the-possessors
cf-different-mines—-of-any-pince—for-the-—Fflrony-~depostty——or
condact——of-—taitings-—-or——refuse——matier-from-thefr-seyera}
minesy-mittsy-or-smeiters—for-reduction-of--ores and sites
for reservoirs necessary for caliscting and storing waters
Ihe _acquisition of sites. for reservoirs necessary _for
collecting —and. storipg. water is 2 public use enly when
2cquired for the following:

{i) public water suppiies financed and owned uy _the
states 2 local. gowernment unikts or political subdivision
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thersof (including Lut pot limifed to _irrigatian. gdisiricts
and_dater conservation districts) or 2y 3 reyulated utilityd

Lil) domestic. usess

{ifi) irrigation and livestock uszsi

{iv) joint  state-arivate _water development.  2r2jiecis
that _are . approved by _the lecislefurcs Hewsvery-———-auch
reservotr—-aites

fb) 411 _uses _epumerated io subseciion _{5){a) must
possess & public use demonstrable to the district court as
the highest and best use of the land.

(6) private roads leading from highways toc residences
ar farms;

(7} telephone or electric light Yinssj

(8) telegraph lines;

{9} sewerage of any citys cCountyr or town 2or any
subdivision therecfs whether incarporated or unincorporateds
or of any settlement consisting of not less than 10 ferilies
or of any public buildings belonging toc the state oar to any
collage or university;

{10} tramway l}ines;

{11) electric power lines;

{12) logging railways;

{13) temporary logging roads ana banking grounds for
the transportation of 1logs &nd timber prodicts to public

streamss lakess millss railroadss or highways for such time

_4_



w

o

16

11

13

14

18

17

12

15

24

21

LC 1126701

as the court or judge may determinej provided, ¢the grounds
of state institutions be excepted;

(14) underground reservoirs suitable for storage of
netural gas;

{15) to mine and extract oresy metalsy or winerals
owned by the plaintiff located beneath or upon the surfacz
of property where the title to said surface vests in others.
Howevers the use of the surface for strip mining or open pit
mining of coal {ieees any mining method or process in which
the strata or overburden is removad or displaced in order tc
extract the coal) is not a public uses and eminent domain
may not be exercised for this purpose;

{16) to restore and reclaim tands strip- ar
underground-minec fcr coal and not recliczimed in accerdance
with Title £2¢ chapter 4, part 2y and toc abste or contrcl
adverse affects of strip or wunderground mining on those
Tandse"

Section 2« Section T0-30-104s MCAy is 2mended tc resar

"70-30-104. Uhat estates and rights in land may be
takene The follouwing is a classificaticen of the estates 2nd
rights in lands subject to be taken for the public use:

{1) such estate or rights 3s may be necessary wup to
and including a fee simple whan taken for public cuildings
oFr grounds or for psrmanent buildings er-fer-ar-cuti2e-for-2

ftow—cr-a-piace—for—the-depesit-of-denris-ear-tattings——of--»
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mine or for the mining and extracting of oress metalss or
minerals when the same are owned Dby the plaintiff but
Tocated beneath or upon the surface of property where the
titi2 to said surface vests in others or for the underground
storage of netural gas by a natural gas public utility as
defined in 82-10-301. When the appropriation is for the
underground storage of natural qass 311 of the rights titlas
interestsy and estate in the real property and in the supsand
stratums formations or reservoir so appropriated shzll be
determinable anc for all purposes terminat: upon abandonment
or ugon cessation for the pericd of 1 year of the use for
which the same was appropriateds and thareupon the ownarship
of the residue of natural gqas therein remaining shall
likewise vest in the then owners of such resaervoir spaces

{2} such estate or rights in the surface as are
rnacessary for a reservoir or da2m and for the permanent
flooding that resultses up to the edge of the maximum pool of
the reservoir;

{3} an easament when taken for any other uses

(4) the right of entry upon and occupation of land and
the right to take therefrom such earthy gravels stoness
treess and timber as wmay be necessary for some public usee™

S5ection 3« Section T0-20-110s ¥CAs is amended to read:

"70-30-110. Survey and location of property to be

taken —-- greatest public good -- least private injury. In

-5—
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all cases where land is required for public usay the stats
or its agents in charge of such us2 may survey and locate
the sames but it must be loczted in the manner which will teo
most compatible with the greatest public good and thz Teast
orivete injury ancd subject to the provisions of 70-30-206.
The state or its agents in charge of such oublic use may
enter wupon the land and make examinationy surveyss 2nd maps
thereofy and such entry shall constitute no cause of action
in favor of the owners of the Tand except from injuries
resulcing from negligencey wantonnessy or malice. Nothing
io___this.  _section limits the _rigbt of _ lapdowners 1o
compensation for such entry.™

Section 4« Section T0-30-111y #CAs is amended to read:

"7TG-30-111le Facts necessary to be found before
condemnatione. Before property can be takeny it must appear:

(1) that the use to which it is to be applied is 3 use
authorized by Yaws;

{2y that the taeking is necassary to such usej

£3). _that all the permits that are raquigeG _for the
projsci have been_obtainadi

14} _thate whensver authocizatiop is necessary from the
aublic sarvice commissions the commissiop has affirmatively
getermined that the granting of fhe power of eripsnt__domaio
Will _serve the public cgnvenience and ngcessityi and.

$3¥(5) if already appropriated to some public uses
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that the public use to which it is tc be zoplied is » mor:
necessary public use.™

Section 5. Section T70-30-3038, MCAy is 3pendad to reads

"70-30-208s Hcw payinent made -~ execution or nnulment
for nonpayments (1) Payment may be made to +the defapdants
entitlad theretoy or the money may be deposited in court far
the defendants and be distributed to thesc entitlad thereto.
Howevers _at _the _opliop of ihe defendankss payments gy be
made:

{a} _.on an _gocual _basiss _urilizing _the _dastallaept
ceniract meihods

ib} ky means.of a land exchangs bekweep thz defendants
and plaiotiffs if the land to bs provided by the plaintiffs
io_the exchange is_of egual or _more  valus _thap. fhs _lapd
being_condemnedsi. of

L) if__ao easemept  over  or through tbe defencenls?
progerty ic jovolveds paywepts may be made _on 2o agnual
Rzsise Such paymentis must be for the walue of fbe use of the
lend_in__the Same _gapner. 25.5 leass piynenfs The paymzols
shall _cepntinue for fhe duration of ibg casemeat _and may b
renejotisted ovwery 10 yesrss

{2) If the money be not so paid or depositade thz
defendants may have execution as in civil casess and if the
money cannot be made on executicons the court or judges upon

a showing to tnat effecty must set aside and =3Innrul  the

-8-



10
11
12
13
14
15
16
17

1a

LC 1126/01

entire proceedings and restore possession of the property to
the defendant if possession nas been taken by the
plaintiff.m

NEW SECTIONe Section $» Weed control responsibility.
The plaintiffe upon taking possession of the 1landy is
raspcnsible for the control and destruction of noxicus weeds
on such land until natural grasses have taken over the
property and noxicus weeds have cedsed to existe

NEW SECTICNe S=ction 7. Prcration of taxese The
plaintiff shall be assessed his rnro rate share of taxes. for
the land being condemned as of the date of possessione The
plaintiff shall be assessed for 211 taxes accruing after the
date of possessions

Secticn Ge Codification instructione. Sections & and 7
are intended to be codified as an integral part of Title TOy
chaptar 30y part 3+ and the provisions of Title 70y chapter
30» apply to sections & and 7 and sections 5 and 7 apply to
Title 70y chapter 3Ce
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